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PART    IV- 

of  the  law  concerning  the  rights  of 

"persons. 


LECTURE    XXIV. 

OF  THE  ABSOLUTE  BIGHTS  OF  PEB80NS. 

X  BOatory  and  Character  of  Bllla  of  Rlghta.  —  The  rights  of 
persons  in  private  life  are  either  absolute,  being  such  as  belong 
to  individuals  in  a  single,  unoonnected  state ;  or  relative,  being 
those  which  arise  from  the  civil  and  domestic  relations. 

JThe  absolute  rights  of  individuals  may  be  resolved  into  the 
right  of  personal  security,  the  right  of  personal  liberty,  and  the 
right  to  acquire  and  enjoy  property.  These  rights  have  been 
justly  considered,  and  frequently  declared,  by  the  people  of  this 
country,  to  be  natural,  inherent,  and  unalienable.  The  effectual 
security  and  enjoyment  of  them  depend  upon  the  existence  of 
civil  liberty ;  and  that  consists  in  being  protected  and  governed 
by  laws  made,  or  assented  to,  by  the  representatives  of  the 
people,  and  conducive  to  the  general  welfare.  Right  itself,  in 
civil  society,  is  that  which  any  man  is  entitled  to  have,  or  to  do, 
or  to  require  from  others,  within  the  limits  prescribed  by  law. 
The  history  of  our  colonial  government  bears  constant  marks  of 
the  vigilance  of  a  free  and  intelligent  people,  who  understood  the 
best  securities  for  political  happiness,  and  the  true  foundation  of 
the  social  ties.  The  inhabitants  of  the  colonies  of  Plymouth 
and  Massachusetts,  in  the  infancy  of  their  establishments,  de- 
clared by  law  that  the  free  enjoyment  of  the  liberties 
*  which  humanity,  civility,  and  Christianity  called  for  was  *  2 
due  to  every  man  in  his  place  and  proportion,  and  ever  had 
been,  and  ever  would  be,  the  tranquillity  and  stability  of  the 
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common  weal  til.  They  insisted  that  they  brought  with  them 
into  this  country  the  privileges  of  English  freemen ;  and  they 
defined  and  declared  those  privileges  with  a  caution,  sagacity, 
and  precision  that  have  not  been  suipassed  by  theii*  descendants. 
Those  rights  were  afterwards,  in  the  year  1692,  on  the  receipt 
of  their  new  charter,  reasserted  and  declared.  It  was  their  fun- 
damental doctrine  that  no  tax,  aid,  or  imposition  whatever  could 
rightfully  be  assessed  or  levied  upon  them  without  the  act  and 
consent  of  their  own  legislature ;  and  that  justice  ought  to  be 
equally,  impartially,  freely,  and  promptly  administered.  The  right 
of  trial  by  jury,  and  the  necessity  of  due  proof  preceding  con- 
viction, were  claimed  as  undeniable  rights ;  and  it  was  further 
expressly  ordained  that  no  person  should  suffer  without  express 
law,  either  in  life,  limb,  liberty,  good  name,  or  estate ;  nor  with- 
out being  first  brought  to  answer  by  due  course  and  process  of 
law.  (a) 

(a)  Hazard's  State  Papers,  i.  406,  4S7,  ed.  I>hilad.  1792;  Hutchinson's  Hist,  of 
MassachusettSi  ii.  64 ;  Revised  Laws  of  Massachusetts,  published  in  1675 ;  Baylies'a 
Historical  Memoir,  i.  229 ;  Bancroft's  Hist  i.  462.  It  was  a  provision  in  the  charters 
to  the  Virginia  settlers,  granted  by  James  L,  in  1606  and  1609,  and  in  the  charter  to 
the  colonists  of  Massachusetts  in  1629,  of  the  province  of  Maine  in  1689,  of  Con- 
necticut in  1662,  of  Rhode  Island  in  1668,  of  Maryland  in  1682,  of  Carolina  in  1663, 
and  of  Georgia  in  1732,  that  they  and  their  posterity  should  enjoy  tlie  same  rights 
and  liberties  which  Englishmen  were  entiUed  to  at  home.  Such  privileges  were  implied 
by  law,  without  any  express  reservation.  The  like  civil  and  religious  privilegea 
were  conceded  to  New  Jersey,  by  the  proprietaries,  in  February,  1665.  Bancroft's 
Hist  ii.  316.  In  the  free  and  liberal  charter  of  Massachusetts  of  1629,  powers  were 
granted  to  the  whole  body  of  the  proprietors  to  make  laws  not  repugnant  to  the  lawa 
of  England.  The  colonists  of  New  Plymouth  assumed  the  necessary  powers  of  gov> 
emment  by  an  original  compact  among  themselves,  and  which  they  subscribed  before 
they  landed  on  the  rock  of  Plymouth ;  and  which  they  had  in  contemplation  before 
they  embarked  from  Holland.  Young's  Chronicles  of  the  Pilgrim  Fathers,  95.  All 
the  New  England  colonies,  on  their  first  establishment,  were  pure  democracies ;  none 
more  so  ever  existed.  The  governments  ot  Rhode  Island,  Connecticut,  and  New 
Haven  were  thus  formed  by  voluntary  compact  Under  the  first  Massachusetts  char- 
ter  the  legislative  body  was  composed  of  the  governor,  assistants,  and  the  whole  free- 
men  of  the  company  m  person.  The  first  general  court  of  detegaies  was  in  1634.  The 
freemen  had  become  too  numerous  to  assemble  in  a  body,  and  Governor  Winthrop 
directed  that  the  towns  should  assemble  in  general  court  by  deputies,  to  revise  and 
make  laws.  The  statute  of  1636  declared  that  the  freemen  of  each  town  might 
choose,  bff  papers,  deputies  to  the  general  court.  This  was  introducing  voting  by 
hallot  See  Digest  of  Massachusetts  Colony  Laws,  published  in  1675 ;  Wintbrop's 
Hist,  of  New  England,  by  Savage,  i.  12S,  185,  220.  For  more  than  eighteen  years 
the  whole  body  of  the  male  inhabitants  of  the  old  colony  of  Plymouth  constituted 
the  legislature.  Bancroft's  Hist  i.  348.  In  1686,  the  election  of  the  governor  and 
assistants  by  the  freemen  was  declared  to  be  annual,  and,  in  1638,  the  personal 
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*  The  first  act  of  the  general  assembly  of  the  colony  of  *  3 
Connecticut,  in  1639,  contained  a  declaration  of  rights  in 
nearly  the  same  language ;  (a)  and  among  the  early  lesolutions 
of  the  general  assembly  of  the  colony  of  New  York,  in  1691 
and  1708,  we  meet  with  similar  proofs  of  an  enlightened  sense 
of  the  provisions  requisite  for  civil  security.  It  was  declared 
by  them  (by  that  the  imprisonment  of  subjects  without  due 
commitment  for  legal  cause,  and  proscribing  and  forcing  them 

attendance  of  the  freemen  at  the  general  court  was  deemed  to  be  grievous,  and  each 
town  was  thenceforward  to  choose  deputies.  Brigham's  ed.  of  Plymouth  Colony 
Laws,  1836,  pp.  36,  37,  63.  And  by  statute,  in  1671,  ib.  268,  if  any  freeman  did  nU 
appear  tU  eUetion  in  penon,  or  by  proxy,  he  was  for  such  neglect  to  be  amerced.  The  free 
planters  of  Connecticut,  in  1689,  provided  that  the  choice  of  officers  was  to  be  by 
ballot ;  and  tliat  if  the  general  assembly  or  court  was  not  at  any  time  duly  convened, 
the  freemen  might  meet  and  hold  the  same,  in  person  or  by  deputy.  Clmlmers  says 
that  the  introduction  of  representative  government  in  Massachusetts  was  in  violation 
of  the  charter  of  1629 ;  and  this  was  the  opinion  of  Sir  George  Treby,  and  other  high 
legal  authority  in  England.  But  though  there  was  no  express  provision  for  it  in  the 
charter,  it  would  seem  to  have  been  necessarily  implied  when  the  growth  of  the  col- 
ony required  it;  and  it  was  justified  by  the  model  of  the  English  House  of  Commons, 
where  the  principle  of  representation  was  inherent  and  vital.  The  first  assembly  of 
Maryland,  in  1686^  consisted  of  the  whole  body  of  the  freemen,  and,  in  1639,  a  rep- 
resentative assembly  was  established.  Sparks's  American  Biography,  n.  b.  vol.  ix. 
life  of  Governor  Calvert. 

(a)  Trumbull's  Hist,  of  Connecticut,  i  98;  Laws  of  Connecticut,  ed.  Boston, 
1672,  ed.  1702,  and  ed.  New  London,  1716,  by  Timothy  Green.  The  edition  of  1702 
I  have  not  seen.  The  edition  of  1672  was  the  first  printed  code.  There  was  a 
code  of  laws  compiled  in  1660,  and  it  was  circulated  in  written  copies  read  in  each 
town. 

(6)  Journal  of  the  Assembly  of  the  Colony  of  New  York,  i.  6,  224.  The  general 
assembly  of  the  colony  of  New  York  passed  an  act  on  the  13th  of  May,  1691,  declara- 
tory of  the  rights  and  privileges  of  the  people  of  the  colony.  It  was  declared  that  a 
sessipn  of  the  general  assembly  should  be  held  annually,  and  that  every  freeholder 
within  the  province,  and  every  freeman  of  a  corporation,  were  entitled  to  vote  for 
members  of  the  assembly ;  that  no  freeman  was  to  be  deprived  of  any  rights  or  liber- 
ties, or  condemned,  but  by  the  judgment  of  his  peers  or  the  law  of  the  land ;  that  no 
tax  of  any  kind,  or  on  any  pretence,  should  be  levied  upon  the  persons  or  estates  of 
any  of  the  subjecu  of  the  province,  except  by  the  act  of  the  general  assembly ;  that 
all  trials  were  to  be  by  a  jury  of  twelve  men,  and  in  all  capiul  and  criminal  cases 
there  was  to  be  a  previous  indictment  or  presentment  by  a  grand  inquest ;  and  that 
the  tenure  of  all  lands  was  to  be  in  free  and  common  socage.  This  declaratory  act 
or  charter  of  privileges  contained  several  otlier  provisions,  but  it  was  repealed  by  the 
king  in  1697.  Bradford's  edition  of  Colony  Laws,  1719.  There  was  a  prior  act  of 
the  same  purport,  and  nearly  in  the  same  words,  passed  by  the  first  general  assembly 
of  the  province  in  1683^  under  the  administration  of  the  Duke  of  York.  It  was  styled 
**  The  charter  of  liberties  and  privileges,  granted  by  his  royal  highness  to  tlie  inhabi- 
tanU  of  New  York."  App.  No.  2,  to  the  Revised  Edition  of  the  Laws  of  New  York 
in  1813,  vol.  11. 
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into  banishment,  and  forcibly  seizing  their  property,  were  illegal 
and  arbitrary  acts.  It  was  held  to  be  the  unquestionable  right 
of  every  freeman  to  have  a  perfect  and  entire  property  in 
his  goods  and  estate ;  and  that  no  money  could  be  imposed 
or  levied,  without  the  consent  of  the  general  assembly.  The 
erection  of  any  court  of  judicature  without  the  like  consent^ 
and  exactions  upon  the  administration  of  justice,  were  declared 
to  be  grievances.     Testimonies  of  the  same  honorable  character 

are  doubtless  to  be  met  with  in  the  records  of  other  colonial 
*  4    legislatures.    It  was  regarded  *  and  claimed  by  the  general 

assemblies  in  all  the  colonies,  as  a  branch  of  their  sacred 
and  indefeasible  rights,  that  the  exclusive  power  of  taxation  of 
the  people  of  the  colonies  resided  in  their  colonial  legislatures, 
where  representation  of  them  only  existed ;  and  that  the  people 
were  entitled  to  be  secure  in  iheir  persons,  property,  and  privi- 
leges, and  they  could  not  lawfully  be  disturbed  or  affected  in  the 
enjoyment  of  either,  without  due  process  of  law,  and  the  judg- 
ment of  their  peers,  (a)     But  we  need  not  pursue  our  researches 

(a)  See,  to  this  effect,  in  addition  to  the  acts  of  Massachusetts,  Connecticut,  and 
New  York,  already  mentioned,  the  declaratory  act  of  the  assemhly  of  the  Plymouth 
colony,  in  1686,  and  also  in  1658  and  1671.  (Holmes's  Annals,  i.  232 ;  Baylies's  His- 
torical Memoir  of  the  Colony  of  New  Plymouth,  i.  220 ;  Plymouth  Colony  Laws* 
ed.  hy  Brigham,  18S6,  107,  241.)  See  also  the  declaration  of  their  rights,  hy  the 
assemhly  of  Virginia,  in  1624  and  1676  (Stith's  mst.  of  Virginia,  818 ;  Chalmers's 
Annals,  p.  64) ;  and  of  the  assemhly  of  Pennsylvania  in  1682;  and  of  the  legislature 
of  Maryland  in  1680,  and  again  in  1660;  and  of  the  assembly  of  Rhode  Island  in 
1668 ;  and  of  the  proprietaries  of  Carolina  in  1667  (Proud's  Pennsylvania,  i.  206, 
208 ;  Grahame's  Hist,  of  the  Colonies) ;  and  of  the  concessions  and  agreements  of 
the  proprietaries  of  New  Jersey  in  1664 ;  and  of  the  fundamental  constitutions 
by  the  proprietaries  of  East  New  Jersey  in  1688;  and  of  the  declaratory  acts  of  the 
general  assembly  of  East  New  Jersey  in  1682  and  1608 ;  and  of  the  concessions  and 
agreements  of  the  proprietaries  and  planters  of  West  New  Jersey,  and  caUed  the  great 
charter  of  fundamentals,  in  1676 ;  and  of  the  declaratory  act  of  the  general  assembly 
of  West  Jersey,  in  1681.  (Leaming's  and  Spicer's  CoUections,  ed.  Philad.  folio,  1767, 
12-26, 158-166,  236,  240,  870,  872,  882.  411 ;  Smith's  Hist,  of  New  Jersey,  126,  270- 
274,  App.  No.  1,  2.)  The  West  New  Jersey  colonists,  in  1676,  introduced  voting  by 
ballot,  universal  suffrage,  the  right  and  obligation  of  instructions,  universal  eligibility 
to  office,  and  abolished  imprisonment  for  debt.  All  this  was  done  under  the  auspices 
of  William  Penn,  whose  influence  contributed  to  plant  West  New  Jersey,  and  who ' 
was  a  Joint  assignee  and  trustee  of  an  undivided  portion  of  West  Jersey,  as  well  as  a 
joint  owner  by  purchase  with  other  partners  of  East  Jersey.  The  declaration  of  the 
general  assembly  of  Virginia,  in  1624,  that  the  governor  should  not  lay,  levy,  or 
employ  any  taxes  or  impositions  upon  the  colony,  except  by  authority  of  the  general 
assembly,  was  the  flrst  example  of  the  assertion  of  such  a  right ;  as  that  house  was 
the  first  popular  representative  body  ever  convened  in  America.    Hening's  Statutes, 
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on  this  point,  for  the  best  evidence  that  can  be  produced  of  the 
deep  and  universal  sense  of  the  value  of  our  natural  rights,  and 
of  the  energy  of  the  principles  of  the  common  law,  are  the 
memorials  of  the  spirit  which  pervaded  and  animated  every 
part  of  our  *  country,  after  the  peace  of  1763,  when  the  *6 
same  parent  power  which  had  nourished  and  protected  us 
attempted  to  abridge  our  immunities,  and  retard  the  progress  of 
our  rising  greatness. 

The  House  of  Representatives  in  Massachusetts,  the  House  of 
Assembly  in  New  York,  and  the  House  of  Burgesses  in  Virginia, 
took  an  early  and  distinguished  part,  upon  the  first  promulgation 
of  English  measures  of  taxation,  in  the  assertion  of  their  rights  as 
freebom  English  subjects,  (a)  The  claim  to  common-law  rights 
soon  became  a  topic  of  universal  concern  and  national  vindication. 
In  October,  1766,  a  convention  of  delegates  from  nine  colonies 
assembled  at  New  York,  and  made  and  published  a  declaration 
of  rights,  in  which  they  insisted  that  the  people  of  the  colonies 
were  entitled  to  all  the  inherent  rights  and  liberties  of  English 

• 

i.  118^  122 ;  Story's  Comm.  on  the  Const,  i.  26.  The  charter  of  the  colony  of  Maryland, 
in  1662,  was  peculiarly  liheral.  It  established  an  independent  colonial  legislation  in 
the  proprietary  and  the  freemen  or  their  deputies,  and  the  crown  stipulated  never  to 
lery  any  tax  upon  the  inhabitants,  and  the  inhabitants  were  to  enjoy  all  the  rights 
and  privileges  of  English  subjects.  Chalmers's  Annals,  i.  202-206 ;  Hazard's  Coll.  i.. 
327.  The  first  assembly  of  liaryland,  in  1688,  declared  the  great  charter  of  England 
to  be  the  measure  of  their  liberties ;  and  William  Penn,  in  the  preface  to  the  plan  of 
government  prepared  for  Pennsylvania,  in  1682,  declared  that  any  government  is  free 
to  the  people  under  it,  wkere  the  laws  rtUe,  and  the  people  are  a  party  to  those  laws, 
Proud's  Hist,  of  Pennsylvania,  ii.  App.  p.  7 ;  Bacon's  Laws,  1688,  c.  2. 

(a)  fiiinot's  Hist,  of  Massachusetts,  ii.  176 ;  Journals  of  Assembly  of  New  York, 
ii.  769-780 ;  Jefferson's  Notes  on  Virginia,  189 ;  Marshall's  Life  of  Washington,  ii. 
88,  and  Appendix  note  No.  4 ;  Wirt's  Life  of  Patrick  Henry,  sec.  2.  The  assertion 
by  the  English  House  of  Commons,  in  1764,  and  prior  to  the  Stamp  Act,  of  a  right 
to  impose  taxes  upon  the  colonies,  produced  spirited  and  manly  remonstrances  to  the 
King  and  Parliament  from  several  of  the  colonial  assemblies.  Pitkin's  Hist,  of  the 
United  States,  i.  166-169.  Tlie  general  assembly  of  the  colony  of  New  York,  in 
October,  1764,  not  only  asserted  their  exclusive  right  of  taxing  their  constituents, 
but  complained,  at  the  same  time,  of  the  grievance  of  putting  an  end,  by  act  of  Par- 
liament, to  commercial  intercourse  between  the  colonies  and  foreign  West  India 
settlements.  Journals  of  N.  Y.,  lb.  The  Stamp  Act  was  passed  the  22d  March, 
1766,  and  this  was  the  first  measure  of  indirect  taxation  laid  upon  the  colonies  by 
the  British  Parliament  for  the  mere  purpose  of  revenue.  The  first  resolutions  of  any 
of  the  colonial  assemblies,  after  the  passage  of  the  Stamp  Act,  came  from  the  House 
of  Burgesses  of  Virginia.  They  were  introduced  by  Patrick  Henry,  in  May,  1766, 
and  asserted  the  right  in  the  colonists  of  taxing  themselves.  Wirt's  Life  of  Patrick 
Henry,  sec.  2L  «- 
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subjectB,  of  which  the  most  essential  were,  the  exclosiye  power 
to  tax  themselves,  and  the  privilege  of  tiial  by  jury,  (i)  The 
sense  of  America  was,  however,  more  fully  ascertained,  and  more 
explicitly  and  solemnly  promulgated,  in  the  memorable  declaration 
of  rights  of  the  first  Continental  Congress,  in  October,  1774,  and 
which  was  a  representation  of  all  the  colonies  except  Georgia. 
That  declaration  contained  the  assertion  of  several  great  and 
*6  fundamental  principles  of  American  *  liberty,  and  it  consti- 
tuted the  basis  of  those  subsequent  bills  of  rights  wliich, 
under  various  modifications,  pervaded  all  our  constitutional  char- 
ters. It  was  declared,  *^  that  the  inhabitants  of  the  English  col- 
onies in  North  America,  by  the  immutable  laws  of  nature,  the 
principles  of  the  English  constitution,  and  their  several  charters 
or  compacts,  were  entitled  to  life,  liberty,  and  property ;  and  that 
they  had  never  ceded  to  any  sovereign  power  whatever  a  right 
to  dispose  of  either  without  their  consent;  that  their  ancestors 
who  first  settled  the  colonies  were,  at  the  time  of  their  emigra- 
tion from  the  mother  country,  entitled  to  all  the  rights,  liberties, 
and  immunities  of  free  and  natural-born  subjects ;  and  by  such 
emigration  they  by  no  means  forfeited,  surrendered,  or  lost  any 
of  those  rights ;  that  the  foundation  of  English  liberty,  and  of 
all  free  government,  was  the  right  of  the  people  to  participate  in 
the  legislative  power,  and  they  were  entitled  to  a  free  and  exclu- 
sive power  of  legislation,  in  all  matters  of  taxation  and  internal 
policy,  in  their  several  provincial  legislatures,  where  their  right 
of  representation  could  alone  be  preserved ;  that  the  respective 
colonies  were  entitled  to  the  common  law  of  England,  and  more 
especially  to  the  great  and  inestimable  privilege  of  being  tried  by 
their  peers  of  the  vicinage,  according  to  the  course  of  that  law ; 
that  they  were  entitled  to  the  benefit  of  such  of  the  English  stat- 
utes as  existed  at  the  time  of  their  colonization,  and  which  they 
had  by  experience  found  to  be  applicable  to  their  several  local 
and  other  circumstances ;  that  they  were  likewise  entitled  to  all 
the  immunities  and  privileges  granted  and  confirmed  to  them  by 
royal  charters,  or  secured  by  their  several  codes  of  provincial 
laws."  (a)      Upon  the  formation  of  the  seveitd  state  consti- 

(6)  Manhairs  Life  of  Washington,  ii.  90,  and  Appendix,  note  No.  5. 

(a)  Journals  of  Congress,  i.  28,  ed.  Phil.  1800.  It  was  a  principle  of  the  Eng- 
Ush  common  law,  that  acts  of  Parliament  did  not  hind  the  English  colonies  unies» 
tke§  wen  specirUly  named.    Blankard  r.  Galdy,  4  Mod.  222;  2  Salk   411,  8.  c. ;  Sir 
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tutions,  *  after  the  colonies  had  become  independent  states,  *7 
it  was  in  most  instances  thought  proper  to  collect,  digest, 
and  declare,  in  a  precise  and  definite  manner,  and  in  the  shape  of 
abstract  propositions  and  elementaiy  maxims,  the  most  essential 
articles  appertaining  to  civil  liberty  and  the  natural  riglits  of 
mankind,  (a) 

The  precedent  for  these  declaratory  bills  of  rights  was  to  he 
found,  not  only  in  the  colonial  annals  to  which  I  have  alluded, 
but  in  the  practice  of  the  English  nation,  who  had  frequently 
been  obliged  to  recover  their  indefeasible  rights  by  intrepid 
councils,  or  by  force  of  arms,  and  then  to  proclaim  them  by  the 
roost  solemn  and  positive  enactments,  as  a  hairier  against  the 
tyranny  of  the  executive  power.  The  establishment  of  Magna 
Charta^  and  its  generous  provision  for  all  classes  of  freemen 
against  the  complicated  oppressions  of  the  feudal  system  ;  the 
petition  of  rights  early  in  the  reign  of  Charles  I.,  asserting  by 
statute  the  rights  of  the  nation  as  contained  in  their  ancient 
laws,  and  especially  in  *^  the  great  *  charter  of  the  liberties  *  8 
of  England ; "  and  the  lill  of  rights  at  the  revolution,  in 
1688,  (a)  are  illustrious  examples  of  the  intelligence  and  spirit  of 
the  English  nation,  and  they  form  distinguished  eras  in  their  con- 
stitutional history.  (6)     But  the  necessity,  in  our  representative 

Joseph  Jekyll,  in  2  P.  Wins.  76.  But  the  prevalent  doctrine  in  the  colonies,  nnd  one 
that  was  acted  upon  by  some  of  the  legislatures,  was,  that  no  act  of  Parliament  was 
binding  upon  the  colonies,  though  named,  unless  ratified  by  the  colonial  legislatures, 
and  on  the  ground  that  they  were  not  represented  m  Parliament.  Hutchinson's  His- 
tory, i.  822 ;  Chalmers's  Annals,  277,  400 ;  Pitkin's  Hist,  of  Uie  United  States,  i.  91, 
^,  96,  97.  The  original  charter  of  Pennsylvania  to  William  Penn  contained  a  pro- 
vision that  no  contribution  should  be  levied  on  the  inhabitants  or  their  estates,  nnless 
by  the  consent  of  the  proprietary  or  governor  and  assembly,  or  iy  ad  of  Parfiammt 
in  England,  Charter,  sec.  2,  Proud's  Hist,  of  Pennsylvania,  i.  186.  Tet  this  anoma- 
lous  reservation  of  a  power  of  taxation  in  Parliament  was  always  understood  by  the 
colonists  to  imply,  that  the  people  of  the  province  were  to  be  allowed  to  send  their 
representatives  to  Parliament  previous  to  the  exercise  of  the  power.  This  was  so 
asserted  by  Dr.  Franklin,  in  his  examination  before  the  House  of  Commons  in  Eng- 
land, prior  to  the  American  war. 

(a)  Cicero,  in  his  treatise  De  Republica,  lib.  1.  sec.  32,  insisted  that  equality  of 
rights  was  the  basis  of  a  commonwealth  ;  for  since  property  could  not  be  equal,  and 
talents  were  not  equal,  rights  ought  to  be  held  equal  among  all  the  citizens  of  the 
state,  which  was,  in  itself,  nothing  but  a  community  of  rights. 

(a)  Act  of  1  W.  &  M.,  sess.  2,  c.  2,  entitled  "An  Act  declaring  the  rights  and 
liberties  of  the  subject,  and  settling  the  succession  of  the  crown."  Sec  also'^Ac  Act 
of  SetUttment,  12  &  13  Wm.  III.  c.  2,  and  ante,  293. 

(6)  This  free  spirit  of  the  English  nation  at  the  era  of  Magna  CJtaria  was  not 
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republics,  of  these  declaitttory  codes  has  been  frequentlj  ques- 
tioned, inasmuch  as  the  government,  in  all  its  parts,  is  the  creature 
of  the  people,  and  every  department  of  it  is  filled  by  their  agents, 
duly  chosen  or  appointed,  according  to  their  will,  and  made 
responsible  for  maladministration.  It  may  be  observed,  on  the 
one  hand,  that  no  gross  violation  of  those  absolute  private  rights 
which  are  clearly  understood  and  settled  by  the  common  reason 
of  mankind  is  to  be  apprehended  in  the  ordinary  course  of  public 
affairs ;  and  as  to  extraordinary  instances  of  faction  and  tur- 
bulence, and  the  corruption  and  violence  which  they  necessarily 
engender,  no  parchment  checks  can  be  relied  on  as  affording, 
under  such  circumstances,  any  effectual  protection  to  public  lib- 
erty. When  the  spirit  of  liberty  has  fled,  and  truth  and  justice 
are  disregarded,  private  rights  can  easily  be  sacrificed  under  the 
forms  of  law.  On  the  other  hand,  there  is  weight  due  to  the 
consideration  that  a  bill  of  rights  is  of  real  efficacy  in  controlling 
the  excesses  of  party  spirit.  It  serves  to  guide  and  enlighten 
public  opinion,  and  to  render  it  more  quick  to  detect,  and  more 
resolute  to  resist,  attempts  to  disturb  private  right.  It  requires 
more  than  ordinary  hardiness  and  audacity  of  character  to  trample 
down  principles  which  our  ancestors  cultivated  with  reverence ; 
which  we  imbibed  in  our  early  education ;  which  recommend 
themselves  to  the  judgment  of  the  world  by  their  truth  and  sim- 
plicity ;  and  which  are  constantly  placed  before  the  eyes  of  the 
people,  accompanied  with  the  imposing  force  and  solemnity  of  a 
constitutional  sanction.  Bills  of  rights  are  part  of  the  muniments 
of  freemen,  showing  their  title  to  protection,  and  they  become  of 
increased  value  when  placed  under  the  protection  of  an  indepen- 
dent judiciary,  instituted  as  the  appropriate  guardian  of  private 
right.     Care,  however,  is  to  be  taken,  in  the  digest  of  these 

peculiar  to  the  Anglo-Saxon  race  in  that  island.  We  have  an  analogous  and  almost 
contemporarj  case  in  Denmark,  upon  the  election  of  King  Christopher  n.,  in  1819. 
He  was  called  upon  by  the  diet  or  assembly  of  great  men  which  elected  him  to  sign 
a  caiMtulation  or  charter,  taken  from  preceding  models,  in  which  it  was  declared, 
not  only  that  the  feudal  nobility  and  the  clergy  should  be  secure  in  their  privileges 
and  exemptions,  but  that  the  free  peasanta  should  not  be  subject  to  any  tax  contrary 
to  the  established  laws  and  customs ;  that  a  Parliament  should  be  annually  held  at 
Wyborg ;  that  no  man  should  be  imprisoned,  or  deprired  of  life  and  property,  with- 
out public  trial  and  conviction  according  to  law ;  and  that  no  law  should  be  made 
or  altered  without  consent  of  Parliament,  consisting  of  the  prelates  and  best  men  of 
the  kingdom.  Bishop  MuUer,  on  the  Ancient  History  and  Constitution  of  Denmark, 
noted  in  the  Foreign  Quarterly  Review,  No.  21. 

[8] 


LECT.  XXIV.]  OP  THE  RIGHTS  OP  PERSONS.  *  9 

declaratory  provisions,  to  *  confine  the  manual  to  a  few  plain  *  9 
and  unexceptionable  principles.  We  weaken  greatly  the  force 
of  them  if  we  incumber  the  constitution,  and  perhaps  embarrass 
the  future  operations  and  more  enlarged  experience  of  the  legis- 
lature, with  a  catalogue  of  ethical  and  political  aphorisms,  which, 
in  some  instances,  may  reasonably  be  questioned,  and  in  others 
justly  condemned,  (a)     In  the  revision  of  the   constitution  of 

(a)  The  following  instances  may  be  mentioned  as  illustFations  of  the  question- 
able natm«  of  some  of  these  declaratory  provisions :  — 

Thus,  sereral  of  the  state  constitations,  as  those  of  New  Hampshire,  Massachu- 
setts, Vermont,  Nortl^  Carolina,  Ohio,  Indiana,  and  Illinois,  have  made  it  an  article 
in  their  bill  of  rights,  that  the  people  have  a  right  not  only  to  apply  to  the  legisla- 
ture by  petition  or  remonstrance,  but  to  "  instruct  their  representatives."  If,  by  this, 
be  meant  that  they  may  give  to  their  representatives  wholesome  advice  or  informa* 
tion,  it  is  a  pa^ble  truth,  and  quite  a  harmless  article ;  but  if  it  be  intended  to 
declare  that  the  people  of  a  town  or  county  or  district  may  give  binding  instructions 
to  their  immediate  delegates,  and  to  which  they  must  conform  without  any  exercise 
of  their  own  discretion  in  like  manner  as  an  agent  or  attorney  in  private  business  is 
bound  by  the  directions  of  his  principal,  it  would  then  render  useless  all  discussion 
and  deliberation  in  the  legislature.  This  would  be  repugnant  to  the  theory  of  gov- 
ernment, which  supposes  that  the  representatives  are  to  meet  and  consult  together 
for  the  common  welfare,  and  to  have  a  regard,  in  the  making  of  laws,  to  the  greatest 
general  good,  and  to  make  the  local  views  and  interest  of  a  part  of  the  community 
subordinate  to  the  general  interest  of  the  whole.  The  principle  of  the  English  com- 
mon law  applicable  to  the  members  of  the  British  House  of  Commons  is  deemed  to  be 
the  true  doctrine  on  this  subject  Though  chosen  by  a  particular  county  or  borough, 
the  member,  when  elected  and  returned,  serves  for  the  whole  realm.  "  When  you 
choose  a  member,"  said  Mr.  Burke  to  the  electors  of  Bristol,  in  1774,  "  he  is  not  a 
member  of  Bristol,  but  he  is  a  member  of  Parliament."  The  end  of  his  election  is 
not  particular,  but  general ;  not  barely  to  advantage  his  constituents,  but  for  the  com- 
mon weal ;  and  he  is  not  bound  to  take  and  follow  the  advice  of  his  constituents  upon 
any  particular  point,  unless  he  thinks  it  proper  and  prudent  so  to  do.  (4  Inst.  14 ;  1  Bl. 
C(Hnm.  IGO.)  The  representative  (to  use  again  the  language  of  Burke)  owes  to  his 
constituents,  not  his  industry  only,  but  lus  Judgment ;  and  he  betrays,  instead  of 
serving  them,  If  he  sacrifices  it  to  their  opinion.  The  people  cannot  debate  in  their 
coUective  capacity.  They  can  only  deliberate  and  make  laws  by  their  representa- 
tives ;  and  In  the  ordinary  course  of  human  affairs,  the  exercise  of  their  sovereignty, 
and  the  means  of  their  safety,  will  consist  in  the  discreet  selection  of  the  rulers  who 
are  to  administer  the  government  of  their  choice.  Tlie  earliest  assertion  of  this 
important  and  undoubted  constitutional  principle,  that  each  member  of  the  House  of 
Commons  was  deputed  to  serve,  not  only  for  his  immediate  constituents,  but  for  the 
whole  kingdom,  was,  according  to  Mr.  Hallam  (Constitutional  History  of  England, 
i.  8fi2),  made  in  Parliament,  in  1571. 

So,  It  Is  declared,  in  some  of  the  state  constitutions,  as  Maryland,  North  Carolina, 
and  Tennessee,  "  that  monopolies  are  contrary  to  the  genius  of  a  free  government, 
and  ought  not  to  be  allowed."  This  would  seem  to  restrain  the  legislature  from 
granting  any  exclusive  privilege,  even  for  a  limited  time,  and  prevent  them  from 
encouraging  the  Introduction  and  prosecution  of  hazardous  and  expensive  experi- 
ments In  some  art,  science,  or  business  calculated  to  be  extensively  useful.    "  A  tern 
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New  York,  in  1821,  the  declaration  of  rights  was  consider* 
*  11    ably  enlarged  ;  and  yet  *  the  most  comprehensive,  and  the 

most  valuable  and  efiFectual  of  its  provisions,  were  to  be 
found  in  the  original  constitution  of  1777,  as  it  was  digested  by 
some  master  statesman,  in  the  midst  of  the  tempest  of  war  and 
invasion.  It  was  declared,  (a)  that  no  authority  should  be  exer- 
cised over  the  people  or  members  of  the  state,  on  any  pretence 
whatever,  but  such  as  should  be  derived  from  and  granted  by 
them  ;  and  that  trial  by  jury,  as  formerly  used,  should  remain 
inviolate  for  ever ;  and  that  no  bills  of  attainder  should  be  passed, 
and  no  new  courts  instituted  but  such  as  should  proceed  according 
to  the  course  of  the  common  law ;  and  that  no  member  of  the 
state  should  be  disfranchised,  or  deprived  of  any  his  rights  or 
privileges  under  the  constitution,  unless  by  the  law  of  the  land 
or  the  judgment  of  his  peers.     Several  of  the  early  state  consti- 

L 

porarj  monopoly  of  that  kind,"  says  Doctor  Adam  Smith  (Inquiry  into  tlie  Wealth 
of  Nations,  ii  272),  "  may  be  rindicated  upon  the  same  principles  upon  which  a  like 
monopoly  of  a  new  machine  is  granted  to  its  inventor,  and  that  of  a  new  book  to  its 
author.''  If  the  principle  be  correct,  that  aU  monopolies  are  contrary  to  the  genius 
of  a  free  state,  it  would  condemn  the  power  given  to  Congress  to  secure  to  authors 
and  inventors  tlie  exclusive  right  to  their  writings  and  discoveries,  and  which  species 
of  monopoly  is  deemed  to  be  exceedingly  just  and  useful.  Again :  it  is  made  an 
article  in  the  declaration  of  rights,  in  the  constitution  of  Illinois,  that  "  there  shall 
be  no  other  banks  or  moneyed  inttitutions  in  the  state  but  those  already  provided  by 
law,  except  a  state  bank  and  its  branches/'  This  is  too  general  and  too  indefinite 
a  restraint  upon  the  exercise  of  the  legislative  discretion,  and  the  subject  seems 
scarcely  of  sufficient  importance  to  have  been  classed  among  the  '*  general,  great, 
and  essential  principles  of  liberty  and  free  government."  In  a  commercial  state,  it 
would  lead  to  the  loss  of  many  useful  moneyed  establishments,  or,  what  is  more 
probable,  it  would  be  a  temptation  to  efforts  to  elude  the  force  of  the  article  by 
evasive  constructions.  So,  the  provision  in  the  declaration  of  rights  in  the  constitu- 
tion of  Mississippi,  that  "  no  citizen  shall  be  prevented  from  emigrating,  on  any  pre- 
tence whatever"  seems  to  be  stated  in  terms  too  strong  and  unqualified,  and  it  would 
require  some  latitude  of  interpretation  to  prevent  the  unjust  application  of  tlie 
injunction  to  the  case  of  persons  emigrating  with  the  fraudulent  design  of  avoiding 
the  payment  of  debt,  or  the  discharge  of  a  known  duty,  as  the  relief  of  bail  or 
security.  It  is  declared,  in  the  constitution  of  Ohio,  that  *'  every  association  of  per- 
sons, being  regularly  formed,  and  having  given  themselves  a  name,  may,  on  appli- 
cation to  the  legislature,  be  entitled  to  letters  of  incorporation  to  enable  them  to  hold 
estates,  real  and  personal,  for  the  support  of  their  schools,  academies,  colleges,  uni- 
versities, and  other  purposes."  The  provision  is  too  indefinitely  expressed,  and  relates 
to  a  case  of  ordinary  legislative  discretion,  and  if  literally  carried  into  execution,  it 
would  be  productive  of  great  inconvenience.  It  does  not  seem  to  be  deserving  of  a 
place  among  "  the  essential  principles  of  liberty  and  free  government  to  be  for  ever 
unalterably  established." 

(a)  Constitution  of  1777,  art.  1, 13,  41. 
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tutions  bad  no  formal  bill  of  rights  inserted  in  tbem ;  and  experi- 
ence teacbes  ns  tbat  the  most  solid  basis  of  public  safety,  and  the 
most  certain  assurance  of  the  uninterrupted  enjoyment  of  our 
I>ersonal  rights  and  liberties,  consists,  not  so  much  in  bills  of 
rights,  as  in  the  skilful  organization  of  the  government,  and  its 
aptitude,  by  means  of  its  structure  and  genius,  and  the  spirit  of 
the  people  which  pervades  it,  to  produce  wise  laws,  and  a  pure, 
film,  and  intelligent  administration  of  justice. 

I  shall  devote  the  remainder  of  the  present  lecture  to  ex- 
amine more  particularly  the  right  of  personal  security  and 
*  personal  liberty,  and  postpone  the  consideration  of  the    *  12 
right  of  private  property  until  we  arrive  at  another  branch 
of  our  inquiries. 

1.  Of  the  Ri^ht  of  PerKmal  Seovritj.  —  The  right  of  personal 
security  is  guarded  by  provisions  which  have  been  transcribed 
into  the  constitutions  in  this  country  from  Magna  Charta,  and 
other  fundamental  acts  of  the  English  Parliament,  and  it  is 
enforced  by  additional  and  more  precise  injunctions.  The  sub- 
stance of  the  provision  is,  that  no  person,  except  on  impeach- 
ment, and  in  cases  arising  in  the  military  and  naval  service,  shall 
be  held  to  answer  for  a  capital  or  otherwise  infamous  crime,  or 
for  any  offence  above  the  common-law  degree  of  petit  larceny, 
unless  he  shall  have  been  previously  chai'ged  on  the  presentment 
or  indictment  of  a  grand  jury  ;  (a)  that  no  person  shall  be  sub- 

(a)  In  the  case  of  The  State  v.  Hardie,  1  Ired.  (N.  C.)  42,  it  was  held  that  an  in- 
fvrmaiioH  in  tlie  nature  of  a  900  warranto,  to  try  the  right  to  a  f raneluBe,  was  in  the 
natore  of  a  ciril  remedy,  and  not  within  the  province  of  a  hill  of  rights,  that  no  free- 
man should  be  put  to  answer  for  any  criminal  charge,  but  by  indictment,  &c.  But 
in  New  Hampshire  the  attorney-general  may,  ex  officio,  and  in  his  discretion,  file  an 
information  in  all  cases  of  offences  and  misdemeanors  not  capital  or  infamous.  The 
State  V.  Dover,  9  N.  U.  468 ;  and  this  seems  to  be  the  law  also  in  the  Sutes  of 
Maine  and  Massachusetts.  The  State  v.  Kittery,  6  Greenl.  264 ;  Commonwealth  v. 
Waterborough,  6  Mass.  269.  The  constitution  of  New  York  does  not  require  an 
Indictment  in  all  criminal  cases,  for  it  excepts  petit  larceny ;  nor  does  it  require 
trial  by  jury  in  cases  of  petit  larceny,  and  of  other  offences  not  infamous,  as  in  cases 
of  vagrants,  disorderly  persons,  &c..  for  the  trial  by  jury  had  not  been  previously 
naetl  in  such  cases.  Duffy  v.  The  People,  6  Hill.  76.  In  Ohio,  also,  it  is  held  that 
tiie  legislature  may  direct  the  mode  of  redress,  untrammelled  by  the  constitutional 
provision  of  indictment  or  presentment,  as  to  offences  criiniual  or  infamous,  when  the 
offences  are  but  quusi  criminal,  as  Sabbath-breaking,  selling  spirituous  liquors  con- 
trary to  law,  and  many  other  misdemeanors  which  may  be  given  to  the  jurisdiction  of 
Justicefl  of  the  peace,  mayors,  &c.  Markle  v.  Akron,  14  Ohio,  589.  These  wmmarg 
nmvtcfi'ofis  are  in  derogation  of  the  common  law,  without  indictment  or  trial  by  jury, 
and  are  construed  strictly,  and  rest  for  their  validity  on  statute  provisions.    There 
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ject,  for  the  same  offence,  to  be  twice  put  in  jeopardy  of  life  or 
limb ;  (6)  (z)  nor  shall  he  be  compelled,  in  any  criminal  case,  to  be 

mast  \»  a  record  of  the  proceeding,  and  an  information  or  chai^,  and  notice  to 
the  party,  and  a  conviction,  judgment,  and  execution.  A  review  founded  on  the 
record  may  be  had  by  habeas  corpus  or  certiorari.  The  People  v.  Philips,  K.  Y.  C. 
Court.    See  N.  Y.  Legal  Observer  for  April,  1847,  v.  180. 

(b)  This  prohibition,  as  to  putting  a  party  twice  in  jeopardy,  is  in  the  Constitu- 
tion of  the  United  States,  and  it  has  been  deemed  by  Mr.  Justice  Story  to  mean,  that 
no  person  shall  be  tried  a  second  time  for  the  same  offence,  after  a  trial  by  a  compe- 
tent and  regular  jury,  upon  a  good  indictment,  whether  there  be  a  verdict  of  acquit- 
tal or  conviction.  A  new  trial  cannot,  therefore,  be  granted  in  a  capital  case,  after 
a  verdict  regularly  rendered  upon  a  sulBcient  indictment ;  but  it  may  where  the  jury 
has  been  discharged  from  giving  a  verdict,  for  then  the  party  has  not  been  put  in 
.  jeopardy.  United  States  v.  Gibert,  2  Sumner,  19.  But  in  opposition  to  this  opiniou, 
it  has  been  adjudged  by  Mr.  Justice  McLean,  in  an  equally  elaborate  opinion,  in  the 
case  of  the  United  States  r.  Keen,  1  McL.  429,  that  the  courts  of  the  United  Stat«is 
have  a  constitutional  power  to  grant  new  trials  in  capital  as  well  as  in  other  criminal 
cases.  With  respect  to  the  right  to  discharge  a  jury  in  a  capital  case,  when  they 
cannot  agree  upon  a  verdict,  it  was  held  by  the  Supreme  Court  of  the  United  States, 
in  the  case  of  the  United  States  v.  Perez,  9  Wheaton,  679,  that  the  courts  have  a 
discretionary  power,  even  in  capital  cases  (to  be  exercised  with  great  caution  and 
reserve),  to  dischaige  the  jury  from  giving  a  verdict,  and  that  the  prisoner  may  be 
tried  again  for  the  same  offence.  This  question  as  to  the  power  of  the  court  to  dis- 
charge a  jury,  sworn  and  chaiged  in  a  capital  case,  before  verdict,  and  to  put  the 
party  accused  upon  trial  a  second  time,  for  the  same  offence,  after  a  verdict  rendered, 
has  been  much  discussed  in  the  courts  in  this  country,  and  the  vigorous  and  powerful 
opposition  to  the  power  of  the  court  by  Mr.  Justice  Story,  in  the  case  of  The  United 
States  V.  Gibert,  has  given  additional  interest  to  the  investigation.     The  cases  in  the 

{x)  It  is  competent  for  the  legislature  on  habeas  corpus.  In  re  Clyne,  52  Kansas, 

to  enact  that  the  dismissal  of  an  indict-  441.    This  defence  applies  to  both  felo- 

ment  for  want  of  prosecution  shall  not  be  nies  and  misdemeanors  :  Brink  v.  State, 

a  bar  to  another  prosecution  for  the  same  18  Texas  App.  844  ;    and   although  an 

offence.  State  v.  Caldwell,  9  Wash.  100.  appeal  is  pending  from  the  first  judgment. 

In  the  absence  of  constitutional  restric-  United  States  v.  Olsen,  57  Fed.  Rep.  579. 

tions,  it  seems  that  a  person  accused  of  A  conviction  personally  obtained  by  fraud 

crime  can  be  tried  therefor  more  than  once  or    collusion    is    not    former   jeopardy, 

without  his  consent.     See  8  Harv.   L.  McFarUnd  v.  State,  68  Wis.  400.    If  the 

Rev.  854.  first  process  was  void,  and  not  followed 

Former  jeopardy  does  not  apply  when  by  punishment,  it  did  not  put  the  ac- 

the  accused  is  tried  for  the  same  offence  cused  in  jeopardy.    Johnson  v.  State,  82 

under  a  State  law  and  a  city  ordinance ;  Ala.   29  ;   United    States    v,  Jones,    31 

Ex  parU  Hong  Shin,  98  CaL  681 ;  Stete  Fed.  Rep.  725 ;  People  v.  Clark,  67  CaU 

V.  Fonrcade,  45  La.  Ann.  717 ;   State  v.  99 ;   see  Stote  o,  Vincent,  91  Mo.   662. 

Reid,  115  K.  C.  741 ;  Hunt  v.  Jackson-  This  nile  applies  even  when  the  indict- 

ville,  84  Fla.  504;  Hughes  r.  People,  8  ment  is  pronounced  defective  on  appeal: 

Col.  586;    Hankins  v.  People,  106  III  People  v.  Schmidt,   64  Cal.  260;  People 

628 ;  or  when  he  has  been   discharged  v.  Bppinger  (Cal.),   41  Pac.  Rep.  1037 ; 
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a  witness  against  himself;  and  in  all  criminal  prosecutions  the 
accused  is  entitled  to  a  speedy  and  public  trial  by  an  impartial 

American  eouits  on  the  power  of  discharging  a  jury,  in  their  sound  discretion,  before 
▼erdict,  and  of  patting  the  party  again  on  his  trial,  are  fuUj  collected  in  Wharton's 
American  Criminal  Law,  ed.  Philadelphia,  1846,  pp.  146-155,  625-635.  The  result 
clearly  iS,  that  the  power  of  the  courts  is  settled,  by  oyerwhelming  precedent  and 
authority,  in  fwot  of  the  power  of  the  courts  to  discharge  a  Jury  before  verdict,  after 
being  chaiged  in  a  capital  case,  when  there  is  an  absolute  necessity  for  it,  to  be 
judged  of  by  the  court  in  its  sound  discretion,  and  that  the  accused  may  be  put  upon 
his  trial  de  novo,  and  also  that  a  new  trial,  after  a  verdict  of  eonvictitm,  may  be 
awarded,  for  the  party  is  not  put  in  jeopardy  a  second  time.  That  jeopardy  already 
exists,  and  the  only  object  of  a  second  trial  is  to  give  the  accused  a  chance  of  being 
relieved  from  it  [A  party  is  so  far  put  in  jeopardy  when  a  jury  has  been  impanelled, 
that,  if  the  jury  be  improperly  discharged,  or  if  the  trial  comes  to  an  end,  by  the  fault 
of  the  proeecution,  he  cannot  be  tried  again.  Teat  v.  State,  5S  Miss.  489  ;  Williams 
r.  The  State,  78  Ky.  98  ;  Commonwealth  v,  Scott,  121  Mass.  88  ;  Coleman  v,  Tennes- 
see, 97  U.  &  509.  Comp.  State  r.  Jeflbrs,  64  Mo.  876.  But  if  the  trial  oome  to  an 
end  owing  to  some  physical  or  moral  necessity  not  the  fault  of  the  prosecution,  or  by 
consent  of  the  accused,  there  may  be  a  new  trial.  Commonwealth  v.  McCormick,  180 
Mass.  61;  Slate  v.  BeU,  81  N.  C.  591 ;  State  v.  Pritchard,  16  Nev.  101  ;  In  re 
Scrafford,  21  Kans.  735  ;  State  v.  Pool,  4  Lea,  868.  If  the  court  in  the  first  trial  had 
no  jurisdiction,  or  if  the  indictment  was  defective,  or  if  the  proceedings  were  erro- 
neous so  as  to  sustain  a  writ  of  error  or  a  motion  to  set  aside  the  verdict^  and  any  of 
these  defects  are  taken  advantage  of  by  the  accused,  there  may  be  a  new  trial,  since 
in  legal  contemplation  there  has  been  no  jeopardy.  Coleman  v,  Tennessee,  97  U.  S. 
509,  520  ;  Smith  v.  The  State,  41  N.  J.  L.  598 ;  KendaU  v.  The  State,  65  Ala. 
492.  — B.] 

Territory  v.  Dorman,  1  Ariz.  56  ;  Lovett  v.  The  more  satisfactory  rule  is  that  a 
State,  38  Fla.  289;  and  when  the  first  ver-  person  is  in  jeopardy  when  the  jury  is 
diet  is  set  aside  as  contrary  to  the  evidence.  impaneUed  and  sworn  to  try  a  valid  indict- 
State  V.  Bowman  (Iowa),  62  N.  W.  Rep.  ment  against  him  in  a  court  having  juris- 
759.  When  there  are  two  prosecutions  diction.  State  v.  Sommers  (Minn.),  61  N. 
for  the  same  offence  in  courts  of  concur-  W.  Bep.  907;  Teat  v.  State,  58  Miss.  489 ; 
rent  jurisdiction,  the  judgment  first  Dulin  r.  Com'th  (Va.),  20  S.  £.  Rep. 
entered  may  be  set  up  in  bar  in  the  821.  But  it  is  also  held  that  a  trial, 
other  proceeding.  State  v.  Roberts,  98  followed  by  a  discharge  of  the  jury,  is  not 
K.  C.  (756).  The  offence  chained  in  the  alegal  jeopardy  so  as  to  bar  further  pro- 
two  proceedings  must  always  be  identical  ceedings,  and  as  the  legal  necessity  for 
People  p.  MigoTB,  62  Cal.  188  ;  State  v,  the  discharge  is  largely  in  the  court's  diB- 
Stewart,  11  Oregon,  52  ;  Wright  r.  State,  cretion,  the  record  is  sufficient  if  it  shows 
17  Texas  App.  152;  People  v.  Gault  that  the  jury,  being  unable  to  agree,  were 
(Mich.),  62  K.  W.  Rep.  724;  Smith  v.  discharged  by  the  court's  order,  without 
Com'th  (Ky.)»  82  S.  W.  Rep.  187.  Puni-  setting  out  specifically  the  circumstances 
tive  damages  in  an  action  for  slander,  after  upon  which  the  order  was  based.  Kelly 
a  criminal  prosecution  therefor,  is  not  a  i^.  United  States,  27  Fed.  Bep.  616 ; 
second  jeopardy.  Baldwin  v.  Fries,  46  Thompson  r.  United  States,  155  U.  S.  271 ; 
Mo.  App.  288.  see  Simmons  v.  United  States,  142  U.  S. 
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jury ;  and  upon  the  trial  he  is  entitled  to  be  confronted  with  the 
witnesses  against  him,  to  have  compulsorj  process  for  obtaining 
witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for 
his  defence.  And  as  a  further  guard  against  abuse  and  oppres* 
sion  in  criminal  proceedings,  it  is  declared  that  excessive  bail 
cannot  be  required,  nor  excessive  fines  imposed,  nor  cruel  and 
unusual  punishments  inflicted ;  (y)  nor  can  any  bill  of  attainder, 
or  ez  post  facto  law,  be  passed.  Tlie  Constitution  of  the  United 
States,  and  the  constitutions  of  almost  every  state  in  the  Union, 
contain  the  same  declarations  in  substance,  and  nearly  in  the 
same  language,  (c)  And  where  express  constitutional  provisions 
on  this  subject  appear  to  be  wanting,  the  same  principles  are 
probably  asserted  by  declaratory  legislative  acts ;  and  they  must 
be  regarded  as  fundamental  doctrines  in  every  state,  for  the  col- 

(c)  In  the  ordinance  of  Congress  of  July  18,  1787,  for  the  govemment  of  the  ter- 
ritory oftKe  United  States  northwest  of  the  rioer  Ohio,  it  was  declared  to  be  an  nnalter* 
able  article  of  compact  between  the  original  states  and  the  people  and  states  in  the  said 
territoiy,  that  the  inhalntants  thereof  should  always  be  entitled  to  the  benefit  of  the 
writ  of  habeas  corpus,  and  of  trial  by  jury ;  of  judicial  proceedings  according  to  the 
course  of  the  common  law ;  that  all  persons  should  be  bailable,  unless  for  capital 
offences,  where  the  proof  shaU  be  evident  or  the  presumption  great ;  that  all  fines 
should  be  moderate,  and  no  cruel  or  unusual  punishments  inflicted ;  that  no  man 
should  be  deprived  of  his  liberty  or  property  but  by  the  judgment  of  lus  peers,  or  the 
law  of  the  land  ;  that  no  man's  property  or  services  should  be  taken  or  demanded  for 
public  exigencies,  without  full  compensation  ;  and  that  no  law  ou^^t  ever  to  be  made, 
or  have  force  in  the  territory,  interfering  in  sny  manner  whatever  with  or  affecting 
private  contracts  or  engagements  botia  fide,  and  without  fraud  previously  formed. 
This  last  and  valuable  provision  was  at  that  time  new  and  unprecedented  in  constitu- 
tional history. 

148 ;  Logan  v.  United  States,  144  IT.  S.  a  cruel  and  unusual  punishment:  Sturte- 
268  ;  Com*th  V.  Galligan,  156  Mass.  270;  vant  v.  Com'th,  158  Mass.  698;  Black- 
State  V.  Blaisdell,  59  N.  H.  828.  Franklin  bum  «.  State,  50  Ohio 'St  428 ;  nor  do 
V.  State,  85  6a.  570  ;  State  v.  Collins,  severe  penalties  or  fines.  People  o.  Whit- 
115  N.  0.  716 ;  People  v,  Smalling,  94  ney  (Mich.),  68  N.  W.  Rep.  765  ;  Becker 
Cal.  112  ;  People  o,  Ny  Sam  Chung,  id.  v.  People,  156  IlL  801 ;  Moore  v.  Mis- 
804 ;  State  v.  Reinhart,  26  Oregon,  souri,  16  S.  C.  179.  A  new  method  of 
466.  The  plea  of  a  former  acquittal  inflicting  capital  punishment,  as  by  elec- 
should  be  disposed  of  before  the  plea  of  tricity,  is  not  obnoxious  to  the  provision 
not  guilty.  Thompson  v.  United  States,  against  cruel  punishment  In  re  Kemm- 
156  U.  S.  271  ;  State  v.  Edwards,  42  La.  ler,  186  U.  S.  486  ;  People  v.  Darston, 
Ann.  414.  119  N.  T.  569;  People  v.  Kemroler,  id.  580; 
(y)  A  statute  making  the  accused  an  55  Hun,  64;  see  also  80  Cent  L.  Joum. 
"  habitual  criminal "  after  two  prior  con-  187;  State  v.  Hodgson,  66  Yt.  184;  People 
victions,  and  the  punishment  imprison-  v.  Smith,  94  Mich.  644;  Hobbso.  State,  188 
ment  for  twenty-five  years,  does  not  impose  Ind.  404  ;  State  v.  Moore,  121  Ma  514. 
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onies  were  parties  to  the  national  declaration  of  rights  in  1774, 
in  which  the  trial  by  jury,  and  the  other  rights  and  liberties  of 
English  subjects,  were  peremptorily  claimed  as  their  un- 
doubted *  inheritance  and  birthright  It  may  be  received  *  13 
as  a  proposition,  universally  understood  and  acknowledged 
throughout  this  country,  that  no  person  can  be  taken  or  im- 
prisoned; or  disseised  of  his  freehold  or  estate;  or  exiled  or 
condemned;  or.  deprived  of  life,  liberty,  or  property,  unless  by 
the  law  of  the  land,  or  the  judgment  of  his  peers.  The  words, 
by  the  law  of  the  landj  as  used  originally  in  Magna  Charta,  (a)  in 
reference  to  this  subject,  are  understood  to  mean  due  process  of 
law,  that  is,  by  indictment  or  presentment  of  good  and  lawful 
men ;  and  this,  says  Lord  Coke,  (b)  is  the  true  sense  and  exposi- 

(a)  Chapter  5t9. 

{b)  2  Inst.  60.  See  ako  The  matter  of  John  and  Cherry  Streets,  19  Wend.  659 ; 
Taylor  v.  Porter,  4  Hill  (N.  Y.),  145,  146,  147.(2;)  The  law  of  the  land,  in  bUls  of 
right,  says  Ch.  J.  Baffin,  in  the  elaborate  opinion  delivered  in  Hoke  v.  Henderson,  4 
Dey.  (N.  C.)  15  (and  one  replete  with  sound  constitational  doctrines),  does  not  mean 
merely  an  act  of  the  l^gislatnre,  for  that  constmction  would  abrogate  aU  restrictions 
on  legislatiye  authority.  The  clause  means,  that  statutes  which  would  deprive  a  citizen 
of  the  rights  of  person  or  property  without  a  regular  trial,  according  to  the  course  and 
usage  of  the  common  law,  would  not  be  the  law  of  the  land  in  the  sense  of  the  consti- 
tution. Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution,  iii  661,  and  Mr. 
Justice  Bronson,  in  4  Hill  (N.  Y.),  146,  147,  adopt  the  same  construction.  In 
South  Carolina,  the  law  of  the  land,  in  the  constitution  of  that  state,  means  the 
common  and  the  statute  law  existing  in  that  state  at  the  adoption  of  its  constitution. 
O'Neall,  J.,  in  the  State  v.  Simons,  2  Speer,  767.  In  Tenneasee,  "the  law  of  the 
land,"  in  the  constitution  of  that  state,  is  understood  in  many  cases  to  mean  a  general 
and  public  law,  operating  equally  upon  eveiy  member  of  the  community  ;  and  every 
partial  law,  by  which  private  property  and  the  rights  of  individuals  are  abridged  or 
taken  away,  is  held  to  be  against  the  constitution  of  the  state.  2  Yeig.  554,  599  ;  10 
id.  71.  A  statute  declaring  it  to  be  felony  to  embezzle  or  make  false  entries  by  the 
officers  of  a  specific  bank  is  held  to  be  unconstitutional  and  void,  as  being  a  partial  law, 
not  embracing  the  officers  of  other  institutions  under  similar  circumstances.  Budd  v. 
The  State,  S  Humph.  (Tenn.)  488.  The  judgment  of  his  peers  means  trial  by  a  jury  of 
twelve  men,  according  to  the  course  of  the  common  law  ;  and  even  in  private  suits  at 
common  law,  the  right  of  trial  by  jury  is  preserved  in  the  Constitution  of  the  United 
States,  where  the  value  in  controversy  exceeds  twenty  dollars.     Const.  U.  S.  Amend- 

(x)  See  the  note  to  this  case  in  40  Am.  law ;  i.  «.,  by  due  process  of  law,  includ- 

Dec.  274,  280.    The  phrase  "law  of  the  ing  the  right  to  contest  legislative  changes, 

land  "  means  that  no  citizen  shall  be  dis-  Lavin  v.  Emigrant  I.  S.  Bank,  18  Blatch. 

franchiaed,  or  deprived  of  any  of  his  rights  1,  22 ;  East  Kingston  v.  Towle,  48  N.  H. 

or  privileges,  unless  the  matter  shall  be  67,  60 ;  Peny  v.  Eeene,  66  N.   H.  514, 

adjudged   against   him  upon    trial    had  541 ;  Denny  p.  Mattoon,  2  Allen,   861. 

according  to  the  course  of  the  common  881. 
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tion  of  those  words.  The  better  and  larger  definition  of  due 
process  of  law  is,  that  it  means  law  in  its  I'egular  course  of 
administration,  through  courts  of  justice.  (Storj,  Gomm.  on 
the  Const.,  vol.  iii.  264,  661.) 

But  while  cruel  and  unusual  punishments  are  universally  con- 
demned, some  theorists  have  proposed  the  entire  abolition  of  the 
punishment  of  death,  and  have  considered  it  to  be  an  unnecessary 
waste  of  power,  if  not  altogether  unjust  and  unwarrantable.  It 
has  been  supposed  that  the  proper  object  of  punishment,  the  pro- 
tection of  society  by  the  prevention  of  crime,  can  be  as  well  or 
more  effectually  attained  by  the  substitution  of  milder  sanctions. 
The  great  difficulty  is,  to  effect  the  salutary  ends  of  punish- 
ment, and,  at  the  same  time,  avoid  wounding  the  public  sense 
of  humanity.  The  punishment  of  death  is,  doubtless,  the  most 
dreadful  and  the  most  impressive  spectacle  of  public  justice ;  and 
it  is  not  possible  to  adopt  any  other  punishment  equally  powerful 
by  its  example.  It  ought  to  be  confined  to  the  few  cases  of  the 
most  atrocious  character,  for  it  is  only  in  such  cases  that  pub- 
lic opinion  will  warrant  the  measure,  or  the  peace  and  safety  of 
society  require  it.  Civil  society  has  an  undoubted  right  to  use 
the  means  requisite  for  its  preservation ;  and  the  punishment  of 
murder  with  death  accords  with  the  judgment  and  the  practice  of 

ments,  art  7.  In  the  constitution  of  New  York  it  is  declftred  that  trial  by  joiy,  "  in 
all  cases  in  which  it  has  been  heretofore  used,"  should  remain  inviolate  for  ever  ;  and 
no  new  court  should  be  instituted,  except  courts  of  equity,  which  should  not  proceed 
according  to  the  course  of  the  common  law.  Const.  N.  Y.  art  7.  Under  these  pro- 
visions it  has  been  adjudged  that  the  provision  in  the  Constitution  of  the  United  States, 
relative  to  trial  by  jury,  applies  only  to  the  federal  caurU;  and  that  the  provision  in 
the  state  constitution  applies  only  to  cases  of  trials  of  issues  of  fact  in  civil  and 
criminal  proceedings  in  eourte  of  JtuUce;  and  that  the  provision  as  to  new  courts 
referred  to  courts  exercising  the  usual  jurisdiction  of  courts  of  law,  but  proceeding  hy 
modes  unknown  to  (he  common  law.  In  the  Matter  of  Smith,  10  Wend.  449  ;  Cowen, 
J.,  In  the  Matter  of  John  and  Cherry  Streets,  19  Wend.  979  ;  Lee  v,  Tillotson,  24 
Wend.  387.  In  Georgia,  where  the  provision  in  the  constitution  securing  trial  by  jury 
is  the  same  as  in  that  of  New  York,  it  has  been  adjudged  that  it  did  not  apply  to 
summary  jurisdictions  known  and  in  use  before  the  adoption  of  the  constitution.  Low 
V.  Commissioners  of  Pilotage,  R.  M.  Charlton,  802.  This  has  been,  also,  the  contem- 
poraneous and  praetical  exposition  of  the  same  words  in  the  constitution  of  New  York. 
Lee  V.  Tillotson,  24  Wend.  837.  So,  in  Mississippi,  it  is  held,  in  Lewis  v.  Garrett,  5 
Howard  (Miss.),  484,  that  a  statute  authorizing  summary  proceedings,  by  motion 
against  a  sheriff  and  his  sureties  for  official  misconduct,  is  not  a  violation  of  tiie  consti- 
tution which  guaranties  the  right  of  trial  by  juty.  That  revision  was  not  intended  to 
disturb  the  ancient  and  established  jurisdiction  of  the  courts,  and  the  modes  of  trial  as 
regulated  by  the  common  law  under  Magna  Charta. 
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mankind,  because  the  intensity  and  the  yiolence  of  the  malig- 
nity that  will  commit  the  crime  require  to  be  counteracted 
by  the  strongest  motiyes  which  can  be  presented  to  *  the  *  14 
human  mind.  Orotius  (a)  discusses  much  at  large,  and 
with  his  usual  learning  and  ability,  the  design  and  the  lawful- 
ness of  punishment;  and  he  is  decidedly  of  the  opinion  that  capi- 
tal punishments,  in  certain  cases,  are  not  only  lawful,  under  the 
divine  law,  but  indispensable  to  restrain  the  audaciousness  of 
guilt  He  recommends,  however,  for  adoption,  in  many  cases, 
the  advice  and  even  the  example  of  some  of  the  ancients,  by  the 
substitution  of  servile  labor  and  imprisonment  for  capital  punish- 
ment This  has  been  done  since  his  time  to  a  very  great  extent 
in  some  parts  of  Europe,  and  especially  in  the  United  States.  In 
the  earlier  code  of  laws  prepared  by  William  Penn,  and  adopted 
by  the  legislature  of  Pennsylvania,  in  1682,(5)  it  was  declared 
that  aU  prisons  should  be  workhouses  for  felons  and  vagrants; 
and  the  penitentiary  system,  founded  on  labor,  discipline,  and 
instruction,  accompanied  with  patient  and  humane  treatment, 
was  first  introduced  into  this  country  by  the  wisdom  and  benev- 
olence of  that  eminent  lawgiver.  Though  the  penitentiary  sys- 
tem has  not  been  able  sufficiently  to  answer  the  expectations  of 
the  public,  either  in  the  reformation  of  offenders,  or  as  an 
example  to  deter  others,  yet  the  more  skilful  structure  and 
arrangement  of  the  prisons,  and  the  introduction  of  a  stricter 
and  more  energetic  system  of  prison  discipline,  consisting  essen- 
tially of  separate  and  solitary  confinement  by  night,  and  hard 
labor  without  solitude,  and  in  companies,  but  without  conver- 
sation, in  the  workshops,  by  day  (and  which  have  been  carried 
into  effect  with  beneficial  results  in  the  state  prison  at  Auburn, 
and  the  new  state  prison  at  Sing-Sing,  in  New  York,  and  at 
Wethersfield  in  Connecticut),  afford  encouraging  expectations 
that  they  will  be  able  to  redeem  the  credit  of  the  system,  and 
recommend  the  punishment  of  solitary  imprisonment  and  hard 
labor,  instead  of  capital  and  other  sanguinary  punishments,  to 
the  universal  approbation  of  the  civilized  world.  (<;) 

(a)  De  Jnre  Belli,  b.  2,  c  20. 

(b)  Proad'R  History  of  Pennsylyania,  ii.  App.  p.  16. 

(c)  In  Fhiladelpliia,  in  1829,  a  further  reform  in  prison  discipline  was  introduced, 
and  is  spoken  of  with  high  approbation  by  competent  judges.  It  oonsiBts  of  solitary 
confinement  by  night,  and  being  separate  from  associates  in  guilt  by  day,  and  labor  by 
day.    Purdon's  Dig.  456.    Doctor  Lieber,  in  his  Letter  to  the  President  of  the  Phila* 
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*  15       ♦While  the  personal  security  of  every  citizen  is  protected 
from  lawless  violence  by  the  arm  of  government  and  the 

delphia  society  for  alleviating  the  miseries  of  public  prisons,  and  in  his  Letter  to  the 
Oovemor  of  South  Carolina  on  the  penitentiary  system,  comes  out  with  great  strength 
in  favor  of  the  Philadelphia  system  in  preferenee  to  the  Auburn  plan  of  diRcipline. 
See  also  the  Lettre  sur  le  systtoe  p^nitentiaire,  par  M.  Demetz,  Conseiller  k  la  cour 
royale,  Paris,  1887,  in  which  the  Philadelphia  plan  of  solitude  by  night  and  by  day  i» 
ably  enforced  ;  and  the  system  was  approved  of,  after  full  discussion  by  the  Conseil 
General  du  D^partement  de  la  Seine,  October  20,  1887.  But  notwithstanding  all  this 
sanction,  it  would  seem  that  competent  persons  of  experience  have  raised  a  doubt  as  to 
the  good  effects  of  total  and  absolute  solitary  confinement  by  day  and  night,  in  conse- 
quence of  its  deleterious  effects  upon  the  body  and  mind  of  the  prisoner.  Doctor  Lieber 
distinguiBhes  the  one  system  as  the  Auburn  or  sQent  system,  and  the  other  as  the 
Pennsylvania  separate  or  eremitic  system.  The  Boston  Prison  Discipline  Society  has 
been  a  strenuous  and  able  advocate  of  the  Auburn  or  congregate  system,  in  opposition 
to  the  Pennsylvania  or  separate  system.  On  the  other  hand,  Miss  D.  L.  Diz,  in  her 
"  Remarks  on  Prisons  and  Prison  Discipline  in  the  United  States,*'  1845,  after  a 
thorough  review  of  the  penitentiaries  in  the  United  States,  gives  her  opinion  in  favor 
of  the  superior  eflScacy  of  the  separate  as  distinguished  from  the  congregate  system, 
upon  the  morals  of  the  convicts.  The  work  is  written  with  great  good  sense  and  knowl- 
edge of  £Bcts,  and  with  admirable  temper  and  candor.  The  Pennsylvania  or  separate 
system,  by  which  the  convicts  are  kept  separate  from  each  other  not  only  at  night,  but 
by  day,  when  at  hard  labor,  is  the  one  now  prevalent  in  Europe,  and  it  has  high 
authorities,  both  in  Europe  and  America,  in  its  £avor.  The  plan  is  seclusion  from 
associates  by  day,  accompanied  by  manual  labor,  with  moral  and  religious  instruc- 
tion, and  solitary  confinement  at  night.  The  subject  of  penal  laws  is  replete  with 
difficulties.  It  is  understood,  in  England,  that  transportation,  as  a  punishment  and 
discipline,  has  been  a  failure,  either  as  means  to  deter  from  crime,  or  to  reform  the 
convicts.  In  a  report  made  in  the  English  House  of  Commons,  in  1888,  it  was  stated, 
that  instead  of  reforming  it  had  a  corrupting  influence,  and  was  continuaUy  enlarging 
the  Australian  territories  by  colonists,  most  thoroughly  depraved,  as  ^respected  both 
the  character  and  degree  of  their  vicious  propensities.  If  this  be  so,  the  grievance 
was  most  alarming,  for  in  Great  Britain  about  6,000  persons  annually  undeigo  the 
sentence  of  transportation.  But  great  and  most  commendable  and  apparenUy  judi- 
cious amendments  and  improvements  were  made  by  the  British  government  in  1842^ 
to  meliorate  the  condition  of  convict  discipline  in  Van  Diemen's  Land  and  Norfolk 
Island.  See  the  able  and  interesting  despatches  of  Lord  Stanley,  Secretary  of  State 
for  the  Home  Department,  to  Sir  John  Franklin,  Lieutenant-Governor  of  Van  Diemen's 
Land,  published  by  order  of  the  House  of  Commons,  April,  1848.  It  appears  that 
1,000  convicts  are  sent  annually  from  Great  Britain  to  Norfolk  Island  in  Australia,  and 
the  number  of  convicts  resident  there  is  not  usually  above  8,000.  That  8,000  convicta 
are  employed  in  labor  in  Van  Diemen's  Land.  The  course  of  discipline  is,  that  evety 
convict  is  subject  to  successive  stages  of  punishment,  decreasing  in  rigor  at  each  suc- 
cessive step^  unless  the  transit  to  a  less  severo  punishment  be  withheld,  owing  ta 
misconduct  in  the  convict :  (1.)  Detention  at  Norfolk  Island  four  years ;  (2.)  The  pro- 
bationary gang  removed  to  Van  Diemen's  Land  and  kept  at  labor  two  years ;  (8.)  The 
probation  passes  five  yean;  (4.)  Tickets  of  leave;  (5.)  Pardons,  absolute  or  condi- 
tional. Great  efforts  are  made  for  the  melioration  of  female  convicts,  and  600  of  theni 
annually  pass  through  the  penitentiaries. 
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terrors  of  the  penal  code,  and  while  it  is  equally  guarded  from 
unjust  and  tyrannical  proceedings  on  the  part  of  the  government 

In  the  case  of  wanton  and  malicious  mischief,  corporal  chastisement  seems  to  be 
deemed  a  suitable  punishment  in  whole  or  in  part  in  the  adoption  of  means  to  prevent 
it.  Thus,  for  the  better  protection  of  works  of  art,  and  of  scientific  and  literary  col- 
lections, the  statute  of  8  and  0  Victoria,  c.  44,  declares  that  such  trespassers  shall  be 
subjected  to  six  months*  imprisonment  with  hard  labor,  and  vnth  the  wholesome  dis' 
dpline  of  one,  two^  or  three  whippings. 

It  appears  now  (1847)  to  be  the  policy  of  the  British  goyemment  to  qualify  or 
abolish  transportation  to  Australia,  or  to  any  British  settlement  more  distant  than 
Gibraltar  or  the  Bermudas,  where  the  hulk  system,  as  it  exists  at  Woolwich,  is  in 
operation,  and  to  substitute  for  the  present  punishment  reformatory  establishments, 
or  a  preparatory  period  of  punishment,  and  a  subsequent  system  of  compulsory  labor, 
and  that  no  released  convict  shall  be  permitted  to  remain  thereafter  in  the  United 
Kingdom.  Some  modification  of  that  kind  has  been  suggested  as  a  substitute  for 
transpgrtation,  though  with  the  preservation  of  transportation  to  a  qualified  degree. 

There  were,  as  early  as  1834,  sixteen  of  the  United  States,  viz. :  Maine,  New 
Hampshire,  Vermont,  Massachusetts,  Connecticut,  New  York,  New  Jersey,  Pennsyl- 
vania, Maryland,  Viiginia,  Kentucky,  Tennessee,  Georgia,  Ohio,  Indiana,  and  Illinois, 
besides  the  District  of  Columbia,  which  had  penitentiaries  or  state  prisons,  established 
and  supported  by  government.  The  system  is  extending  and  growing  better  in  this 
conntiy  by  the  lights  of  experience,  and  in  1838  the  prisons  in  eight  or  nine  of  the 
states  had  become  a  source  of  revenue  to  the  public,  as  the  earnings  of  the  convicts, 
by  their  labor,  left  a  clear  gain  above  all  expenses.  It  has  attracted  attention  in 
Europe,  and  gentlemen  of  character  and  ability  from  England,  France,  and  Prussia 
have  visited  the  United  States,  under  the  auspices  of  their  respective  governments,  in 
order  to  inspect  our  prisons,  and  obtain  a  thorough  knowledge  of  the  plan,  discipline, 
and  effects  of  our  penitentiary  systems.  To  these  visits  we  are  indebted  for  the  inter- 
esting work  of  MM.  G.  de  Beaumont  et  A.  de  TocqueviUe,  entitled  Du  Syst^me 
P^itentiaire  aux  ifctats-Unis,  et  de  son  application  en  France,  Paris,  1833  ;  and  which 
has  been  translated,  with  notes,  by  Dr.  Francis  lieber,  advantageously  known  to  the 
literary  world  as  the  editor  of  that  great  work,  the  Encyclopeedia  Americana  ;  also  for 
the  Report  of  William  Crawford,  Esq.,  on  the  penitentiaries  of  the  United  States,  pre- 
sented to  the  British  government,  and  ordered  to  be  printed  in  March,  1835.  His 
appendix  to  this  report  contains  an  extraordinary  and  very  valuable  mass  of  facts  and 
detaDs  on  the  subject,  collected  with  great  industry  and  care,  and  accompanied  with 
exceUent  plans  of  our  principal  state  penitentiaries.  The  whole  work  is  very  instruc- 
tive, and  ought  to  be  republished  in  this  country.  The  French  visitants  collected  also 
documentary  and  statistical  matter  relative  to  our  state  prisons,  amounting  to  six 
volumes  in  folio,  which  have  not  been  published,  but  were  deposited  in  the  office  of 
the  minister  of  commerce  and  public  works  at  Paris. 

Doctor  Julius,  a  learned  professor  at  Berlin,  in  Prussia,  under  the  direction  of  his 
government,  visited  the  United  States  on  the  same  errand  in  the  years  1834, 1886,  and 
1886  ;  and  in  1839  his  work,  in  two  volumes,  on  the  Moral  Condition  of  the  United 
States,  was  published  at  Leipsic,  in  Germany,  and  the  second  volume  was  wholly 
occupied  with  the  subject  of  crime  and  punishment. 

In  1830,  a  bill  passed  the  English  House  of  Commons  abolishing  the  punishment  of 
death  for  foiging  negotiable  securities  ;  but  this  alteration  in  the  established  law  was 
rejected  by  a  huge  minority  in  the  House  of  Lords. 
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itself,  by  the  provisions  to  which  we  have  referred,  every  person 
is  also  entitled  to  the  preventive  arm  of  the  magistrate,  as  a 
further  protection  from  threatened  or  impending  danger;  and, 
on  reasonable  cause  being  shown,  he  may  require  his  adversary 
to  be  bound  to  keep  the  peace.  If  violence  has  been  actually 
offered,  the  offender  is  not  only  liable  to  be  prosecuted  and  pun- 
ished on  behalf  of  the  state,  but  he  is  bound  to  render  to  the 
party  aggrieved  adequate  compensation  in  damages,  (a)  (x)    The 

(a)  The  rule  or  measure  of  damages,  iu  actions  at  law,  for  a  compensation  for  civil 
injuries  to  the  person  or  property  or  character,  has  been  recently  eztenaiyely  dis- 
cussed, and  with  superior  learning,  ability,  and  candor,  in  '*  A  Treatise  on  the  Measure 
of  Damages,  by  Theodore  Sedgwick,  Esq.,  New  York,  1847,"  a  work  greatly  wanted, 
and  which,  from  its  intrinsic  merits,  will  recommend  itself  strongly  to  the  patronage 
of  the  profession.  The  general  rule  is,  that  if  a  case  be  free  from  fraud,  malice,  wilful 
negligence,  or  oppression,  the  compensation  is  taken  strictly  for  the  real  injury  or 
actual  pecuniary  loss  to  the  party,  and  perhaps  the  natural  and  legal  consequences  of 
the  act  complained  of,  and  the  actual  costs  and  expenses  sustained.  But  if  fruud, 
malice,  or  mcUa  mer^  mingle  in  the  controveray,  the  claim  goes  beyond  abaolvie  com- 
pensation, and  punitiye,  yindictiye,  or  exemplary  damages,  by  way  of  punishment  and 
for  example's  sake,  seem  to  be  admitted  to  the  jurisprudence  of  England  and  of  this 
country.  This  Mr.  Sedgwick  has  shown  by  numerous  cases  from  2  Wils.  205 ;  8  id. 
18  ;  18  M.  &  W.  47 ;  1  Wash.  G.  0.  152  ;  3  Johns.  56,  64 ;  14  id.  852  ;  2  Mason,  120  ; 
10  N.  H.  180  ;  15  Conn.  225,  267  ;  Story,  J.,  3  Wheat  546  ;  Baldwin,  J.,  1  Bald.  188. 
[The  later  cases,  while  regarding  this  rule  as  settled,  disapprove  it.  Cox  v,  Crumley,  5 
Lea,  529.  See  Kiff  r.  Youmans,  86  N.  Y.  824.  It  has  also  been  held  that  malice  is 
simply  an  additional  fact  competent  to  be  considered  as  showing  the  real  amount  of 
iigury.  Bixby  o.  Dnnlap,  56  N.  H.  456 ;  Milwaukee,  &c.  R.  R.  Co.  v.  Arms,  91  IT.  S. 
489.  Mere  negligence  does  not  bring  one  within  the  operation  of  the  rule.  Milwaukee, 
&c.  R.  B.  Co.  V,  Arms,  supra;  Chicago  R.  R.  Co.  v.  Scurr,  59  Miss.  456;  City  of  Par- 

(x)  See    Missouri    Pac.    Ry.    Co.    v.  Punitive   damages    are    allowed  as   a 

Humes,  115  U.  S.  512,  521;   Denver  &  punishment    and    warning.      Mayer    v. 

Rio  Grande  Ry.  ».  Harris,  122  U.  S.  597  ;  Frobe  (W.  Va.),  22  S.  E.  Rep.  58.     They 

Kimball  v.  Holmes,  60  N.  H.  168 ;  Rich-  apply  to  torts  rather  than  to  contracts, 

mond  &  D.  R.  Co.  v.  Greenwood,  99  Ala.  Dnche  v.  Wilson,  87  Hun,  519 ;  Hooks  o. 

501 ;  Leahy  v.  Davis,  121  Mo.  227  ;  Raw-  Fitzenrieter,  76  Texas,  277  ;   Bates  v.  Di- 

lins  o.   Vidvard,  84  Hun,  205  ;  Norfolk  amond  C.  S.  Co.,  86  Neb.  900  ;  see  9  L. 

A  W.  R.  Co.  V,  Lipscomb,  90  Ya.  187.  R.  A.  445 ;  11  id.  48, 690 ;  18  id.  600, 

The  jury  being  the  appointed  constitutional  859;  17  id.   71.    Thus  they  are  always 

tribunal  to  award  the  damages,  the  court  proper  in  suits  for  malicious  prosecution  : 

cannot  interfere  with  its  verdict  on  the  Lueck  v.   Heisler,   87    Wis.    644,   649 ; 

ground  of  excessive  damages,  unless  they  Grohmann  v.  Kirschroan,  168  Penn.  St. 

are  so  excessive  as  to  clearly  show  passion  189 ;  or  for  a  libel  maliciously  or  reck- 

or  prejudice.    Barry  v.  Edmunds,  116  U.  lessly  published.     Childers  v,  San  Jose 

S.  550,  565  ;  Dwyer  v,  St.  Louis  &  S.  F.  Ac.  Co.,  105  Cal.  284  ;  Press  Pub.  Co.  ». 

R.  Co.,  52  Fed.  Rep.  87  ;  St.  James  M.  McDonald,  63  Fed.  Rep.  238.     They  may 

Academy  o.  Gaiser,  125  Mo.  517'  even  be  recovered  for  a  conversion,  where 
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municipal  law  of  our  own  as  well  as  of  every  other  country  has 
likewise  left  with  individuals  the  exercise  of  the  natural  right 

Gons  V.  lindaay,  26  Kans.  426. — b.]  The  learned  author  of  the  treatise  farther  shows, 
that  in  the  Scotch  courts  the  role  of  abeolate  compensation  for  civil  iiguries  is  adhered 
to  without  oonyerting  the  suit  into  a  matter  of  punishment,  or  going  heyond  compen- 
satory damages  ;  and  this  seems  to  he  the  sounder  rule  in  the  opinion  of  Mr.  Metcalf 
and  Professor  Greenleaf,  the  eminent  jurists  to  whom  Mr.  Sedgwick  refers,  while  he 
frankly  gives  his  own  reasons  for  what  he  deems  the  hetter  conclusion  in  the  English 
and  American  law.  It  follows  necessarily  that,  except  in  matters  of  contract,  the 
amount  of  damages,  when  had  passion  or  motives  are  intermixed,  roust  he  left  to  the 
sound  discretion  of  a  jury,  to  be  exercised  according  to  the  circumstances,  and  under 
the  wise  superintendence  of  the  court.  See  Measure  of  Damages  by  Sedgwick,  pp. 
27-46,  pp.  76,  76,  and  c.  S  and  c.  18  of  that  treatise.  But  in  cases  of  loss  without 
aggravation  or  intentional  wrong,  the  law  confines  itself  to  a  complete  indemnity, 
without  adding  exemplary  damages,  or  estimated  profits,  or  remote  consequences.  2 
Dallas,  SOS ;  2  Wheat  827 ;  S  id.  546  ;  17  Pick.  543  ;  2  Taunt  814  ;  28  Wend.  425  ; 
Sedgwick's  Treatise,  89-98.  It  is  difficult  to  deduce  any  precise  measure  of  damages 
from  the  numerous  cases,  but  the  courts  have  in  these  cases  discountenanced  the  idea 
of  speculative  or  remote  damages,  though  it  is  impossible  to  ascertain  any  certain  rule 
from  the  numerous  cases  which  remarkably  lUustrate  "  the  oscillations  of  the  judicial 
pendulum."  The  nnmei:ous  cases  under  the  head  of  remote  and  eonsequetUial  damages 
are  most  industriously  collected  by  Mr.  Sedgwick  in  the  8d  chapter  of  his  treatise, 
and  to  that  I  must  refer  the  student  In  the  Law  Reporter,  Boston,  [ix.  529,]  April, 
1847,  there  is  an  elaborate  review  of  the  cases  in  matters  of  tort  on  the  subject  of 
exemplary  damages,  endeavoring  to  show  that  the  decisions  do  not,  on  a  strict  examioa- 
tion  and  construction  of  the  language  of  them,  amount  to  authorities  for  going  beyond 
compensatory  damages.  On  this  sulject  it  appears  to  me  that  the  conclusions  in  Mr. 
Sedgwick's  treatise  are  well  warranted  by  the  dedsions,  and  that  the  attempt  to  ex- 
clude all  consideration  of  the  maUce  and  wickedness  and  wantonness  of  the  tort,  in 
estimating  a  proper  compensation  to  the  victim,  is  impracticable,  visionary,  and  re- 
pugnant to  just  feelings  of  social  sympathy.  In  trespass,  when  the  party  wantonly 
violates  the  law,  "  the  jury  should  not  be  sparing  in  the  damages."  Lord  Abinger, 
1  M.  4b  W.  842. 

malice  is  proved.    Frank  v,  Tatum  (Tex.  (Ky.),  49  Albany  L.  J.  289.    In  Yermont 

Civ.  App.),  26  S.  W.  Rep.  900 ;  Arzaga  ».  husband  and  wife  are  liable  in  exemplary 

Yillalba,  85  CaL  191  ;  Inman  v.  Ball,  65  damages  for  the  wife's  malicious  trespass, 

Iowa,  548.    Also  for  breach  of  promise  of  though  the  husband  is  without  blame, 

marriage  where  fraudulent  motives   ap-  Lombard  o.  Batchelder,  58  Vt.  558.    Ex- 

pear  :  Hughes  v.  Nolte,  7  Ind.  App.  526  ;  eroplary  damages  are  not  recoverable  for 

Clement  v.  Brown  (Minn.),   59  N.  W.  injury  to  the  business  or  reputation  of  the 

Rep.  198 ;  or  for  criminal  conversation,  keeper  of  a  place  of  illegal  resort,  such  as 

Mathies  v.  Mazet,  164  Penn.    St    580.  a  gambling  house.    Kauffman  r.  Babcock, 

Under  a  statute  allowing  punitive   dam-  67  Texas,  241.     In  cases  of  sales,  the  mar* 

ages  for  loss  of  life  by  wilful  negligence,  ket  price  at  the  date  of  the  breach  of  con- 

a  plea  of  oontributory  negligence  to  the  tract  is  usually  the  measure  of  damages, 

wilful  neglect  pleaded  will  not  be  allowed;  See  Tredegar  Iron  4b  Coal  Ck>.  v.  Gielgud, 

but  this  rule  applies  only  to  actions  under  1  C.  &  £.  27;   Stroud  v.  Austin,  id.  119  ; 

the  statute.    N.  N.  &  M.  V.  Co.  v,  Eifort  Hawes  v,  South-Eastem  Ry.,  54  L.  J.  Q. 
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of  self-defence,  in  all  those  cases  in  which  the  law  is  either  too 
slow  or  too  feeble  to  stay  the  hand  of  violence,  (i)    Homicide  is 

{b)  See  infra,  S40,  note. 

B.  174  ;  The  Notting  Hill,  9  P.  D.  105  ;  162  Mass.  298.    The  continaance  of  a  nui- 

The  Caledonia,  167  U.  S.  124  ;  Reeve  o.  sance,  such  as  the  dischaige  of  sewage  on 

GaUiyan,  84  N.  T.  S.  1000;  Penn.  v.  another's  premises,  after  one  yerdict  and 

Smith  (Ala.),  18  So.  Rep.  88.    The  value  judgment  against  it,  is  ground  for  ezem- 

of  goods  ordered  for  a  special  purpose  may  plary  damages,   without  proof  of  negli- 

he  determined  bj  the  net  annual  profits  gence  or  of  express  malice.    Paddock  v, 

therefrom.    De  Mattos  v.  Great  Easten^  Somes,  51  Mo.  App.  820;  ElUs  v.  Academy 

S.  Co.,  1  C.  &  E.  489 ;  Gr^bert-Boignis  v.  of  Music,  120  Penn.  St.  608  ;  Berger  v. 

Kugent,  15  Q.  B.  D.  85 ;  Hammond  v.  Minneapolis    Gaslight    Co.    (Minn.),   62 

Bussey,  20  id.  79.  N.  W.  Bep.  886.    In  a  suit  for  libel  puni- 

Idability  to  a  erindnal  prosecution  for  tive  damages  may  be  recovered  without 

the  same  act  does  not  deprive  the  legisla-  proof  of  actual  malice.    Smith  v.  Mat- 

ture  of  power  to  provide  for  the  recovery  thews,  29  N.  T.  S.  1058 ;  but  see  Bepub- 

of  a  certain  sum  as  punitive    damages  lican  Pub.  Co.  v,  Conroy  (CoL),  88  Pac. 

therefor.    State  v.  Schoonover,  185  Ind.  Bep.  428  ;  Childers  «.  San  Jose  M.  P.  Co., 

626.    In  general,  the  fact  of  a  criminal  105  CaL  284. 

conviction  and  payment  of  a  fine  is  held  A  client  is  not  liable  in  exemplary 
not  to  affect  the  amount  of  exemplary  damage  for  his  attorney's  malicious  act 
damagesrecoverablefor  the  same  wrongful  in  making  an  attachment  without  his 
act,  although  in  Pennsylvania  it  may  be  authority  or  ratification.  Strauss  v. 
shown  in  mitigation  of  damages.  Roach  Dundon  (Texas),  27  S.  W.  Bep.  508 ; 
V.  Caldbeck,  64  Y t  598  ;  Rhodes  v.  Bod-  see  Jones  v.  Lamon,  92  Ga.  529.  So,  the 
gers,  151  Penn.  St  684 ;  see  Murphy  v.  principal  is  not  liable  for  exemplary  dam- 
Hobbs,  7  Col.  541 ;  Hewlett  v.  Tuttle,  ages  where  the  false  representations  of 
15  CoL  454.  Public  officers,  such  as  his  agent,  which  induced  the  plaintiff  to 
county  commissioners,  who  refuse  to  obey  take  passage  on  his  vessel  which  was  in- 
a  mandamus  requiring  them  to  levy  taxes  fected  with  cholera,  were  not  authorized, 
to  pay  judgments,  may  be  held  liable  to  The  Normannia,  62  Fed.  Rep.  469.  The 
the  judgment  creditors  for  exemplary  dam-  principal  is  thus  liable  in  cases  where  he 
ages.  Wilson  v.  Vaughn,  28  Fed.  Bep.  authorized  or  ratified  his  agent's  wilful  or 
229.  The  natural  consequences  of  an  malicious  act.  Eviston  v,  Cramer,  57 
injurious  act  may  be  included  in  the  Wis.  570 ;  Int'l  k  G.  N.  By.  Co.  v.  Mil- 
damages.  Thus  if  a  lessor  so  uses  land  ler  (Texas),  28  S.  W.  Bep.  283 ;  Muckle 
a4joining  that  leased  as  to  derogate  from  v,  Rochester  By.  Co.,  79  Hun,  82  ;  Lake 
his  grant,  the  lessee  may  recover  not  only  Shore  By.  Ca  o.  Prentice,  147  U.  S.  101 ; 
for  the  value  of  the  term  but  also  the  Donivan  v.  Manhattan  By.  Co.,  21  N.  T. 
expense  of  moving  his  business.  Gros-  S.  457  ;  see  Fell  v.  Northern  Pac  B.  Co., 
venor  Hotel  Co.  v.  Hamilton,  [1894]  2  44  Fed.  Rep.  248 ;  Mace  v.  Reed,  89  Wis. 
Q.  B.  886.  So,  in  a  suit  of  false  repre-  440.  A  mercantile  agency  is  liable  for 
sentations  in  the  sale  of  a  stallion,  as  to  suppljring  ii^urious  information  if  not 
its  value  for  breeding,  the  plaintiff  can  collected  with  ordinary  care.  Locke  v. 
recover  the  expense  of  keeping  him  for  a  Bradstreet  Co.,  22  Fed.  Rep.  772  ;  see  2 
reasonable  time  to  test  him  in  addition  to  L.  B.  A.  405,  n.  Equity  has  no  jurisdic« 
the  difference  in  value.    Peek  v.  Frost,  tion  to  restrain  a  mercantile  agency  from. 
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justifiable  in  every  case  in  which  it  is  rendered  necessary  in  self- 
defence,  against  the  person  who  comes  to  commit  a  known  felony 
with  force  against  one's  person  or  habitation,  or  against  the  per- 
son of  those  who  stand  near  in  domestic  relations,  (o)  The  right 
of  self-defence  in  these  cases  is  founded  on  the  law  of  nature, 
and  is  not  and  cannot  be  superseded  by  the  law  of  society.  In 
those  instances,  says  Sir  Michael  Foster,  the  law,  with  great 
propriety,  and  in  strict  justice,  considers  the  individual  to  be 
under  the  protection  of  the  law  of  nature.  There  are  some 
important  distinctions  on  this  subject,  between  justifiable  and 
excusable  homicide,  and  manslaughter  and  murder,  which  it 
does  not  belong  to  my  present  purpose  to  examine;  and  I  will 
only  observe,  that  homicide  is  never  strictly  justifiable  in 
defence  *  of  a  private  trespass,  nor  upon  the  pretence  of  *  16 
necessity,  when  the  party  is  not  free  from  fault  in  bringing 
that  necessity  upon  himself,  (a) 

2.  Of  Slander  and  Idbela.  —  As  a  part  of  the  right  of  personal 
security,  the  preservation  of  every  person's  good  name  from 
the  vile  arts  of  detraction  is  justly  included.  The  laws  of  the 
ancients,  no  less  than  those  of  modem  nations,  made  private 
reputation  one  of  the  objects  of  their  protection.  The  Soman 
law  took  a  just  distinction  between  slander  spoken  and  written ; 
and  the  same  distinction  prevails  in  our  law,  which  considers  the 
slander  of  a  private  person  by  words  in  no  other  light  than  a  civil 
injury,  for  which  a  pecuniary  compensation  may  be  obtained,  (b) 

(c)  Hawk.  p.  C.  b.  1,  c.  28,  sec.  21 ;  Poster's  Discourse  of  Homicide,  278,  274. 

(a)  Hawk.  P.  G.  b.  1,  c.  28,  sec.  22,  23.  In  The  State  v.  Moi^gan,  3  Ired.  (N.  G.) 
186,  198,  it  was  declared  that  killing  a  person  to  prevent  a  mere  trespass  on  his  prop- 
erty, whether  the  trespass  could  or  could  not  be  otherwise  prevented,  is  murder. 

(b)  Potter's  Greek  Antiq.  i.  179 ;  Halhed's  Gentoo  Gode,  182 ;  Cicero  de  Bepublica, 
lib.  4 ;  Tadt.  Ann.  UK  1,  c  72 ;  Hor.  Epist.  b.  2,  £p.  1,  152 ;  Aul.  GeL  b.  8,  c.  3 ; 
Inst  4.  4.  1  ;  3  Johnson's  Gsses,  382,  note,  where  the  reporter,  with  great  learning 
and  accuracy,  has  collected  the  material  provisions  in  the  Roman  law  on  the  subject. 
Since  the  publication  of  that  note,  the  view  of  the  law  of  defamation  among  the  an- 
eients  has  been  extendvely  considered  in  Holt's  Law  of  Libel,  b.  1,  c.  1.  See  also  the 
excellent  introduction  to  Mr.  Starkie's  treatise  on  Slander  and  Libel,  in  which  illus- 
trations are  drawn  from  the  Roman  and  the  Scotch  laws,  and  the  necessity  of  legal  re- 
supplying  information.  Raymond  v,  Rus-  De  Haven  v.  Helvie,  id.  82 ;  Ward  v. 
sell,  148  Mass.  295.  When  exemplary  Kohn,  58  Fed.  Rep.  462  ;  Spear  v.  Swee- 
damages  are  recoverable,  evidence  of  the  ney,  88  Wis.  545,  550 ;  but  see  Randall 
defendant's  pecuniary  condition  is  admis-  v.  Evening  News  Ass'n,  97  Mich.  186. 
sible.    White  v.  Gregory,  126  Ind.  95 ; 
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The  injury  consists  in  falsely  and  maliciously  charging  another 
with  the  commission  of  some  public  offence,  criminal  in  itself, 
and  indictable,  and  subjecting  the  party  to  an  infamous  punish- 
ment, or  involving  moral  turpitude,  or  the  breach  of  some  pub- 
lic trust,  or  with  any  matter  in  relation  to  his  particular  trade 
or  vocation,  and  which,  if  true,  would  render  him  unworthy  of 
employment,  or,  lastly,  with  any  other  matter  or  thing  by  which 
special  injury  is  sustained,  {ey  (x)    But  if  the  slander  be  com- 

straints  upon  slanderons  and  libelloiu  attacks  on  the  character  of  individaalB  is  clearly 
enforced  with  strong  sense  and  learning,  and  with  great  beaaty  and  simplicity. 

(c)  Brooker  v.  Coffin,  5  Johns.  188 ;  Spencer,  C.  J.,  in  Tan  Ness  v.  Hamilton,  19 
Johns.  867  ;  McCuen  v.  Lndlom,  2  Harr.  (N.  J.)  12.  In  Indiana,  cfaaiging  by  words 
a  female  with  incest,  fomication«  adultery,  or  whoredom,  is  made  actionable  without 
showing  special  damages.    Bevised  Statutes  of  Indiana,  1838,  p.  452. 


>  (a)  JF'ords  aetvmoMe  per  m,  4bc, — 
The  language  of  the  text  is  sustained  by 
Hoag  V,  Hatch,  28  Ck>nn.  585 ;  perhaps  by 
Johnson  o.  Shields,  1  Dutcher,  116 ;  and 
partially  by  Wright  v.  Paige,  8  Keyes, 
581 ;  same  opinion,  86  Barb.  488,  where 
it  is  said  that  words  charging  an  indict- 
able offence  which  inyolyes  moral  turpi- 
tude an  actionable  per  9e.  See  also  Beck 
V.  Stitzel,  21  Penn.  St.  522 ;  Smith  v. 
Smith,  2  Sneed,  478.  Some  cases,  going 
farther  than  the  text  in  that  direction, 
lay  it  down  that  it  is  not  enough  that  the 
offence  charged  is  punishable  corporeally, 
unless  it  aUo  inYoWe  moral  turpitude. 


Murray  v.  McAllister,  88  Yt  167 ;  Red- 
way  V.  Gray,  81  Y t  292 ;  Beck  v.  Stitzel, 
supra.  Other  cases,  on  the  other  hand* 
hold  that  words  do  not  become  actionable 
per  ae,  merely  by  charging  an  indictable 
offence  which  involyes  moral  turpitude 
(eren  adultery),  unless  it  is  also  punish- 
able corporeally  in  the  first  instance. 
Wagaman  v.  Byers,  17  Md.  188:  Stokes 
V.  Arey,  8  Jones  (N.  C),  66 ;  Wilson  v, 
Tatum,  ib.  300.  But  the  last  cases  were 
probably  decided  on  the  same  principles 
as  others  which  entirely  disregard  the  ele- 
ment of  moral  turpitude,  and  make  the 
only  test  whether  the  words  charge  an  in- 


(x)  The  truth  of  a  libel  is  a  defence,  Keb.  64.     So  is  a  bona  fide  retraction 

though  suggestiye  of  a  crime  committed  published  after  suit  begun.     Tnrton  o. 

by  the  plaintiff.     Haynes  v,  Spokane  C.  New  York  Recorder  Co.,  144  K.  Y.  144. 

P.  Ca   (Wash.),  89  Pac  Rep.  969;  see  If  a  qualified  privilege  is  shown,  the  plain- 

21  L.  R.  A.   502,  n.     The  truth  of  a  tiff  has  the  burden  of  proof  to  establish 

charge  of  theft,  as  a  defence,  need  not  be  malice.    Wharton  v.  Wright,  30  111.  App. 

proved  beyond  a  reasonable  doubt  in  a  848 ;  Jenoure  v.  Delmege,  [1891]  A.  C. 

eivil  case.     Bell  v.  McGinness,  40  Ohio  78.    The  question  whether  an  unambigu« 

St  204.    But  the  defendant  has  the  bur-  ous  publication  is  a  libel  is  one  of  law. 


den  of  proof  upon  that  issue.  Mclntyre 
V.  Bransford  (Ky.),  17  a  W.  Rep.  859. 
The  truth  of  the  charge  is  always  admis- 
sible in  mitigation  of  damages.    Simons  v. 


Morgan  v.  Halberstadt,  60  Fed.  Rep.  592. 
Publication  by  a  newspaper  of  a  libel  after 
notice  of  its  falsity  is  ground  for  exem- 
plary damages.     Hatt  v.  Evening  News 


Bumham  (Mich.),  60  N.  W.  Sep.  476 ;    Ass'n,  94  Mich.   114 ;   Alliger  v.  MaO 
Pokrok  Zapadu  Pub.  Co.  v,  Zishovsky,  42    Printing  Ass'n,  M  Hun,  626.    For  mut- 
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municated  by  pictures,  or  signs,  or  writing,  or  painting,  it  is 
calculated  to  have  a  wider  circulation,  to  make  a  deeper  impres 

dictable  offence  which  would  sobject  the  ger  v.  Newcomb,  L.  IL  2  Ex.  327.     [In 

party  to  bodily  paniahment  in  a  temporal  Rammell  v.  Otis,  60  Mo.  365,  it  was  held 

court.     Birch  v,  Benton,   26  Mo.   153  ;  necessary  to  prove  special  damage  in  this 

Curry  v.  Collins,  37  Mo.  324.    In  Massa-  case.]    And  it  is  no  justification  that  the 

chusetts,  it  is  actionable  to  chaxge  a  per-  slander  was  stated  not  as  a  fact  but  as  a 

son  falsely  and  maliciously  with  an  offence  rumor,  and  that  there  was  such  a  rumor. 

that  may  subject  him  to  a  punishment  As  where  the  words  were,   "You  hare 

which  will   bring    disgrace    upon    him,  heard  what  has  caused  the  fall "  (t.  e.  in 

though  the  punishment  be  not  strictly  in-  certain    shares) ;    "  I  mean    the    rumor 

famous.     Brown  v,  Kickerson,  5  Gray,  1.  about  the  South  Eastern  chairman  having 

Words  spoken  of  a  man  in  respect  of  failed."    Watkin  v.  Hall,  L.  R.  3  Q.  B. 

his  lawful  business  are  actionable,  if  they  896.     [Comp.   Simmons   v.    Mitchell,    6 

tend  to  prejudice  him  in  it:  Orr  v.  Sko-  App.  Cas.  156.] 

field,  56  Maine,  483 ;  Fowles  v.  Bowen,  To  say  that  a  married  woman  has  the 

80  K.  Y.  20;  Fitzgerald  v.  Redfield,  51  pox  is  actionable  per  ae.    Williams  v. 

Barb.  484  ;  Irwin  v.  Brandwood,  2  Hurlst.  Holdiedge,  22  Barb.  396  ;  Hewit  v.  Mason, 

k  Colt  960;  [Brandrick  v,  Johnson,  I  24  How.  Pr.  (N.  Y.)  366. 

Vict.  L.  B.  (Law)  306 ;  Spiering  v,  Andrae,  (h)  As  to  the  special  damage  which 

45  Wis.  880 ;  Gove  v.  Blethen,  21  Minn,  will  make  actionable  words  otherwise  not 

80  ;   Clifford  v,  Cochrane,  10  111.  App.  so,  illness  has  been  held  not  such  a  natu- 

570],  although  it  is  one   of  which  the  ral  consequence  of  imputing  incontinence 

court  cannot  take  judicial  notice.    Foul-  to  a  married  woman  aa  to  give  an  action. 


ual  recriminations,  or  an  interchange  of  125  Mo.  517 ;  and  is  liable  for  its 
opprobrious  epithets,  by  word  of  month,  servants'  publications  in  the  course  of 
neither  party  can  maintain  an  action,  their  employment,  if  authorized  or  ratified 
Goldbeig  V.  Dobberton,  46  La.  Ann.  by  it.  Fogg  v.  Boston  k  L.  Co.,  148 
1808  ;  see  Cassidy  v.  Brooklyn  Dally  Mass.  518 ;  Missouri  Pac.  By.  Co.  r.  Rich- 
Eagle,  18  N.  Y.  S.  930.  A  newsdealer  mond,  73  Texas,  568.  A  municipal  cor- 
who  unwittingly  sells  libellous  matter  poration  cannot  itself  sue  for  a  libel  charg- 
from  his  stand  does  not  publish  it.  Em-  ing  it  with  corruption.  Manchester  9. 
mens  v.  Pottle,  16  Q.  B.  D.  354.  Nor  are  Williams,  [1891]  1  Q.  B.  94. 
the  trustees  of  a  library  open  to  the  public  A  husband  is  not  criminally  liable  for  his 
liable  for  giving  out  libellous  books  to  gen-  wife's  libel  written  and  published  without 
eral  readers.  Martin  v.  Trustees  of  the  his  knowledge.  MiUs  v.  State,  18  Neb.  575. 
British  Museum,  10  T.  L.  R.  388  ;  see  49  The  following  are  also  actionable  per 
Alb.  L.  J.  297.  Dictating  a  libellous  letter  t :  publishing  a  business  house  as  insol- 
to  one's  stenographer  to  be  type-written,  or  vent:  Mitchell  ».  Bradstreet  Co.,  116 
giving  such  a  letter  to  a  clerk  to  copy,  is  Mo.  226 ;  see  5  L.  R.  A.  643,  n.;  falsely 
a  publication.  Pullman  v.  Hill,  [1891]  1  charging  a  man  of  business  with  debt  and 
Q.  B.  524  ;  Boxsius  v.  Goblet,  10  T.  L.  R.  making  a  fraudulent  conveyance  of  his 
824  ;  State  r.  Mclntire,  115  N.  C.  769.  proper^  to  his  wife:  Simons  v.  Bumham 
A  domestic  corporation  can  sue  for  libel:  (Mich.),  60  N.  W.  Rep.  476;  the  plac- 
Hahnemannian  L.  Ins.  Co.  v,  Beebe,  48  ing  upon  a  blacklist  a  delinquent  debtor, 
IlL  88;  St.  James  M.  Academy  i;.  Gaiser,  who  in  fact  owes  nothing  :  White  v.  Parks 
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flion,  and  to  become  proportionably  more  injurious.     Expres* 
sions  which  tend  to  render  a  man  ridiculous,  or  degrade  him 

Allsop  V.  AllBop»  5  Hnrlst  k  N.  534.  infamous  punishment  or  which  inyoWes 

See  Lynch  v.  Knight,  9  H.  L.  C.  677 ;  moral  tmpitade.    Geaiy  v.  Bennett,  63 

Roberts  v.  Roberts,  5  Best  k  Sm.  384.  Wis.  444 ;  Lemons  «.  WeUs,  78  Ky.  117. 

But  loss  of  hospitality  of  friends  is  enough.  Words   charging  a  person  with   having 

Davies  v,  Solomon,  L.  B.  7  Q.  B.  112.  venereal    disease    are   actionable  per  se. 

The  original  slanderer  is  not  liable  for  Kaucher  v.  Blinn,  29  Ohio  St  62  ;  Bruce 

repetitions  unauthorized  by  him  and  ut-  v.  Soule,  69  Me.  562.    See  abo  Bamett  v. 

tered  without  obligation.    Dixon  v.  Smith,  Ward,  36  Ohio  St  107;  Hutchinson  v. 

6  HurUt  k  N.  450 ;  Parkins  v,  Scott,  1  Lewis,  75  Ind.  55.    The  natural  meaning 

Hurlst  k  C.  153  ;  [Shurtleff  v.  Parker,  of  words  may  be  oontroUed  by  other  words 

130   Mass.   293.]    [The   special   damage  spoken  at  the  same  time,  and  so  held  not 

necessary  to  sustain  an  action  for  slander  to  charge  a  crime.    Wing  v.  Wing,  66  Me. 

or  libel  must  be  the  natural  consequence  62 ;  Fawsett  v.  Clark,  48  Md.  494  ;  Hayes 

of  the  words  spoken  or  written,  and  must  v,  BaU,  72  N.  Y.   418.    But  the  mere 

be  alleged  and  proved.    PoUard  v,  Lyon,  fact  that  the  charge  was  false,  and  known 

supra ;  Riding  v.  Smith,  1  Ex.  D.  91 ;  to  be  so,  does  not  affect  their  character. 

Anonymous,  60  K.  Y.  262.     In  Pollard  Marble  v.  Chapin,  132  Mass.  225 ;  West 

V.  Lyon,  91  U.  S.  225,  the  true  rule  was  v.  HanrBhan,  28  Minn.  385 ;  Holt  v.  Tur- 

held  to  be,  that  spoken  words  are  action-  pin,  78    Ky.  433.    But   see   Hamm  v. 

able  per  te  when  they  chaige  an  indictable  Wickline,  26  Ohio  St   81 ;  P^gram  v, 

crime,  which  is  either  punishable  by  an  Stoltz,  76  N.  C.  349.    As  to  the  distinc- 


(6a.),  20  S.  E.  Rep.  78 ;  Nettles  v.  Som-  Pub.  Co.  v.  Hallam,  59  Fed.  Rep.  530  ; 
enrell  (Tex.  C.  App.),  25  S.  W.  Rep.  Hatch  p.  Matthews,  31  N.  Y.  926.  But  a 
658  ;  see  Hunt  p.  Great  Northern  Ry.,  chaige  of  being  a  "  blackmailer  "  amounts 
[1891]  2  Q.  B.  189 ;  Missouri  Pac  Ry.  Co.  to  a  chaige  of  extortion  and  is  action- 
9.  Richmond,  73  Texas,  568.  As  to  words  able  per  se.  Mitchell  v.  Sharon,  51  Fed. 
actionable  per  $$,  see  also  Larrabee  v.  Rep.  424.  The  oonveiaation  as  a  whole 
Minnesota  Y.  Co.,  36  Minn.  141 ;  Trimble  may  be  considered.  Webster  v.  Sharpe 
V,  Anderson,  79  Ala.  514;  Edwaids  o.  (N.  C),  21  S.  E.  Bep.  912.  Words  im- 
San  Jose  P.  Co.,  99  Cal.  431;  Roby  v,  plying  the  holding  of  certain  opinions,  as 
Murphy,  27  111.  App.  394;  Hanaw  v.  to  call  one  an  **  anarchist,"  are  not  libel- 
Jackson  P.  Co.,  98  Mich.  506  ;  Green-  lous.  Cerveny  p.  Chicago  D.  N.  Co.,  35 
wood  V.  Cobbey,  26  Neb.  449  ;  Lapham  v.  111.  App.  560.  The  civil  law  does  not  dis- 
Noble,  54  Fed.  Bep.  108  ;  Broughton  p.  tinguish  between  words  actionable  per  se 
McGrew,  39  id.  672 ;  Rider  p.  Rulison,  74  and  slanderous  words  which  require  proof 
Hun,  289  ;  Young  v.  Euhn,  71  Texas,  of  special  damage.  Tarlton  v,  Lagarde 
645.  Slander  charging  a  crime  need  not  (La.  Ann.),  16  So.  Rep.  180.  The  old 
follow  the  statutory  definition  thereof,  but  doctrine  of  aeandalum  magnatutn  has  not 
if  it  is  at  the  same  time  accompanied  by  been  adopted  in  the  United  States.  See 
a  description  of  the  alleged  act,  which  Sillars  p.  Collier,  151  Mass.  60,  55.  The 
shows  that  it  is  not  such  crime,  the  words  word  "rubbish,"  in  a  letter  by  a  con- 
are  not  actionable  per  se.  World  Pub.  Ca  signee  to  the  consignor  as  to  the  goods 
V.  Mullen,  43  Neb.  126 ;  Barnes  p.  Craw-  consigned,  is  not  libellous.  Willard  v. 
ford  (N.  C),  20  a  E.  Rep.  386 ;  Post  Mellor,  19  CoL  534  :  see  9  L.  R.  A.  621» 
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in  the  esteem  and  opinion  of  the  world,  would  be  libellous  if 
printed,   though  they  would  not  be  actionable  if   spoken.  ((Q 

(<i)  YiUeTB  V.  Monsley,  2  Wil&  408 ;  Woodaid  v.  Dowsing,  2  Mann.  &  Byl.  74 ; 
Levy  p.  Milne»  12  J.  B.  Moore,  418 ;  Clement  v.  Chiyis,  9  B.  &  G.  174  ;  Lord  Chuicliill 
9.  Host,  1  Chitty,  480;  Cooper  v.  Greeley,  1  Denio,  347 ;  Clark  v.  Binney,  2  Pick. 
lis  ;  Starkie  on  Slander,  by  Wendell,  L  169.  The  law  implies  malice,  if  the  pub- 
lication chaigM  an  individual  with  an  indictable  offence,  or  exposes  him  to  hatred, 
ridicule,  or  contempt  Mr.  Hamilton,  in  his  aigument  in  the  case  of  The  People  v. 
Cioewell,  3  Johns.  Cas.  S54,  submitted  the  following  definition  of  a  libel,  in  its  most 
oomprehendTe  sense,  as  being  "a  censorious  or  ridiculing  writing,  picture,  or  sign, 
made  with  a  mischievous  and  malicious  intent  towards  government,  magistrates,  or  in- 
dividuals." This  definition  of  a  libel  was  adopted  by  the  court  in  The  People  r.  Cros- 
well,  8  Johns.  Cas.  854,  and  approved  of  by  the  court  in  Steele  v.  Southwick,  9  Johns. 
216. 


tion  between  written  and  spoken  words, 
see  Pollard  v.  Lyon,  tupra;  Foster  v. 
Scripps,  89  Mich.  876.— B.] 

In  an  able  article,  6  Am.  Law  Bev.  598, 
the  reasons  for  some  of  the  distinctions  be- 
tween slander  and  libel,  and  for  holding 


Slander  of  Title,  12th  ed.  768 ;  Malachy 
V.  Soper,  8  Scott,  728,  787.  And  the 
statement  must  be  malicious  as  well  as 
false.  Steward  v,  Toung,  L.  B.  5  C.  P. 
122,  126 ;  Brook  v.  Bawl,  4  Exch.  521. 
[On  similar  principles,  an  action  lies  for 


certain  words  actionable |90r  m,  are  tliought  the  publication  with  malice  (»'.  e.  without 

to  be  xmrely  historical,  and  are  ingeniously  probable  cause)  of  words  falsely  charging 

explained.  that  plaintiff's  goods  are  inferior  in  qual- 

(e)  The  action  for  slander  of  title,  so  ity,  or  are  not  what  they  purport  to  be,  if 

called,  is  given  when  an  unfounded  ssser-  injury  results  from  such  false  and  mali- 

tion  is  made  that  the  owner  of  real  prop-  cious  publication.    Western  Counties,  ftc. 

erty  or  a  chattel  has  not  title  to  it,  under  Co.  v.  Lawes,  Ac.  Co.,  9  L.  K  Ex.  218  ; 

such  circumstances  that  the  law  would  Halsey  v.  Brotherhood,  19  Ch.  D.  886  ; 

imply  malice,  or  when  express  malice  is  Thorley's  Cattle  Food  Co.  v.  Massam,  14 

proved  and  special  damage  is  shown,  e,  g,  Ch.  D.  768 ;  Gott  r.  Pulsifer,  122  Mass. 

the  loss  of  a  bargain.    Wren  v,  Weild,  L.  285.  —  bJ    How  far  a  written  deprecia- 

B.  4  Q.  B.  780,  784.     It  is  not  strictly  an  tion  of  the  article  is  made  actionable,  if  at 

action  for  defamation,  but  an  action  on  all,  by  an  allegation  of  special  damage, 

the  case  for  special  damage  to  the  plaintiff  when  it  is  not  a  slander  actionable  in  it- 

by  a  false  and  malicious  statement  affect-  self,  was  left  open  to  question  in  Young  v. 

ing  his  title  to  property.     Boecoe,  Ev.,  Macrae,  8  Best  &  S.  264. 


and  note.  Publications  exposing  a  per- 
son to  obloquy  or  ridicule  are  libellous. 
Buckstaff  r.  Viall,  84  Wis.  129 ;  Halt  <?. 
Evening  News  Aas'n,  94  Mich.  114; 
Winchell  9.  Argus  Co.,  69  Hun,  854. 
Thus  to  publish  that  a  breach  of  promise 
•uit  is  about  to  be  brought  against  a  cer- 
tain person,  is  libellous  per  se,  Morey  v. 
Homing  J.  Ass'n,  123  N.  T.  207.  A  charge 
•f  adulteryy  fornication,  or  prostitution  has 


been  held  not  actionable  per  se  where  these 
delinquencies  are  not  punishable  as  such 
by  statute.  Douglas  v.  Douglas  (Idaho), 
88  Pac  Rep.  984  ;  see  Davis  v.  Sladden, 
17  Oregon,  259 ;  Buscher  v,  Scully,  107 
Ind.  246;  Sterling  v.  Jugenheimer,  69 
Iowa,  210;  Barr  v.  Birkner  (Neb.),  62 
N.  W.  Bep.  494.  In  England,  by  54  & 
55  Yict.  c.  51  (1891)  words  imputing  un- 
chastity  or  adultery  to  a  female  do  not 
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*  17   A  libel,  as  applicable  to  individuals,  has  been  *  well  de- 
fined (a)  to  be  a  malicious  publication,  expressed  either  in 

(a)  4  Mass.  168 ;  2  Pick.  115  ;  2  Humph.  512 ;  5  Binney,  840 ;  8  Harr.  407. 

now  require  special  damage  to  make  them  Tossaud,  [1894]  1  Q.  B.  671 ;  Mellin  v. 

actionable.  White,  [1894]  8  Ch.  276  ;  [1894]  W.  N. 

A  court  of  Equity  will  not  restrain  a  59,  89 ;  White  v.  Mellin,  [1895]  A.  C. 
libel  unless  it  amounts  to  something  more  154  ;  TroUope  v,  London  Buildings 
than  false  representations,  as  to  the  plain-  Trades  Federation,  [1895]  W.  K.  29,  45; 
tiff's  property,  or  as  to  his  title  thereto.  Lee  v.  Gibbings,  67  L.  T.  263.  So  of  cases 
Prudential  Life  Ass.  Co.  v,  Knott,  L.  R.  of  slander  of  title,  if  the  statements  are 
10  Ch.  142  ;  Hermann  Loog  v.  Bean,  26  proved  untrue,  so  that  the  further  issuing 
Ch.  D.  806  ;  liyerpool  H.  S.  Ass'n  «.  of  them  would  not  be  bona  Jide.  See 
Smith,  87  id.  170  ;  Punch  v.  Boyd,  16  L.  Dicks  v.  Brooks,  15  Ch.  D.  22 ;  Halsey  v. 
R.  Ir.  476 ;  Palmer  v.  Travers,  20  Fed.  Brotherhood,  id.  514 ;  19  Ch.  D.  516 ; 
Rep.  501 ;  Preston  v.  Smith,  26  id.  884  ;  Burnett  v.  Tate,  W.  N.  (1882),  8.  An 
Eidd  V,  Horry,  28  id.  778 ;  Boston  Dia-  interlocutory  injunction  may  issue  re- 
tite  Co.  V.  Florence  Manuf.  Co.,  114  Mass.  straining  the  publication  of  false  state- 
69  ;  Whitehead  v.  Kitson,  119  Mass.  484 ;  ments  that  there  is  a  strike  at  the  plaintiff's 
Sherry  v.  Perkins,  147  Mass.  212 ;  Covell  manufactory,  if  injurious  to  his  business. 
V,  Chadwick,  158  Mass.  263 ;  Mead  v.  Collard  v.  Marshall,  [1892]  1  Ch.  571. 
Stirling,  62  Conn.  586  ;  Mayer  v.  Journey-  The  use  of  circulars  reciting  a  decree 
men  S.  C.  Ass'n,  47  N.  J.  £q.  519 ;  Crigh-  obtained  by  fraud  and  collusion,  intimid- 
ton  V.  Dahmer  (70  Miss.  602),  35  Am.  St  ating  those  wishing  to  buy  or  use  a  com- 
fiep.  M6,  675.  Slander  of  title  to  letters  petitor^s  manufactures,  and  falsely  stating 
patent  should  be  first  established  at  law.  that  they  infringe  the  publishers'  letters- 
Flint  V.  Hutchinson  S.  6.  Co.  (Mo.),  19  patent,  may,  it  seems,  be  restrained  by  in- 
S.  W.  804 ;  State  v.  Civil  District  Judge,  junction,  together  with  the  use  of  the 
84  La.  Ann.  741.  So  slander  of  title,  as  decree  for  that  purpose.  Emack  v.  Kane, 
to  letters  patent,  wiU  be  enjoined  only  34  Fed.  Rep.  46;  Casey  v.  Cincinnati 
when  a  repetition  thereof  is  threatened  or  Typog.  Union,  45  id.  135 ;  Grand  Rapids 
probable.  Palmer  v.  Trovers,  20  Fed.  School  Furniture  Co.  v.  Haney  School 
Rep.  501 ;  see  Bell  v.  Singer  Manuf.  Co.,  Furniture  Co.,  92  Mich.  558  ;  46  Alb.  L. 
65  Ga.  452.  A  biU  for  an  injunction  J.  224.  But  see  Boston  Diatite  Co.  v, 
against  infringement  is  multifarious  if  it  Florence  Manuf.  Co.,  114  Mass.  69 ; 
also  claims  damages  recoverable  at  law  for  Whitehead  v.  Kitson,  119  Mass.  484; 
slander  respecting  the  patent.  Fougeres  America  Life  Ass.  «.  Boogher,  3  Mo.  App. 
V.  Murbarger,  44  Fed.  Rep.  292.  173 ;  Manger  «.  Dick,  55  How.  Pr.  132; 

In  England,  the  publication  of  libels  Singer  Manuf.  Co.  v.  Domestic  S.  M.  Co., 

injurious  to  trade  or  property  may  now  be  49  Ga.  70  ;  Kevill  «.  Fine  Arts  &  G.  Ins. 

enjoined.    Thorley's  C.  F.  Co.  r.  Massam,  Co.,  [1895]  2  Q.  B.  156.     In  England,  the 

6  Ch.  D.  582  ;  14  Ch.  D.  763  ;  Thomas  v.  Court  may,  while  a  trial  is  pending  under 

WUliams,  14  Ch.  D.  864  ;  Quartz  Hill  C.  46  &  47  Yict.  c.  57,  $  22,  issue  an  interim 

G.  M.  Co.  V,  Beall,  20  Ch.  D.  501  ;  Hill  injunction,  according  to  the  balance  of  con- 

V.  Hart- Davis,  21  Ch.  D.  798;  Pink  o.  venience,  to  restrain  an  alleged  patentee 

Trade  and  Labour  Unions,  67  L.  T.  258 ;  from  threats  of  legal  proceedings  for  in- 

Bonnard  v.  Ferryman,  [1891]  2  Ch.  269 ;  fringement     Walker  v.  Clarke,  56  I^  J. 

Salomons  v.  Knight,  id.  294 ;  Monson  v,  Ch.   239 ;   56  L.   T.    111.    A  truthful, 
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printing  or  writing,  or  by  signs  or  pictures,  tending  either  to 
injure  the  memory  of  one  dead,  or  the  reputation  of  one  alive, 
and  expose  him  to  public  hatred,  contempt,  or  ridicule.  A 
malicious  intent  towards  government,  magistrates,  or  individ- 
uals, and  an  injurious  or  offensive  tendency,  must  concur  to 
constitute  the  libel.  It  then  becomes  a  grievance,  and  the  law 
has  accordingly  considered  it  in  the  light  of  a  public  as  well  as 
a  private  injury,  and  has  rendered  the  party  not  only  liable  to 
a  private  suit  at  the  instance  of  the  party  libelled,  but  answer- 
able to  the  state  by  indictment,  as  guilty  of  an  offence  tending 
directly  to  a  breach  of  the  public  peace,  (i) 

But  though  the  law  be  solicitous  to  protect  every  man  in  his 
fair  fame  and  character,  it  is  equally  careful  that  the  liberty  of 
speech,  and  of  the  press,  should  be  duly  preserved.  The  liberal 
communication  of  sentiment,  and  entire  freedom  of  discussion, 
in  respect  to  the  character  and  conduct  of  public  men,  and  of 
candidates  for  public  favor,  is  deemed  essential  to  the  judicious 
exercise  of  the  right  of  suffrage,  and  of  that  control  over  their 
rulers,  which  resides  in  the  free  people  of  the  United  States.  It 
has,  accordingly,  become  a  constitutional  principle  in  this  coun- 
try, that  "  every  citizen  may  freely  speak,  wi*ite,  and  publish  his 
sentiments,  on  all  subjects,  being  responsible  for  the  abuse  of 
that  right,  and  that  no  law  can  rightfully  be  passed  to  restrain 
or  abridge  the  freedom  of  speech  or  of  the  press." 

The  law  of  England,  even  under  the  Anglo-Saxon  line  of 
princes,  took  severe  and  exemplary  notice  of  defamation 
as  *  an  offence  against  the  public  peace ;  (a)  (x)  and  in  the   *  18 

{b)  1  Hawk.  P.  G.  b.  1,  c.  73  ;  Foster  v.  Commonwealth,  8  Watts  &  S.  77.  The 
maUcioas  and  unauthorized  publication  of  any  part  of  a  letter,  wilfully  opened  by  a 
person  to  whom  it  was  not  addressed,  or  the  wilfully  opening  or  reading  the  same  by 
any  such  person  not  authorized  so  to  do,  is  declared  to  be  a  misdemeanor.  New  York 
BeTised  Statutes,  ii.  695,  sec.  27,  28. 

(a)  2  Inst.  227. 


courteous  notice  of  infringement  to  cus- 
tomers ¥rill  not  be  enjoined.  New  York 
Filter  Co.  v.  Schwartzwalder,  58  Fed. 
Rep.  577  ;  Chase  v.  Tuttle,  27  id.  110. 

(x)  Mr.  Dicey,  in  his  Introduction  to 
the  Study  of  the  Law  of  the  English  Con- 
stitution (4th  ed.),  pp.  231,  232,  says: 
''Every  person  commits  a  misdemeanor 


who  publishes  (verbaUy  or  otherwise)  any 
words  or  any  document  with  a  seditious 
intention.  Now  a  seditious  intention 
means  an  intention  to  bring  into  hatred 
or  contempt  or  to  excite  disaffection 
against  the  Queen  or  the  government  and 
constitution  of  the  United  Kingdom  as  by 
law  established,  or  either  House  of  Parli*- 
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time  of  Henry  III.,  Bracton(i)  adopted  the  language  of  the 
Institutes  of  Justinian,  and  held  slander  and  libellous  writings 
to  be  actionable  injuries.  But  the  first  private  suit  for  slander- 
ous words  to  be  met  with  in  the  English  law  was  in  the  reign  of 
Edward  IIL,  and  for  the  high  offence  of  charging  another  with  a 
crime  which  endangered  his  \ife.(c)  The  mischiefs  of  licensed 
abuse  were  felt  to  be  so  extensive  and  so  incompatible  with  the 
preservation  of  peace,  that  several  acts  of  Parliament,  known  as 
the  statutes  de  »candali%  magnatumj  were  passed  to  suppress  and 
punish  the  propagation  of  false  and  malicious  slander,  (d)  Thej 
are  said  to  have  been  declaratory  of  the  common  law,(«)  and 
actions  of  slander  were  slowly  but  gradually  multiplied  between 
the  time  of  Edward  III.  and  the  reign  of  Elizabeth,  (/)  when 
they  had  become  frequent  The  remedy  was  applied  to  a  variety 
of  cases ;  and  in  a  private  action  of  slander  for  damages,  and  even 
in  the  action  of  scandalum  magnatumj  the  defendant  was  allowed 
to  justify,  by  showing  the  truth  of  the  fact  charged ;  for  if  the 
words  were  true,  it  was  then  a  case  of  damnum  absque  injuria^ 
according  to  the  just  opinion  of  Paulus,  in  the  civil  law.(^) 
But  in  the  case  of  a  public  prosecution  for  a  libel,  it  became  the 
established  principle  of  the  English  law,  as  declared  in  the  Court 
of  Star  Chamber  about  the  beginning  of  the  reign  of  James  L,(A) 
that  the  truth  of  the  libel  could  not  be  shown  by  way  of  justifi- 
cation, because,  whether  true  or  false,  it  was  equally  dan- 
*  19  gerous  to  the  public  peace.  The  same  *  doctrine  remains 
in  England  to  this  day  unshaken,  and  in  the  case  of  The 
King  v.  Burdettj(a)  it  was  held  that  where  a  libel  imputes  to 
others  the  commission  of  a  triable  crime,  the  evidence  of  the 

(b)  Lib.  8y  De  Actionibiu,  c  iv. 

(e)  80  An.  29 ;  Reeyes's  History  of  the  English  Law,  iiL  90. 
:     Id)  Stotates  of  8  Edw.  I.,  2  Rich.  II.,  and  12  Rich.  II. 

(e)  2  Mod.  161,  165.  (/)  4  Co.  [12-20.] 

to)  Dig.  47.  10.  18. 

{h)  De  Libellis  famosis,  5  Co.  125 ;  Hudson's  Treatise  on  the  Star  Chamber, 
published  in  2d  vol.  Collec  Jurid. 

(a)  4  B.  &  Aid.  95. 

ment,  or  the  administration  of  justice,  or  will  and  hostility  between  different  classes, 

to  excite  British  subjects  to  attempt  other-  And  if  the  matter  pnbUshed  ia  contained 

wise  than  by  lawful  means  the  alteration  in  a  written  or  printed  document,  the  pub- 

of  any  matter  in  Church  or  State  by  law  lisher  ii  guilty  of  publishing  a  seditious 

established,  or  to  promote  feelings  of  ill-  libeL" 
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truth  was  inadmissible,  and  that  the  intention  was  to  be  col- 
lected from  the  paper  itself,  unless  explained  by  the  mode  of 
publication,  or  other  circumstances;  and  that  if  the  contents 
were  likely  to  produce  mischief,  the  defendant  must  be  pre- 
sumed to  intend  that  which  his  act  was  likely  to  produce.  ^^The 
liberty  of  the  press, "  as  one  of  the  judges  in  that  case  observed, 
^^  cannot  impute  criminal  conduct  to  others,  without  violating 
the  right  of  character,  and  that  right  can  only  be  attacked  in  a 
court  of  justice,  where  the  party  attacked  has  a  fair  opportunity 
of  defending  himself.  Where  vituperation  begins,  the  liberty 
of  the  press  ends."  Whether  the  rule  of  the  English  law  was 
founded  on  a  just  basis,  and  whether  it  was  applicable  to  the 
free  press  and  free  institutions  in  this  country,  has  been  a  ques- 
tion extensively  and  laboriously  discussed  in  several  cases  which 
have  been  brought  before  our  American  tribunals. 

In  the  case  of  21ie  People  v.  Croswelly{b)  which  came  before 
the  Supreme  Court  of  New  York  in  1804,  and  was  argued  at  the 
bar  with  very  great  ability,  the  court  were  equally  divided  in 
opinion  on  the  point,  whether,  on  an  indictment  for  a  libel,  the 
jury  had  a  right  to  determine  the  law  and  the  fact  under  the 
direction  of  the  court,  as  in  other  criminal  cases,  and  whether 
the  defendant  was  entitled  to  give  in  evidence  to  the  jury  the 
truth  of  the  charges  contained  in  the  libel.  In  the  court  of 
Appeals  in  South  Carolina,  in  1811,  the  court  unanimously  de- 
cided, in  the  case  of  The  State  v.  Lehre^ic)  that  by  the  English 
common  law  it  was  settled,  on  sound  principles  of  policy  derived 
from  the  civil  law,  that  the  defendant  had  no  right  to  justify  the 
libel  by  giving  the  truth  of  it  in  evidence.  The  court,  in 
the  learned  *  and  able  opinion  which  was  delivered  in  that   *  20 

(jb)  8  Johns.  Gas.  887.  The  legislatare  of  New  York,  in  April,  1805,  passed  a 
declaratory  law,  that  on  indictment  or  information  for  a  libel  the  jury  had  the  right 
to  determine  the  law  and  the  fact,  nnder  the  direction  of  the  court,  as  in  other  criminal 
cases  ;  and  that  the  defendant  upon  the  trial  might  give  in  evidence,  in  his  defence, 
the  troth  of  the  matter  contained  in  the  publication.  The  act  as  to  the  former  part 
of  it  was  taken  from  the  English  statutes  of  82  Geo.  III.  c  60.  See  also  the  provision 
on  this  subject  in  the  Amended  Constitution  of  New  York,  pod,  22.  The  English 
Court  of  Q.  B.,  in  Baylis  v.  Lawrence,  11  Ad.  &  El.  920,  held  the  practice  under  the 
statute  of  82  Geo.  III.  to  be,  that  the  judge  left  it  to  the  jury  to  say  whether,  under 
aU  the  drcumstanoes,  the  publication  amounted  to  a  libel.  The  judge  may,  but  he 
is  not  bound  to  give  his  opinion.  He  acts  in  his  discretion.  See  also  Fairman  v. 
Ives,  6  B.  ft  Aid.  642,  to  the  same  point. 

(c)  2  Const  B.,  Treadway,  809. 
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case,  considered  that  the  law,  as  then  declared,  was  not  only 
the  law  of  England,  but  probably  the  law  of  all  Europe,  and 
most  of  the  free  states  of  America.  The  same  question  has  been 
frequently  discussed  in  Massachusetts.  In  the  case  of  The  Oam-' 
monwealih  v.  Oha8e^(a)  in  1808,  it  was  decided  that  the  publica- 
tion of  a  libel  maliciously,  and  with  intent  to  defame,  was  clearly 
a  public  offence,  whether  the  libel  be  true  or  not;  and  the  rule 
was  held  to  be  founded  on  sound  principles,  indispensable  to 
restrain  all  tendencies  to  breaches  of  the  peace,  and  to  private 
animosity  and  revenge.  The  essence  of  the  offence  consisted  in 
the  malicious  intent  to  defame  the  reputation  of  another ;  and  a 
man  may  maliciously  publish  the  truth  against  another  with  the 
intent  to  defame  his  character,  and  if  the  publication  be  true,  the 
tendency  of  the  publication  to  inflame  the  passions  and  to  excite 
revenge  is  not  diminished.  But  though  a  defendant  on  an  indict- 
ment for  a  libel  cannot  justify  himself  for  publishing  the  libel, 
merely  by  proving  the  truth  of  it,  yet  he  may  repel  the  criminal 
charge,  by  proving  that  the  publication  was  for  a  justifiable  pur- 
pose, and  not  malicious;  and  if  the  purpose  be  justifiable,  the 
defendant  may  give  in  evidence  the  truth  of  the  words,  when 
such  evidence  will  tend  to  negative  the  malicious  intent  to  de- 
fame, (b)  The  same  question  was  again  agitated  and  discussed 
before  the  same  court,  in  1825,  in  the  case  of  The  Commonwealth 
V.  Blanding^{c)  and  the  court  strongly  enforced  the  doctrine  of 
the  former  case,  that,  as  a  general  rule,  the  truth  of  the  libel  was 
not  admissible  in  evidence  upon  the  trial  of  the  indictment ;  and 
this  principle  of  the  common  law  was  declared  to  be  founded  in 
common  sense  and  common  justice,  and  prevailed  in  the  code  of 

(a)  4  MasB.  168 ;  State  v.  Burnham,  9  N.  H.  84,  a.  p. 

(6)  Oiving  the  name  of  the  aathor  to  oral  slander  at  the  time  of  its  repetition  is  no 
jastification  in  thia  country,  in  an  action  of  slander.  Mapes  v.  Weeks,  4  Wend. 
669 ;  Inman  v.  Foster,  8  id.  602  ;  Dole  i;.  Lyon,  10  Johns,  447  ;  Treat  v.  Browning 
and  Wife,  4  Conn.  408.  This  seems  to  he  the  hetter  opinion  also  of  Mr.  Starkie,  in 
his  Treatise  on  Slander  and  Libel,  i.  800,  Wendell's  ed.  1848 ;  and  of  English  judges 
in  the  more  recent  cases.  Holroyd,  J.,  and  Best,  J.,  in  Lewis  v.  Walter,  4  B.  &  Aid. 
613-616 ;  Best,  C.  J.,  in  De  Crespigny  v.  Wellesley,  5  Bing.  892.  Though  it  was 
otherwise  in  England  until  recently.  Davis  ».  Lewis,  7  T.  R  17  ;  Maitland  v,  Oold- 
ney,  2  East,  426  ;  and  so  held  in  S.  Carolina,  in  Miller  v.  Kerr,  2  McCord,  285.  Nor 
is  it  any  defence  either  in  England  or  America,  in  an  action  for  a  libeU  Dole  v,  Lyon, 
%U  supra;  Runkle  v.  Meyer,  8  Yeates  (Penn.),  518.  See  Wendell's  edition  of  Starkie 
on  Libel,  Int.  24,  and  i.  801,  note. 

(c)  8  Pick.  804. 
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every  civilized  country.  It  was  further  held,  that  whether  in 
any  particular  case  such  evidence  be  admissible,  was  to  be 
determined  *  by  the  court ;  and  if  admissible,  then  the  jury  *  21 
were  to  determine  whether  the  publication  was  made  with 
good  motives  and  for  justifiable  ends.  The  same  rule,  that  the 
truth  cannot  be  admitted  in  evidence  on  indictment  for  a  libel, 
though  it  may  be  in  a  civil  suit  for  damages,  has  been  adjudged 
in  Louisiana ;  (a)  and  the  weight  of  judicial  authority  undoubt- 
edly is  that  the  English  common-law  doctrine  of  libel  is  the 
common-law  doctrine  in  this  country,  in  all  cases  in  which  it 
has  not  been  expressly  controlled  by  constitutional  or  legislative 
provisions.  The  decisions  in  Massachusetts  and  Louisiana  were 
made  notwithstanding  the  constitution  of  the  one  state  had  de- 
clared that  "  the  liberty  of  the  press  ought  not  to  be  restrained, " 
and  that  the  other  had  said  that  ^^  every  citizen  might  freely 
speak,  write,  and  print  on  any  subject,  being  responsible  for 
the  abuse  of  that  liberty. "  Those  decisions  went  only  to  control 
the  malicious  abuse  or  licentiousness  of  the  press,  and  that  is  the 
most  effectual  way  to  preserve  its  freedom  in  the  genuine  sense 
of  the  constitutional  declarations  on  the  subject  Without  such 
a  check,  the  press,  in  the  hands  of  evil  and  designing  men, 
would  become  a  most  formidable  engine,  and  as  mighty  for  mis- 
chief as  for  good.  Since  the  decision  in  1825,  the  legislature  of 
Massachusetts  have  interposed,  and  by  an  act  passed  in  March, 
1827,  have  allowed  the  truth  to  be  given  in  evidence  in  all  prose- 
cutions for  libels,  but  with  a  proviso  that  such  evidence  should 
not  be  a  justification,  unless  it  should  be  made  satisfactorily  to 
appear  upon  the  trial  that  the  matter  charged  as  libellous  was 
published  with  good  motives  and  for  justifiable  ends. 

The  constitutions  of  several  of  the  United  States  have  made 
special  provision  in  favor  of  giving  the  truth  in  evidence  in  public 
prosecutions  for  libels.  In  the  constitutions  of  Pennsyl- 
vania, Delaware,  Tennessee,  Kentucky,  Ohio,  Indiana,  *  and  *  22 
Illinois,  it  is  declared,  that  in  prosecutions  for  libels  on 
men  in  respect  to  their  public  official  conduct,  the  truth  may 
be  given  in  evidence,  when  the  matter  published  was  proper  for 
public  information,  (a)    In  the  constitutions  of  Mississippi  and 

(a)  Territory  v.  Nugent,  Christ/s  Dig.  of  Louisiana  Decisions,  tit.  Ey.  No.  161. 
(a)  In  Tennessee,  the  tmth  is  as  much  an  ahsolnte  justification  on  indictment  as  in 
EctionR  for  libels.    Statute,  1805,  c.  8. 
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Missouri,  the  extension  of  the  right  to  give  the  truth  in  evidence 
is  more  at  large,  and  applies  to  all  prosecutions  or  indictments 
for  libels,  without  any  qualifications  annexed  in  restraint  of  the 
privilege ;  and  an  act  of  the  legislature  of  New  Jersey,  in  1799, 
allowed  the  same  unrestricted  privilege.  The  legislature  of 
Pennsylvania,  in  1809,(6)  went  far  beyond  their  own  constitu- 
tion, and  declared  by  statute  that  no  person  should  be  indictable 
for  a  publication  on  the  official  conduct  of  men  in  public  trust ; 
and  that  in  all  actions  or  criminal  prosecutions  for  libel,  the 
defendant  might  plead  the  truth  in  justification,  or  give  it  in 
evidence.  The  decision  of  the  Court  of  Errors  of  New  York,  in 
Thorn  V.  Blanehard^{c)  carried  the  toleration  of  a  libellous  pub- 
lication as  a  privileged  communication  to  as  great  an  extent  as 
the  Pennsylvania  law ;  for  it  appeared  to  be  the  doctrine  of  a 
majority  of  the  court,  that  where  a  person  petitioned  the  council 
of  appointment  to  remove  a  public  officer  for  corruption  in  office, 
public  policy  would  not  permit  the  officer  libelled  to  have  any 
redress  by  private  action,  whether  the  charge  was  true  or  false, 
or  the  motives  of  the  petitioner  innocent  or  malicious.  The 
English  law  on  this  point  seems  to  be  founded  in  a  juster  policy. 
Petitions  to  the  king,  or  to  Parliament,  or  to  the  secretary  at 
war,  for  the  redress  of  any  grievance,  are  privileged  communi- 
cations, and  not  actionable  libels,  provided  the  petition  be  made 
in  good  faith,  and  the  privilege  be  not  abused ;  but  if  it  appear 
that  the  communication  was  made  maliciously,  and  without 
probable  cause,  the  pretence  under  which  it  is  made  aggravates 
the  case,  and  an  action  lies,  (d)  ^    The  constitution  of  New  York, 

(6)  Commonwealth  v,  Doane,  1  Binney,  601. 

(c)  5  Johns.  608. 

(d)  Fairman  o.  lyes,  5  B.  &  Aid.  642  ;  Best,  J.  ;  Woodward  v.  Lander,  6  Carr.  ft 
P.  648.  AU  communications  made  in  the  dischaige  of  duty,  public  or  private,  legal 
or  moral,  are  in  England,  if  made  honestly  and  without  malice,  protected;  as,  for 
instance,  in  speaking  or  writing  respecting  candidates  for  office,  or  giving  answers  to 

1  Privileged  Oammunie(Uion8,{x) — ^There  prohable  cause ;  and  those  privileged  sub 

are  two  classes  of  privileged  communica-  modo,  or  until  actual  malice  or  gross  ex- 

tions :    those   absolutely   privileged,    al-  travagance  be  shown, 
though  made  with  malice  and  without         (a)  Of  the  first  class  are  words  spoken 

(z)  The  following,  «.  ^.  are  privileged  man  or  church  member  by  his  church  for  a 

in  the  law  of  libel :  words  spoken  in  Par-  church  trial,  although  a  newspaper  publi- 

liament :  Dillon  v.  Balfour,  20  L.  R.  Jr.  cation  thereof  may  be  libellous  :  Piper  v, 

600 ;  chai^ges  or  testimony  against  a  clergy-  Woolman,  48  Keb.  280 ;  Orth  v.  Feather*^ 
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as  amended  in  1821,   is  a  little  varied  in  its  language 

♦  from  those  provisions  which  have  been  mentioned,  and  is   *  23 

confidential  inquiries,  or  fair  criticism  on  the  productions  of  an  author.  Doncombe 
V.  Danieli,  8  CJaix.  A  P.  222  ;  Warr  v.  Jolly,  6  id.  497  ;  Harwood  v.  Astley,  1  Bos.  A 
P.  47  ;  Starkie  on  Slander,  vol.  L  prel.  discourse,  83,  84  ;  L  262-267  ;  Sir  John  Carr 
V,  Hood,  1  Camp.  N.  P.  354,  n. ;  Soane  v.  Knight,  1  Moody  &  M.  74 ;  Starkie,  ut 
supra^  269-288,  290,  Amer.  ed.  Privileged  communications  are  those  made  by  counsel 
and  others  in  the  regular  course  of  justice  ;  but,  to  be  protected,  they  must  be  perti- 
nent and  material  to  the  matter  in  controversy.  Gilbert  v.  The  People,  1  Denio, 
41.  There  have  been  contradictory  decisions  in  America  on  the  subject  of  priv. 
ileged  communications;  but  the  cases  of  Mayrant  o.  Richardson,  1  Nott  ft  M'Cord, 
347 ;  Commonwealths.  Clapp,  4  Mass.  163  ;  O'Donaghue  v.  M'Govem,  28  Wend.  26  ; 
The  Stete  v.  Bumhain,  9  N.  H.  84,  are  in  conformity  with  the  English  rule,  and  this 
is  the  better  and  more  authoritative  American  doctrine.  See  Starkie  on  Shinder  and 
Libel,  i  172  and  219,  Amer.  ed.  1848,  note  by  Mr.  Wendell.  As  to  the  question  of 
probable  cause  on  indictments  for  a  malicious  prosecution,  it  was  settled  in  the  Ex- 
chequer Chamber  in  England,  on  error  from  the  Q.  B.,  that  it  was  the  province  of  the 
jury  to  decide  on  the  existence  of  facts,  and  for  the  court  to  determine  whether  the 
facts,  if  proved,  constituted  probable  cause.  Panton  v.  Williams,  2  Ad.  &  El.  n.  b. 
169. 


by  a  judge,  as  such,  from  the  bench,  about 
a  party  to  the  case  before  him.  Scott  v. 
Stansfield,  L.  R.  8  Ex.  220,  ffost,  80,  n.  (a). 
So  is  rolevant  testimony  in  a  court  of  jus- 
tice which  is  not  knowingly  false.  Revis 
V.  Smith,  18  C.  B.  126.  So,  it  has  been 
held,  is  the  written  report  of  a  military 
officer  made  in  the  ordinary  course  of  his 
duty  as  such  officer,  and  reflecting  on  a 
subordinate.  Dawkins  v.  Lord  Paulet, 
L.  R.  6  Q.  B.  94.  [But  see  Maurice  v. 
Worden,  54  Md.  288.]  But  see,  as  to  all 
this  class  of  cases,  the  dissenting  opinion 


of  Sir  A.  Cockbum,  ib. ;  and  also  White 
V.  Nichols,  8  How.  266.  As  to  counsel, 
see  note  (d),  and  Mackay  o.  Ford,  5  H.  & 
N.  792.  [In  general,  statements,  whether 
oral  or  written,  made  by  counsel,  witnesses, 
or  others  having  a  duty  to  perform  in  the 
course  of  a  judicial  inquiry,  and  made  in 
the  performance  of  such  duty,  aro  priv- 
ileged, though  made  maliciously  and  with- 
out probable  cause.  And  in  England 
it  is  not  material  whether  the  statements 
are  relevant  or  not.  Dawkins  v.  Lord 
Rokeby,  7  L.  R.  H.  L.  744 ;  Seaman  v. 


ly,  87  Mich.  816;  Croasdale  v.  Bright,  6 
Houst  (Del.),  52 ;  Etchison  v,  Pergerson, 
88  Ga.  620  ;  Burt  v.  Newspaper  Co.,  154 
Mass.  288;  State  o.  Bienvenu,  86  La. 
Ann«  878 ;  sending  evidence  by  school 
trustees  to  the  board  of  education  for  in- 
Testigation  of  a  teacher's  conduct :  Galli- 
gan  V.  Kelly,  81  N.  Y.  S.  561 ;  see  Hal- 
stead  9.  Nelson,  86  Hun,  149 ;  Decker  r. 
Gaylord,  85  Hun,  584 ;  a  bonajide  report 
by  an  investigating  committee  of  a  town 
as  to  the  work  of  contractors  in  the  con- 
struction of  its  waterworks :  Howland  v. 


Flood,  160  Mass.  509  ;  boTiafide  statements 
by  a  stockholder,  reflecting  upon  an  official 
of  a  corporation,  and  made  at  a  stockhol- 
ders' meeting ;  Bronghton  v.  McGrew,  89 
Fed.  Rep.  672 ;  communications  to  the  gov- 
ernor or  legislaturo  as  to  proposed  legisla- 
tion: Woods  V,  Wyman,  47  Hun,  862; 
Wright  V.  Lothrop^  149  Mass.  885 ;  Belo 
V.  Wren,  68  Texas,  686  ;  truthful  state- 
ments by  a  citizen  before  an  investigating 
committee  of  a  city :  Blakeslee  v,  Carroll, 
64  Conn.  228 ;  notices  strictly  necessary 
to  limit  one's  liabilitv :  Smith  v.  Smith, 
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not  quite  so  latitudinary  in  its  indulgence  as  some  of  them. 
It  declares,  that  ^^  in  all  prosecutions  or  indictments  for  libels, 


Netherdift,  2  C.  P.  D.  58  ;  Ooffin  v.  Don- 
nelly, 6  Q.  B.  D.  807 ;  Kennedy  v.  Hil- 
li&rd,  10  Ir.  C.  L.  Bep.  195  ;  Monster  v. 
Lamb,  11  Q.  B.  D.  588.  But  in  this 
country  the  statements  must  be  releyant. 
McLaughlin  v.  Cowley,  127  Mass.  816 ; 
Rice  V,  Coolidge,  121  Mass.  898,  895  ; 
Marsh  v,  EUsworth,  50  N.  Y.  809  ;  Lan- 
ning  V.  Christy,  80  Ohio  St  115;  Johnson 
V.  Brown,  18  W.  Ya.  71 ;  Hutchinson  o. 


Lewis,  75  Ind.  55.  See  Yinas  v.  Mer- 
chants* Mut.  Ins.  Co.,  38  La.  Ann. 
1265.  —  B.] 

(6)  The  rule  as  to  the  second  class  of 
cases  is,  that  a  communication  fairly  made 
by  a  person  in  the  discharge  of  some  pub- 
lic or  private  duty,  whether  legal  or  moral, 
or  in  the  conduct  of  his  own  affairs  where 
his  interest  ib  concerned,  is  privileged,  un- 
less express  malice  be  shown,  {y)    Too- 


78  Biich.  445 ;  Baldwin  v.  Walser,  41  Mo. 
App.  248 ;  chaiges  of  professional  miscon- 
duct by  a  solicitor  to  an  Incorporated  Law 
Society :  liUey  v.  Rooney,  61  L.  J.  Q.  B. 
727  ;  see  Cowley  v.  Pulsifer,  187  Mass. 


Meux,  69  CaL  625 ;  Maulsby  v.  Beif8nider» 
69  Md.  148 ;  Dada  v.  Piper,  41  Hun, 
254  ;  Randall  v.  HamUton  (La.),  22  L.  R. 
A.  649 ;  communications  by  a  mercantile 
agency  upon  special  request  as  to  anoth- 


892  ;  stating  a  seryant's  true  character  to    er's  business  standing :  Kingsbury  v.  Brad- 
the  new  master  and  to  him  only  :  Stuart    street  Co.,  116  N.  Y.  211 ;   Trussell  v. 


V.  BeU,  [1891]  2  Q.  B.  341 ;  Fresh  v. 
Cutter,  78  Md.  87 ;  communications  of 
suspected  crime  to  judges  or  the  police : 
Billings  V,  Fairbanks,  189  Mass.  66 ;  state- 
ments of  counsel  in  pleadings  or  in  court, 
or  when  acting  for  his  client,  if  within 
the  line  of  his  duty  :  Munster  v.  Lamb, 


Scarlett,  18  Fed.  Bep.  214  ;  Erber  v.  Dun, 
4  McCrary,  160  ;  PoUasky  v,  Minchener, 
81  Mich.  280 ;  Johnson  v.  Bradstreet  Co., 
77  Oa.  172 ;  King  v.  Patterson,  49  TS.  J. 
L.  417  ;  Lowry  v.  Yedder,  40  Minn.  475. 

The  presence  of  newspaper  reporters  does 
not  necessarily  curtail  privilege  of  speech 


11  Q.  B.  D.  588  ;  Boziuso.  Goblet,  [1894]  before  public  bodies.  Pittard  v.  Oliver, 
1  Q.  B.  842  ;  Baker  v,  Carrick,  id.  888  ;  [1891]  1  Q.  B.  474.  And  truthful  reports 
Browne  v.  Dunn,  6  Reports,  67 ;  Hollis  v.    by  newspapers  of  facts  affecting  public 


(y)  Communications  may  also  be  priv- 
ileged because  of  public  interest  and  neces- 
sity. Hennessy  v,  Wright,  21  Q.  B.  D. 
509 ;'  Marks  v.  Beyfos,  25  id.  494  ;  The 
Bellerophon,  44  L.  J.  Adm.  6  ;  Humphrey 
V.  Archibald,  28  Can.  L.  J.  57 ;  see  1 
Seton  on  Judgments  (6th  ed.),  88.  This 
rule  applies  also  in  a  suit  against  the 
agent  of  a  colonial  government,  which  is 
not  a  party  to  the  suit,  when  production 
is  sought  of  documents  which  are  its  prop- 
erty. Wright  V.  Mills,  62  L.  T.  558  ;  68 
id.  186.  So,  a  defendant  cannot  be  re- 
quired, without  the  consent  of  the  govern- 
ment, to  answer,  upon  a  bill  in  equity 
or  by  interrogatories  at  law,  respecting 
communications  made  by  him  to  the  gov- 

[36] 


emment,  as  to  finuds  by  the  plaintiff  upon 
the  revenue.  Worthington  v.  Scribner, 
109  Mass.  487.  Communications  as  to 
unissued  patents  between  the  patent  office 
and  applicants  are  not  privileged.  Edison 
Electric  Light  Co.  v.  United  States  Elec- 
tric Lifting  Co.,  44  Fed.  Rep.  294. 
Bona  Jlde  communications  to  one  in  au- 
thority, made  to  procure  the  removal  from, 
or  to  prevent  the  appointment  to,  a  pub- 
lic office  of  one  alleged  to  be  unfit,  are 
privileged.  Dickeson  v.  Hilliard,  L.  R.  9 
Ex.  79  ;  Wieman  v.  Mabes,  45  Mich.  484. 
A  report  of  a  meeting  of  poor-law  guar- 
dians was  held  not  privileged,  in  Puroell 
V.  Sowler,  2  C.  P.  D.  215.  The  answers 
of  a  society  formed  to  ascertain  whether 
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the  truth  may  be  given  in  evidence  to  the  jury ;  and  if  it  shall 
appear  to  the  jury  that  the  matter  charged  as  libellous  is  true, 


good  p.  Spyring,  4  Tyrwh.  582  ;  1  C,  M. 
&  B.  181 ;  Harrifloa  v.  Bush,  6  EL  &  BL 
344  ;  Whiteley  v.  Adams,  15  C.  B.  M.  8. 
892  ;  Force  v,  Warren,  ib.  806 ;  Amann  v, 
Damm,  8  C.  B.  N.  8.  597 ;  Brow  v.  Hath- 
away, IS  Allen,  289 ;  [Marks  v.  Baker, 
28  Miuo.  162 ;  Maurice  v.  Worden,  54 
Md.  233.]  So  it  has  been  held  with  re- 
gard to  an  oral  statement  on  personal 
application,  made  by  a  mercantile  agency 
which  obtained  and  famished  information 
to  subscribers  as  to  the  standing  of  busi- 


ness men,  Ormsby  o.  Douglass,  87  N.  T. 
477 ;  but  it  would  be  otherwise  as  to  re- 
ports printed  in  cipher,  and  circulated 
among  subscribers,  Sunderlin  v.  Brad- 
street,  46  K.  Y.  188.  Reports  of  directors 
of  companies  to  stockholders  on  the  con- 
duct of  agents  were  held  privileged  in 
Phil.,  Wi.\,&  Bait.  R.  B.  v.  Quigley,  21 
How.  202 ',  Lawless  v.  Anglo-Egyptian 
Cotton  Co.,  L.  R.  4  Q.  B.  262.  Fair  re- 
ports of  judicial  proceedings  are  clearly 
privileged.    Ryalls  v.  Leader,  L.  R.  1  Ex. 


interests  and  appealing  at  a  public  inves- 
tigation, are  privileged.  Meteye  v.  Times- 
Democrat  Pub.  Co.  (La.),  17  So.  Rep. 
81^  ;  see  ir^fra.  A  letter  to  the  Privy 
Council  injurious  to  a  public  officer  re- 
movable by  it  was  held  libellous,  upon 
proof  of  express  malice,  in  Proctor  v,  Web- 
ster, 16  Q.  B.  D.  112.  The  privilege  of 
judicial  proceedings  does  not  extend  to 
purely  administrative  duties,  such  as  the 
action  of  a  county  council  in  granting  or 


withholding  licenses  for  theatres  or  music 
halls.  Royal  Aquarium  v,  Parkinson, 
[1892]  1  Q.  6.  431.  A  statement  to  a 
person  erroneously  believed  to  have  an  in- 
terest or  duty  in  the  matter  is  not  privi- 
leged. Hebditch  v.  Macllwaine,  [1894]  2 
Q.  B.  54  ;  [1894]  W.  N.  66.  A  disclosure 
of  the  libel  by  a  husband  to  his  wife  is 
not  evidence  of  publication.  Wennhak  v. 
Moigan,  20  Q.  B.  D.  635.  A  bona  fide  ac- 
count in  a  newspaper  of  an  arrest,  accom- 


peraons  were  fit  oljects  for  charity  were  News  Ass'n,  [1894]  1  Q.  B.  133  ;  see  Post 
held  privileged,  in  Waller  v.  Loch,  7  Q.  Pub.  Co.  o.  Maloney,  50  Ohio  St  71 ; 
B.  D.  619.    If  the  publication  is  prompted    Meteye  v.  Times  D.  P.  Co.,  47  La.  Ann. 


by  other  motives  than  those  which  are 
based  on  the  fiscts  which  give  the  privi- 
lege, there  is  no  protection.  Clark  v. 
Molynenx,  3  Q.  B.  D.  237.  For  a  gen- 
eral statement,  see  Dickeson  v.  Billiard, 


824.  So  of  accurate  reports  of  judicial 
proceedings.  Maodougall  v.  Knight,  26 
Q.  K  D.  1 ;  14  A.  C.  194 ;  Eimber  v. 
Press  Ass'n,  [1893]  1  Q.  B.  65  ;  Cowley 
«.  Pulsifer,  137  Mass.  892 ;  Hart  v.  Sun 


9  L.  R.  Ex.  79 ;  Atkinson  v.  Detroit  Free  Printing  Co.,  29  K.  T.  S.  434  ;  Boogher 
Press,  46  Mich.  841,  375,  etseq.  A  service  v.  Knapp,  97  Mo.  122.  See  9  L.  R.  A.  621, 
to  the  public,  such  as  a  warning  against  a  n.  A  circular  commenting  upon  the 
scheme  to  swindle,  may  prevent  a  news-  merits  of  a  pending  suit  is  not  less  a  con- 
paper  publication  from  being  libellous,  tempt  of  court  because  it  is  libellous. 
WiUiams  v.  Chicago  Herald  Co.,  46  111.  Coats  v.  Chadwick,  [1894]  1  Ch.  347. 
App.  655 ;  Hartman  v.  Morning  J.  Ass'n,  Words  importing  dishonesty  or  malversa- 
19  N.  T.  S.  898.  So  fair  comments  upon  tion  in  a  public  office  of  trust  are  action- 
the  sanitary  condition  of  cottages  let  by  able  per  «,  although  the  office  is  not  one 
a  colliery  company  to  its  workmen  are  of  profit,  and  special  damage  is  not  proved, 
matter  of  public  interest  and  not  libellous.  Booth  v.  Arnold,  [1895]  1  Q.  B.  571* 
South  Hetton  Coal  Co.  v.  North  Eastern 
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and  was  published  with  good  motives  and  for  justifiable  ends, 
the  party  shall  be  acquitted. "    These  provisions  in  favor  of  giv* 

296 ;  [the  prinlege  extends  to  trials  "be-  to  the  jury  of  express  mslioe.    Kelly  v. 

fore  justices  of  the  peace,  McBee  v.  Fnl-  Tinling,  mpra;  Fryer  v.  Einneisley,  15  C. 

ton,  47  Md.  408 ;]  and  it  is  now  settled  B.  n.  s.  422 ;  Spill  v.  Maole,  L.  B.  4  Ex. 

that  faithful  reports  in  the  newspapers  of  232.    And  if  a  newspaper  goes  beyond  the 

parliamentary  debates  are  so,  Wason  v.  criticism  of  public  conduct,  and  falsely 

Walter,  L.  B.  4  Q.  B.  78.    So  are  fair  imputes  dishonest  motives,  it  is  no  defence 

and  reasonable  comments  on  matters  of  that  the  imputations  were  belieyed  to  be 

public  concern,  ibid.  ;  EeUy  v.  Tinling,  true.    Campbell  v,  Spottiswoode,  8  Best 

L.  B.   1  Q.  B.  699 ;  [Sweeny  v.  Baker,  &  Sm.  769  ;   [Sweeny  v.  Baker,  supra.] 

18  W.  Ya.  158 ;]  or  like  criticisms  on  lit-  See  Walker  v.  Brogden,  19  C.  B.  n.  s.  65. 
erary  productions,  or  on   a  tradesman's  The  rule  stated  above,  note  (cf),  that 
adyertisement  or  handbill,  Paris  v.  Levy,  whether    the  &cts   found  constituted  a 

19  C.  B.  N.  8.  842.    See  Jenner  v.  A* Beck-  probable  cause  is  a  question  for  the  court, 
ett,  L.  B.  7  Q.  B.  11.  is  confirmed  with  expressions  of  regret  in 

But  it  is  to  be  observed  that  in  all  Lister  v.  Ferryman,  L.  R.  4  H.  L.  521. 

this  second  dass  of  cases  the  language  See  Shaul  v.  Browo,  28  Iowa,  87.     [The 

may  be  so  much  in  excess  of  the  occasion  rule  is  affirmed  in  Stewart  v.  Sonnebom,  98 

as  to  lose  its  privilege,  or  to  be  evidence  U.  S.  187 ;  Johns  v.  Marsh,  52  Md.  328.] 


panied  by  the  statement  that  the  arrested  cox  (N.  T.),  42  N.  E.  Bep.  270.  A  wit- 
person  has  been  guilty  of  infamous  crimes,  ness's  statements  in  court,  if  he  believes 
is  not  privileged.  Bepublican  Pub.  Co.  his  testimony  to  be  true,  are  privileged. 
V.  Conroy  (CoL  App.),  38  Pac.  Rep.  428 ;  Wright  v.  Lothrop^  149  Mass.  885,  389  ; 
see  Randall  v.  Evening  News  Association  Baldwin  v.  Hutchison  (Ind.),  85  N.  £. 
(Mich.),  60  N.  W.  Rep.  301 ;  Rutherford  Bep.  711 ;  Shadden  v.  McElwee,  86  Tenn. 
V.  Morning  Journal  Association,  47  Fed.  146 ;  Yemer  9.  Yemer,  64  Miss.  821 ; 
Bep.  487 ;  Mallory  v,  Pioneer-Press  Co.,  Cooper  v.  Phipps  (Oregon),  22  L.  R.  A. 
84  Minn.  521.  A  privileged  communica-  836,  n.  ;  Crecelius  v.  Bierman,  59  Mo. 
tion,  accompanied  by  malice  in  fact,  is  App.  513. 

actionable.    Jenoure  v.   Delmege,  [1891]  In  a  criminal  case  for  libel  charging 

A.  C.  78  ;  Strode  v.  Clement,  90  Ya.  558  ;  fornication,  the  presumption  of  chastity 

HiU  V.  Durham  House  D.  Co.,  29  K.  Y.S.  must  not  conflict  with  that  of  the  de- 

427.    So  are  false  chaxges  of  disgraceful  fendant's  innocence.    McArthur  p.  State 

conduct    against   candidates    for   offices,  (Ark.),  27  S.  W.  Bep.  628.    When  a  pub- 

their  actual  opinions  or  acts  being  the  lication  charges  an  indictable  offence,  the 

only  subjects  of  fair  comment.     Post  Pub.  presumption  of  innocence  raises  a  prima 

Co.  V,  Hallam,  59  Fed.  Rep.  530  ;  55  id.  faeie  inference  of  both  falsity  and  malice. 

456 ;  see  Rea  o.  Wood  (Cal.),  88  Pac  Rep.  Conroy  v.  Pittsburgh  Times,  139  Penn.  St. 

899  ;    Com'th   v.   Wardwell,  136    Mass.  884 ;  Houston  v.  WooUey,  37  Mo.  App. 

164;  State  v.   Balch,   31   Kansas,  465;  15 ;  Pokrok  Zapadu  Pub.  Co.  v.  Zishovsky, 

Express    Printing   Co.   o.   Copeland,   64  42  Neb.  64  ;  Loker  v.  Campbell,  163  Mass. 

Texas,  854  ;  Briggs  o.  Garrett^  111  Penn.  242  ;  Davis  o.  Marxhausen  (Mich.),   61 

St.  404 ;  Bays  v.  Hunt,  60  Iowa,  251 ;  N.  W.  Rep.  534  ;  Childers  v.  San  Jose 

Burke  v.  Maacarish,  81  Cal.  302 ;  Upton  M.  P.  Co.,  105  CaL  284. 
9.  Hume,  24  Oregon,  420;  Mattioe  v.  Wil- 
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ing  the  truth  in  evidence  are  to  be  found  only  in  those  constitu- 
tions which  have  been  promulgated  long  since  our  Revolution ; 
and  the  current  of  opinion  seems  to  have  been  setting  strongly, 
not  only  in  favor  of  erecting  barriers  against  any  previous 
restraints  upon  publications  (and  which  was  all  that  the  earlier 
sages  of  the  Revolution  had  in  view),  but  in  favor  of  the  policy 
that  would  diminish  or  destroy  altogether  every  obstacle  or 
responsibility  in  the  way  of  the  publication  of  the  truth.  The 
subject  is  not  without  its  difficulties,  and  it  has  been  found  em- 
barrassing to  preserve  equally,  and  in  just  harmony  and  propor- 
tion, the  protection  which  is  due  to  character,  and  the  protection 
which  ought  to  be  afforded  to  liberty  of  speech  and  of  the  press. 
These  rights  are  frequently  brought  into  dangerous  collision,  and 
the  tendency  of  measures  in  this  country  has  been  to  relax  too 
far  the  vigilance  with  which  the  common  law  surrounded  and 
guarded  character,  while  we  are  animated  with  a  generous  anx- 
iety to  maintain  freedom  of  discussion.  The  constitution  of 
New  York  makes  the  facts  in  every  possible  case  a  necessary 
subject  of  open  investigation;  and  however  improper  or  unfit 
those  facts  may  be  for  public  information,  and  however  painful 
or  injurious  to  the  individuals  concerned,  yet  it  would  seem  that 
they  may,  in  the  first  instance,  be  laid  bare  before  the  jury. 
The  facts  are  to  go  to  them,  at  all  events ;  for  the  jury  are  to 
determine,  as  it  shall  appear  to  them^  whether  the  motives  of 
the  libeller  were  good,  and  his  end  justifiable. 

The  act  of  Congress  of  the  14th  of  July,  1798,  made  it  an 
*  indictable  offence  to  libel  the  government,  or  Congress,  or  *  24 
the  President  of  the  United  States ;  and  made  it  lawful  for 
the  defendant,  upon  the  trial,  to  give  in  evidence  in  his  defence 
the  truth  of  the  matter  contained  in  the  publication  charged  as 
a  libel.  This  act  was,  by  the  terms  of  it,  declaratory^  and  was 
intended  to  convey  the  sense  of  Congress,  that  in  prosecutions  of 
that  kind  it  was  the  common  right  of  the  defendant  to  give  the 
truth  in  evidence.  So  the  case  of  The  People  v.  Crostvellj  in 
New  York,  was  followed  by  an  act  of  the  legislature,  on  the  6th 
of  April,  1805,  enacting  and  declaring^  that  in  every  prosecution 
for  a  libel  (and  which  included  public  and  private  prosecutions) 
it  should  be  lawful  for  the  defendant  to  give  in  evidence  in  his 
defence  the  truth  of  the  matter  charged ;  but  such  evidence  was 
not  to  be  a  justification,  unless,  on  the  trial,  it  should  be  made 
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satisfactory  to  appear  that  the  matter  charged  as  libellous  was 
published  with  good  motives  and  for  justifiable  ends,  and  this 
was  the  whole  extent  of  the  doctrine  which  had  been  claimed  in 
favor  of  the  press  in  the  case  of  People  v.  CroswelL 

There  appears  to  have  been  some  contrariety  of  opinion  in  the 
English  books  on  this  point,  whether  a  defendant  in  a  private 
action  upon  a  libel  could  be  permitted  to  justify  the  charge  by 
pleading  the  truth.  But  the  prevailing  and  the  better  opinion 
is,  that  the  truth  may,  in  all  cases,  be  pleaded  by  way  of  justifi- 
cation, in  a  private  action  for  damages,  arising  from  written 
or  printed  defamation,  as  well  as  in  an  action  for  slanderous 

words,  (a)  The  ground  of  the  private  action  is  the  injury 
*  25   which  the  party  has  sustained,  and  his  consequent  *  right  to 

damages  as  a  recompense  for  that  injury ;  but  if  the  charge, 
in  its  substance  and  measure,  be  true  in  point  of  fact,  the  law 
considers  the  plaintiff  as  coming  into  court  without  any  equitable 
title  to  relief.  And  yet  it  is  easy  to  be  perceived  that,  in  the 
case  of  libels  upon  private  character,  greater  strictness  as  to 
allowing  the  truth  in  evidence,  by  way  of  justification,  ought  to 
be  observed  than  in  the  case  of  public  prosecutions ;  for  the  public 
have  no  interest  in  the  detail  of  private  vices  and  defects,  when 
the  individual  charged  is  not  a  candidate  for  any  public  trust; 
and  publications  of  that  kind  are  apt  to  be  infected  with  malice, 
and  to  be  very  injurious  to  the  peace  and  happiness  of  families. 
If  the  libel  was  made  in  order  to  expose  to  the  public  eye  per- 

(a)  Holt,  C.  J.,  11  Mod.  99;  8  6L  Comm.  125  ;  Buller  N.  P.  8;  J' Anson  v. 
Stewart,  1  T.  B.  748  ;  1  Starkie  on  Slander  and  Libel,  Wendell's  ed.  1842, 210,  note. 
In  Massachosetts,  a  statute  passed  in  March,  1827,  not  only  allows  the  truth  to  be 
pleaded  by  way  of  justification  in  all  actions  for  libels,  as  well  as  for  oral  slander, 
but  eyery  inference  to  be  drawn  from  such  a  plea  in  admission  of  the  fact  of  phblication, 
or  of  malice,  if  the  plea  be  not  proved,  is  destroyed.  The  statute  affords  fieusility  and 
encouragement  to  the  plea.  This  statute  is  said  to  have  been  passed  in  consequence 
of  a  decision  of  the  Supreme  Court  of  Massachusetts,  in  the  case  of  Jackson  v.  Stetson 
and  Wife,  15  Mass.  48,  that  a  plea  of  jtuUficoHon,  accompanying  the  genenU  iatuej 
was  proof  of  the  speaking  of  the  words,  and  that  if  the  defendant  failed  to  establish 
it  by  proof,  the  plea  was  eyidence  of  malice.  The  statute  has  been  said  to  be  only 
decUratoiy  of  the  common-law  rule,  and  it  is  undoubtedly  just  and  true,  that  a  failure 
to  prove  the  plea  of  justification  will  not  deprive  the  defendant  of  the  right  of  adduo- 
ing  such  evidence  in  mitigation  of  damages  under  the  general  issue  as  would  have 
been  admissible  if  a  plea  of  justification  had  not  accompanied  it.  Starkie  on  Slander 
and  libely  i.  Amer.  ed.  1848;  Int.  by  Wendell,  49-55.  Putting  a  plea  in  justifica- 
tion of  a  charge,  and  failing,  is  evidence  of  malice  and  aggravation  of  damages. 
Warwick  v.  Foulkes,  12  M.  &  W.  507  ;  MatKm  o.  Buck,  5  Cowen,  499. 
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8onal  defects,  or  misfortunes,  or  vices,  the  proof  of  the  truth  of 
the  charge  would  rather  aggravate  than  lessen  the  baseness  and 
evil  tendency  of  the  publication ;  and  there  is  much  justice  and 
sound  policy  in  the  opinion,  that,  in  private  as  well  as  public 
prosecutions  for  libels,  the  inquiry  should  be  pointed  to  the  inno- 
cence or  malice  of  the  publisher's  intentions.  The  truth  ought 
to  be  admissible  in  evidence  to  explain  that  intent,  and  not  in 
every  instance  to  justify  it.  (a)  The  guilt  and  the  essential 
ground  of  action  for  defamation  consists  in  the  malicious  inten- 
tion ;  and  when  the  mind  is  not  in  fault,  no  prosecution 
can  be  sustained,  (b)  On  the  other  *  hand,  the  truth  may  be  *  26 
printed  and  published  maliciously,  and  with  an  evil  intent, 
and  for  no  good  purpose,  and  when  it  would  be  productive  only 
of  private  misery,  and  public  scandal  and  disgrace,  (a) 

(a)  Yinniiu  in  Inst.  4.  4.  1 ;  Edio.  Review,  zzyii.  102,  142 ;  xxxyii.  207. 

(6)  We  haye  a  remarkable  iUuBtration  of  this  principle  in  a  decision  cited  by  Lord 
Coke,  when  at  the  bar,  and  aigaing  the  canee  of  Brook  v.  Montagae  (Cro.  Jac.  91). 
A  preacher,  in  his  sermon,  recited  a  story  out  of  Pox's  Martyrology,  of  one  Green- 
wood, as  being  a  yeiy  wicked  man  and  a  persecutor,  who  died  under  signal  Tiaitations 
of  God's  displeasure.  The  preacher  intended  to  show,  by  that  example,  the  judg- 
ment of  Providence  upon  great  sinners  ;  but  he  was  totally  mistaken  as  to  the  fact, 
for  Greenwood  was  not  dead  nor  diseased,  but  present  at  the  preaching  of  the  sennon. 
He  brought  his  action  for  the  defamation  ;  and  the  court  instructed  the  jury,  that  the 
defendant  having  read  and  delivered  the  words  as  a  matter  of  histoTy,  and  without  any 
evil  intention,  was  not  liable  in  damages. 

(a)  Though  the  plaintiff,  in  an  action  for  a  libel,  makes  the  usual  but  unnecessaiy 
avennent  in  the  declaration,  of  his  general  good  credit  and  character,  the  defendant 
cannot  go  into  proof  of  his  general  bad  character,  by  way  of  mitigation  of  damages, 
or  in  support  of  averments  in  his  plea  to  that  effect.  Nor  can  the  plaintiff,  in  order 
to  rebut  the  defence,  go  into  evidence  of  his  general  good  character,  when  the  same 
is  not  impeached.  Cornwall  v.  Richardson,  Ryan  &  Moody,  805  ;•  Stow  v.  Converse, 
8  Conn.  826  ;  Matthews  v.  Huntley,  9  N.  H.  146.  A  plaintiff  cannot  be  expected, 
and  ought  not  to  be  required,  to  go  into  proof  of  so  general  a  nature,  and  his  good 
character  is  always  presumed  in  law,  unless  by  evidence  of  particular  facts,  fairly 
and  specifically  put  in  issue,  that  presumption  be  n^^tived.  Baron  Wood  vindicated 
this  rule  with  great  eneigy  and  effect,  in  Jones  v.  Stevens,  11  Price,  235  ;  and  the 
case  of  The  Earl  of  Leicester  v.  Walter,  2  Campb.  N.  P.  251,  was  overruled  by  the 
Court  of  Exchequer. 

In  England,  the  defendant  in  an  action  of  slander  may  give  in  evidence,  under  the 
general  issue,  any  defence  except  that  which  amounts  to  a  justification  of  the  charge, 
as,  for  instance,  the  truth  of  it,  and  the  statute  of  limitations.  Introduction,  26,  27, 
to  1  Starkie's  on  Slander  and  libels  and  the  notes  to  i.  402  to  406,  by  Mr.  Wendell, 
the  learned  editor  of  the  American  edition.  The  defence  of  privileged  communications 
may  be  given  in  evidence,  and  need  not  be  specially  pleaded  when  it  goes  to  show  no 
malice,  and  the  question  of  malice  is  a  question  of  fact  for  a  jury.  Lillie  v.  Price, 
6  Ad.  k  El.  645.    The  fiusts  ought  not  to  be  specially  pleaded  in  bar  as  a  justification, 
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3.  Of  Personal  Liberty  and  Beourity.  —  (1).  Writ  of  Habeas 
Carpus. — The  right  of  personal  liberty  is  another  absolute  right 
of  individuals,  which  has  long  been  a  favorite  object  of  the  Eng- 
lish law.  It  is  not  only  a  constitutional  principle,  as  we  have 
already  seen,  that  no  person  shall  be  deprived  of  his  liberty  with- 
out due  process  of  law,  but  effectual  provision  is  made  against 
the  continuance  of  all  unlawful  restraint  or  imprisonment,  by 
the  security  of  the  privilege  of  the  writ  of  habeas  corpus. 

Every  restraint  upon  a  man's  liberty  is,  in  the  eye  of  the  law, 
an  imprisonment,  wherever  may  be  the  place  or  whatever  may  be 
the  manner  in  which  the  restraint  is  effected.  (6)  Whenever  any 
person  is  detained  with  or  without  due  process  of  law,  unless  for 
treason  or  felony,  plainly  and  specially  expressed  in  the  warrant 
of  commitment,  or  unless  such  person  be  a  convict,  or  legally 
charged  in  execution,  he  is  entitled  to  his  writ  of  habeas  cor- 
piM.  (x)    It  is  a  writ  of  right,  which  every  person  is  entitled  to, 


when  they  do  not  amonnt  to  it  on  the  &oe  of  the  plea  ;  for  whether  the  libel  was  with 
or  without  malice  cannot  appear  in  the  pleadings,  and  is  matter  for  a  jury.  Tnrrill  v. 
Dolloway,  17  Wend.  426;  8.  o.  26  id.  3S8.  See  1  Starkie,  Int  27-35,  38-49.  The 
cases  of  Cooper  v.  Barber,  24  Wend.  105,  and  Cooper  v.  Weed  and  others,  cited  by 
Mr.  Wendell,  in  hia  interesting  Introduction  to  his  edition  of  Starkie,  I  apprehend 
were  not  correctly  decided,  so  far  as  evidence  of  the  matters  contained  in  the  notice 
annexed  to  the  pleas  was  not  permitted  to  go  to  the  jury,  to  explain,  mitigate,  and 
repel  the  inference  of  malice.  The  observations  of  Mr.  WendeU  on  those  cases  appear 
to  be  well  founded,  and,  unless  the  jury  are  permitted  to  take  cognizance  of  the  ques- 
tion of  malice,  and  of  aU  the  circumstances  attending  the  publication,  grievous  injus- 
tice may  be  inflicted  upon  a  defendant. 

In  1843,  the  statute  of  6  &  7  Vict.  c.  96,  was  passed  for  the  amendment  of  the  law 
of  defamation  and  Hbel.  It  provided  that,  in  actions  for  defamation,  the  truth  of  the 
matters  charged  should  not  be  a  defence,  unless  it  were  proved ;  also,  that  the  publi- 
cation was  for  the  public  benefit,  and  that  the  defendant  might  give  his  apology  in 
evidence  in  mitigation  of  damages. 

(b)  2  Inst.  589.  Words  may  constitute  an  imprisonment,  if  they  impose  a  restraint 
upon  the  person,  and  he  be  accordingly  restrained  and  submits.  Homer  v.  Battyn, 
fiuller  N.  P.  62 ;  Pike  v.  Hanson,  9  N.  H.  491. 


(x)  See  ante,  vol.  L,  36,  300,  notes. 
A  person  arrested  and  detained,  without  a 
judicisl  hearing,  by  a  peace-officer  in  con- 
sequence of  a  telegraphic  notice  of  warrant 
issued  in  another  State,  is  properly  dis- 
charged on  habeas  eorptu.  Simmons  v, 
/an  Dyke  (Ind.),  26  L.  R.  A.  33,  and 
Qote.  A  person  unlawfully  abducted  from 
one  State  to  another,  where  he  is  crimi- 
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nally  tried,  cannot  be  restored  to  the  first 
State  upon  Jutbeae  corpus  in  a  Federal 
Court.  Mahon  v.  Justice,  127  U.  S.  700. 
If,  pending  extradition,  the  fugitive  es* 
capes  and  commits  a  crime  in  the  extra- 
diting State,  he  may  first  be  there  tried 
therefor.  Ex  parte  Hobbs,  82  Tex.  Cr. 
Rep.  312.  The  right  of  the  accused 
not  to  be  molested  by  other  proceedings 
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ex  merito  ju$tic%€B  ;  (cy  but  the  benefit  of  it  was,  in  a  great  degree, 
eluded  in  England,  prior  to  the  statute  of  Charles  IL,  as  the 
judges  only  awarded  it  in  term  time,  and  they  assumed  a  discre- 
tionary power  of  awarding  or  refusing  \t{d)  The  explicit 
and  peremptory  *  provisions  of  the  statute  of  81  Charles  II.  *  27 
c.  2,  restored  the  writ  of  habeas  corpus  to  all  the  efficacy  to 
which  it  was  entitled  at  common  law,  and  which  was  requisite 
for  the  due  protection  of  the  liberty  of  the  subject.  That  statute 
has  been  re-enacted  or  adopted,  if  not  in  terms,  yet  in  substance 
and  effect,  in  all  the  United  States. (a)    The  privilege  of  this 

(e)  4  Inst  290. 

(cQ  S  Bulst.  27.  The  writ  of  haJlteaa  oorpU9  had  been  in  England,  from  the  time  of 
Magna  Charta,  a  matter  of  right,  bat  generally  and  fatally  disr^rded  in  cases  relating 
to  the  goveniment  The  illegal  and  arbitrary  imprisonments  by  the  privy  council  and 
crown  officers  under  Elizabeth  gaye  rise  to  an  impressive  address  from  the  common-law 
judges,  in  1591,  to  Chancellor  Hatton  and  Lord  Burleigh,  complaining  of  them  in  just 
and  manly  tenns.  Anderson's  Bep.  L  297.  Mr.  Hallam,  in  his  Constitutional  Histoty 
of  England,  L  817-820,  gives  from  an  original  manuscript  in  the  British  Museum  a 
more  full  and  correct  copy  of  this  remarkable  document,  so  honorable  to  the  judges  of 
the  common-law  courts.  But  afterwards,  in  1627,  when  certain  knights  were  im- 
prisoned by  the  special  command  of  the  king,  for  not  yielding  to  the  forced  loan,  the 
Court  of  K.  B.  reused  to  bail  or  discharge  them  upon  habea9  corpus,  though  no  cause, 
other  than  the  king^s  command,  was  returned. 

(o)  See,  for  instance,  the  Haheas  Corpus  Act  in  Massachusetts  of  16th  March,  1786, 
and  Massachusetts  Bevised  Statutes,  1886,  part  8,  tit.  4,  c.  Ill  ;  the  Habeas  Corpus 
Act  of  South  Carolina  of  1712,  and  referred  to  in  2  Bay,  568,  and  2  Const  Rep.  698 ; 
the  Habeas  Corpus  Act  of  North  Carolina,  K  S.  1887,  L  814  ;  the  Habeas  Corpus  Act 
of  Pennsylvania  of  18th  Feb.  1785,  and  referred  to  in  1  Binney,  874  ;  the  Habeas  Cor- 
pus  Act  of  Kew  York  of  1787  and  1801 ;  the  Habeas  Corpus  Act  of  New  Jersey  of  1795 ; 
the  Habeas  Corpus  Act  of  Ohio,  Statute  Law  of  Ohio,  1881,  and  of  Connecticut,  Revised 
Statutes  of  Connecticut,  1821,  and  Statutes  of  Connecticut,  1888,  p.  886  ;  Ordinance  of 
Congress  of  July  18,  1787,  for  the  government  of  the  territory  of  the  United  States 
northwest  of  the  river  Ohio  ;  Territorial  Act  of  Michigan,  of  April  12, 1827;  the  Habeas 
Corpus  Act  of  Indiana,  1888  ;  the  Habeas  Corpus  Act  of  Arkansas  R.Statutes,  p.  484. 

1  But  the  court  may  consider  whether,  face  of  the  petition  that  the  petitioner 
upon  the  &ets  presented  in  the  petition  .  would  not  be  entitled  to  a  discharge,  the 
for  the  writ,  the  prisoner,  if  brought  be-  writ  will  not  be  issued.  Sim's  Case,  7 
fore  it,  could  be  discharged.  Ex  parte  Cush.  285 ;  Passmore  Williamson's  Case, 
Milligan,  4  Wallace,  2  ;  Ex  parU  Keeler,  26  Penn.  St  9 ;  In  re  Griner,  16  Wis. 
Hemp.  806.    And  when  it  appears  on  the     423. 

until  a  reasonable  time  has  elapsed  after  204.     The  finding  of  the  indictment  in 

the    extradition    proceedings   are   tenni-  the  extraditing  State  is  priTna  facie  evi- 

nated,  includes  exemption   from   subse-  dence  that  the  act  alleged  was  a  crime  in 

quent  arrest  in  both  civil  and  criminal  that  State.    In  re  Van  Sciever,  42  Neb. 

proceedings.    In  re  Reinitz,  89  Fed.  Bep.  772. 

[48] 


*  28  OF  THE  BIGHTS  OF  PERSONS.  [PABT  IT. 

writ  is  also  made  an  express  constitutional  right  at  all  times^ 
^  except  in  cases  of  invasion  or  rebellion,  by  the  Constitution  of 
the  United  States,  and  by  the  constitutions  of  most  of  the  states 
in  the  Union.  The  citizens  are  declared,  in  some  of  these  con- 
stitutions, to  be  entitled  to  enjoy  the  privilege  of  this  writ  in  the 
most  '^free,  easy,  cheap,  expeditious,  and  ample  manner;''  and 
the  right  is  equally  perfect  in  those  states  where  such  a  declara- 
tion is  wanting.  The  right  of  deliverance  from  all  unlawful 
imprisonment,  to  the  full  extent  of  the  remedy  provided  by  the 
Sabeas  Corpus  Acty  is  a  common-law  right ;  and  it  Is  undoubtedly 
true,  as  has  been  already  observed,  (i)  that  the  common  law  of 
England,  so  far  as  it  was  applicable  to  our  circumstances,  was 
brought  over  by  our  ancestors,  upon  their  emigration  to  this 
country.  The  Revolution  did  not  involve  in  it  any  abolition  of 
the  common  law.  It  was  rather  calculated  to  strengthen  and 
invigorate  all  the  just  principles  of  that  law,  suitable  to  our 

state  of  society  and  jurisprudence.  It  has  been  adopted 
*  28   or  declared  in  force  by  *  the  constitutions  of  some  of  the 

states,  (a)  and  by  statute  in  others ;  (()  and  where  it  has  not 
been  so  explicitly  adopted,  it  is  nevertheless  to  be  considered 
as  the  law  of  the  land,  subject  to  the  modifications  which  have 
been  suggested,  and  to  express  legislative  repeal,  (c)  We  shall, 
accordingly,  in  the  course  of  these  lectures,  take  it  for  granted 
that  the  common  law  of  England,  applicable  to  our  situation  and 
governments,  is  the  law  of  this  country,  in  all  cases  in  which  it 
has  not  been  altered  or  rejected  by  statute,  or  varied  by  local 
usages,  under  the  sanction  of  judicial  decisions. 

The  substance  of  the  provisions  on  the  subject  of  the  writ  of 
habeas  corpus  may  be  found  in  the  statute  of  31  Charles  II.  c.  2, 
which  is  the  basis  of  all  the  American  statutes  on  the  subject. 
The  statute  of  New  York,  of  1787,  was  a  literal  transcript  of  the 
English  statute ;  and  the  Habeas  Corpus  Act,  in  the  subsequent 
revisions  of  the  New  York  statute  code,  in  1801  and  1818,  was 
essentially  the  same.  But  the  New  York  statute  of  1818  {d) 
enlarged  the  extent  of  the  application  of  the  writ ;  and  this  has 
been  the  case  also  in  Pennsylvania.  («)    It  gave  to  the  ofificer, 

(b)  See  L  842.  (a)  Constitutioiis  of  New  Totk  and  New  Jersey. 

(h)  Pennsylvania  and  Virginia.    See  also  mprti^  L  472. 
(e)  2  N.  H.  44 ;  Marshall*  C J.,  in  lavingston  v,  Jefferson,  4  Hall,  L.  J.  78. 
{d)  Sess.  41,  c.  277.  (c)  1  Binney,  876. 
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before  whom  the  writ  was  returned,  authority  to  revise  the  cause 
of  commitment,  and  to  examine  into  the  truth  of  the  facts  alleged 
in  the  return.  The  English  statute  of  56  Geo.  III.  c.  100,  conferred 
the  like  power.  By  the  New  York  Revised  Statutes,  which  went 
into  operation  on  1st  January,  1830,  all  the  statute  provisions 
on  the  subject  of  the  writ  of  habeas  corptu  were  redigested,  and 
some  material  amendments  and  more  specific  directions  added. 
Instead  of  referring  to  the  English  statute  of  Charles  II.,  we 
will  take  notice  of  the  substance  of  the  revised  statute 
*  of  New  York,  and  which,  no  doubt,  contains  equally  the  *  29 
substance  of  the  statute  provisions  on  the  subject  in  every 
state  of  the  Union  (for  they  are  all  taken  from  the  same  source), 
with  the  remedy  and  the  sanctions  somewhat  extended. 

All  persons  restrained  of  their  liberty,  under  any  pretence 
whatsoever,  are  entitled  to  prosecute  the  writ,  unless  they  be 
persons  detained :  (1.)  By  process  from  any  court  or  judge  of  the 
United  States  having  exclusive  jurisdiction  in  the  case.^  (2.) 
Or  by  final  judgment  or  decree,  or  execution  thereon,  of  any 
competent  tribimal  of  civil  or  criminal  jurisdiction,  other  than 
in  the  case  of  a  commitment  for  any  alleged  contempt,  (a)  The 
application  for  the  writ  must  be  to  the  Supreme  Court,  or  chan- 
cellor, or  a  judge  of  the  court,  or  other  officer  having  the  powers 
of  a  judge  at  chambers ;  and  it  must  be  by  petition  in  writing, 
signed  by  or  on  behalf  of  the  party;  and  it  must  state  the 
grounds  of  the  application,  and  the  fact  must  be  sworn  to.  (5) 
The  English  statute  did  not  require  the  petition  to  be  verified 
by  the  oath  of  the  applicant  The  penalty  of  $1,000  is  given  in 
favor  of  the  party  aggrieved,  against  every  officer  and  every  mem- 
ber  of  the  court  assenting  to  the  refusal,  if  any  court  or  officer 
authorized  to  grant  the  writ  shall  refuse  it  when  legally  applied 
foT.(c)    The  penalty  for  refusal  to  grant  the  writ  was,  by  the 

(a)  New  York  Reriaed  Statutes,  iL  668,  sees.  21,  22. 

lb)  lb.  sees.  2a,  25. 

(c)  lb.  eec  81.  The  ffdbeeu  Corpus  Act  in  IHinoiB  confines  the  liftbility  of  the 
judge  to  a  penalty  for  refusing  to  issue  a  writ  of  habeas  eorpus,  when  legally  applied  for, 
to  a  "corrupt  refusaL"  Revised  Laws  of  Dlinois,  ed.  1883,  p.  827.  The  statute  law 
of  Connecticut  is  silent  as  to  any  penalty  upon  any  court  or  judge  who  does  not  grant 
the  writ  It  only  declares  it  to  be  ^  duty  of  the  court  or  chief  justice,  on  due  appli- 
cation and  affidavits,  to  allow  the  writ.  Statutes  of  Connecticnt,  1888,  p.  886.  The 
ffabeas  Corpus  Act  of  Yirginia  and  of  North  Carolina  is  a  transcript  of  the  English 

1  Bat  see  L  401,  n.  1. 
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English  statute,  confined  to  the  default  of  the  chancellor  or  judge 
in  vaeation  time ;  whereas  the  penalty  and  suit  for  refusal  to 
grant  the  writ  applies,  under  the  New  York  statute,  to  the  judges 
of  the  Supreme  Court,  sitting  in  court,  in  term  tims.  This  is 
the  first  instance,  in  the  history  of  the  English  law,  that  the 
judges  of  the  highest  common-law  tribunal,  sitting  and  acting^ 
not  in  a  ministerial  but  in  a  judicial  capacity,  are  made  respon- 
sible, in  actions  by  private  suitors,  for  the  exercise  of  their 
*  30   discretion,  according  to  *  their  judgment  in  term  time,  (a)  ^ 

statute,  and  confines  the  remedy  for  a  refusal  by  the  judge  of  the  writ  in  vaeaUan  Hme^ 
to  an  action  by  the  party  aggrieved.  R.  C.  of  Virginia,  828  ;  N.  0.  R.  S.  L  815.  So 
does  the  statute  of  New  Jersey  of  1847,  p.  290.  The  HabeoB  Cwfu»  Act  of  Misfiissippi 
makes  the  refusal  or  neglect  of  any  judge  or  judges  to  grant  the  writ  a  high  mis- 
demeanor and  an  impeachable  offence.  R.  C.  of  Mississippi,  1824,  p.  224.  The 
Revised  System,  reported  by  Mr.  Pray,  reduces  the  penal  part  of  this  provision  to  a 
penalty  of  $1,000  to  the  party  aggrieved,  but  it  makes  the  court  or  every  judge  thereof 
assenting  liable  to  it.  So  the  R.  L.  of  Missouri,  1835,  p.  807,  applies  the  penalty  to  any 
court  or  magistrate  refusing  the  writ.  [The  granting  of  a  writ  of  habecu  eorptu  is  not 
a  matter  of  course  in  Texas.  The  court,  to  which  application  is  made,  must  have 
''probable  cause  to  believe"  that  the  party  applying  for  the  writ  "is  detained  in 
custody  without  lawful  authority."    Jordan  v.  State,  14  Texas,  486.] 

(a)  See  Yates  v.  Lansing,  5  Johns.  282  ;  6  id.  887,  8.  c,  where  the  principle  of  the 
English  law  on  this  subject  is  considered  and  recognized ;  [Bradley  v.  Fisher,  18  WalL 
835 ;  Fray  v.  Blackburn,  8  Best  &  Sm.  576  ;  Kemp  v,  Neville,  10  C.  B.  N.  s.  523  ; 
Scott  V,  Stansfield,  L.  R.  8  Ex.  220.  SeOj^  however,  the  remarks  of  Gockbum,  C.  J., 
in  Thomas  v.  Churton,  2  Best  &  Sm.  475,  479  ;  and  Dawkins  v.  Lord  Paulet,  L.  R.  5 
Q.  B.  92  ;  Randall  v,  Brigham,  7  WalL  528,  580.]  The  Massachusetts  Babeaa  Oorfma 
Act,  in  their  Revised  Statutes  of  1886,  does  not  contain  degrading  penalties  hanging 
over  the  courts  and  judges.  It  does  not  presume  that  they  will,  in  such  particular 
cases,  more  than  in  any  other,  be  wanting  in  their  duty. 


^  If,  upon  the  return  of  the  writ,  it  ap- 
pears that  the  party  is  committed  by  a 
court  of  competent  jurisdiction  under  a 
regular  process,  the  r^;ularity  of  the  judg- 
ment on  which  he  is  committed  will  not 
be  inquired  into,  Wyeth  v.  Richardson, 
10  Gray,  240,  242  ;  subject  to  the  excep- 
tions, however,  that  state  courts  cannot 
interfere  with  persons  imprisoned  under 
authority  of  the  United  States,  ante,  L  401, 
n.  1 ;  nor  federal  courts  with  prisoners 
confined  by  state  process,  except  that  they 
may  testify  as  witnesses,  JBx  parte  Dorr,  8 
How.  108.  When  the  want  of  jurisdiction 
of  the  court  making  the  commitment  ap- 
pears on  the  face  of  the  proceedings,  the 
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prisoner  may  be  dischai^ged  on  haheaa  eor^ 
pua,  Herrick  v.  Smith,  1  Gray,  1,  50; 
Adams  v.  Vose,  ib.  51,  56  ;  People  «. 
Sheriff,  29  Barb.  622.  The  sufficiency  of 
the  form  of  the  commitment  may  also  be 
examined.  People  v.  Sheriff,  stqmi.  In 
Addison  on  Torts,  c.  14,  sec.  1,  it  is  laid 
down  that  the  validity  of  the  commitment 
by  a  judge  of  an  inferior  court  may  be 
tested  by  habeas  corptis,  citing  Tn  re  Boyce, 
2  £1.  &  Bl.  521.  See  People  v,  Tompkins, 
1  Parker  Grim.  R.  224,  and  cases  cited* 
People  V.  Martin,  ib.  187  ;  Eat  parte  Keeler, 
Hemp.  806  ;  State  r  Schlem,  4  Harr. 
(Del.)  578;  Ex  parte  Van  Aemam,  8 
Blatchf.  160.     The  supreme  court  of  Mas- 
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If  the  person  to  whom  the  writ  is  directed,  or  on  whom  it 
is  served,  shall  not  promptly  obey  the  writ,  by  making  a  full 
and  explicit  return,  and  shall  fail  to  produce  the  party  without 
a  sufficient  excuse,  he  is  liable  to  be  forthwith  attached  and 
committed,  by  the  person  granting  the  writ,  to  close  custody, 
until  he  shall  have  obeyed  the  writ.(i)  The  former  statute, 
instead  of  this  summary  remedy,  gave  a  penalty  to  the  party 
aggrieved,  recoverable  by  suit.  The  party  suing  out  the  writ  is 
to  be  remanded,  if  detained:  (1.)  By  process  from  any  court 
of  the  United  States  having  exclusive  jurisdiction.  (2.)  Or  by 
virtue  of  a  final  decree,  or  judgment,  or  process  thereon,  of  any 
competent  court  of  civil  or  criminal  jurisdiction.  (8.)  Or  for 
any  contempt  specially  and  plainly  charged,  by  some  court  or 
person  having  authority  to  commit  on  such  a  charge,  and  when 
the  time  for  which  the  party  may  be  legally  detained  has  not 
expired,  (c)  If  the  party  be  in  custody  by  civil  process  from  a 
competent  power,  he  may  be  discharged  when  the  jurisdiction 
has  been  exceeded,  or  the  party  has  become  entitled  to  his  dis- 
charge, or  the  process  was  unduly  issued,  or  was  not  legally 
authorized.  But  no  inquiry  is  to  be  made  into  the  legality  of 
any  process,  judgment,  or  decree,  or  the  justice  or  propriety  of 
the  commitment  in  the  case  of  persons  detained  under  process 
of  the  United  States,  where  the  court  or  officer  has  exclusive 
jurisdiction;  nor  where  the  party  is  detained  under  the  final 
decree  or  judgment  of  a  competent  court ;  nor  where  the  commit- 
ment, made  by  any  court,  officer,  or  body,  according  to  law,  is 
for  a  contempt,  and  duly  charged.  The  remedy,  if  the  case 
admits  of  one,  is  by  certiorari^  or  writ  of  error.  ((Q    The  court 

(h)  New  York  Revised  Statutes,  ii.  5d6,  sec.  84. 

(e)  Kew  Toik  Bevised  SUtates,  ii.  567,  sec.  40. 

id)  lb.  568,  sec  41;  The  People  v.  Cassels,  5  HiU  (N.  Y.),  164.  In  the  case  of 
Hie  Commonwealth  v.  Keeper  of  Debtor^s  Apartment,  1  Ash.  (Penn.)  10,  it  was 
declared  not  to  be  competent,  upon  hahecu  corpus,  to  inquire  into  the  regularity  of  the 
proceedings  of  another  competent  court,  nor  for  a  single  judge  to  revise  the  judgment 
of  any  other  court  The  opinion  of  the  Supreme  Court  of  New  York,  in  the  case 
'of  J.  y.  N.  Yates,  4  Johns.  817,  wss  to  the  same  effect,  and  that  opinion  is  supported 
by  the  Chief  Justice  of  Pennsylvania,  in  the  case  of  The  Commonwealth  v.  Lecky, 
1  Watts,  68;  K.  Y.  Bevised  Statutes,  ii  568,  sec  42.    If  it  appears  plainly,  on  the 

sachusetts  has  power  to  inquire  on  habeoi    tatives  of  the  state.   Bumham  r.  Morrisseyi 
coTpuB  into  the  lawfulness  of  imprison-     14  Gray,  226. 
ments  by  order  of  the  House  of  Bepresen* 
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or  officer  awarding  the  writ  may,  in  other  cases,  examine 
*  31  into  *  the  merits  of  the  commitment,  and  hear  the  allega- 
tions and  proofs  arising  thereon  in  a  summary  way,  and 
dispose  of  the  party  as  justice  may  require,  (a)  A  person  dis- 
charged upon  habeas  corpus  is  not  to  be  reimprisoned  for  the 
same  cause ;  but  it  is  not  to  be  deemed  the  same  cause  if  he  be 
afterwards  committed  for  the  same  cause  by  the  legal  order  of 
the  court  in  which  he  was  bound  to  appear,  or  in  which  he  may 
be  indicted  and  convicted ;  or  if  the  discharge  was  for  defect  of 
proof,  or  defect  in  the  commitment  in  a  criminal  case,  and  he  be 
again  arrested  on  sufficient  proof  and  legal  process ;  or  if  in  a 
civil  case,  or  discharge  on  mesne  process,  he  be  arrested  on  exe- 
cution, or  on  mesne  process  in  another  suit^  after  the  first  suit 
is  discontinued.  (()  And  finally,  if  any  person  solely,  or  as  a 
member  of  any  court,  or  in  execution  of  any  order,  knowingly 
reimprison  such  pai*ty,  he  forfeits  a  penalty  of  $1,250  to  the 
party  aggrieved,  and  is  to  be  deemed  guilty  of  a  misdemeanor, 
and  liable  to  fine  and  imprisonment,  (c)  This  last  provision  is 
distinguished  from  that  in  any  former  statute  on  the  subject,  by 
applying  the  penal  sanction  to  the  members  of  any  court  acting 
judicially,  and  by  making  the  act  of  reimprisonment  an  indictable 
offence. 

This  is  the  substance  of  the  efficacious  remedy  against  the 
abuse  of  the  right  of  personal  liberty,  afforded  by  the  celebrated 
writ  of  habeas  corpus.  By  the  specific  provisions  which  we  have 
considered,  the  remedy  for  all  unjust  detention  is  distinctly 
marked;  and  even  in  cases  of  valid  imprisonment,  care  is  taken 
that  it  be  not  unreasonably  or  unnecessarily  protracted.  Persons 
confined  upon  any  criminal  charge,  and  who  shall  not  have  been 
indicted,  are  to  be  discharged  within  twenty-four  hours  after  the 


return  of  the  writ  of  h4ibea9  corpus,  that  the  prisoner  Btands  committed  for  a  contempt 
adjudged  against  him  by  the  British  Honse  of  Commons,  or  by  any  tribunal  or  court 
of  competent  jurisdiction,  the  party  awarding  the  writ,  or  before  whom  it  is  brought, 
cannot  judge  of  the  contempt,  or  bail  the  prisoner,  but  must  immediately  remand 
him.  The  abjudication  is  a  conviction,  and  the  commitment  an  execution.  Murray's 
Case,  1  Wils.  299  ;  Crosb/s  Case,  8  Wils.  188 ;  Hobhouae's  Case,  8  B.  &  Aid.  420. 

(a)  lb.  sees.  48-48.  The  Massachusetts  and  Connecticut  Bevised  Statutes  give 
the  like  power  of  examination  and  trial  on  the  return  of  the  writ  of  habeas  eorpus, 
Massachusetts  Revised  Statutes,  1885,  pt  8.  tit  4,  c  111 ;  Bevised  Statutes  of  Con- 
necticut, 1821,  p.  266,  and  of  1888,  p.  887. 

(6)  N.  T.  Revised  Statutes,  iL  571,  see.  59.  (c)  lb.  571,  572,  sees.  60,  64. 
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discharge  of  a  grand  jury  of  the  county,  unless  satisfactory 
cause  be  shown  for  the  delay,  (d)  *  And  prisoners  indicted  *  82 
are  to  be  tried  at  the  next  court  after  such  indictment 
found,  or  they  will  be  entitled  to  be  discharged,  unless  the  trial 
was  postponed  at  their  instance,  or  satisfactory  cause  shown  by 
the  public  prosecutor  for  delay,  (a)  If  there  be  good  reason  to 
believe  that  a  person  illegally  confined  will  be  carried  out  of  the 
state  before  he  can  be  relieved  by  habeas  corptUj  the  court  or 
officer  authorized  to  issue  the  writ  may,  by  warrant,  cause  the 
prisoner  and  the  party  so  detaining  him  to  be  forthwith  brought 
up  for  examination,  and  be  dealt  with  according  to  law.  (b) 

The  Habeas  Corpus  Act  has  always  been  considered  in  Eng- 
land as  a  stable  bulwark  of  civil  liberty,  and  nothing  similar  to 
it  can  be  found  in  any  of  the  free  commonwealths  of  antiquity. 
Its  excellence  consists  in  the  easy,  prompt,  and  efficient  remedy 
afforded  for  all  unlawful  imprisonment,  and  personal  liberty 
is  not  left  to  rest  for  its  security  upon  general  and  abstract 
declarations  of  right. 

In  addition  to  the  benefit  of  the  writ  of  hcJ^eas  corpus^  which 
operates  merely  to  refwpve  all  unlawful  imprisonment,  the  party 
aggrieved  is  entitled  to  his  private  action  of  trespass  to  recover 
damages  for  the  false  imprisonment;  and  the  party  offending 
and  acting  without  legal  sanction  is  also  liable  to  fine  and 
imprisonment  as  for  a  misdemeanor. 

(2. )  Writ  of  Homine  Beplegiando.  —  The  New  York  Revised 
Statutes  (c)  provided  for  relief  under  the  common-law  writ  de 
homine  replegiando^  in  favor  of  fugitives  from  service  in  any 
other  state.  This  writ  is  vexatious  in  its  proceedings,  and 
nearly  obsolete,  but  it  enabled  the  party  suing  out  the  writ  to 
have  an  issue  of  fact  tried  by  a  jury.  It  is  formally  abolished 
by  statute  in  Mississippi,  (d)  Though  it  was  the  only  remedy 
at  common  law  for  unlawful  imprisonment.  Sergeant  Maynard 

(d)  lb.  758,  sec  26.  (a)  lb.  787,  seca.  28,  29. 

(f>)  Kew  York  Revised  Statutes,  ii  572,  sees.  65,  66,  67.  The  judges  in  England,  in 
answer  to  a  question  propounded  to  them  by  the  House  of  Lords,  held  that  the  writ  of 
luAeag  corpus  83ttended  only  to  cases  of  imprisonment  or  restraint  for  criminal  or  sup- 
posed criminal  matters.  But  in  Lieutenant  Randolph's  case,  before  the  Circuit  Court 
of  the  United  States  in  Virginia,  in  1833,  it  was  held  that  the  writ  lay  in  a  ease  of 
civil  process  issuing  from  a  special  jurisdiction.  Am.  Jurist,  No.  22,  p.  888 ;  9  Peters, 
12,  note,  8.  c. 

(e)  YoL  iL  661.  (d)  R.  C.  of  Mississippi,  1824,  p.  224. 
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said  {e)  he  found  but  one  instance  of  it  in  the  time  of  Edward  L 
It  was  formerly  resorted  to  in  Virginia,  but  the  provision  relat- 
ing to  it  has  been  repealed.  The  New  York  provision  on  the 
subject  has  been  held  to  be  contrary  to  the  Constitution  and  laws 
of  the  United  States,  and  void  in  respect  to  slaves  being  fugitives 
from  ^labor  from  states  where  slavery  is  lawful ;  for  the  Consti- 
tution and  law  of  the  United  States  contemplated  a  summary 
proceeding,  and  a  surrender  on  claim  made,  and  not  the  delay, 
expense,  and  vexation  of  a  suit  and  jury  trial  in  the  courts  of 
the  state  to  which  the  slave  had  fled.(/)  The  Massachusetts 
Statutes,  in  {g)  1835,  made  special  provision  for  the  writ,  and 
gave  it  whenever  any  person  was  restrained  of  his  liberty,  or 
held  in  duress,  unless  by  virtue  of  some  lawful  process  issued  by 
competent  authority ;  and  if  it  should  appear,  by  the  return  of 
the  writ,  that  the  defendant  eloigned  the  plaintiff's  body,  the 
latter  was  to  be  entitled  to  a  writ  of  capioi  in  withernam^  to  take 
the  defendant's  body.  (A) 

(e)  King  v.  Lord  Grey,  2  Show.  218. 

(/)  Jack  o.  Martin,  12  Wend.  811 ;  B.  o.  14  Wend.  507.  This  case,  when  before 
the  Court  of  Errors,  went  off  on  another  point,  but  Ch.  Walworth  held  that  the  act 
of  the  state  toas  valid,  and  that  the  act  of  Congress  of  1793,  prescribing  the  sum- 
mary manner  of  seizing  and  delivering  up  fugitives  from  labor  in  other  states,  was 
unconstitutional  and  void.  The  legislature  of  New  York,  by  a  subsequent  act  of 
May  6,  1839,  c.  350,  made  an  additional  provision,  declaring  that  fugitives  from 
justice  from  other  states  may  be  arrested  by  warrant  of  a  magistrate,  and  examined  ; 
and  if  it  satisfactorily  appears  that  the  crime  has  been  committed  by  the  fugitive 
charged,  the  magistrate  is  to  commit  the  fugitive  to  jail  for  a  reasonable  time,  to 
enable  the  requisition  for  a  surrender  to  be  made.  The  magistrate  may  take  bail 
that  the  fugitive  will  appear  and  surrender  on  the  executive  demand.  If  no  appli'^ 
cation  be  made  in  a  reasonable  time,  to  be  designated  in  the  warrant  or  bail  bond, 
the  prisoner  is  to  be  discharged.  Notice  of  the  arrest  is  to  be  immediately  given 
to  the  government  of  the  other  state.  If  the  general  sessions  of  the  peace  be  held  in 
the  intermediate  time,  they  have  jurisdiction  given  them  over  the  whole  subject 
Again,  by  act  of  May  6,  1840,  c.  225,  provision  is  made  that  the  claim  to  the  services 
of  alleged  fugitives  from  service  or  labor  in  another  state,  and  their  identity,  and  the 
fact  of  the  escape,  shall,  upon  the  return  of  the  writ  of  habeas  eorptu  duly  issued  to 
arrest  the  fugitive,  be  determined  by  jury  on  summary  process.  See  Constitution  U.  S. 
art.  4,  sec  2,  No.  8;  Act  of  Congress,  Feb.  12,  1798,  c.  7. 

{g)  Part  8,  tit.  4,  c  111.  The  provision  was  so  reported  by  the  commissioners 
for  the  revision  of  the  statute  law  of  Massachusetts,  but  it  was  eventually  struck 
out,  and  the  writ  de  hamine  repUgiando  abolished.  Revised  Statutes  of  Massachusetts^ 
sec.  88. 

{K)  The  commissioners  admitted  that  the  writ  of  habeas  corpus  furnished  so  com* 
plete  and  effectual  a  remedy  for  all  oases  of  unlawful  imprisonment,  that  the  other  writ 
was  seldom  used.    They  thought,  however,  that  it  might  be  convenient  and  erea 

[60] 


LECT.  XXIY.]  OF  THE  BIGHTS  OF  PERSONS.  *  32 

In  England,  the  regular  consequence  of  personal  liberty  is  said 
to  be,  that  every  Englishman  may  claim  a  right  to  abide  in  his 
own  country  so  long  as  he  pleases,  and  is  not  to  be  driven  from 
it  unless  by  the  sentence  of  the  law  prescribing  exportation  or 

necessary,  when  a  person  was  seized  without  legal  process,  as  an  apprentice  or  seryant, 
or  as  held  to  labor  or  service  in  another  state,  or  as  the  principal  for  whom  another  is 
bail.  This  writ  of  personal  replevin  enabled  the  person  under  restraint  to  try  his 
right  to  immediate  personal  liberty  before  a  jury,  by  presenting  an  issue  in  fact,  and 
which  the  remedy  under  the  writ  of  habeas  corpus  does  not ;  and  the  legislature  of 
Massachusetts,  in  1837,  revived  in  substance  the  provisions  of  the  writ  ds  homine 
repUgiandOf  in  a  biU  *'  to  restore  the  trial  by  jury  on  questions  of  personal  freedom." 
See  on  s.  p.  i.  404.  The  legislature  of  Indiana,  in  1824,  and  of  Vermont  and  New 
Jersey,  in  1837,  and  of  Connecticut^  in  1838,  also  provided  the  trial  by  jury,  if  either 
party  demanded  it,  in  the  case  of  the  claim  of  fugitives  from  labor.  The  doctrine  in 
Jack  V.  Martin  seems  therefore  to  be  borne  down  in  the  non-slaveholding  states  by 
the  force  of  legislative  authority.  But  the  decision  of  the  Supreme  Court  of  the 
United  States,  March  1,  1842,  in  the  case  of  Prigg  v.  The  Commonwealth  of  Pemnsyl- 
vania,  16  Peters,  539,  has  restored  and  established  the  construction  given  to  the  act 
of  Congress  of  1793,  in  the  case  of  Jack  v.  Martin.  It  declared  that  the  act  of 
Congress  of  1793  was  constitutional,  and  passed  in  pursuance  of  an  exprass  provision 
in  the  Constitution  of  the  United  States;  it  excluded  all  state  legislation  on  the 
same  subject ;  and  that  no  state  had  a  right  to  modify  it  by  its  own  legislation,  or 
impede  the  execution  of  any  law  of  Congress  upon  the  subject  of  fugitive  slaves. 
This  decision  renders  void  aU  statute  regulations  in  the  states  on  the  bubject.  Several 
of  the  judges  who  were  in  the  minority  thought  that  the  power  of  Congress  was  not 
so  exclusive,  but  that  state  legislation  might  act  in  aid  of  the  power  to  seize  and 
recapture  fugitive  slaves.  The  decision  in  the  case  of  Prigg  v.  The  Commonwealth 
of  Pennsylvania  has  unintentionally  thrown  much  difficulty  and  hazard  in  the  way  of 
efforts  by  the  owners  in  the  slave  states  to  reclaim  in  the  free  states  their  fugitive 
slaves.  That  decision  went  to  silence  and  render  inoperative  and  void  all  provisions 
and  aid  in  the  free  states  in  respect  to  the  recovery  of  such  slaves.  The  state  govern- 
ments are  not  content  to  remain  passive,  and  leave  unembarrassed  the  free  operation 
of  the  provision  of  the  act  of  Congress.  The  Supreme  Court  of  the  United  States  in 
the  case  of  Prigg  admitted  that  state  magistrates  might,  if  they  chose,  and  were 
not  prohibited  by  state  legislation,  exercise  the  power  of  arrest  given  by  the  act  of 
Congress,  and  in  aid  of  it.  [Prigg*s  case  is  explained  in  Moore  r.  Illinois,  14  How. 
13.  See,  generally,  on  this  obsolete  subject,  Ableman  v.  Booth,  21  How.  506 ;  Lem- 
mon  V,  People,  20  N.  Y.  562.]  But  such  permission  is  withdrawn  by  state  laws  in 
some  of  the  states,  and  a4judged  to  be  illegal.  Thus,  in  Ohio,  the  act  to  prevent 
kidnapping  (Swan*s  Statutes,  p.  600)  prohibited  the  arrest  and  carrying  out  of  the 
state  of  fugitive  slaves  until  they  had  been  taken  before  a  magistrate  and  proof  of 
'property  esihibited.  But  the  Supreme  Court  of  that  state,  in  Bichardson  v.  Beebe 
(Law  Beporter  for  November,  1846),  held  that  the  decision  in  Prigg  rendered  null 
and  void  all  state  aid  and  legislation  to  interfere  with  the  owner's  right  of  caption  in 
person  or  by  his  agent,  and  that  the  state  act  had  become  inoperative  and  null.  So 
the  decision  in  the  Circuit  Court  in  the  city  of  New  York,  in  the  matter  of  George 
Kirk  (Law  Beporter,  ^  361,]  for  December,  1846),  was  to  the  same  effect,  and 
it  was  adjudged  that  the  Revised  Statutes  of  New  York  (N.  Y.  R.  S.,  887,  sec.  10), 
making  provision  on  this  subject  in  favor  of  the  arrest  and  surrender  of  ftigitive  slaves 
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banishment  in  the  given  case ;  or  unless  required  abroad  while 
in  the  military  or  naval  service.  Exportation  for  crimes  rests 
entirely,  in  England,  upon  statute,  for  it  was  a  punishment  un- 
known to  the  common  law.     A  statute  under  Elizabeth  first 

concealed  on  board  of  a  vessel  withoat  the  knowledge  of  the  captain,  was  nnconstita- 
tional  and  void.  The  court  in  Massachosetts,  in  the  case  of  The  Commonwealth  v, 
Tracy  (5  Mete.  536),  held  that  the  states  might  secure  their  peace  by  causing  fugitive 
slaves  to  be  arrested  and  removed  from  their  borders  for  their  own  security,  provided 
it  was  not  the  object  or  purpose  of  the  state  provision  indirectly  to  aid  the  owner 
of  the  slaves  in  recovering  them.  The  statute  of  Pennsylvania,  in  February,  1847, 
was  more  stringent  in  its  opposition  to  all  state  aid  and  accommodation  in  the 
recovery  of  fugitive  slaves.  It  is  made  highly  penal  for  any  state  magistrate  to  take 
cognizance  of  the  case  of  a  fugitive  slave,  or  grant  any  process  or  certificate  in  rela- 
tion thereto.  It  is  also  made  highly  penal  for  any  person  claiming  his  fugitive  slave 
to  seize,  or  attempt  to  seize,  or  carry  him  away  "  in  a  violent,  tumultuous,  or  unrea- 
sonable manner,  so  as  to  disturb  or  endanger  the  public  peace  ; "  and  that  it  should 
be  unlawful  and  highly  penal  for  any  jailer  or  keeper  of  a  prison  to  use  any  jail  or 
prison  for  the  detention  of  such  fugitive  slaves.  The  judges  are  likewise  authorized 
at  all  times  to  inquire,  under  a  writ  of  habeas  corpus,  into  the  causes  of  the  arrest  or 
imprisonment  of  any  human  being.  The  act  of  1780,  allowing  the  ownera  of  slaves 
to  bring  in  and  retain  them  within  the  state  in  involuntary  servitude  for  a  transient 
period,  is  repealed.  There  are  provisions  of  a  similar  effect  in  some  of  the  other  free 
states,  and  they  amount  in  their  consequences  almost  to  a  repeal  of  the  act  of 
Congress  of  February,  1798,  and  of  sec.  2  of  art.  4  of  the  Constitution  of  the  United 
States,  on  which  that  act  was  founded.  The  owner  of  a  fugitive  slave  would  be  apt 
to  be  deterred,  under  such  discouraging  and  hazardous  circumstances,  from  under- 
takiug  to  reclaim  his  fugitive  slaves.  The  spirit  of  these  provisions  appeara  to  be 
rather  repugnant  to  the  principle  of  compromise  and  mutual  and  liberal  concession 
which  dictated  the  section  in  question,  and  indeed  pervaded  every  part  of  the  Con- 
stitution of  the  United  States. 

With  respect  Xo  fugitives  from  justice  from  one  state  to  another,  charged  with  **  trea- 
son, felony,  or  other  crime,"  the  Constitution  of  the  United  States  (art.  4,  sec.  2)  pro- 
vides that  they  shall,  on  demand  of  the  executive  authority  of  the  state  from  which 
they  fled,  be  delivered  up,  to  be  removed  to  the  state  having  jurisdiction  of  the  crime. 
The  act  of  Congress  of  12th  February,  1793,  c.  7,  sec.  1,  has  made  provision  for  the 
case,  and  declared  that  the  demand  shall  be  accompanied  with  a  copy  of  the  indict- 
ment found,  on  an  affidavit  made  before  a  magistrate,  charging  the  person  with  hav- 
ing committed  '*  treason,  felony,  or  other  crime,"  and  certified  by  the  governor  or 
chief  magistrate  to  be  authentic ;  and  in  that  case  it  is  declared  to  be  the  duty  of  the 
executive  magistrate  of  the  state  to  which  the  person  has  fled  to  cause  the  person 
to  be  arrested  and  secured,  and  notice  thereof  given,  and  the  person  then  to  be  sur- 
rendered to  the  executive  authority  making  the  demand,  or  its  agent.  1  am  not  aware 
that  there  has  been  any  judicial  opinion  on  this  provision  ;  and  as  it  stands,  I  should 
apprehend  that  on  the  demand  being  made,  and  the  documents  exhibited,  no  discre- 
tion remained  with  the  executive  of  the  state  to  which  the  fugitive  had  fled,  and  that 
it  was  his  duty  to  cause  the  fugitive  to  be  arrested  and  surrendered.  But  if  the  exec- 
utive on  whom  the  requisition  is  made  should  think  proper  to  exercise  his  discretion, 
and  refuse  to  cause  the  fugitive  to  be  arrested  and  surrendered  (as  has  been  done  in  one 
or  more  instances),  I  do  not  know  of  any  power  under  the  authority  of  the  United 
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inflicted  banishment  for  offences.    *  Some  of  our  American   *  88 
constitutions  (a)  have  declared  that  no  person  shall  be  liable 

States  by  which  he  could  be  coerced  to  perform  the  duty.*    Perhaps  the  act  of  Con- 
gress may  be  considered  as  prescribing  a  daty  the  performance  of  which  cannot  be 


(a)  Constitntions  of  Vermont,  Ohio,  Illinois,  and  Mississippi. 

^  Kentucky  o.  Dennison,  24  How.  66.  fringes  the  criminal  laws  of  a  state,  and 

At  the  same  time  the  sorrender  is  a  duty,  departs    therefrom    without   waiting   to 

and    not   discretionary,  {x)      Matter   of  abide  the  consequences  of  his  act,  Matter 

Voorhees,  32  N.  J.  L.   141;   [Work  v.  of  Yoorhees,  sttpra;  although  he  was  there 

Corrington,  34  Ohio  St.  64.]    A  fugitive  only  temporarily  and  returns  to  his  dom- 

from  justice  is  defined  to  be  one  who  in-  icile.  (y)    Eingsbuiy's  Case,  106  Mass. 

(x)  The  U.  S.  Bey.  Stats.  §  5278,  de-  ing  in  a  State  court,  but  will  leave  that 
daring  that  "it  shall  be  the  duty  of  the  question  to  be  determined  by  an  appeal 
executive  authority*'  of  a  State  or  Ter-  or  writ  of  error  from  the  highest  State 
litory  to  comply  with  a  demand  of  extradi-  court  to  the  U.  S.  Supreme  Court  £x 
tion  made  by  another  State  or  Territory,  parte  Boyall,  117  U.  S.  516;  Cook  v. 
is  dedaiatoiy  of  the  moral  duty  expressed  Hart,  146  U.  S.  183 ;  Bergemann  v, 
by  the  statute.  Kentucky  v.  Dennison,  24  Backer,  157  U.  S.  655  ;  Lambert  r.  Bar- 
How.  66,  107.  It  is  constitutional  as  be-  rett,  id.  697  ;  In  re  Belt,  159  U.  S.  95  ; 
tween  the  Territories,  or  between  a  Tern-  Ex  parte  Whitten,  67  Fed.  Rep.  280.  As 
tory  and  a  State.  Piigg  v.  Com'th,  16  to  costs  and  witness  fees  in  cases  of  ex- 
Peters,  539 ;  Roberts  v.  Reilly,  116  U.  S.  tradition  in  the  Federal  courts,  see  Act  of 
94 :  Re  Roberts,  24  Fed.  Rep.  132 ;  Re  Aug.  3,  1882,  §§  3,  4  (22  St.  at  L.  216), 
Mahon,  34  id.  525  ;  but  see  State  v.  superseding  U.  S.  Rev.  Stats.  §  5271. 
Loper,  Ga.  Dec  (Pt  2),  83.  The  warrant  (y)  A  fugitive  from  justice  is  one  who 
of  the  executive  of  the  extraditing  State  withdraws  from  the  jurisdiction,  although 
is  not  conclusive,  upon  habeas  eorpue  in  a  with  other  intent  than  a  desire  to  flee. 
Federal  court,  that  the  accused  is  a  fu-  In  re  White,  55  Fed.  Rep.  54 ;  State  v. 
gitive  from  justice.  In  re  Cook,  49  Fed.  Jackson,  1  L.  R.  A.  370,  and  note.  As 
Rep.  883.  The  State  courts  have  concur-  to  who  is  a  fugitive  from  justice  under  U. 
rent  jurisdiction  with  the  Federal  courts  S.  Rev.  Stats.  §  5278,  see  Ex  parte  Beg- 
to  release,  on  habeas  corpus,  a  person  ills-  gel,  114  U.  S.  642  ;  Roberts  v.  Reilly, 
gaily  tried  for  another  offence  than  that  116  U.  S.  80 ;  SUte  v.  Hall,  115  N.  C. 
for  which  he  was  extradited.  Ex  parte  811 ;  In  re  Keller,  36  Fed.  Rep.  681 ; 
Coy,  32  Fed.  Bep.  911.  If  the  offence  Burner  v.  Kichter,  37  Minn.  436 ;  Re 
described  in  an  indictment  in  a  State  Hope,  7  N.  Y.  Crim.  Rep.  406,  411  n.  A 
court  is  cognizable  both  there  and  in  the  Federal  court  may  on  habeas  carpus  in- 
Fedeial  courts,  the  latter  will  interfere,  quire  into  the  question  of  flight  at  any 
by  habeas  corpus,  with  the  action  of  the  time  before  surrender  to  the  demanding 
State  court  only  in  case  of  urgency.  New  State.  In  re  Cook,  49  Fed.  Rep.  883. 
York  V.  Eno,  155  U.  S.  89.  When  no  It  has  recently  been  held  in  Indiwa  that 
special  reasons  exist,  the  Federal  courts  a  fugitive  from  justice  cannot  be  held,  at 
will  not,  upon  habeas  corpus,  decide  im-  least  in  the  absence  of  statute,  and  with- 
mediately  whether  a  prisoner's  Federal  out  a  judicial  inquiry,  against  habeas 
ric^ts  are  impaired  by  a  criminal  proceed-  corpus,  because  of  a  telegram   received 
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to  be  transported  out  of  the  state  for  any  offence  committed 
within  it.  It  would  not  be  consistent  with  the  spirit  of  that 
provision  to  prescribe  banishment  as  a  part  of  the  punishment, 
whatever  foreign  place  or  asylum  might  be  deemed  suitable  for 
the  reception  of  convicts.  In  most  of  the  states,  no  such  consti- 
tutional restriction  is  imposed  upon  the  discretion  of  the  legis- 
lature ;  and  in  New  York  the  governor  is  authorized  to  pardon, 
upon  such  conditions  as  he  may  think  proper.  (5)  Convicts  have 
sometimes  been  pardoned  under  the  condition  of  leaving  the 
state  in  a  given  time,  and  not  returning.  This  was  equivalent, 
in  its  effect  and  operation,  to  a  judicial  sentence  of  exportation 
or  banishment. 


enforced.  The  provision  in  the  Constitution  of  the  United  States  is  not,  howeyer, 
to  be  regarded  as  a  nnU  or  void  provision,  or  resting  on  the  mere  wiU  and  pleasure  of 
the  state  authorities.  It  is  a  substantiye  and  essential  grant  of  power  by  the  people 
of  the  United  States  to  the  government  of  the  United  States,  and  it  partakes  of  a 
judicial  character,  and  is  fitly  and  constitutionally  of  judicial  cognizance.  The 
judicial  power  of  the  United  States  extends  to  aU  cases  in  law  and  equity  arising  under 
the  Constitution,  and  the  courts  and  judges  of  the  United  States  within  the  state  to 
which  the  fugitive  has  fled  are  the  fittest  tribunals  to  be  clothed  with  the  exercise  of 
this  power,  so  that  the  claimant  might,  on  due  application,  with  the  requisite  proof, 
cause  the  fugitive  to  be  arrested  and  removed,  or  surrendered  by  the  marshal  of  the 
.district,  under  r^;u1ar  judicial  process,  as  by  habeas  corpus.  To  such  a  course  of 
proceeding  and  to  such  a  source  of  power,  I  should  rather  apprehend  the  act  of  Con* 
gress  ought  to  have  applied,  and  given  facility  and  direction.  Such  a  course  of  pro- 
ceeding would  be  efficient  and  more  safe  for  the  fugitive,  and  more  consistent 
with  tiie  orderly  and  customary  administration  of  justice.  It  concerns  the  common 
interest  and  intercourse  among  the  several  states,  and  is  a  branch  of  international 
jurisprudence. 

(h)  Kew  York  Revised  Statutes,  ii.  745,  sec.  21. 


228.  [See  Ex  parte  Swearingen,  18  S.  C. 
74.  An  actual,  not  merely  a  constructive, 
presence  in  the  state  where  the  crime  is 
committed  is  necessary.  Jones  v.  Leon- 
ard, 50  Iowa,  106 ;  Wilcox  v,  Nolze,  34 
Ohio  St.  520.  —  B.]  And  the  offence  need 
not  have  been  a  crime  by  the  laws  of  the 
state  making  the  demand,  when  the  Con- 
stitution was  framed.  82  N.  J.  141  ;  [In 
the  Matter  of  John  Leary,  10  Ben.  197.] 
In  the  same  case  it  was  determined  that 
the  courts  of  the  state  where  the  fugitive 


was  found  would  not  consider  the  technical 
sufficiency  of  the  indictment.  It  is  enough 
that  a  crime  against  the  laws  of  the  other 
state  is  charged.  See  State  v.  Buzine  and 
Schlemn,  4  Harr.  (DeL)  572  }  Nichols  v, 
Cornelius,  7  Ind.  611.  But  see  Ex  parte 
Joseph  Smith  (the  Mormon  prophet),  S 
Mcljean,  121.  [See  People  v.  Donohue, 
84  N.  T.  438,  and  earlier  Kew  York  cases 
cited  ;  Davis's  Case,  122  Mass.  824  ;  Tul- 
lis  V.  Fleming,  69  Ind.  15  ;  In  re  Hooper, 
52  Wis.  699.] 


from  another  state  requesting  his  reason-    sued  for  his  arrest    Simmons  v.   Yan- 
able  detention  and  reciting  a  warrant  is-    dyke,  138  Ind.  880 ;  26  L.  R.  A.  88. 
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(8.)  Writ  of  Ne  Exeat.  — In  England,  the  king,  by  the  preroga- 
tive writ  of  ne  exeat^  may  prohibit  a  subject  from  going  abroad 
without  license.  But  this  prerogative  is  said  to  have  been 
unknown  to  the  common  law,  which,  in  the  freedom  of  its  spirit, 
allowed  every  man  to  depart  the  realm  at  his  pleasure.  The  first 
invasion  of  this  privilege  was  by  the  constitutions  of  Clarendon, 
in  the  reign  of  Henry  II.,(<7)  and  they  were  understood  to  apply 
exclusively  to  the  clergy,  and  prohibited  them  from  leaving  the 
kingdom  without  the  king's  license.  In  the  Magna  Gharta  of 
king  John,  every  one  was  allowed  to  depart  the  kingdom,  and 
return  at  his  pleasure,  except  in  time  of  war,  and  saving  their 
faith  due  to  the  king.(cQ  But  this  provision  was  omitted  in  the 
charter  of  Henry  III.,  and  in  the  reign  of  Edward  I.  it  began  to 
be  considered  necessary  to  have  the  king's  license  to  go  abroad ; 
and  it  became  at  last  to  be  the  settled  doctrine,  that  no  subject 
possessed  the  right  of  quitting  the  kiugdom  without  the 
king's  license ;  and  prerogative  *  writs  which  were  in  sub-  *  34 
stance  the  same  as  the  ne  exeat  became  in  use,  requiring 
security  of  persons  meditating  a  departure,  that  they  should  not 
leave  the  realm  without  the  king's  license,  (a)  By  the  statute 
of  13  Eliz.  c.  8,  a  subject  departing  the  realm  without  license 
under  the  great  seal  forfeited  his  personal  estate  and  the  profits 
of  his  land.  The  prerogative  of  the  crown,  on  this  point,  seems 
to  be  conceded ;  but  until  the  king's  proclamation,  or  a  writ  of 
ne  exeat  has  actually  issued,  it  is  understood  that  any  English- 
man may  go  beyond  the  sea. 

This  writ  of  ne  exeat  has,  in  modem  times,  been  applied  as  a 
civil  remedy  in  chancery,  to  prevent  debtors  escaping  from  their 
creditors.  It  amounts,  in  ordinary  civil  cases,  to  nothing  more 
than  process  to  hold  to  bail,  or  compel  a  party  to  give  security  to 
abide  the  decree,  (i)    In  this  view  we  have  at  present  no  concern 

(c)  Beames  on  the  Writ  of  Ne  Exeat,  p.  2. 

{d)  Blacks,  ed.  of  Magna  Charta  of  King  John,  art.  42. 

(a)  Beames's  Ke  Exeat,  c.  1. 

(h)  In  Indiana  and  Illinois  this  process  may  be  granted  on  bail  or  petition,  and 
issued  on  claims,  whether  dae  or  not  due,  and  whether  they  be  legal  or  equitable, 
where  one  or  more  joint  debtors  or  co-sureties  is  about  to  remove  out  of  the  state,  with 
bis  effects,  before  the  time  of  payment  or  conveyance.  Revised  Laws  of  Illinois,  ed. 
1833,  and  of  Indiana,  1888.  So  the  writ  of  ne  exeat  may  be  granted  in  Georgia,  in 
certain  cases,  though  the  debt  be  not  due.  Prince*s  Dig.  2d  ed.  440.  In  New  York 
there  must  be  a  debt  due  and  payable  at  the  time,  and  it  must  be  an  equitable  debt, 
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with  this  writ ;  and  in  this  country,  the  writ  of  ne  exeat  is  not 
in  use,  except  in  chancery,  for  civil  purposes  between  party  and 
party,  (x)  No  citizen  can  be  sent  abroad,  or,  under  the  existing 
law  of  the  land,  prevented  from  going  abroad,  except  in  those 
cases  in  which  he  may  be  detained  by  civil  process,  or  upon  a 
criminal  charge.  The  constitutions  of  several  of  the  United 
States  have  declared  that  all  people  have  a  natural  right  to 
emigrate  from  the  state,  and  have  prohibited  the  interruption 
of  that  right  (c)  We  shall,  in  the  course  of  the  next  lecture, 
examine  particularly  into  the  foundation  of  this  right  of  emi- 
gration, when  carried  to  the  extent  of  a  perpetual  renunciation 
of  one's  allegiance  to  the  country  of  his  birth. 

which  can  be  enforced  against  the  person  of  the  defendant.  Gleason  v,  Bisby,  1 
Clarke,  551. 

(e)  Constitations  of  Vermont,  Pennsylvania,  Kentacky,  Indiana,  Mississippif  and 
Louisiana. 


{x)  The  writ  of  ne  exeat  regno  may  be 
granted  in  equity  under  the  prayer  for 
general  relief.  Lewis  «.  Shainwald,  7 
Sawyer,  408 ;  Shainwald  v.  Lewis,  46  Fed. 
Bep.  889.  The  writ  of  ne  exeat  will  be 
refused  upon  a  mere  l^^al  demand^  or 
when  the  equity  is  doubtfuL  Drover  v. 
Beyer,  13  Ch.  D.  242 ;  Hands  9.  Hands, 
48  L.  T.  750 ;  see  Lewisr.  Lewis,  68  L.  T. 
198 ;  People  v.  Barton,  16  GoL  75.  This 
writ,  and  not  an  iigunction,  is  the  proper 
process  to  restrain  a  departure  from  the 
State.  Bleyer  v.  Blum,  70  6a.  558 ;  see 
Bailey  v.  Cadwell,  51  Mich.  217.  The  U. 
S.  Circuit  Court  cannot  properly  restrain  a 
defendant  from  going  from  one  State  to 
another,  but  only  from  departing  from  the 
country.  Loenstein  v.  Biernbaum,  9  Fed. 
Bep.  402.  The  writ  is  not  Yoid  because  it 
lacks  a  material  allegation  which  can  be 
added  by  amendment.  Bassett  v.  Brat- 
ton,  86  m  152.  In  the  Federal  Courts, 
see  U.  S.  Ber.  Stats.  §  717.  In  Massa* 
chusetts  a  married  woman  cannot  by  this 
writ  be  compeUed  to  secure  a  judgment 
against  her,  remedies  against  her  person 
being  provided  by  statute.  Moore  r. 
Valda,  151  Mass.  863.  Where  there  is  a 
complete  remedy  at  law  by  a  capiae  ad 
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aatisfaaaidum^  a  ne  exeat  wiU  not  be 
granted.  Victor  Scale  Co.  v.  Shurtlefl^ 
81  UL  813 ;  Gable  v.  AlYord,  27  Ohio  St 
654.  The  writ  of  ne  exeat  is  now  abolished 
in  Ohio  and  New  York.  Ibid. ;  Collins 
V.  Collins,  80  N.  Y.  24 ;  17  Hun,  598. 
In  Michigan,  see  Bailey  v.  Cadwell,  51 
Mich.  217.  As  to  evidence  warranting 
the  issuance  of  the  writ,  see  Gary  v.  Gary, 
89  N.  J.  £q.  20  ;  Conyers  v.  Gray,  67  Oa. 
829.  In  New  Jersey  the  writ  of  ne  exeat 
may  now  be  granted  on  affidavits  before  a 
suit  is  pending  in  court  between  the  parties. 
Clark  V.  Clark,  51  N.  J.  Kq.  404.  A 
petition  for  the  writ,  baned  upon  a  sale  of 
property  with  intent  to  depart,  must  show 
that  such  property  is  not  exempt  frx>m 
execution.  Jones  v.  Kennicott,  88  lU. 
484.  The  writ  of  ne  exeat  is  usuaUy  dis- 
charged when  security  is  given  to  perform 
the  Court's  orders  and  decrees.  Giiswold 
V.  Hazard,  141  U.  S.  260,  281,  29L  So 
if  the  defendant  surrenders  his  property  to 
a  receiver.  Glenton  v.  Clover,  10  Abb. 
Pr.  422.  The  giving  of  bail  does  not, 
apart  from  other  evidence  of  waiver,  bar  a 
motion  to  vacate  a  ne  exeat,  Allen  v. 
Hyde,  2  Abb.  N.  Cbw.  197. 
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C  Of  Religioiis  Opinions  and  Worship.  —  The  free  exercUe  and 
enjoyment  of  religioue  profession  and  worship  may  be  considered 
as  one  of  the  absolute  rights  of  individuals,  recognized  in  our 
American  constitutions,  and  secured  to  them  by  law.  Civil 
and  religious  *  liberty  generally  go  hand  in  hand,  and-  the  *  95 
suppression  of  either  of  them,  for  any  length  of  time,  will 
terminate  the  existence  of  the  other. 

It  is  ordained  by  the  Constitution  of  the  United  States,  (a) 
that  Congress  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  and  the  same 
principle  appears  in  all  the  state  constitutions.  The  principle  is 
generally  announced  in  them  without  any  kind  of  qualification 
or  limitation  annexed,  and  with  the  exclusion  of  every  species  of 
religious  test  (6)  The  charter  of  Rhode  Island,  of  1668,  estab- 
lished a  freedom  of  religious  opinion  and  worship  with  extraor- 
dinary liberality  for  that  early  period  of  New  England  history. 

(a)  Amendments,  art.  1. 

(6)  I  ny  gmerally,  for  in  the  constitutions  of  New  Hampshire,  Massachusetts,  New 
Jersey,  Haiyland,  North  Carolina,  Tennessee,  and  MiBsissippi,  religious  tests,  to  a 
certain  extent,  seem  to  have  been  retained.  By  the  constitution  of  North  Carolina 
of  1776,  no  person  denying  the  divine  authority  of  the  Old  or  New  Testament,  or 
the  truth  of  the  Protestant  religion,  could  hold  a  civil  office.  By  the  amended  con- 
stitution of  1886,  the  word  "ProtesUnt"  was  omitted,  and  the  word  '* Christian" 
substituted. 

In  Hassachusetts,  by  an  order  of  the  general  court,  in  1631,  no  persons  were  to  be 
admitted  to  the  freedom  of  the  commonwealth  but  such  as  were  members  of  some  of 
the  ehurehes  within  the  same.  Massachusetts  Ancient  Charters  and  Laws,  Boston, 
1814,  p.  117.  But  this  law  was  declared  to  be  repealed  in  1666.  Id.  So,  also,  in 
Connecticut,  or  rather  in  that  part  of  it  which,  until  1666,  constituted  the  separate 
New  Haven  Colony,  the  early  settlers  established,  and  enforced  by  law,  a  uniformity 
of  religious  doctrine  and  worship,  and  made  it  requisite  that  every  person  holding  a 
dvil  office  should  be  a  church-member.  Tmmbuirs  Hist,  of  Connecticut,  vol.  L  100, 
App.  685-687 ;  the  Blue  Laws  of  New  Haven  Colony,  commonly  called  the  Blue  Laws 
of  Connecticut,  by  an  Antiquarian,  Hartford,  Conn.,  1888,  p.  122,  art.  16,  pp.  127, 
128,  art  28.  In  the  former  editions  of  this  work  I  inadvertently  applied  the  Blue 
Laws  to  Connecticut  at  large.  This  was  incorrect ;  for  until  1666  New  Haven  was  a 
distinct  colony  from  Connecticut ;  and  to  the  New  Haven  colony  the  Blue  I^aws  eo 
nomine,  as  digested  by  Governor  Eaton,  were  to  be  confined.  The  severity  of  such  a 
religious  establishment  was  afterwards  relaxed,  and  by  the  Constitution  of  Connecticut, 
1818,  perfect  freedom  of  religious  profession  and  worship,  without  discrimination,  was 
ordained.  And  in  the  ordinance  of  Congress  of  July  18, 1787,  for  ths  government  of 
the  territory  of  the  United  States  northwett  of  the  Hver  Ohio,  it  was  decUred  to  be  an 
article  of  compact  between  the  original  states  and  the  people  and  states  in  the  said 
tenitory  —  a  fundamental  principle,  to  remain  for  ever  unalterable  —  that  no  person 
demeaning  himself  in  a  peaceable  and  orderly  manner  should  ever  be  molested  on 
account  of  his  mode  of  worship  or  religious  sentiments. 
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It  declared  that  ^'no  persons  within  the  colony,  at  any  time 
thereafter,  should  be  in  any  wise  molested,  punished,  disquieted, 
or  called  in  question,  for  any  differences  in  opinion  in  matters 
of  religion,  who  do  not  actually  disturb  the  civil  peaee  of  the 
colony. "  The  principles  and  character  of  Roger  Williams,  the 
earliest  settler  and  actual  founder  of  the  state  of  Rhode  Island, 
in  1636,  had  prepared  the  way  for  such  an  unexampled  declara- 
tion of  the  rights  and  sanctity  of  conscience,  (c)  The  legislature 
of  Maryland  had  already,  in  1649,  declared  by  law  that  no  per- 
sons professing  to  believe  in  Jesus  Christ  should  be  molested  in 
respect. to  their  religion,  or  in  the  free  exercise  thereof,  or  be 
compelled  to  the  belief  or  exercise  of  any  other  religion,  against 
their  consent  (d)  Thus,  to  use  the  words  of  a  learned  and  liberal 
historian, (6)  the  Catholic  planters  of  Maryland  procured  to  their 
adopted  country  the  distinguished  praise  of  being  the  first  of  the 
American  states  in  which  toleration  was  established  by  law ;  and 
while  the  Puritans  were  persecuting  their  Protestant  brethren 

in  New  England,  and  the  Episcopalians  retorting  the  same 
*  36  severity  on  *  the  Puritans  in  Virginia,  the  Catholics,  against 

whom  the  others  were  combined,  formed  in  Maryland  a 
sanctuary,  where  all  might  worship  and  none  might  oppress,  and 
where  even  Protestants  sought  refuge  from  Protestant  intoler- 
ance. The  proprietaries  of  Carolina,  for  the  better  encourage- 
ment of  settlers,  declared,  concurrently  in  point  of  time  with  the 
Rhode  Island  charter,  that  all  persons  settling  therein  should 

(c)  The  covenant  into  which  the  first  settlers  of  Providence,  in  Rhode  Island, 
mutoally  entered,  and  which  is  snpposed  to  have  been  drawn  by  Roger  Williams, 
declared,  "  that  they  promised  to  be  subject  to  all  such  orders  or  s^p'eements  as  should 
be  made  for  public  good  of  the  body,  in  an  orderly  way,  by  the  nugor  assent  of  the 
present  inhabitants,  nuuUn  of  families,  incorporated  together  into  a  town  fellowship, 
and  such  others  wham  they  should  admit  into  them,  only  in  civil  things."  (Address 
of  William  G.  Goddard,  Esq.,  Newport,  1848. )  In  this  original,  but  brief  and  admir* 
able,  document  we  see  deeply  laid  the  seminal  principles  of  freedonTof  conscience,  and 
of  a  provident  and  guarded  democracy. 

(d)  Bacon's  Laws,  1649,  c.  1.  See  also  Chalmers's  Political  Annals,  219.  This 
legislative  act  of  Maryland  in  favor  of  religious  toleration  was  prior  in  time  to  any  in 
America,  if  not  in  any  country,  but  it  was  still  limited  to  Trinitarian  Christians. 
Bancroft,  in  his  History,  i.  276,  gives  a  true  copy  of  the  law,  as  taken  from  Langford, 
27-82.  Mr.  Kennedy,  in  his  Discourse  before  the  Maryland  Historical  Society,  in 
December,  1845,  says,  that  the  glory  of  Maryland  toleration  is  not  the  act  of  1649, 
but  in  the  charter  granted  to  George  Calvert,  the  first  Lord  Baltimore,  in  1682,  and 
who^  though  a  Catholic,  was  a  distinguished  friend  to  religious  toleration. 

(s)  Grahame's  History  of  the  Rise  and  Progress  of  the  United  States. 
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enjoy  the  most  perfect  freedom  in  religion,  (a)  So,  also,  Lord 
Berkeley  and  Sir  George  Carteret,  the  proprietaries  of  New 
Jersey,  in  their  first  concessions  to  the  settlers,  in  1664,  of  a  char- 
ter of  ciTil  liberties,  secured  to  them  the  full  and  perfect  enjoy- 
ment of  religious  liberty,  by  adopting  the  same  language  as  that 
used  in  the  charter  of  Rhode  Island.  The  fundamental  constitu- 
tions of  the  twenty-four  proprietaries  in  1688  reiterated  the  right 
to  the  same  unqualified  freedom  of  religious  profession  and  wor- 
ship. In  1698,  the  declaratory  act  of  the  general  assembly  of 
East  New  Jersey  was  a  little  more  restrictive  in  its  operations. 
Beligious  libeHy  was  confined  to  the  Protestant  professors  of  the 
Christian  faith,  and  so  was  the  religious  toleration  allowed  by 
the  Massachusetts  charter  of  1691,  and  by  the  declaratory  act  of 
the  general  assembly  of  New  York  in  1691,  and  by  the  charter  of 
Georgia  in  1782.(5)  On  the  other  hand,  the  concessions  of  the 
one  hundred  and  fifty  proprietors  and  planters  of  the  province 
of  West  New  Jersey,  in  1676,  established  under  the  auspices  of 
William  Penn,  went  to  the  most  large  and  liberal  extent.  It 
vas  declared  in  them,  that  no  man  on  earth  had  power  or  au- 
thority to  rule  over  men's  consciences  in  religious  matters,  and 
that  no  person  should  be  called  in  question,  or  punished,  or  hurt 
in  person,  estate,  or  privilege,  for  the  sake  of  his  opinion,  judg- 
ment, or  worship  in  the  concernments  of  religion,  (c)    In  the 

» 

(a)  Chabnera's  Annals,  617,  618.  The  charter  of  Charles  II.,  of  80th  June,  1667, 
to  the  proprietaries  of  Carolina,  authorized  them  to  grant  religious  liherty  of  conscience 
and  practice  to  nonoonfonmsts,  who  did  not  thereby  disturb  the  dyil  peace  of  the 
province.    See  the  charter  in  R.  S.  of  N.  Carolina,  vol.  ii. 

{b)  Bradford's  edition  of  the  Laws  of  New  York,  1719  ;  Massachusetts  Colony 
Laws,  ed.  1814  ;  1  Holmes's  Annals,  653.  It  appears,  however,  that  by  the  charter 
of  liberties  established  by  the  general  assembly  of  the  province  of  New  York,  under 
the  Duke  of  York,  in  1683,  complete  enjoyment  of  religious  profession  and  worship 
was  granted  to  all  persons  who  "professed  faith  in  God  by  Jesus  Christ."  This,  of 
course,  included  Roman  Catholics.  It  is  to  be  observed,  however,  that  the  Duke  of 
York  (afterwards  James  II.)  was  himself  a  papist.  The  body  of  laws  known  as  the 
Duke's  laws,  and  digested  and  promulgated  by  a  convention  of  deputies  on  Long 
IsUnd,  Feb.,  1665,  called  by  Governor  Nicoll,  the  first  governor  of  New  York  under  the 
Duke  of  York,  decUred  that  no  person  should  be  molested  for  differing  in  judgment 
in  matters  of  religion  who  professed  Christianity.  See  an  abstract  of  the  code  in 
Thompson's  History  of  Long  Island,  i.  132,  ed.  1843. 

(c)  Smith's  History  of  New  Jersey,  126,  270-274,  App.  Noe.  1  and  2  ;  Learning  ft 
Sjttcer's  Coll.  ed.  Phihid.  1767,  pp.  12-26, 163-166,  368,  882-411.  In  1698,  the  legisla- 
ture  of  West  New  Jersey  prescribed  a  confession  of  faith  as  a  condition  of  holding  office, 
and  that  confession  contained  the  declaration  of  a  belief  in  the  doctrine  of  the  Trinity, 
according  to  the  English  Toleration  Act  of  1689.    Gordon's  Hist,  of  New  Jersey,  45. 
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code  of  laws,  or  charter  of  privileges,  prepared  by  William  Penn 
for  Pennsylvania,  and  adopted  by  the  first  provincial  assembly,  it 
was  declared  that  no  persons  acknowledging  a  Deity,  and  living 

peaceably  and  justly  in  society,  should  be  molested  or  prej- 
*  37   udiced  for  their  religious  *  persuasion  or  practice  in  faith 

and  worship,  or  be  compelled  to  frequent  or  maintain  any 
religious  ministry  or  worship,  (a)  It  appears  from  these  illus- 
trious examples  that  various  portions  of  this  country  became, 
even  in  its  infant  state,  distinguished  asylums  for  the  enjoyment 
of  the  principles  of  civil  and  religious  liberty,  by  the  persecuted 
votaries  of  those  principles  from  every  part  of  Europe. 

(a)  Proad'8  Hiat.  of  PenosylYania,  L  196,  206,  207 ;  ii.  App.  No.  2,  19,  sec.  85. 
Charter  of  Privileges  granted  by  William  Penn,  in  1701,  and  accepted  by  the  general 
assembly,  and  inserted  in  the  beginning  of  the  volume  of  the  laws  of  Pennsylvania,  ed. 
1775.  The  Puritans  of  Massachusetts,  under  the  charter  of  1629,  tuaumed  the  grant 
to  them  of  the  free  exercise  of  a  religion  according  to  the  dictates  of  conscience ;  but 
the  better  opinion  is,  that  this  was  a  gratuitous  assumption  not  warranted  by  any 
sound  construction  of  their  charter ;  and  while  they  claimed  this  right  for  themselves, 
and  exercised  it  without  any  foundation  in  the  grant,  they  forthwith  denied  to  Episco- 
palians the  privilege  of  using  their  own  creed  and  worship.  The  two  recent  historians, 
Grahame  and  Bancroft,  take  different  sides  on  this  question  (if  any  question  there  can 
really  be),  under  the  charter  of  1629.  The  former,  in  his  Histoiy  of  the  United  States 
(i.  244-247),  follows  Neal  and  other  Puritans  of  that  age,  in  favor  of  the  Puritans' 
claim ;  and  the  latter,  in  his  History  of  the  United  States  (i.  871,  872),  follows  Chal- 
mers, Robertson,  and  Stoiy,  in  opposition  to  it.  The  leading  principle  in  the  religious 
system  of  the  colony  of  Massachusetts  was  the  compulsory  support  of  public  worship, 
and  the  liability  of  every  inhabitant  to  taxation  for  its  support  Anabaptists  and 
Quakers  were  first  exempted,  and  next  Episcopalians,  who  were  allowed  to  pay  their 
taxes  to  their  own  clergymen.  The  laws  still  in  force  contain  the  principle,  that  a 
religious  establishment  of  the  Christian  Protestant  religion  and  public  worship  ought  to 
be  maintained  by  legal  coercion.    Oakes  v.  Hill,  10  Pick.  833. 

Some  of  the  colonial  governments  provided  for  the  enjoyment  of  religioia  liberty  in 
the  largest  sense,  as  allowing  every  man  the  free  exercise  and  enjoyment  of  religious 
profession  and  worship  without  discrimination ;  and  this  was  the  language  of  the  con- 
stitution of  New  York,  of  1777 ;  and  it  is  oontinued  in  the  revised  constitution  of 
1846 ;  and  the  singularly  argumentative  preamble  and  statute  of  the  assembly  of  Vir- 
ginia, in  1786,  carried  the  doctrine  of  religious  freedom  to  the  same  extent  In  other 
instances,  religious  toUrcUion  was  granted,  which  meant  the  allowance  of  religious 
opinions  and  modes  of  worship  differing  from  those  established  by  law.  The  prevalent 
doctrine  at  the  present  day  is  in  favor  of  religious  liberty  and  equality,  without  the 
existence  of  any  power  of  control,  or  distinction  by  law,  or  establishment  The  Re- 
vised Constitution  of  New  York,  in  1846,  seems  to  have  set  at  liberty  even  the  con- 
sciences of  witnesses,  for  it  declares  that  "no  person  shall  be  rendered  incompetent  to 
be  a  witness  on  account  of  his  opinion  on  matten  of  religious  belief." 
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LECTURE  XXV. 

OF  AUENS  AND  NATIVES. 

We  are  next  to  consider  the  rights  and  duties  of  citizens  in 
their  domestic  relations,  as  distinguished  from  the  absolute 
rights  of  individuals,  of  which  we  have  already  treated.  Most 
of  these  relations  are  derived  from  the  law  of  nature,  and  they 
are  familiar  to  the  institutions  of  every  country,  and  consist  of 
husband  and  wife,  parent  and  child,  guardian  and  ward,  and 
master  and  servant  To  these  may  be  added  an  examination  of 
certain  artificial  persons  created  by  law,  under  the  well-known 
name  of  corporations.  There  is  a  still  more  general  division  of 
the  inhabitants  of  every  country,  under  the  comprehensive  title 
of  aliens  and  natives,  and  to  the  consideration  of  them  our  atten- 
tion will  be  directed  in  the  present  lecture,  (a;) 

(x)  It  18  competent  for  Gongreas,  even  United  States^  149  XJ,  S.  698.    Bat  part 

in  time  of  peace,  to  proyide  for  the  ezclu-  of  §  4,  which  proyides  that  Chinese  persons 

sion  of  certain  classes  of  aliens,  like  the  unlawfally  here  shaU  be  imprisoned  at 

Chinese,  and  to  make  the  immigration  in-  hard  labor,  is  invalid  in  depriving  the  ac- 

apectors'  decision  final  as  against  the  alien  cused  of  trial  by  jury  and  other  rights  se- 

unless  appeal  is  taken  to  the  saperintend-  cared  to  persons  accused  of  crime  (United 

entof  immigration.     Chae  Chan  Ping  v.  States  v.  Wong  Uep  Ken,  57  Fed.  Rep. 

United  States,  ISO  U.  S.  681  ;  Kishimnra  206),  as  is  also  §  8,  in  placing  upon  the 

Ekin  V.  United  States,  142  U.  S.  651 ;  accused  the  harden  of  proof  to  show  that 

Fong  Yae  Ting  v.  United  States,  149  U.  he  is  lawfully  here.     Ibid. ;  In  re  Sing 

S.   698;   United  States  v.   Ah  Toy,  47  Lee,  54  Fed.  Rep.  824.    The  Exclusion  Act 

Fed.  Rep.  805  ;  see  28  Am.  L.  Rev.  784.  of  Kov.  8,  1898  (28  St  at  L.  7)  includes 

A  State   legislature    cannot   curtail   the  such  Chinese  as  had  departed  from  the 

rights  of  aliens,  like  the  Chinese,  to  come  United  States  before  it  was  enacted  and 

to  and  depart  from   the   country.     Ex  afterwards  seek  to  return  here.    Lew  Jim 

parte  Ah  Cne,  101  Cal.  197.  v.  United  Stat^  66  Fed.  Rep.  958 ;  Lai 

Sec.  6  of  the  Chinese  exclusion  act  of  Moy  «.  United  States,  id.  955.    The  law 

May  5, 1892  (27  St.  25),  requiring  Chinese  of  Oct.  1,  1888,  is  not  unconstitutional  as 

laborers  already  in  this  country  to  file  a  divesting  rights  under  the  prior  acts  of 

certificate  of  residence,  on  pain  of  deporta-  1882  and  1884  and  the  treaties  with  China, 

tion,  is  constitutional.     Fong  Tue  Ting  v.  or  as  being  an  ex  post  facto  law.    In  re 
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1.  Of  Natives. — Natives  are  all  persons  born  within  the  juris- 
diction and  allegiance  of  the  United  States,  (a)  ^   If  they  were  resi- 

(a)  This  is  the  rule  of  the  common  law,  withont  any  regard  or  reference  to  the  po- 
litical condition  or  allegiance  of  their  parents,  with  the  exception  of  the  children  of 
amhassadors,  who  are  in  theory  bom  within  the  allegiance  of  the  foreign  power  they 
represent.  Calvin's  Case,  7  Co.  1 ;  Lynch  v.  Clarke,  1  Sandf.  Ch.  584,  689.  In  this 
last  case,  the  doctrine  relative  to  the  distinction  between  aliens  and  citizens  in  the 
jarispnidence  of  the  United  States  was  extensively  and  learnedly  discussed,  and  it  was 
adjadged  that  the  subject  of  alienage,  under  our  national  compact,  was  a  natiaiMU  sub- 
ject, and  that  the  law  on  this  subject  which  prevailed  in  all  the  United  States  became 
the  common  law  of  the  Untied  States,  when  the  union  of  the  states  was  consummated  ; 
and  the  general  rule  above  stated  is,  consequently,  the  governing  principle  or  common 
law  of  the  United  States,  and  not  of  the  individual  states  separately  considered.  The 
right  of  citizenship,  as  distinguished  from  alienage,  is  a  national  right,  character,  or 
condition,  and  does  not  pertain  to  the  individual  states  separately  considered.  The 
question  is  of  national,  and  not  individual  sovereignty,  and  is  governed  by  the  prin- 
ciples of  the  common  law  which  prevailed  in  the  United  States,  and  became,  under  the 
Constitution,  to  a  limited  extent,  a  system  of  national  jurisprudence.  It  was  accord- 
ingly held,  in  that  case,  that  the  complainant,  who  was  bom  in  Kew  York,  of  alien 
parents,  during  their  temporary  sojourn  there,  and  returned  while  an  infant,  in  the 
first  year  of  her  birth,  with  her  parents  to  their  native  country,  and  always  resided 
there  afterwards,  was  a  citizen  of  the  United  States  by  birth.  This  was  the  principle 
of  the  English  common  law  in  respect  to  all  persons  bom  within  the  king's  allegiance, 
and  was  the  law  of  the  colonies,  and  became  the  law  of  each  and  all  of  the  states,  when 
the  declaration  of  independence  was  made,  and  continued  so  until  the  establishment 
of  the  Constitution  of  the  United  States,  when  the  whole  exclusive  jurisdiction  of  this 
subject  of  citizenship  passed  to  the  United  States,  and  the  same  principle  has  there 
remained. 

1  But  see  49,  n.  1. 

Chae  Chan  Ping,  36  Fed.  Rep.  481 ;  see  apply  only  to  immigrants,  not  to  aliens 

United  States  v.  Loo  Way,  68  id.  476;  previously  here  and   returning.     In   re 

Same  v.  Ah  Poing,  69  id.  972.    The  power  Maiola,  67  Fed.  Bep.  114  ;  In  re  Marto- 

of  the  courts  to  review  executive  action  ex-  relli,  68  id.  487.    The  courts  cannot  now, 

duding  Chinese  who  were  formerly  mer-  by  habeas  corpus,  review  the  action  of  the 

chants  here  no  longer  exists  under  the  act  Secretary  of  the  Treasury  under  those  laws, 

of  Aug.  18, 1894  (28  St  at  L.  890).    Lem  United  States  «.  Arteago,  68  Fed.  Rep. 

Moon  Sing  v.  United  States,  158  U.  S.  588.  888 ;  see  Same  v.  Amor,  id.  885. 

Constitutional   authority    to  exclude         By  the  Act  of  Feb.  15,  1898,  §  7  (27 

certain  aliens,  such  as  alien  contract  la-  St   at  L.   452)  the  President  may  sus- 

borers,   includes  the  power  to  impose  a  pend  immigration  from  foreign  countries 

penalty  upon  persons  assisting  in  their  during  such  time  as  he  deems  necessary, 

coming  to  this  country.    LeesAr.  United  when  he  is  satisfied  of  the  existence  of 

States,  150  U.  S.  476.    The  alien-contract  cholera  or  other  infectious  or  contagious 

laws  of  Ck>ngress  are  constitutional  as  a  diseases  in  such  countries.    Upon  the  act 

regulation  of  commerce.     United  States  o.  of  Aug.  18,  1894  (28  St  at  L.  890),  see 

Craig,  28  Fed.  Rep.  796  ;  In  re  Florio,  48  In  re  Tom  Tum,  64  Fed.  Rep.  485;  In  re 

id.  114.    As  to  *<servants  "  under  it,  see  Chin  Yuen  Sing,  65  id.  571,  788  ;  United 

In  re  Howard,  68  Fed.  Rep.  268.    They  States  v.  Rogers,  id.  787. 
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dent  citizens  at  the  time  of  the  declaration  of  independence, 
though  bom  elsewhere,  and  deliberately  yielded  to  it  an  express 
or  implied  sanction,  they  became  parties  to  it,  and  are  to  be  con- 
sidered as  natives ;  their  social  tie  being  coeval  with  the  exists 
ence  of  the  nation.  If  a  person  was  born  here  before  our  inde- 
pendence, and  before  that  period  voluntarily  withdrew  into  other 
parts  of  the  British  dominions,  and  never  returned ;  yet  it  has 
been  held  that  his  allegiance  accrued  to  the  state  in  which  he  was 
bom,  as  the  lawful  successor  of  the  king ;  and  that  he  was  to  be 
considered  a  subject  by  birth,  (b)  It  was  admitted  that  this 
*  claim  of  the  state  to  the  allegiance  of  all  persons  bom  *  40 
within  its  territories  prior  to  our  Revolution,  might  sub- 
ject those  persons  who  adhere  to  their  former  sovereign  to  great 
inconveniences  in  time  of  war,  when  two  opposing  sovereigns 
claimed  their  allegiance ;  and  under  the  peculiar  circumstances 
of  the  case,  it  was,  undoubtedly,  a  very  strong  application  of 
the  common-law  doctrine  of  natural  and  perpetual  allegiance  by 
birth.  The  inference  to  be  drawn  from  the  discussion  in  the 
case  of  irilvaine  v.  Coxe  (a)  would  seem  to  be  in  favor  of  the 
more  reasonable  doctrine  that  no  antenattM  ever  owed  any  alle- 
giance to  the  United  States,  or  to  any  individual  state,  provided 
he  withdrew  himself  from  this  country  before  the  establishment 
of  our  independent  government,  and  settled  under  the  king's 
allegiance  in  another  part  of  his  dominions,  and  never  after- 
wards, prior  to  the  treaty  of  peace,  returned  and  settled  here. 
The  United  States  did  not  exist  as  an  independent  government 
until  1776 ;  and  it  may  well  be  doubted  whether  the  doctrine  of 
allegiance  by  birth  be  applicable  to  the  case  of  persons  who  did 
not  reside  here  when  the  Revolution  took  place,  and  did  not, 
therefore,  either  by  election  or  tacit  assent,  become  members  of 
the  newly  created  state.  The  ground  of  the  decision  in  the  latter 
case  was,  that  the  party  in  question  was  not  only  bom  in  New 
Jersey,  but  remained  there  as  an  inhabitant  until  the  4th  of 
October,  1776,  when  the  legislature  of  that  state  asserted  the 
right  of  sovereignty,  and  the  claim  of  allegiance  over  all  persons 
then  abiding  within  its  jurisdiction.  By  remaining  there  after 
the  declaration  of  independence,  and  after  that  statute,  the  party 
had  determined  his  right  of  election  to  withdraw,  and  had,  by  his 
presumed  consent,  become  a  member  of  the  new  government,  and 

{h)  Ainslie  v,  Martin,  9  Mass.  454.  (a)  2  Cn&ch,  280 ;  4  id.  209. 
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wasy  consequently,  entitled  to  protection,  and  bound  to  allegiance. 
The  doctrine  in  the  case  of  Bespublica  y.  Chapman  (6)  goes 
*  41  *  also  to  deny  the  claim  of  allegiance  in  the  case  of  a  per- 
son who,  though  bom  here,  was  not  here,  and  assenting 
to  our  new  goyemments,  when  they  were  first  instituted.  The 
language  of  that  case  was,  that  allegiance  could  only  attach  upon 
those  persons  who  were  then  inhabitants.  When  an  old  goyem- 
ment  is  dissolved,  and  a  new  one  formed,  ^^all  the  writers  agree/' 
said  Ch.  J.  M'Eean,  '^  that  none  are  subjects  of  the  adopted  goy- 
emment  who  have  not  freely  assented  to  it."  The  same  prin- 
ciple was  declared  by  the  Supreme  Court  of  New  York,  in 
Jackson  y.  White,{a)  and  it  was  held,  that  though  a  British  sub- 
ject resided  here  as  a  freeholder  on  the  4th  of  July,  1776,  and 
was  abiding  here  on  the  16th  of  July,  1776,  when  the  convention 
of  the  state  asserted  the  right  of  sovereignty  and  the  claim  of 
allegiance  over  all  such  persons,  yet,  that  under  the  circum- 
stances, the  person  in  question  being  a  British  officer,  and  a  few 
weeks  thereafter  placed  on  his  parole,  having  been  arrested  as  a 
person  disaffected  to  the  Revolution,  and  in  December,  1776,  join- 
ing the  British  forces,  was  to  be  deemed  an  alien,  and  as  having 
never  changed  his  allegiance,  or  elected  to  become  a  party  to  our 
new  goyernment.  The  doctrine  in  the  case  of  Ainslie  v.  Martin 
was  contrary,  also,  to  what  had  been  held  by  the  same  court  in 
the  cases  of  Gardner  v.  Ward  and  KUham  v.  Ward^{b)  where  it 
was  decided  that  persons  born  in  Massachusetts  before  the  Revo- 
lution, who  had  withdrawn  to  a  British  province  before  our  inde- 
pendence, and  returned  during  the  war,  retained  their  citizenship, 
while  the  same  persons,  had  they  remained  in  the  British  province 
until  after  the  treaty  of  peace,  would  have  been  British  subjects, 
because  they  had  chosen  to  continue  their  former  allegiance,  and 
there  was  but  one  allegiance  before  the  Revolution.  This  prin- 
ciple was  asserted  by  the  same  court  in  the  case  of  PhippSy{e) 
and  I  consider  it  to  be  the  true,  and  sound  law  on  the  subject 

(h)  I  Dallas,  53.  (a)  20  Johns.  818.  (h)  2  Mass.  286,  244,  note. 

(c)  2  Pick.  894,  note.  See  also  Dupont  v.  Pepper,  State  Reports,  S.  C.  6,  s.  p. 
In  Inglis  V.  The  Trustees  of  the  Sailors'  Snng  Harbor,  3  Peters,  99,  122,  128,  it  was 
acyudged  that  the  rights  of  election  between  the  new  and  old  goyemnient[s]  did  exist 
at  the  Bevolation,  in  1776,  to  all  the  inhabitants  ;  and  that  the  only  difficulty  was,  as 
to  the  time  and  as  to  the  evidence  of  the  election,  so  as  to  determine  the  qaestipn  ot 
allegiance  and  alienism.  There  was  a  reasonable  time  allowed'  to  elect  to  remain  a 
subject  of  Great  Britain,  or  to  become  a  citizen  of  the  United  States,    lb.  160. 
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*  To  create  allegiance  by  birth,  the  party  must  be  bom,  *  42 
not  only  within  the  territory,  but  within  the  allegiance  of 
the  government.  If  a  portion  of  the  country  be  taken  and  held 
by  conquest  in  war,  the  conqueror  acquires  the  rights  of  the  con- 
quered as  to  its  dominion  and  government,  and  children  bom  in 
the  armies  of  a  state  while  abroad,  and  occupying  a  foreign 
country,  are  deemed  to  be  born  in  the  allegiance  of  the  sovereign 
to  whom  the  army  belongs,  (a)  It  is  equally  the  doctrine  of  the 
English  common  law,  that  during  such  hostile  occupation  of  a 
territory,  if  the  parents  be  adhering  to  the  enemy  as  subjects  de 
faetOj  their  children,  bom  under  such  temporary  dominion,  are 
not  bom  under  the  allegiance  of  the  conquered,  (b) 

2.  The  Doctrine  of  AUeglanoe  and  Bspatriation.  —  It  is  the  doc- 
trine of  the  English  law,  that  natural-bom  subjects  owe  an  alle- 
giance which  is  intrinsic  and  perpetual,  and  which  cannot  be  de- 
vested by  any  act  of  their  own.  (c)  ^  (x)    In  the  case  of  Macd(maldj 

(o)  Vattely  b.  1,  c  10,  sec.  217 ;  b.  8,  c.  18,  sec  199. 

(&)  CalTin's  Case,  7  Co.  18,  a ;  Yaughan,  Gh.  J.,  in  Craw  v.  Ramsey,  Vangh,  Rep. 
281 ;  Dyer's  Rep.  2S4,  a,  pL  29.  An  alien,  says  Lord  Coke,  in  Calyin's  Case,  is  a 
person  oat  of  the  ligeanoe  of  tlie  king.  It  is  not  ea^ro  regnum,  nor  extra  legem,  bat 
extra  liifeantiam.  To  make  a  subject  born,  the  parents  most  be  under  the  actosl 
obedience  of  the  king,  and  the  place  of  birth  be  witiiin  the  king's  obedience  as  well  as 
within  his  dominions. 

(e)  Story's  Case,  Dyer,  298,  b,  800,  b  ;  1 BL  Comm.  870,  871 ;  1  Hale's  P.  C.  68 ; 
Focter^s  Crown  Law,  7,  59,  188. 

lUdny  V.  Udny,  L.  B.  1  H.  L.  Sc  441. 

{x)  It  seems  that  each  nation  has  an  be,  (1)  that  it  is  a  breach  of  international 
abflolnte  right  to  admit  or  exclude  aliens  law  for  one  nation  to  expel  its  mauvais 
at  discretion.  In  case  of  war  or  serious  eMJets  into  another  nation  ;  (2)  that  alle- 
trouble,  extraordinary  expulsion,  apply-  giance  to  the  national  sovereignty  may 
ing  to  whole  classes  of  persons,  is  only  be  aljured,  and  the  subject  may  be 
justifiable  on  the  ground  of  reprifial  or  naturalized  in  any  foreign  country  ;  (8) 
urgent  necessity,  and  this  should  be  tem-  that  an  Englishman  cannot  be  banished 
porary  only,  especially  as  to  those  domi-  or  exiled  without  his  consent,  except  that 
cUed  or  having  a  place  of  business  in  the  he  may  be  forced  to  go  abroad,  in  cer- 
oonntry,  and  should  be  effected  by  special  tain  cases,  to  stand  his  trial  by  foreign 
law  or  by  decree  previously  published  ;  colonial  law  ;  (4)  that  he  cannot  be  corn- 
sod  that,  in  cases  of  ordinary  expulsion,  pelled  involuntarily  to  leave  England  for 
notice  of  the  grounds  therefor  should  be  military  or  nsval  service,  or  to  perform 
fast  served  on  the  individual  concerned*  specifically  any  contract  to  serve  abroad. 
See  15  Law  Msg.  A  Bev.  (4th  Series),  which  is  not  within  the  Army  or  Navy 
84;  16  Journal  da  Droit  International,  Discipline  Acts  or  the  Merchant  Ship- 
857,  617.  The  modem  view  appesn  to  ping  Act  See  6  Law  Quarterly  Bev.  888, 
TOL.  n. — 5  £66] 
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who  was  tried  for  high  treason  in  1746,  before  Lord  Ch.  J.  Lee, 
and  who,  though  born  in  England,  had  been  educated  in  France, 
and  spent  his  riper  years  there,  his  counsel  spoke  against  the 

doctrine  of  natural  allegiance  as  slavish,  and  repugnant  to 
*  43   the  principles  of  their  *  Revolution.     The  court,  however, 

said,  that  it  had  never  been  doubted  that  a  subject  born, 
taking  a  commission  from  a  foreign  prince,  and  committing  high 
treason,  was  liable  to  be  punished  as  a  subject  for  that  treason. 
They  held  that  it  was  not  in  the  power  of  any  private  subject  to 
shake  off  his  allegiance  and  transfer  it  to  a  foreign  prince ;  nor 
was  it  in  the  power  of  any  foreign  prince,  by  naturalizing  or 
employing  a  subject  of  Great  Britain,  to  dissolve  the  bond  of 
allegiance  between  that  subject  and  the  crown,  (a)  Entering 
into  foreign  service,  without  the  consent  of  the  sovereign,  or 
refusing  to  leave  such  service,  when  required  by  proclamation^ 
is  held  to  be  a  misdemeanor  at  common  law.  (b) 

(a)  Foster's  Crown  Law,  69. 

{b)  1  East's  P.  C.  81 ;  I  Hawk  P.  C.  b.  1,  c.  22,  sec  8.  On  the  16th  of  October^ 
1807,  the  king  of  England  declared,  by  proclamation,  that  the  kingdom  was  menaced 
and  endangered,  and  he  recalled  from  foreign  service  all  seamen  and  seafaring  men, 
who  were  natural-bom  snbjects,  and  ordered  them  to  withdraw  themselTes,  and  retam 


408.    In  the  United  States  expatriation  A  foreignbom  citizen  who  has  placed  him- 

is  recognized  as  a  fundamental  right,  al-  self  under  the   dominion  of  a  foreign 

though  the  domicile  of  birth  easily  reverts,  government,  and  for  many  years  has  held 

Charles   Green's  Son   v.  Salas,  81  Fed.  himself  out  as  an  alien,  will  not  be  recog- 

Rep.  106 ;  Ware  v,  Wisner,  4  McCrary,  nized  as  an  American  citizen,  even  though 

66 ;  Koszta's  Case,  cited  in  185  U.  S.  64 ;  the    foreign    government    was  imposed 

Cockbum  on  Nationality,  118  ;  18  Am.  upon  in  thus  treating  him  as  a  citizen. 

Law  Rev.  831 ;  23  id.  769 ;  2  Wharton's  Charles  Green's  Son  v.  Salas,  31    Fed. 

Digest,  412 ;  6  Law  Quarterly  Rev.  27 ;  Bep.    106.     Internationally  the  United 

9  id.  187.  States  is  probably  the  strongest  exponent 

Expatriation    was  recognized   as  "a  of  the  views  that  it  is  a  breach  of  inter* 

natural  and  inherent  right  of  all  people "  national  law  for  one  state  to  expel  into 

by  the  Act  of  Congress  of  July  27, 1868  another  state  its  mauvait  guiets^  and  that 

(U.  S.  Bev.  Stats.  §  1999.)  See  as  to  British  the  subjects  of  any  state  can  fully  abjure 

subjects,  60  Alb.  L.  J.  112,  168.     Expa-  their  allegiance    by  naturalization  else- 

triation  from  the  United  States,  even  if  where,  without  the  assent  of  their  natural 

it  can  be    effected   otherwise  than    by  sovereign.    Bussia  appears  to   represent 

naturalization  in  a  foreign    country,    is  the  opposite  extreme,   in  expelling  her 

conditioned  upon  actual  departure  from  Jewish    subjects   and   yet  recently    de- 

this  country  ;  hence  an  American  woman  manding  of  England  the  extradition  of 

who  marries  a  foreigner,  but  continues  to  a  Russian  for  the  offence   of  becoming 

reside  here,  is  not  thereby  expatriated,  naturalized  in  that  country.    See  6  Law 

Comitis  V.  Parkerson,  66  Fed«  Bep.  666.  Quarterly  Rev.  389. 
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It  has  been  a  question,  frequently  and  gravely  argued,  both  by 
theoretical  writers  and  in  forensic  discussions,  whether  the  Eng- 
lish doctrine  of  perpetual  allegiance  applies  in  its  full  extent  to 
this  country.  The  writers  on  public  law  have  spoken  rather 
loosely,  but  generally  in  faror  of  the  right  of  a  subject  to  emi- 
grate and  abandon  his  native  country,  unless  there  be  some  pos- 
itive restraint  by  law,  or  he  is  at  the  time  in  possession  of  a 
public  trust,  or  unless  his  country  be  in  distress  or  in  war,  and 
stands  in  need  of  his  assistance. (<?)  Cicero  regarded  it  as 
one  of  the  firmest  foundations  of  Boman  *  liberty,  that  the  *  44 
Boman  citizen  had  the  privilege  to  stay  or  renounce  his 
residence  in  the  state  at  pleasure,  (a)  The  principle  which  has 
been  declared  in  some  of  our  state  constitutions,  that  the  citizens 
have  a  natural  and  inherent  right  to  emigrate,  goes  far  towards  a 
renunciation  of  the  doctrine  of  the  English  common  law,  as  being 
repugnant  to  the  natural  liberty  of  mankind,  provided  we  are  to 
consider  emigration  and  expatriation  as  words  intended  in  those 
cases  to  be  of  synonymous  import  But  the  allegiance  of  our 
citizens  is  due,  not  only  to  the  local  government  under  which 
they  reside,  but  primarily  to  the  government  of  the  United 
States;  and  the  doctrine  of  final  and  absolute  expatriation  re- 
quires to  be  defined  with  precision,  and  to  be  subjected  to  certain 
established  limitations,  before  it  can  be  admitted  into  our  juris- 
prudence as  a  safe  and  practicable  principle,  or  laid  down  broadly 
as  a  wise  and  salutary  rule  of  national  policy.  The  question 
has  been  frequently  discussed  in  the  courts  of  the  United  States, 
but  it  remains  to  be  definitively  settled  by  judicial  decision.  (6)  ^ 

home,  on  pain  of  being  proceeded  against  for  contempt.  It  was  farther  declared  that 
no  foreign  letters  of  naturalization  could,  in  any  manner,  devest  his  nataral-bom 
subjects  of  their  allegiance,  or  alter  their  dnty  to  their  lawful  sovereign. 

(c)  Grotius,  b.  2,  c.  5,  sec.  24 ;  Puff.  Droit  des  Gens,  liv.  8,  c.  11,  sees.  2,  8 ;  Bynk. 
Q.  J.  Pub.  c.  22  ;  Yattel,  b.  1,  c.  19,  sees.  218,  228,  224,  225  ;  1  Wyckefort,  L'Embass. 
117, 119. 

(a)  Ke  quis  invitns  civitate  mutetur  ;  neve  in  dvitate  maneat  invitus.  Hsec  sunt 
enim  fundamenta  firmiasima  nostr»  libertatis,  sui  quemque  juris  et  retinendi  et 
dimittendi  esse  dominunL  Orat.  pro  L.  0.  Balbo,  c.  18.  In  the  treaty  between  the 
United  States  and  Saxony,  in  1846,  it  was  declared  that  every  kind  of  droU  dtAvhaine^ 
droit  de  retraiie,  and  droit  de  dibradion^  or  tax  on  emigration,  was  abolished  between 
the  contracting  parties  and  their  subjects. 

(b)  In  the  case  of  The  State  v.  Hunt,  in  South  Carolina,  in  1885,  2  Hill  (S.  C), 
1>  the  subject  of  allegiance,  and  to  whom  due  under  the  Constitution  of  the  [Jnited 

1  See  49,  n.  1. 
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A  review  of  those  discussions  cannot  be  uninstructive. 

In  the  case  of  Talbot  y.  Jans(m^(c)  the  doctrine  was  brought 
before  the  Supreme  Court  of  the  United  States,  in  1795.  It  was 
contended,  on  one  side,  that  the  abstract  right  of  individuals 
to  withdraw  from  the  society  of  which  they  were  members  was 
antecedent  and  superior  to  the  law  of  society,  and  recognized  by 
the  best  writers  on  public  law,  and  by  the  usage  of  nations ;  that 
the  law  of  allegiance  was  derived  from  the  feudal  system,  by 
which  men  were  chained  to  the  soil  on  which  they  were  bom, 
and  converted  from  free  citizens  to  be  the  vassals  of  a  lord 
*  45  or  superior ;  that  this  country  *  was  colonized  and  settled 
upon  the  doctrine  of  the  right  of  emigration ;  and  the  right 
was  incontestable  if  exercised  in  due  conformity  with  the  moral 
and  social  obligations ;  that  the  power  assumed  by  the  govern- 
ment of  the  United  States  of  naturalizing  aliens,  by  an  oath  of 
allegiance  to  this  country,  after  a  temporary  residence,  virtually 
implies  that  our  citizens  may  become  subjects  of  a  foreign  power 
by  the  same  means. 

The  counsel  on  the  other  side  conceded  that  birth  gave  no 
property  in  the  man,  and  that  upon  the  principles  of  the  Ameri- 
can government  he  might  leave  his  country  when  he  pleased, 
provided  it  was  done  bona  fide,  and  with  good  cause,  and  under 
the  regulations  prescribed  by  law ;  and  that  he  actually  took  up 
his  residence  in  another  country,  under  an  open  and  avowed 
declaration  of  his  intention  to  settle  there.  This  was  required 
by  the  most  authoritative  writers  on  the  law  of  nations;  and 
Heineccius,  in  particular,  required  that  the  emigrant  should 
depart  with  the  desire  to  expatriate,  and  actually  join  himself  to 

States,  was  profoimdly  discossed,  and  it  was  declared  by  a  nujority  of  the  Goart  of 
Appeals  that  the  citiaens  owed  allegiance  to  the  United  States,  and  snbordinately  to 
the  state  under  which  they  lired ;  that  allegiance  was  not  now  nsed  in  the  feudal 
sense,  arising  out  of  the  doctrine  of  tenure,  and  that  we  owed  aUegiance  or  obedience 
to  both  governments,  to  the  extent  of  the  constitutional  powers  existing  in  each. 
The  court  held  that  an  oath  prescribed  by  an  act  of  the  legislature  of  December,  1888, 
to  be  taken  by  every  militia  officer,  that  he  should  be  faiUkfid^  and  ime  aUegianee 
bear  to  the  State  of  South  Carolina,  was  unconstitutional  and  void,  as  being  incon- 
sistent with  the  allegiance  of  the  citizens  to  the  federal  government  The  court  conse- 
quently condemned  the  ordinance  of  the  convention  of  South  Carolina  of  November, 
1882,  as  containing  unsound  and  heretical  doctrine,  when  it  declared  that  the  alU* 
gianee  of  the  citizens  was  due  to  the  state,  and  obedUnee  only,  and  not  allegiances  could 
be  due  to  any  other  delegated  power. 
{e)  8  Dallas,  188. 
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another  state ;  that  though  all  this  be  done,  it  only  proved  that  a 
man  might  be  entitled  to  the  right  of  citizenship  in  two  coun- 
tries ;  and  proving  that  he  had  been  received  by  one  country,  did 
not  prove  that  his  own  country  had  surrendered  him ;  that  the 
locomotive  right  finally  depended  upon  the  consent  of  the  govern- 
ment ;  and  the  power  of  regulating  emigration  was  an  incident 
to  the  power  of  regulating  naturalization,  and  was  vested  exclu- 
sively in  Congress ;  and  until  they  had  prescribed  the  mode  and 
terms,  the  character  and  the  allegiance  of  the  citizen  continued. 
The  judges  of  the  Supreme  Court  felt  and  discovered  much 
embarrassment  in  the  consideration  of  this  delicate  and  difScult 
question,  and  they  gave  no  definite  opinion  upon  it  One  of 
them  (a)  observed,  that,  admitting  the  intention  of  expa- 
triation had  been  legally  declared,  it  was  necessary  *  that  *  46 
it  should  have  been  carried  into  effect,  and  that  the  party 
should  have  actually  become  a  subject  of  the  foreign  govern- 
ment; that  the  caus9  of  removal  must  be  lawful,  otherwise  the 
emigrant  acts  contrary  to  his  duty ;  that  though  the  legislature 
of  a  particular  state  should,  by  law,  specify  the  lawful  cause  of 
expatriation,  and  prescribe  the  manner  in  which  it  might  be 
effected,  the  emigration  could  only  affect  the  local  allegiance  of 
the  party,  and  not  draw  after  it  a  renunciation  ^)f  the  higher 
allegiance  due  to  the  United  States ;  and  that  an  act  of  Congress 
was  requisite  to  remove  doubts,  and  furnish  a  rule  of  civil  con- 
duct on  this  very  interesting  subject  of  expatriation.  Another 
of  the  judges  (b)  admitted  the  right  of  individual  emigration  to 
be  recognized  by  most  of  the  nations  of  the  world,  and  that  it 
was  a  right  to  be  exercised  in  subordination  to  the  public  interest 
and  safety,  and  ought  to  be  under  the  regulation  of  law ;  that  it 
ought  not  to  be  exercised  according  to  a  man's  will  and  pleasure, 
without  any  restraint;  that  every  man  is  entitled  to  claim  rights 
and  protection  in  society,  and  he  is,  in  his  turn,  under  a  solemn 
obligation  to  discharge  his  duty ;  and  no  man  ought  to  be  per- 
mitted to  abandon  society,  and  leave  his  social  and  political 
obligations  unperformed.  Though  a  person  may  become  natural- 
ized abroad,  yet  if  he  has  not  been  legally  discharged  of  his 
allegiance  at  home,  it  will  remain,  notwithstanding  the  party 
may  have  placed  himself  in  difficulty,  by  double  and  conflicting 
claims  of  allegiance. 

(a)  F^ttexwm^  J.  (b)  Iredell,  J. 
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The  majority  of  the  Supreme  Court  gave  no  opinion  upon 
the  question;  but  the  inference  from  the  discussion  would 
seem  to  be,  that  a  citizen  could  not  devest  himself  of  his  alle- 
giance, except  under  the  sanction  of  a  law  of  the  United. 
States;  and  that  until  some  legislative  regulations  on  the  sub* 
ject   were   prescribed,   the    rule    of   the    common    law    must 

prevail. 
"^47       *In  1797,  the  same  question  was  brought  before  the 

Circuit  Court  of  the  United  States  for  the  district  of  Con- 
necticut, in  the  ca43e  of  I^aac  WiUiamSj{a)  and  Ch.  J.  Ellsworth 
ruled  that  the  common  law  of  this  country  remained  as  it  was 
before  the  Revolution.  The  compact  between  the  community 
and  its  members  was,  that  the  community  should  protect  its 
members,  and  that  the  members  should  at  all  times  be  obedient 
to  the  laws  of  the  commimity,  and  faithful  to  its  defence.  No 
member  could  dissolve  the  compact  without  the  consent  or  default 
of  the  community,  and  there  had  been  no  consent  or  default  on 
the  part  of  the  United  States.  "  No  visionary  writer  carried  the 
principle  to  the  extent  that  a  citizen  might,  at  any  and  all  times, 
renounce  his  own,  and  join  himself  to  a  foreign  country ;  and  no 
inference  or  consent  could  be  drawn  from  the  act  of  the  govern- 
ment in  the  naturalization  of  foreigners,  as  we  did  not  inquire 
into  the  previous  relations  of  the  party,  and  if  he  embarrasses 
himself  by  contracting  contradictory  obligations,  it  was  his  own 
folly  or  his  fault " 

This  same  subject  was  again  brought  before  the  Supreme 
Court  in  the  case  of  Murray  v.  2%e  Charming  BeUy^  in  the  year 
1804.  (J>)  It  was  insisted,  upon  the  argument,  that  the  right  of 
expatriation  did  exist,  and  was  admitted  by  all  the  writers  upon 
general  law,  but  that  its  exercise  must  be  accompanied  by  three 
circumstances,  viz. :  fitness  in  point  of  time,  fairness  of  intent, 
and  publicity  of  the  act  The  court,  however,  in  giving  their 
opinion,  avoided  any  decision  of  this  great  and  litigated  point, 
by  observing,  that  "whether  a  person  born  within  the  United 
States,  or  becoming  a  citizen  according  to  the  established  laws 
of  the  country,  can  devest  himself  absolutely  of  that  character, 
otherwise  than  in  such  manner  as  may  be  prescribed  by  law,  is  a 

question  which  it  was  not  necessary  to  decide."  After- 
*48   wards,  in  the  Circuit  *  Court  of  the  United  States,  at 

(a)  Cited  in  2  Granch,  82,  note.  (h)  2  Cranch,  64. 
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Philadelphia,  (a)  Judge  Washington  observed,  that  he  did  not 
mean  to  moot  the  question  of  expatriation,  founded  on  the  self- 
will  of  a  citizen,  because  it  was  beside  the  case  before  the 
court;  but  that  he  could  not  admit  that  a  citizen  of  the  United 
States  could  throw  off  his  allegiance  to  his  country  without  some 
law  authorizing  him  to  do  so.  This  was  the  doctrine  declared 
also  by  the  Chief  Justice  of  Massachusetts.  (6)  The  question 
arose  again  before  the  Supreme  Court  of  the  United  States,  in 
February,  1822,  in  the  case  of  The  Santisnma  Trinidad,  (c)  and 
it  was  suffered  to  remain  in  the  same  state  of  uncertainty.  The 
counsel  on  the  one  side  insisted  that  the  party  had  ceased  to  be 
a  citizen  of  the  United  States,  and  had  expatriated  himself,  and 
become  a  citizen  of  Buenos  Ayres,  by  the  only  means  in  his 
power,  an  actual  residence  in  that  country,  with  a  declaration 
of  his  intention  to  that  effect  The  counsel  on  the  other  side 
admitted  that  men  may  remove  from  their  own  country  in  order 
to  better  their  condition,  but  it  must  be  done  for  good  cause, 
and  without  any  fraudulent  intent;  and  that  the  slavish  prin* 
ciple  of  perpetual  allegiance  growing  out  of  the  feudal  system, 
and  the  fanciful  idea  that  a  man  was  authorized  to  change 
his  country  and  his  allegiance  at  his  own  will  and  pleasure, 
were  equally  removed  from  the  truth.  Mr.  Justice  Story, 
in  delivering  the  opinion  of  the  court,  waived  the  decision 
of  the  question,  by  observing  that  the  court  gave  no  opinion 
whether  a  citizen,  independent  of  any  legislative  act  to 
that  effect,  could  throw  off  his  own  allegiance  to  his  native 
country ;  that  it  was  perfectly  clear  it  could  not  be  done  with- 
out a  bona  fide  change  of  domicile,  under  circumstances  of 
good  faith;  and  that  it  would  be  sufBcient  to  ascertain  the 
precise  nature  and  limits  of  this  doctrine  of  expatriation, 
when  it  should  become  a  leading  point  for  the  judgment  of 
the  court 

*Prom  this  historical  review  of  the  principal  discus-  *49 
flions  in  the  federal  courts  on  this  interesting  subject 
in  American  jurisprudence,  the  better  opinion  would  seem 
to  be,  that  a  citizen  cannot  renounce  his  allegiance  to  the 
United  States  without  the  permission  of  government,  to  be 
declared  by  law;  and  that,  as  there  is  no  existing  legislative 

(a)  Unitfld  States  v.  Gillies,  1  Peters,  C.  C.  159. 

{b)  9  ICasB.  461.  (e)  7  Wheaton,  283. 
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regalation  on  the  case^  the  rule  of  the  English  common  law 
remains  unaltered,  (a)  ^ 

(a)  This  role  was  admitted  in  In^  v.  The  TroBtees  of  the  SaUors'  Sung  Harbor, 
8  Peters,  99,  and  ezpiessly  declared  in  Shanks  v,  Dapont,  ib.  242,  where  it  was  held, 
by  the  Sapreme  Ck>iirt  of  the  United  States^  that  the  marriage  of  a  feme  sole  with  an 
alien  produced  no  dissolution  of  her  natire  allegiance ;  and  that  it  was  the  general 
doctrine  that  no  persons  conid,  by  any  act  of  their  own,  without  the  consent  of  the 
government,  put  off  their  allegiance  and  become  aliens.  The  Court  of  Appeals  of 
Kentucky,  in  Alsberry  v.  Hawkins,  9  Dana,  178,  so  late  as  1889,  did  indeed  consider 
expatriation  a  practical  and  fundamental  American  doctrine^  and  that,  if  there  be  no 
sUUtUe  reguUUion  on  the  subject,  a  citizen  may,  in  good  £uth,  abjure  his  country,  and 
that  the  assent  of  the  goYemment  was  to  be  presumed,  and  he  be  deemed  denation- 
alized. But  from  the  cases  already  referred  to,  the  weight  of  American  authority  is 
in  faror  of  the  opposite  doctrine,  and  which  is  founded,  as  I  apprehend,  upon  the 
most  safe  and  practicable  principles.  The  naturalization  laws  of  the  United  States  are, 
howerer,  inconsistent  with  this  general  doctrine,  for  they  require  the  alien  who  is  to  be 
naturalized  to  abjure  his  former  allegiance^  without  requiring  any  evidence  that  his 
native  sovereign  has  released  it. 

1  NationalUy,^{a)  Place  of  Birth,  —  Feb.  10,  1855,  stated  below  ;  Ludlam  v. 

By  the  fourteenth  amendment  of  the  Con-  Ludlam,  26  N.  T.  856  ;  81  Barb.  486, 500 ; 

stitution,  "  All  persons  bom  or  naturalized  Nationality,  tupra,  c  1,  sec.  4,  p.  18  ^ 

in  the  United  States,  and  subject  to  the  seq, ;  c.  6,  sec  2,  pp.  187,  188.     The 

jurisdiction  thereof,  are  citizens  of  the  adoption  of  this   logically  requires   the 

United  States  and  of  the  state  wherein  abandonment  of  the  other  (see  7  Am.  Law 

they  reside."    This  seems^  fix  upon  us  Bev.  352,  858) ;  and  the  CivU  Rights  Bill 

the  doctrine  stated  in  the  text  {ante,  89),  of  April  9,  1866,  avoided  the  chance  of  a 

and  derived  from  the  principle  of  the  conflict  by  only  declaring  to  be  citizens 

English  common  law,  that  all   persons  those  "bom  in  the  United  States,  and  not 

bom  within  the  dominions  of  the  crown,  subject  to  any  foreign  power."    However, 

with  hardly  an  exception,  are  to  all  intents  the  above  clause  of  the  amendment  is 

and  purposes  British  subjects.     (Nation-  made  less  objectionable  by  the  recognition 

ality,  by  the  Right  Hon.  Sir  A.  Cockbum,  of  the  right  of  expatriation.    Act  of  July 

Lord  Chief  Justice  of  Engbind,  c  1,  sec  27,  1868,  stated  below.    See  St  88  Vict 

2,  p.  11.)    [In  Minor  v.  Happersett,  21  c  14,  §  4,  which  allows  a  similar  escape 

Wall.  162,  the  court  expressly  refuse  to  from  a  similar  difficulty.   The  clause  in  the 

decide  whether  children  bom  within  the  Constitution  is  restrained,  moreover,  by 

United  States,  of  alien  parents,  are  citizens,  the  words  "  and  subject  to  the  jurisdiction 

It  is  also  there  held  that  the  right  of  vot-  thereof,**  which  have  been  thought  suffi- 

ing  is  not  a  necessary  incident  of  citizen-  cient  to  exclude  Indians  from  its  operation, 

ship.    See  also  Slaughter-House  Cases,  16  Report  of  the  Judicial  Committee  of  the 

Wall.  86.]     Another  test  of  nationality  Senate,  Dec    14,    1870,   No.    268 ;    see 

by  birth,  and  obviouslj  inconsistent  with  ICcEay  v.  Campbell,  5  Am.  Law  T.  407. 

that  of  the  place  of  birth  just  stated,  is  For  although  in  general  all  persons,  with 

the  nationalify  of  the  parent.    The  latter  a  few  exceptions,  who  are  within  a  country 

test  is  now  admitted  to  be  the  trae  one,  are  sulject  to  its  jurisdiction,  a  different 

and  is  adopted  by  most  nations,  including  principle  has  been  applied  to  the  Indians 

the  United  States.     Act  of  Coogreas  of  whose  jurisdiction  is  tribal,  not  territorial, 
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There  is,  however,  some  relaxation  of  the  old  and  stern  rule 
of  the  common  law,  required  and  admitted  under  the  liberal 


— as  was  also  formerly  the   case  with  of  June*?,  1872,  $  29,  17  St.  at  L.  268, 

European  nations,  a  fact  which  seems  to  any  alien  seaman  may  become  a  citizen  hy 

aocoont  for  some  modem  doctrines.  declaring  his  intention  before  a  competent 

(b)  Parentoffe.  —  By  the  act  of  Febm-  court,  and  snbseqnently  serving  three 
ary  10, 1855,  persons  theretofore  bom  or  years  on  a  merchant  yessel  of  the  United 
thereafter  to  be  bom  oat  of  the  limits  and  States  ;  and  snch  person  will  reoeiye  pro- 
jnrisdiction  of  the  United  States,  whose  tection  as  a  citizen  from  the  time  of  filing 
fathers  were,  or  shall  be  at  the  time  of  his  declaration  of  intention.  — b.]  Under 
their  birth,  citizens  of  the  United  States,  the  act  of  1802,  a  court  of  record  without 
shall  be  deemed  and  are  declared  to  be  any  recording  officer  is  not  competent  to 
citizens  of  the  United  States,  provided  receive  an  alien's  preliminary  declaration 
that  the  rights  of  citizenship  shall  not  of  his  intention  to  become  naturalized. 
descend  to  persons  whose  fathers  never  Ex  parte  Cregg,  2  Curtis,  98 ;  State  v, 
resided  in  the  United  States.  [B.  S.  Whittemore,  50  K.  H.  245.  The  recep- 
S  1998.  See  State  «.  Adams,  45  Iowa,  tion  of  the  preliminary  oath  is  a  ministerial 
99.]  Moreover,  it  has  been  held  in  a  case  duty  which  the  clerk  may  perform.  But- 
not  within  the  acts  of  Congress,  that  the  terworth's  Case,  1  Woodb.  &  M.  82S. 
son  of  an  American  citizen  by  an  alien  But  the  power  to  admit  to  citizenship  is 
mother,  bora  in  a  foreign  country  while  judicial,  and  cannot  be  delegated  to  the 
his  father  was  temporarily  resident  there,  derk.  Matter  of  Clark,  18  Barb.  444 ; 
was  an  American  citizen  by  the  common  The  Accra,  2  Abb.  U.  S.  484,  444 ; 
law,  and  that  the  act  of  25  £dw.  III.  (posC,  McCarthy  «.  Marsh,  1  Seld.  (5  N.  Y.) 
51)  was  only  dedaiatory.  Ludlam  v.  268,279,284.  By  the  British  Naturaliza- 
Lndlam,  26  N.  Y.  856  ;  81  Barb.  486.  tion  Act  of  1870,  St  88  Vict  c.  14,  {  7,  an 
The  ojnnion  of  Lord  Chief  Justice  Cockbum  alien  who  has  resided  in  the  United  King- 
seems  to  be  the  other  way.  See  his  work  dom,  or  who  has  been  in  the  service  of  the 
on  Nationality,  c  5,  sec.  2,  p.  9.  See  crown,  for  not  less  than  five  years,  and 
Albany  v,  Derby,  80  Yt.  718.  Under  who  intends,  when  naturalized,  either  to 
statutes  in  pari  wOteria  it  has  been  held  reside  in  the  United  Kingdom,  or  to  serve 
that  one  bom  in  America  did  not  lose  his  under  the  crown,  may  apply  for  a  certifi- 
rights  as  a  British  sulgect  merely  because  cate  of  naturalization  to  a  Secretary  of 
the  emigrating  ancestor  had  abjured  his  al-  State.  His  decision  is  final,  and  he  need 
legiance  to  the  crown,  and  had  been  natural-  give  no  reasons.  An  alien  to  whom  such 
ized  in  America,  he  never  having  been  certificate  is  granted  is  entitled  to  all  the 
attainted.    Fitch  v.  Weber,  6  Hare,  51.  political  and  other  rights,  &c.,  and  is  sub- 

(«)    Naturalizaticn^  —  By  the  act   of  ject  to  all  the  obligations  of  a  natural-bom 

July  17, 1862,  §  21,  any  alien  orer  twenty-  British  sutrject,   except  that  he  is  not, 

one  years  old,  who  has  enlisted  or  shall  within  the  foreign  state  of  which  he  was 

enlist  in  the  armies  of  the  United  States,  previously  a  subject,  to  be  deemed  a  British 

may  be  admitted  to  become  a  citizen  of  subject,  unless  he  has  ceased  to  be  a  subject 

the  United  States  without  any  previous  of  that  state,  &c. 

declaration  of  his  intention,  on  proof  of  (d)  NaUonalUy  of  Married  Women,  — 
one  yearns  residence  previous  to  lus  appU-  By  the  act  of  February  10, 1855,  §  2,  any 
cation,  good  moral  character,  and  that  he  woman  who  might  lawfully  be  naturalized 
has  been  honorably  discharged.    [By  act    under  the  existing  laws,  married,  or  who 
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influence  of  commerce.  Though  a  natural-bom  subject  cannot 
throw  off  his  allegiance,  and  is  always  amenable  for  criminal 

acts  against  his  native  country,  yet  for  commercial  purposes  he 
may  acquire  the  rights  of  a  citizen  of  another  country,  and  the 
place  of  domicile  determines  the  character  of  a  party  as  to 

trade,  (i)    Thus,  in  the  case  of  Scott  v.  Schwartz^  (c)  it  was  de- 

{b)  See  i.  74-76.  (c)  Comyns's  Rep.  677. 

shall  be  married  to  a  citizen  of  the  United  the  right  of  expatriation  is  a  natural  and 
States,  ahaU  be  deemed  and  taken  to  be  a  inherent  right  of  all  people,  ftc.,  enacts 
citizen ;  see  64,  n.  (e);  [Leonard  v.  Qrant,  that  any  declaration,  instraction,  opinion, 
6  Saw.  608.  As  to  the  effect  of  sabse-  order,  or  decision  of  any  officers  of  thia 
quent  marriage  to  an  alien,  see  Pequignot  goremment  which  denies,  restricts,  im- 
V.  City  of  Detroit,  16  Fed.  Rep.  211 ;  pairs,  or  questions  the  right  of  expatria- 
Citizenship,  15  Op.  Att.-Qen.  699.]  And  tion,  is  hereby  declared  inconsistent  with 
this  act  is  oonstnied  literally  to  mean  that  the  fundamental  principles  of  this  gorem- 
the  husband  need  not^be  a  citizen  at  the  ment  See  9  Op.  Att.-Gen.  S66.  By  the 
time  of  the  marriage,  but  that  any  free  more  modest,  but  more  effective,  St  83 
white  woman  already  married  to  an  alien  Vict.  c.  14,  §  6,  British  subjects  cease  to 
becomes  naturalized  by  the  naturalization  be  such,  in  most  cases,  upon  becoming 
of  her  husband.  Kelly  v.  Owen,  7  Wall,  naturalized  in  a  foreign  state.  Before 
496 ;  Burton  v.  Burton,  1  Keyes,  869.  these  acts  were  passed,  a  treaty  between 
See  also  the  provisions  for  the  widows  of  this  countiy  and  the  North  German  Con- 
aliens  who  die  after  having  taken  the  first  federation  (16  St.  at  L.  616)  had  been 
steps  toward  naturalization,  mentioned  in  signed,  which  provides  that  citizens  of  the 
the  text,  62.  The  act  just  given  is  con-  North  German  Confederation  who  become 
trary  to  the  common  law.  Nationality,  naturalized  citizens  of  the  United  States, 
c.  1,  sec.  2,  p.  11 ;  Beck  v.  McGillis,  9  and  shall  have  resided  uninterruptedly 
Barb.  86,  49 ;  White  v.  White,  2  Met.  within  the  United  States  five  years,  shall 
<Ky.)  186.  But  Lord  Chief  Justice  Cock-  be  held  by  the  North  German  Confedera- 
bum  thinks  that  it  ought  to  be  a  general  tion  to  be  American  citizens,  and  shall  be 
rule  that  the  nationality  of  the  wife  treated  as  such.  And  there  is  a  recipro- 
should  follow  that  of  the  husband,  and  cal  provision  as  to  citizens  of  the  United 
should  also  change  when  his  changes  States  who  become  naturalized  in  the 
(Nationality,  c  6,  sec  4,  p.  211) ;  and  so  Confederation.  It  is,  however,  very  prop- 
it  is  enacted  by  the  Naturalization  Act,  erly  stipulated  that  naturalized  citizens 
1870,  St  83  Vict.  c.  14,  §  10.  Compare  of  the  one  country  remain  liable,  on  their 
Bishopv.  Bishop,  80  Penn.  St.  412.  There  return  to  the  other,  for  acta  punishable 
is  no  statute  as  to  American  women  mar-  by  the  laws  of  the  latter,  and  done  before 
rying  aliens,  but  the  common  law  of  Eng-  emigration  ;  saving  always  the  limitation 
land  is  as  stated  in  note  (a).  Nationality,  established  by  those  laws.  If  a  natural- 
c  1,  sec  2,  p.  11.  See,  however.  Madam  ized  citizen  renews  his  residence  in  his 
Berthemy's  Case,  12  Op.  Att-Gen.  7.  original  country  without  the  intent  to 
(e)  Expatriation.  —See,  generally.  Sir  return,  he  shall  be  held  to  have  renounced 
Alex.  Cockbum*s  work  on  Nationality,  his  naturalization.  Whether  the  old  citi- 
c  8,  sec.  8,  p.  W,  The  act  of  Congress  zenship  revives  is  not  said.  P<w<;  52,  n.  1» 
of  July  27, 1868,  §  1,  after  reciting  that  adfinem. 
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cidedy  in  the  Exchequer,  the  18  Oeo.  11.,  that  a  residence  in 
Russia  gave  the  English  mariners  of  a  Russian  ship  the  char- 
acter of  Russian  mariners,  within  the  meaning  of  the  British 
Navigation  Act.  And  in  the  case  of  Wilson  v.  Marryat^  (d)  it  was 
decided  by  the  Court  of  E.  B.  that  a  natural-born  British  subject 
might  acquire  the  character  and  be  entitled  to  the  privileges  of 
an  American  citizen,  for  commercial  purposes.  So,  an  American 
citizen  may  obtain  a  foreign  domicile,  which  will  impress 
upon  him  a  national  character  *  for  commercial  purposes,  *  50 
in  like  manner  as  if  he  were  a  subject  of  the  government 
under  which  he  resided ;  and  yet  without  losing  on  that  account 
his  original  character,  or  ceasing  to  be  bound  by  the  allegiance 
due  to  the  country  of  his  birth,  (a)  The  subject  who  emigrates 
bona  fide,  and  procures  a  foreign  naturalization,  may  entangle 
himself  in  difficulties,  and  in  a  conflict  of  duties,  as  Lord  Hale 
observed;  (i)  but  it  is  only  in  very  few  cases  that  the  municipal 
laws  would  affect  him.  If  there  should  be  war  between  his 
parent  state  and  the  one  to  which  he  has  attached  himself,  he 
must  not  arm  himself  against  the  parent  state;  and  if  he  be 
recalled  by  his  native  government,  he  must  return,  or  incur  the 
pain  and  penalties  of  a  contempt  Under  these  disabilities,  all 
the  civilized  nations  of  Europe  adopt  (each  according  to  its  own 
laws)  the  natural-born  subjects  of  other  countries. 

The  French  law  will  not  allow  a  natural-bom  subject  of  France 
to  bear  arms,  in  the  time  of  war,  in  the  service  of  a  foreign 
power  against  France;  and  yet,  subject  to  that  limitation,  every 
Frenchman  is  free  to  abdicate  his  country,  (c) 


((0  8  T.  B.  81 ;  1  Boe.  &  P.  480,  8.  c. 

(a)  TTnited  States  v.  Gillies,  1  Peters  C.  G.  169  ;  Morray  v.  The  Schooner  Charm- 
ing Betsy,  2  Oranch,  64.  By  the  original  Magna  Charta,  granted  by  King  John,  art. 
88,  it  was  declared :  Ut  liceat  unicoique  exire  de  regno  et  redire  salva  fide  Domini 
regis.     Vide  aupra,  88. 

(&)  1  Hale's  Hist  P.  C.  68. 

{c)  Pothier's  Traits  dn  Droit  de  Propri^t^,  n.  94 ;  Code  Napoleon,  Nos.  17,  21 ; 
Tonllier,  Droit  Ciyil  Francis,  L  n.  266.  By  a  decree  of  the  Emperor  of  Anstria,  of 
March  24,  1888,  Austrian  subjects,  leaving  Uie  Austrian  dominions  without  permission 
of  the  magistrates  and  release  of  Austrian  citizenship,  and  with  an  intention  never  to 
return,  become  wnlaufflil  emigranls^  and  lose  aU  their  civil  and  political  rights  at  home. 
Accepting  foreign  citizenship,  or  entering  into  foreign  service  without  leave,  are 
decisive  proofs  of  such  intention.  Encydo.  Amer.  tit.  Emigration.  This  is  under- 
stood to  be  the  consequence  attached  by  the  law  in  France  to  Frenchmen  entering 
foreign  service  without  leave.    They  lose  their  nationality,  or  civil  and  political  rights, 
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3.  Of  ChUdren  bom  Abroad.  —  An  alien  is  a  person  born  out  of 
the  jurisdiction  and  allegiance  of  the  United  States.  There  are 
some  exceptions,  however,  to  this  rule,  by  the  ancient  English 
law,  as  in  the  case  of  the  children  of  public  ministers  abroad 
(provided  their  wives  be  English  women),  for  they  owe  not  even 
a  local  allegiance  to  any  foreign  power,  (d)  So  also,  it  is  said, 
that  in  every  case  the  children  born  abroad,  of  English  parents, 
were  capable,  at  common  law,  of  inheriting  as  natives,  if  the 
father  went  and  continued  abroad  in  the  character  of  an 
*  51  Englishman,  and  *  with  the  approbation  of  the  sovereign,  (a)^ 
The  statute  of  25  Edw.  III.  stat.  2,  appears  to  have  been 
made  to  remove  doubts  as  to  the  certainty  of  the  common  law  on 
this  subject;  and  it  declared  that  children  thereafter  born  with-' 
out  the  ligeance  of  the  king,  whose  father  and  mother,  at  the  time 
of  their  birth,  were  natives,  should  be  entitled  to  the  privileges 
of  native  subjects,  except  the  children  of  mothers  who  should 
pass  the  sea  without  leave  of  their  husbands.  The  statute  of  7 
Anne,  c.  5,  was  to  the  same  general  e£Fect;  but  the  statute  of  4 
Geo.  II.  c.  21,  required  only  that  the  father  should  be  a  natural- 
born  subject  at  the  birth  of  the  child,  and  it  applied  to  all  chil- 
dren then  born,  or  thereafter  to  be  born.  Under  these  statutes 
it  has  been  held,  (b)  that  to  entitle  a  child  born  abroad  to  the 
rights  of  an  English  natural -bom  subject,  the  father  must  be  an 
English  subject ;  and  if  the  father  be  an  alien,  the  child  cannot 
inherit  to  the  mother,  though  she  was  bom  under  the  king's 
allegiance. 

The  act  of  Congress  of  the  14th  of  April,  1802,  establishing  a 
uniform  rule  of  naturalization,  affects  the  issue  of  two  classes  of 
persons:  (1.)  By  the  4th  section  it  was  declared  that  ^Hhe  chil- 
dren of  persons  duly  naturalized  under  any  of  the  laws  of  the 
United  States,  or  who,  previous  to  the  passing  of  any  law  on 
that  subject  by  the  government  of  the  United  States,  may  have 
become  citizens  of  any  one  of  the  states,  under  the  laws  thereof, 

as  Pranchroen.  In  the  case  of  the  United  States  v.  Wyngall,  5  HUl  (N.  T.),  16,  it 
was  held  to  be  lawful  to  enlist  aliens  into  the  army  of  the  United  States,  and  the 
contract  would  be  valid. 

(d)  Calvin's  Case,  7  Co.  18,  a. 

(a)  Hyde  v.  Hill,  do.  Eliz.  8  ;  Bro.  Abr.  tit  Descent,  pL  47,  tit.  Denizen,  pi.  14. 

(h)  Doe  9.  Jones,  4  T.  B.  800. 

1  See  49,  n.  1,  (h). 
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being  under  the  age  of  twenty-one  years  at  the  time  of  their 
parents,  being  so  naturalized,  or  admitted  to  the  rights  of  citizen- 
ship, shall,  if  dwelling  in  the  United  States,  be  considered  as 
citizens  of  the  United  States. ''  This  provision  appears  to  apply 
only  to  the  children  of  persons  naturalized,  or  specially  admitted 
to  citizenship;  and  there  is  color  for  the  construction,  that  it  may 
have  been  intended  to  be  prospective,  and  to  apply  as  well  to 
the  case  of  *  persons  thereafter  to  be  naturalized  as  to  those  *  52 
who  had  previously  been  naturalized,  (a)  It  applies  to  all 
the  children  of  ^^  persons  duly  naturalized, ''under  the  restrictions 
of  residence  and  minority,  at  the  time  of  the  naturali;sation  of  the 
parent  The  act  applies  to  the  children  of  persons  duly  natural- 
ized, but  does  not  explicitly  state  whether  it  was  intended  to 
apply  only  to  the  case  where  both  parents  were  duly  naturalized,  or 
whether  it  would  be  sufficient  for  one  of  them  only  to  be  natural- 
ized, in  order  to  confer,  as  of  course,  the  rights  of  citizens  upon 
the  resident  children,  being  under  age.(i;)    Perhaps  it  would  be 

(a)  The  proTiaion  has  been  nnce  adjudged  to  be  proapectiye.  West  v.  West, 
8  Paige,  488.  It  waa  alao  adjudged,  in  Peck  v.  Young,  26  Wend.  618,  that  an  inftnt 
child  of  a  person  who  became  a  citizen  of  the  United  States  in  1776,  and  always 
remained  snch,  was  a  ciHten^  though  bom  abroad,  and  continued  abroad,  and  an 
infiint  until  after  the  peace  of  1788,  and  married  after  1788,  and  ui)der  ooTerture 
until  1825,  and  though  she  nerer  came  to  this  country  until  1880. 


(r)  An  Indian  woman,  who  Toluntarily 
marries  and  lives  with  a  citizen,  adopting 
civilized  life,  becomes  a  citizen  of  the 
United  States  and  of  the  State  of  her 
residence.  Hatch  v,  Feiguson,  67  Fed. 
Bep.  959;  see  Eelley  v.  Kitsap  County, 
5  Wash.  St.  521.  As  a  child  follows  its 
father's  condition,  the  son  of  a  negro 
father  and  Indian  mother  is  not  an  In- 
dian. United  States  v.  Ward,  42  Fed. 
Rep.  320. 

An  alien  woman,  who  comes  to  this 
country  and  marries  an  American  citizen, 
becomes  thereby  a  citizen  as  do  her  minor 
childrsn.  U.  a.Bev.  Stats.  §  1994  ;  United 
SUtes  V.  Eellar,  11  Bias.  814.  But  an 
American  woman  who  marries  an  alien, 
and  does  not  remove  from  the  country, 
does  not  become  expatriated.  Ck>miti8  v. 
Parkerson,  56  Fed.  Bep.  556 ;  22  L.  B.  A« 


148,  and  note;  Ware  v.  Wisner,  50  id. 
810;  Beldher  v,  Farren,  89  CaL  78.  The 
children  of  parents  domiciled  in  the  United 
States  are,  if  bom  here,  American  citizens. 
Benny  v.  O'Brien  (N.  J).,  82  Atl.  Rep. 
696. 

By  the  present  law  of  France  the  son, 
bom  there,  of  an  English  father  and 
mother  also  bom  there,  is  French  and 
liable  to  nulitaiy  service.  See  4  Juridical 
Bev.  185, 148 ;  In  re  Bourgoise,  41  Ch. 
D.  810 ;  Goulder  v.  Goulder,  [1892]  P. 
240 ;  49  Alb.  L.  J.  20.  When  the  father 
changes  his  domicile  during  his  child's 
infancy,  the  new  domicile  cannot,  it 
seems,  be  regarded  as  the  infant's  domicile 
of  origin.  In  re  Craignish,  [1892]  8  Ch. 
180.  The  infant  can  only  change  its 
domicile  by  removing  voluntarily  after 
reaching  its  minority,  a  domicile  of  choice 
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sufficient  for  the  father  only  to  be  naturalized;  for  in  the  sup- 
plementary act  of  the  26th  of  March,  1804,  it  was  declared  that  if 
any  alien,  who  should  have  complied  with  the  preliminary  steps 
made  requisite  by  the  act  of  1802,  dies  before  he  is  actually 
naturalized,  his  widow  and  children  shall  be  considered  as  citi- 
zens. This  provision  shows  that  the  naturalization  of  the  father 
was  to  have  the  efficient  force  of  conferring  the  right  on  his  chil- 
dren ;  and  it  is  worthy  of  notice  that  this  last  act  speaks  of  ehiU 
dren  at  large,  without  any  allusion  to  residence  or  minority;  and 
yet,  as  the  two  acts  are  intimately  connected,  and  make  but  one 
system,  the  last  act  is  to  be  construed  with  reference  to  the  prior 
one,  according  to  the  doctrine  of  the  case  of  Ux  parte  Overing- 
ton.(b)  (2.)  By  a  subsequent  part  of  the  same  4th  section,  it  is 
declared  that  "the  children  of  persons  who  now  are  or  have  been 
citizens  of  the  United  States,  shall,  though  born  out  of  the  limits 

{b)  6  Binney,  871. 

being  always  dependent  upon  conduct  and  976  ;  Ex  parte  Cunningham,  13  Q.  B.  D. 

not   upon    assertion.     The    Lauderdale  418.    So  when  the  father  goes  to  hold  a 

Peerage,  10  A.  C.  692  ;  McMuUen  v.  Wads-  consular  office  abroad.    Sharpe  v.  Crispin, 

worth,  14  A.  C.  631  ;  BasparU  Cross,  7  L.  R.  1  P.  &  D.  611.      Children  bom 

M.  B.  R.  228 ;  Hurley  v.  Hurley,  67  L.  abroad  of  American  parents  who  hare  not 

T.  384  ;  In  re  Marrett,  86  Ch.  D.  400.  renounced  their  American  citizenship,  are 

In  re  Cooke's  Trusts,  56  L.  J.  Ch.  687;  American  citizens.    Ware  o.  Wisner,  50 

Cooper  V.  Cooper,  18  A.  C.  88.    A  lunatic  Fed.  Rep.  810. 

child  presumably  retains  its  father's  dom-         If  a  citizen  of  United  States  renounces 

icUe  after  reaching  its  majority.   Sharpe  v,  his  citizenship  by  taking  an  oath  of  aUe- 

Crispin,  L.  R.  1  P.  &  D.  611.    The  legiti-  giance  to  a  foreign  power,  and  afterwards 

macy  of  children  depends  upon  the  domi-  has  a  child  bom  abroad,  the  latter  is  not 

die  of  origin,  and  if  they  are  legitimate  a  citizen  of  the  United  States.     Browner, 

there,    they  are   legitimate   ereiywhere.  Dexter,  86  Cal.  89  ;  In  re  Look  Tin  Sing, 

In  re  Goodman's  Trusts,  17  Ch.  D.  266  ;  In  10  Sawyer,  858  ;  Oreen  v.  Salas,  81  Fed. 

re  Andros,  24  Ch.  D.  637  ;  Urquhart  v.  Bep.  106 ;  see  29  Am.  L.  Rev.  885  ;  In  re 

Butterfield,  37  Ch.  D.  857  ;  In  re  Grove,  Bourgoise,  41  Ch.  D.  810.    The  Chinese 

40  Ch.  D.  216 ;  Be  UUee,  58  L.  T.  711.  Exclusion  Acts  do  not  exclude  Chinese 

They  are  not  legitimated  by  the  marriage  children  bom  here,  and  they  are  Ameri- 

of  their  parents  after  their  birth  unless  can  citizens.     Ex  parte  Chin  King,  85 

this  is  allowed  by  the  law  of  the  domicile  Fed.  Rep.  854  ;  In  re  Wy  Shing,  86  id. 

at  the  time  of  their  birth  and  the  mar«  558 ;  In  re  Tung  Sing  Hee,  id.  487.    If  a 

xiage.     In  re  Grore,  40  Ch.  D.  216.     An  widow  remarries  and  takes  the  infant  chil- 

iniant  or  adult,  who  enters  the  military  dren  of  her  first  husband  to  her  new  home 

service  of  his  conntiy  retains,  while  in  in  another  State,  the  children's  domicile 

such  service,  his  domicile  of  origin  or  his  is  not  thereby  changed.     Lamar  v.  Micou, 

acquired  domicile.    In  re  Macreight,  80  112  U.  S.  452 ;  114  U.  S.  218  ;  see  /n  r« 

Ch.  D.  165 ;  In  re  Patience,  29  Ch  D.  Beaumont,  [1898]  8  Ch.  490. 
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and  jurisdiction  of  the  United  States,  be  considered  as  citizens  of 
the  United  States,  provided  that  the  right  of  citizenship  shall  not 
descend  to  persons  whose  fathers  have  never  resided  within  the 
United  States. ''  ^    This  clause  is  certainly  not  prospective  in  its 
operation,  whatever  may  be  the  just  construction  of  the  one  pre- 
ceding it     It  applied  only  to  the  children  of  persons  who  then 
were  or  had  been  citizens;  and  consequently  the  benefit 
*  of  this  provision  narrows  rapidly  by  the  lapse  of  time,  and   *  53 
the  period  will  soon  arrive  when  there  will  be  no  statutory 
regulation  for  the  benefit  of  children  born  abroad,  of  American 
parents,  and  they  will  be  obliged  to  resort  for  aid  to  the  dormant 
and  doubtful  principles  of  the  English  common  law.    The  proviso 
annexed  to  this  last  provision  seems  to  remove  the  doubt  arising 
from  the  generality  of  the  preceding  sentence,  and  which  was, 
whether  the  act  intended  by  the  words,  ^^ children  of  persons,'' 
both  the  father  and  mother,  in  imitation  of  the  statute  of  25 
Edw.  III.,  or  the  father  only,  according  to  the  more  liberal 
declaration  of  the  statute  of  4  Geo.  II.    The  provision  also  differs 
from  the  preceding  one,  in  being  without  any  restriction  as  to 
the  age  or  residence  of  the  child ;  and  it  appears  to  have  been 
intended  for  the  case  of  the  children  of  natural-bom  citizens,  or 
of  citizens  who  were  original  actors  in  our  Revolution,  and  there- 
fore it  was  more  comprehensive  and  more  liberal  in  their  favor. 
But  the  whole  statute  provision  is  remarkably  loose  and  vague 
in  its  terms,  and  it  is  lamentably  defective,  in  being  confined  to 
the  case  of  children  of  parents  who  were  citizens  in  1802,  or  had 
been  so  previously.     The  former  act  of  29th  January,  1796,  was 
not  so ;  for  it  declared  generally  that  "  the  children  of  citizens 
of  the  United  States,  bom  out  of  the  limits  and  jurisdiction  of 
the  United  States,  shall  be  considered  as  citizens  of  the  United 
States."    And  when  we  consider  the  universal  propensity  to 
travel,  the  liberal  intercourse  between  nations,  the  extent  of  com- 
mercial enterprise,  and  the  genius  and  spirit  of  our  municipal 
institutions,  it  is  quite  surprising  that  the  rights  of  the  children 
of  American  citizens  bom  abroad,  should,  by  the  existing  act  of 
1802,  be  left  so  precarious,  and  so  far  inferior  in  the  security  which 
has  been  given,  under  like  circumstances,  by  the  English  statutes. 
4.  Aliens.  —  We  proceed  next  to  consider  the  disabilities, 
ri^ts,  and  duties  of  aliens.' 

»  See  49,  n.  1,  (h).  «  See  70.  n.  1. 
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(1.)  Disabilities  of  Aliens.  — An  alien  cannot  acquire  a  title  to 
real  property  by  descent,  or  created  by  other  mere  operation  of 
law.     The  law  qtice  nihil  frustra  never  casts  the  freehold  upon  an 

alien  heir  who  cannot  keep  it.  This  is  a  well-settled  rule 
*  54   of  the  common  *  law.  (a)    The  right  to  real  estate  by  descent 

is  governed  by  the  municipal  law  of  the  individual  states,  (i) 
Nor  can  an  alien  take  as  tenant  by  the  curtesy  or  in  dower,  (c) 
It  is  understood  to  be  the  general  rule,  that  even  a  natural-born 
subject  cannot  take  by  representation  from  an  alien,  because  the 
alien  has  no  inheritable  blood  through  which  a  title  can  be  de- 
duced. (^  If  an  alien  purchase  land,  or  if  land  be  devised  to 
him,  the  general  rule  is,  that  in  these  cases  he  may  take  and 
hold,  until  an  inquest  of  office  has  been  had ;  ^  but  upon  his  death 
the  land  would  instantly  and  of  necessity  (as  the  freehold  cannot 
be  kept  in  abeyance),  without  any  inquest  of  office,  escheat  and 
vest  in  the  state,  because  he  is  incompetent  to  transmit  by  hered* 
itary  descent,  (e)    If  an  alien,  according  to  a  case  put  by  Lord 

(a)  Calvin's  Caae,  7  Co.  25,  a ;  1  Vent  Rep.  417 ;  Jackson  v,  Lnnn,  8  Johns.  Cas. 
109;  Hont  v.  Warnicke,  Hardin  (Kj.)*  ^l* 

(h)  Lynch  v.  Clarke,  1  Sandf,  Ch.  583. 

(e)  See  injra,  It.  80,  86.  By  statute  of  7  4  8  Victoria,  c.  68,  foreign  women 
married  to  British  snhjects  became  thereby  naturalized. 

(d)  If,  therefore,  a  person  dies  intestate  without  issue,  and  leares  a  brother  who  had 
been  naturalixed,  and  a  nephew  who  had  been  naturalized,  but  whose  father  died  an 
alien,  the  brother  succeeds  to  the  whole  estate,  for  the  nephew  is  not  permitted  by  the 
common  law  to  trace  his  descent  through  his  alien  father.  Leyy  v.  M'Cartee,  6  Peters, 
102 ;  Jackson  v.  Green,  7  Wend.  888  ;  Jackson  v.  Fitz  Simmons,  10  id.  9 ;  [Redpath 
V.  Rich,  3  Sandf.  79.] 

(«)  Page's  Case,  5  Co.  52  ;  CoUingwood  v.  Pace,  1  Sid.  198 ;  1  Lev.  59,  8.  o. ;  Co. 
Litt  2,  b ;  Plowd.  229,  b.  280,  a ;  Duplessis  v.  Attorney  General,  5  Bro.  P.  C.  91 ; 
Jackson  v,  Lunn,  supra ;  Fox  v.  Southack,  12  Mass.  148 ;  8  id.  445 ;  Fairfax  v. 
Hunter,  7  Cranch,  603,  619,  620 ;  Orr  v,  Hodgson,  4  Wheat.  458  ;  GoTemeur  v.  Rob- 
ertson, 11  id.  882;  Yaux  v.  Nesbit,  1  M'Cord  Ch.  (S.  C.)  852,  874;  2  Dana  (Ey.), 
40 ;  Rouche  v.  Williamson,  8  Ired.  (N.  C.)  141,  146.  In  North  Carolina,  an  alien 
may  take  by  purchase ;  but  he  cannot  take  by  derise  any  more  than  he  can  inherit. 


1  Croes  V.  De  Valle,  I  Wall.  1,  18 ; 
8.  0.  1  Clifford,  282 ;  Taylor  v.  Benham, 
5  How.  288 ;  Wadsworth  o.  Wadsworth, 
2  Kern.  876  ;  Munro  o.  Merchant,  28 
N.  Y.  9 ;  Orering  v.  Russell,  82  Barb. 
268 ;  [PhiUipe  v.  Moore,  100  U.  S.  208  ; 
HaU  V.  HaU,  81  N.  Y.  130.]  The  naturali- 
zation of  an  alien  is  a  wairer  of  forfeiture 
«f  lands  preTiously  held  by  him.    Oster- 
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man  v.  Baldwin,  6  Wall.  116  ;  Harley  v. 
State,  40  Ala.  689.  But  it  will  not  enable 
him  to  claim  as  heir  to  one  previously 
deceased.  Heeney  v,  Brooklyn  Benevo- 
lent Society,  88  Barb.  860.  [The  disa- 
bility may  be  removed  by  treaty.  Hauen- 
stein  9.  Lynham,  100  U.  S.  488.]  See  70, 
n.  1. 
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Goke,(/)  arriyes  in  England,  and  hath  two  sons  bom  there,  they 
are,  of  course,  natural-born  subjects;  and  if  one  of  them  pur- 
chases land  and  dies  without  issue,  his  brother  cannot  inherit  as 
his  heir,  because  he  must  deduce  his  title  by  descent,  through 
his  father,  who  had  no  inheritable  blood.  But  the  case,  as  put 
by  Coke,  has  been  denied  to  be  law  by  the  majority  of  the  court 
in  CoUingwood  v.  Pacej{g)  and  it  was  there  held  that  the  sons 
of  an  alien  could  inherit  to  each  other,  and  derive  title 
*  through  the  alien  father.  The  elaborate  opinion  of  Lord  *  55 
Gh.  6.  Hale  was  distinguished  by  his  usual  learning,  though 
it  was  rendered  somewhat  perplexing  and  obscure  by  the  subtlety 
of  his  distinctions,  and  the  very  artificial  texture  of  his  argu- 
ment. It  is  still  admitted,  howeyer,  that  a  grandson  cannot 
inherit  to  his  grandfather,  though  both  were  natural-born  sub- 
jects, provided  the  intermediate  son  was  an  alien ;  for  the  grand- 
son must,  in  that  case,  represent  his  father,  and  he  had  no  in- 
heritable blood  to  be  represented ;  and  the  reason  why  the  one 
brother  may  inherit  from  the  other  is,  that  a%  to  them  the  descent 
is  immediate,  and  they  do  not  take  by  representation  from  the 
father.  The  law,  according  to  Lord  Hale,  respects  only  the 
mediate  relation  of  the  brothers  as  brothers,  and  not  in  respect 
of  their  father,  though  it  be  true  that  the  foundation  of  consan* 
gainity  is  in  the  father ;  and  it  does  not  look  upon  the  father  as 
such  a  medium  or  nexus  between  the  brothers,  as  that  his  disa- 
bility should  hinder  the  descent  between  them.  This  distinction 
in  the  law,  which  would  admit  one  brother  to  succeed  as  heir  to 

2  Haywood,  87,  104,  108.  By  the  constitntion  of  North  Carolina,  alifln  reddents  may 
porchaae,  hold,  and  tranafer  real  estate.  8  Ired.  141.  Nor  can  he  take  by  deviae, 
ander  the  statnte  law  of  New  York.  The  statute  makes  the  devise  void.  New  York 
ReviBed  Statates,  ii.  67,  sec  4.  In  Lonisiana,  aliens  can  inherit  real  estate,  and  trans- 
mit it  ab  ifUestato.  Dnke  of  Richmond  v.  Milne,  17  La.  812.  In  England,  if  a  derise 
be  to  an  alien  and  citizen,  as  joint  tenants,  the  state  can  only  seize  the  moiety  of  the 
alien.  If  he  dies  before  inqnest,  the  other  joint  tenant  takes  by  survivorship,  but  the 
state,  on  office  found,  would  defeat  the  survivorship  by  relation.  Oouldsb.  29,  pi.  4  ; 
Co.  Litt.  180,  b ;  Lord  Hardwicke,  in  Knight  v.  Duplessis,  2  Yes.  862,  considered  it 
to  be  a  doubtful  point  whether  an  alien  may  tak$  real  estate  by  devise,  as  well  as  by 
deed,  hot  he  takes  a  defeasible  estate,  and  cannot  hold  as  against  the  estate.  This  is 
also  the  English  law.  Wilbur  v.  Tobey,  16  Pick.  170  ;  Foes  v.  Crisp,  20  id.  124.  The 
People  V.  Conklin,  2  Hill  (N.  Y.),  67.  He  may  purchase  and  hold  real  estate  until 
office  found,  and  bring  an  action  for  the  recovery  of  possession.  Waugh  v.  Riley,  8 
Met  296. 

(/)  Co.  litt  8,  a. 

(g)  1  Sid.  108  ;  1  Yent  418  ;  Bannister.  410. 

y0L.ll.  —  «  [81] 
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the  other,  though  their  father  be  an  alien,  and  yet  not  admit  a 
son  to  inherit  from  his  grandfather,  because  his  father  was  an 
alien,  is  very  subtle.^  The  reason  of  it  is  not  readily  perceived, 
for  the  line  of  succession  and  the  degrees  of  consanguinity  must 
equally,  in  both  cases,  be  traced  through  the  father.  The  statute 
of  11  and  12  Wm.  III.  c.  6,  was  made  on  purpose  to  cure  the  dis- 
ability and  brush  away  these  distinctions,  by  ^  enabling  natural- 
born  subjects  to  inherit  the  estate  of  their  ancestors,  either  lineal 
or  collateral,  notwithstanding  their  father,  or  mother,  or  other 
ancestor,  by,  from,  through,  or  under  whom  they  might  make  or 
derive  their  title,  were  aliens. ''  This  statute,  however,  did  not 
go  so  far  as  to  enable  a  person  to  deduce  title,  as  heir,  from  a 
remote  ancestor,  through  an  alien  ancestor  still  living,  (a) 

The  provision  in  the  statute  of  Wm.  III.  is  in  force  in 
*  56  *  several  of  the  United  States,  as,  for  instance,  in  Maryland, 
Kentucky,  Ohio,  Missouri,  Delaware,  New  Jersey,  New 
York,  and  Massachusetts,  (a)  But  in  those  states  where  there 
are  no  statute  regulations  on  the  subject,  the  rule  of  the  law 
will  depend  upon  the  authority  of  Lord  Coke,  or  the  justice  and 
accuracy  of  the  distinctions  taken  in  the  greatly  contested  case 
of  Collingwood  v.  Pace^  and  which,  according  to  Sir  William 
Blackstone,  was,  upon  the  whole,  reasonably  decided.  The  en- 
larged policy  of  the  present  day  would  naturally  incline  us  to 
a  benignant  interpretation  of  the  law  of  descents,  in  favor  of 
natural-bom  citizens  who  were  obliged  to  deduce  a  title  to  land 

(a)  M'Creeiy  o.  SomerviUe,  9  Wheat.  854.  [Gomp.  Snlliyan  v,  Burnett,  105  U.  S. 
384.]  The  New  York  sUtute  (N.  T.  R.  S.  L  754,  sec.  22)  goes  no  further  on  this 
point  than  the  English  statute.  The  People  v.  Irvin,  21  Wend.  128.  The  New  York 
statute  declares  that  no  person  capable  of  inheriting  under  the  statute  law  of  descent 
shall  be  precluded  from  the  inheritance  by  reason  of  the  alienism  of  the  ancestor  of 
such  person.  The  statute  of  New  Jersey  is  to  the  same  effect  R.  S.  N.  J.,  1847, 
p.  841. 

(a)  9  Wheaton,  854 ;  2  Mass.  179,  note  ;  N.  Y.  Reyised  Statutes,  L  754,  sec  22 ; 
Statute  Laws  of  Ohio,  1881 ;  Elmer's  N.  J.  Dig.  181 ;  R.  S.  of  Missouri,  1885.  In 
New  York,  the  rule  of  the  common  law  prevailed  nntU  January  1,  1880,  and  the  pro- 
Yision  in  the  statute  of  11  4  12  Wm.  III.  had  not  been  previously  adopted. 

1  However,  the  distinction  seems  to  be  Kynnaird  v,  Leslie,  L.  R.  1  C.  P.  889, 

maintained,  for  it  has  been  held  that  one  where   the  common   ancestor  had   been 

cousin  may  inherit  from  another,  although  attainted    of   treason ;   and    the    other 

the  common  grandfather  was  an  alien,  branch  of  the  proposition  is  laid  down  in 

McGregor  v.  Comstock,  8  Comst  408  ;  Banks  v.  Walker,  8  Barb.  Ch.  488. 
[Luhrs  V.  Eimer,  80  N.  Y.  171.]    So  in 
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from  a  pure  and  legitimate  source  through  an  alien  ancestor; 
and  Sir  Matthew  Hale  admitted  (b)  that  the  law  was  very  gentle 
in  the  construction  of  the  disability  of  alienism,  and  rather  con- 
tracted than  extended  its  severity.  If  a  citizen  dies,  and  his 
next  heir  be  an  alien  who  cannot  take,  the  alien  cannot  inter- 
rupt the  descent  to  others,  and  the  inheritance  descends  to  the 
next  of  kin  who  is  competent  to  take,  in  like  manner  as  if  no 
such  alien  had  ever  existed,  (c) 

(2.)  Of  the  Antenati  and  Postnati.  —  The  distinctions  between 
the  antenati  and  the  postnatiy  in  reference  to  our  Revolution, 
have  been  frequently  the  subject  of  judicial  discussion  since  the 
establishment  of  our  independence. 

It  was  declared  in  Calvin* s  case,  (d)  that,  ^^  albeit  the  kingdoms 
of  England  and  Scotland  should,  by  descent,  be  divided  and 
governed  by  several  kings ;  yet  all  those  who  were  born  under 
one  natural  obedience,  while  the  realms  were  united,  would 
remain  natural-borii  subjects,  and  not  become  aliens  by  such  a 
matter  ex  post  facto.  The  postn^tus^  in  such  a  case,  would 
be  ad  fidem  utriusque  regis. "  It  was  *  accordingly  held,  in  *  67 
that  case,  that  the  postnati  of  Scotland,  born  after  the  union 
of  the  two  crowns,  were  natural-born  subjects,  and  could  inherit 
lands  in  England.  The  community  of  allegiance,  at  the  time  of 
birth  and  at  the  time  of  descent,  both  existed.  The  principle  of 
the  common  law  contained  in  that  case,  that  the  division  of  an 
empire  worked  no  forfeiture  of  previously  vested  rights  of  prop- 
erty, has  been  frequently  acknowledged  in  our  American  tri- 
bunals, (a)  and  it  rests  on  the  solid  foundations  of  justice.     The 

(h)  1  Vent  427. 

(e)  Co.  Litt  8,  a  ;  Com.  Dig.  tit.  Alien,  C.  1 ;  Orr  v.  Hodgson,  4  Wheaton,  458; 
Jackson  v.  Lonn,  3  Johns.  Cas.  121  ;  Jackson  v.  Jackson,  7  Johns.  214 ;  Donegani  v. 
Donegani,  Stoart's  Lower  Canada  Rep.  460.  In  Virginia,  by  statute,  the  conrse  of 
descent  is  not  interrapted  by  the  alienage  of  any  lineal  or  collateral  ancestor ;  and, 
therefore,  if  a  citizen  dies,  leaving  a  brother,  who  is  a  citizen,  and  a  sister,  who  is  an 
alien,  and  children  of  that  sister,  who  are  citizens,  and  the  brother, 'sister,  and  children 
be  aU  liying,  the  chUdren  of  the  sister  take  by  descent  a  moiety  of  the  estate,  and  the 
brother  takes  the  other  moiety.  Jacksons  v,  Sanders,  2  Leigh  (Ya.),  109.  So,  in 
North  Carolina,  alien  heirs  do  not  prerent  other  relations,  being  citizens,  from  inherit- 
ing.   N.  C.  Revised  Statntes,  1887. 

(d)  7  Co.  1,  27.  The  Lord  Chancellor  Ellesmere*s  opinion,  delivered  in  the  Ex- 
chequer Chamber,  in  Calvin's  case,  was,  by  the  king's  command,  written  out  at  laige, 
and  pablished  by  the  ehanceUor  in  1609,  in  a  neat  style,  worthy  of  the  strength  and 
learning  of  the  argument. 

(a)  Apthorp  v.  Backus,  Kirby,  418 ;  Kinsey,  Ch.  J.,  in  Den  v.  Brown,  2  Halst 
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titles  of  British  subjects  to  lands  in  the  United  States,  acquired 
prior  to  our  Revolution,  remained,  therefore,  unimpaired.  But 
persons  bom  in  England,  or  elsewhere  out  of  the  United  States, 
before  the  4th  of  July,  1776,  and  who  continued  to  reside  out  of 
the  United  States  after  that  event,  have  been  held  to  be  aliens, 
and  incapable  of  taking  lands  subsequently  by  descent.  The 
right  to  inherit  depends  upon  the  existing  state  of  allegiance  at 
the  time  of  the  descent  cast ;  and  an  English  subject,  bom  and 
always  resident  abroad,  never  owed  allegiance  to  a  government 
which  did  not  exist  at  his  birth,  and  he  never  became  a  party  to 
our  social  compact.  The  British  antenati  have,  consequently, 
been  held  to  be  incapable  of  taking,  by  subsequent  descent,  lands 
in  these  states  which  are  governed  by  the  common  law.  (b)  This 
doctrine  was  very  liberally  considered  in  respect  to  the  period  of 
the  American  war,  in  the  case  of  Den  v.  Broum;(c)  and  it  was 
there  held  that  the  British  antenati  were  not  subject  to  the  disa- 
bilities of  aliens,  as  to  the  acquisition  of  lands  bona  fide  ac* 
quired,  between  the  date  of  our  independence  and  that  of 
•  58  *  the  treaty  of  peace,  in  1788,  for  the  contest  for  our  inde- 
pendence was  then  pending  by  an  appeal  to  arms,  and 
remained  undecided.  But  the  position  was  not  tenable ;  and  in 
a  case  elaborately  discussed,  and  greatly  litigated  on  several 
grounds,  in  the  Court  of  Appeals  in  Virginia,  and  afterwards  in 
the  Supreme  Court  of  the  United  States, (a)  it  was  the  acknowl- 
edged doctrine  that  the  British  antenati  could  not  acquire,  either 
by  descent  or  devise,  any  other  than  a  defeasible  title  to  lands  in 
Virginia,  between  the  date  of  our  independence  and  that  of  the 
treaty  of  peace  in  1783.  The  line  of  distinction  between  aliens 
and  citizens  was  considered  to  be  coeval  with  our  existence  as 
an  independent  nation. 

It  has  been  very  frequently  assumed,  on  the  doctrine  in  Calvin^ % 
case,  that  the  same  principle  might  not  be  considered  to  apply 
in  England,  in  respect  to  the  American  antenati,  and  that  they 

(N.  J.)  S87  ;  Kelly  v.  Harrison,  2  Johns.  Cas.  29  ;  Jackaon  v.  Lunn»  8  Johna.  Cas.  109  ; 
Story,  J.,  9  Cranch,  40  ;  [4  id.  321  ?]    [Airhart  p.  Massieu,  98  U.  S.  491.] 

(()  Reed  v.  Beed,  cited  1  Mnnf.  225,  and  opinion  of  Roane,  J.,  Appendix  to  that 
▼olume  ;  Dawaon  v,  Godfrey,  4  Cranch,  821 ;  Jackaon  v.  Burns,  8  Binney,  76  ;  Blight 
V.  Rochester,  7  Wheaton,  585. 

(c)  2  Halsted,  805. 

(a)  Hunter  v.  Fairfax's  Deviaee,  1  Munf.  218,  and  7  Cranch,  608,  8.  c. ;  Common* 
wealth  V,  Bristow,  6  Call,  60,  s.  P. 
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would,  on  removing  within  the  British  dominions,  continue  to 
take  and  inherit  lands  in  England,  as  natural-born  subjects; 
but  I  apprehend  the  assumption  has  been  made  without  just 
grounds.  It  was  contrary  to  the  doctrine  laid  down  by  Professor 
Wooddeson,  in  his  lectures,  (i)  published  as  early  as  1792;  and 
the  late  case  in  the  King's  Bench,  of  Dot  v.  Acklam^(c)  seems 
entirely  to  explode  it  It  was  decided  that  children  born  in  the 
United  States,  since  the  recognition  of  our  independence  by 
Great  Britain,  of  parents  born  here  before  that  time,  and  con* 
tinning  to  reside  here  afterwards,  were  aliens,  and  could  not 
inherit  lands  in  England.  To  entitle  a  child  born  out  of 
the  allegiance  of  *  the  crown  of  England  to  be  deemed  a  *  59 
natural-born  subject,  the  father  must  be  a  subject  at  the 
time  of  the  birtti  of  the  child;  and  the  people  of  the  United 
States  ceased  to  be  subjects  in  the  view  of  the  English  law, 
after  the  recognition  of  our  independence,  on  the  third  day  of 
September,  1788.  If  the  American  antemUi  ceased  to  be  sub- 
jects in  1783,  they  must,  of  course,  have  lost  their  subsequent 
capacity  to  take  as  subjects.  In  the  case  of  The  Providence^ 
decided  in  the  Court  of  Yice-Admiralty  at  Halifax,  in  1810,  (a) 
the  learned  judge  met  the  question  directly,  and  discussed  it  in 
a  clear  and  able  manner.  He  held  that  an  American  born  in 
this  country  before  the  Revolution,  and  adhering  to  the  United 
States  during  the  war,  and  until  after  the  peace  of  1788,  was  an 
alien  discharged  from  his  allegiance  to  the  king,  and  was  an 
alien  to  every  purpose,  and  not  entitled  to  any  of  the  privileges 
of  a  British-bom  subject 

The  English  rule  is  to  take  the  date  of  the  treaty  of  peace  in 
1788  as  the  era  at  which  we  ceased  to  be  subjects ;  but  our  rule 
is  to  refer  back  to  the  date  of  our  independence,  (i)  In  the 
application  ot  that  rule,  the  cases  show  some  difference  of  opin- 
ion. In  New  York,  it  has  been  held  that  where  an  English  sub- 
ject, bom  abroad,  emigrated  to  the  United  States  in  1779,  and 
lived  and  died  here,  he  was  to  be  deemed  an  alien,  and  the  title 

Ih)  Vol.  L  889. 

(c)  2  B.  &  C.  779.  In  Doe  v,  Mnlcaster,  5  B.  &  C.  771,  it  was  held  that  the  chil- 
dren horn  in  the  United  States  after  the  peace  of  1783,  of  parents  who  were  bom  in 
New  York  before  1776,  hU  adhertd  to  the  British  power  afttrvxirdi^  were  not  aliens,  bat 
bad  inheritable  blood  under  the  statute  of  4  Geo.  II.  e.  21. 

(a)  Stewart,  Vice-Adm.  186. 

(h)  IngUs  V.  Trustees  of  the  Sailors'  Snug  Harbor,  8  Peters,  99. 
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to  land,  which  he  afterwards  acquired  by  purchase,  was  pro- 
tected, not  because  he  was  a  citizen,  but  on  the  ground  of  the 
treaty  of  1794.  (c)  In  Massachusetts,  on  the  strength  of  an  act 
passed  in  1777,  persons  born  abroad,  and  coming  into  that  state 
after  1776,  and  before  1783,  and  remaining  there  voluntarily, 
were  adjudged  to  be  citizens.  (<2)  The  Supreme  Court,  in  Con- 
necticut, has  adopted  the  same  rule,  without  the  aid  of 
*  60  any  statute,  and  it  was  held  (e)  that  a  ^British  soldier,  who 
came  over  with  the  British  army  in  1775,  and  deserted, 
and  came  and  settled  in  Connecticut  in  1778,  and  remained 
there  afterwards,  became,  of  course,  a  citizen,  and  ceased  to  be 
an  alien ;  and  that  the  United  States  were  enabled  to  claim  as 
their  citizens  all  persons  who  were  here  voluntarily,  at  either 
the  period  of  our  independence  or  of  the  treaty  of  peace.  The 
principle  of  the  case  seemed  to  be,  that  the  treaty  of  peace  oper- 
ated by  way  of  release  from  their  allegiance  of  all  British  sub- 
jects who  were  then  domiciled  here;  for  it  was  admitted  that 
the  rule  would  not  apply  to  the  subjects  of  any  other  nation  or 
kingdom  who  came  to  reside  here  after  the  declaration  of  inde- 
pendence, for  they  would  not  be  within  the  purview  of  the  treaty. 
The  same  principle  seems  to  have  been  recognized  by  the  Chief 
Justice  of  Massachusetts,  in  Ainslie  v.  Martiny(a)  though  in  the 
case  of  Phipps,  a  pauper,  (J)  it  was  declared,  that  if  a  person  was 
not  a  citizen  before  the  treaty  of  peace,  he  did  not  become  such 
by  the  mere  force  of  that  instrument,  and  by  the  mere  fact  of  his 
being  there  on  the  ratification  of  the  treaty.  But  if  he  was  bom 
in  Massachusetts,  and  had  returned  during  the  war,  though  he 
had  withdrawn  himself  before  the  date  of  independence,  he  was 
considered  as  retaining  his  citizenship.  That  was  the  amount 
of  the  cases  of  Gardner  v.  Ward  and  Kilham  v.  Ward,  to  which 
the  judges  referred ;  and  the  sound  and  prevailing  doctrine  now 
is,  that  by  the  treaty  of  peace  of  1788,  Great  Britain  and  the 
United  States  became  respectively  entitled,  as  against  each  other, 
to  the  allegiance  of  all  persons  who  were  at  the  time  adhering 
to  the  governments  respectively;  and  that  those  persons  be- 
came aliens  in  respect  to  the  government  to  which  they  did  not 

(c)  Jackson  v.  Wright,  4  Johna.  75. 

((f)  Cummington  v.  Springfield,  2  Pick.  894. 

{e)  Hebron  v.  Colchester,  5  Day,  169. 

(a)  9  Mass.  400.  (I)  2  Pick.  894,  note. 
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*  adhere,  (a)    This  is  the  meaning  of  the  treaty  of  1783,    *  61 
and  it  put  an  end  to  all  conflicting  and  double  allegiance 
growing  out  of  the  Revolution. 

Though  an  alien  may  purchaae  land,  or  take  it  by  devise,  yet 
he  is  exposed  to  the  danger  of  being  devested  of  the  fee,  and  of 
having  his  lands  forfeited  to  the  state,  upon  an  inquest  of  office 
found.  His  title  will  be  good  against  every  person  but  the  state, 
and  if  he  dies  before  any  such  proceeding  be  had,  we  have  seen 
that  the  inheritance  cannot  descend,  but  escheats  of  course.  If 
the  alien  should  undertake  to  s*ell  to  a  citizen,  yet  the  preroga- 
tive right  of  forfeiture  is  not  barred  by  the  alienation,  and  it 
must  be  taken  to  be  subject  to  the  right  of  the  government  to 
seize  the  land*  His  conveyance  is  good  as  against  himself,  and 
he  may,  by  a  fine,  bar  persons  in  reversion  and  remainder,  but 
the  title  is  still  voidable  by  the  sovereign  upon  office  found,  (b) 
In  Virginia,  this  prerogative  right  of  seizing  lands,  bona  fide  sold 
by  an  alien  to  a  citizen,  is  abolished  by  statute ;  (c)  and  so  it  was, 
to  a  limited  degree,  in  New  York,  by  an  act  in  1826.  (d)  An 
alien  may  take  a  lease  for  years  of  a  house  for  the  benefit  of 
trade.     According  to  Lord  Coke,  (e)  none  but  an  alien  merchant 

(a)  Eilham  v.  Ward,  2  Haas.  236  ;  Gardner  v,  Ward>  ib.  2ii,  note ;  Doe  v.  Acklam, 
2  B.  &  G.  779  ;  Inglia  v.  The  Tmateea  of  the  Sailors'  Snug  Harbor,  3  Peters,  99,  164 ; 
Shanks  v,  Dupont,  ib.  242.  In  Shanks  v.  Dnpont,  it  was  held,  that  though  a  woman 
was  bom  in  South  Carolina,  before  the  declaration  of  independence,  and  continued 
there  until  1782,  and  became  a  citizeTi,  yet,  as  she  was  involyed  in  the  capture  of 
Charleston  in  1780,  and  married  a  British  officer  in  1781,  and  went  with  him  to  Eng- 
land in  1782,  and  remained  and  died  there,  after  the  peace  of  1788,  she  was  deemed 
to  be  an  alien  hy  the  operation  of  the  treaty  of  peace  of  1788,  inasmuch  as  she  was  bom  a 
British  subject,  and  was,  at  the  time  of  the  treaty  of  peace,  adhering  to  the  British 
crown,  and  the  treaty  acted  on  the  state  of  things  as  they  then  existed.  So,  in  Orser 
9.  Hoag,  8  Hill,  79,  it  was  held  that  a  person  bom  in  this  country,  who  left  Kew  York 
in  July,  1788,  prior  to  the  treaty  of  peace,  with  his  family,  with  intent  to  reside  in  the 
British  dominions,  and  neyer  return,  was  an  alien,  together  with  his  children  who 
went  with  him  and  resided  in  the  British  province.  They  were  held  incapable  of 
taking  from  him  lands  in  this  state  by  descent.  [See  further,  Munro  v.  Merchant,  28 
N.  T.  9  ;  Calais  v.  Marshfield,  SO  Maine,  511.] 

(()  4  Leon.  84 ;  Sheppard's  Touchstone,  by  Preston,  56,  282 ;  7  Wheaton,  545 ; 
Coke's  Reading  on  Fines,  Lee.  22 ;  [Norris  v,  Hoyt,  18  Cal.  217.]  But  by  statute  in 
New  York,  the  escheat  does  not  devest  the  right  of  a  bona  Jide  purchaser.  See  ir^fra^ 
iv.  425. 

(c)  Griffith's  Law  Begister,  tit  Virginia. 

(d)  Laws  of  New  York,  sessT  49,  c.  297,  sec.  8.  The  exemption  from  escheat  of 
lands  derived  from  or  through  an  alien  is  confined  to  lands  actually  possessed  by  a 
citizen  prior  to  the  22d  of  April,  1825.    N.  Y.  Bevised  SUtutes,  i.  719,  sec.  9. 

(«)  Co.  Lltt.  2,  b. 
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can  lease  land  at  all,  and  he  is  restricted  to  a  house,  and  if  he 
dies  before  the  termination  of  the  lease,  the  remainder  of  the 
term  is  forfeited  to  the  king,  for  the  law  gave  him  the  privilege 
for  habitation  only,  as  necessary  to  trade,  and  not  for  the  benefit 

of  his  representatives.  The  force  of  this  rigorous  doctrine 
*  62   *  of  the  common  law  is  undoubtedly  suspended  with  us,  in 

respect  to  the  subjects  of  those  nations  with  whom  we  have 
commercial  treaties;  and  it  is  justly  doubted  (a)  whether  the 
common  law  be  really  so  inhospitable,  for  it  is  inconsistent  with 
the  established  maxims  of  sound  policy  and  the  social  inter- 
course of  nations.  Foreigners  are  admitted  to  the  rights  of  citi- 
zenship with  us  on  liberal  terms ;  and  as  the  law  requires  five, 
and  only  five  years'  residence,  to  entitle  them  and  tJmr  families 
to  the  benefits  of  naturalization,  it  would  seem  to  imply  a  right, 
in  the  mean  time,  to  the  necessary  use  of  real  property ;  and  if  it 
were  otherwise,  the  means  would  be  interdicted  which  are  requi- 
site to  render  the  five  years'  residence  secure  and  comfortable. 

Aliens  are  under  the  like  disabilities  as  to  uses  and  trusts 
arising  out  of  real  estates.  An  alien  can  be  seised  to  the  use 
of  another,  but  the  use  cannot  be  executed  as  against  the  state, 
and  will  be  defeated  on  office  found,  (b)  Nor  can  an  alien  be  a 
cestui  qtu  tnistj  but  under  the  like  disability ;  and  it  is  said  that 
the  sovereign  may,  in  chancery,  compel  the  execution  of  the 
trust  ((?) 

(a)  Hai|;.  Co.  litt  n.  9,  b.  1. 

(6)  Gilbert  on  Uses  by  Sugden,  10,  867,  445 ;  Preston  on  GonTayindng,  iL  247. 
By  the  N.  T.  Beviaed  Statutes,  i.  718,  all  escheated  lands,  when  held  by  the  state  or 
its  grantees,  are  sulgect  to  the  same  trusts  and  charges  to  which  they  would  have 
been  sabject  had  they  descended. 

(c)  Attorney  General  v.  Sands,  8  Ch.  Rep.  20  ;  Hardres,  495,  s.  c. ;  Goro.  Dig.  tit. 
Alien,  C.  8  ;  Gilbert  on  Uses,  by  Sogden,  86,  404 ;  Hubbard  v.  Goodwin,  8  Leigh,  492. 
It  was  held,  in  the  last  case,  that  upon  a  conveyance  of  land  to  a  citizen  upon  esqpress 
trust,  to  hold  for  the  benefit  of  an  alien  in  fee,  the  trust  estate  is  acquired  for  the 
state,  and  a  court  of  equity  will  compel  the  trustees  to  execute  the  trust  for  its  benefit 
The  profite  do  not  go  to  the  state  when  acquired  prior  to  the  decree.  It  la  doubted 
whether  equity  could  raise  or  imply  a  resulting  trust  in  order  to  forfeit  it  Equity  will 
nerer  raise  a  resulting  trust  in  fraud  of  the  rights  of  the  state,  or  of  the  Uw  of  the 
land.  Leggett  v.  Dubois,  5  Paige,  114,  s.  p.  On  the  other  hand,  a  conveyance  of  land 
to  a  citizen  as  a  trustee,  upon  an  express  trust  to  sell  the  same,  and  pay  over  the  pro- 
ceeds to  a  creditor  who  is  an  alien,  is  a  valid  trust,  and  the  interest  of  the  alien  creditor 
in  the  proceeds  is  not  sulrject  to  forfeiture.  The  principle  of  public  policy,  pro- 
hibiting aliens  from  holding  lands  in  the  name  of  a  trustee,  does  not  apply  to  such  a 
•ase.    Equity  holds  the  proceeds  to  be  personal  property,  which  the  idien  may  Uke. 
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Aliens  are  capable  of  acquiring,  holding,  and  transmitting  mov- 
able property,  in  like  manner  as  our  own  citizens,  and  they  can 
bring  suits  for  the  recovery  and  protection  of  that  property,  (d) 
They  may  even  take  a  mortgage  upon  real  estate  by  way  of  secu- 
rity for  a  debt,  and  this  I  apprehend  they  may  do  without 
any  statutory  permission,  for  it  has  been  the  *  English  law  *  68 
from  the  early  ages,  (a)  It  is  also  so  held  in  the  Supreme 
Court  of  the  United  States,  (5)  and  that  the  alien  creditor  is  en- 
titled to  come  into  a  court  of  equity  to  have  the  mortgage  fore- 
closed, and  the  lands  sold  for  the  payment  of  his  debt  The 
question  whether  the  alien  in  such  a  case  could  become  a  valid 
purchaser  of  the  mortgaged  premises  sold  at  auction  at  his 
instance,  is  left  imtouched ;  and  as  such  a  privilege  is  not  neces- 
sary for  his  security,  and  would  be  in  contravention  of  the  gen- 
eral policy  of  common  law,  the  better  opinion  would  seem  to 
be,  that  he  could  not,  in  that  way,  without  special  provision  by 
statute,  become  the  permanent  and  absolute  owner  of  the  fee.  (e) 

Even  alien  enemies,  resident  in  the  country,  may  sue  and  be 
sued  as  in  time  of  peace;  for  protection  to  their  persons  and 
property  is  due,  and  implied  from  the  permission  to  them  to 
remain,  without  being  ordered  out  of  the  country  by  the  Presi- 
dent of  the  United  States.  The  lawful  residence  does,  pro  hae 
tncej  relieve  the  alien  from  the  character  of  an  enemy,  and 
entitles  his  person  and  property  to  protection,  (d)  The  effect  of 
war  upon  the  rights  of  aliens  we  need  not  here  discuss,  as  it 
has  been  already  considered  in  a  former  part  of  this  course  of 
lectures,  when  treating  of  the  law  of  nations.  («) 

During  the  residence  of  aliens  amongst  us,  they  owe  a  local 
allegiance,  and  are  equally  bound  with  natives  to  obey  all  general 

Craig  r.  Leslie,  8  Wheaton,  568  ;  Anstice  v.  Brown,  6  Paige,  448.     [On  tlie  same  prin- 
ciple a  derise  to  a  citizen  in  tmst  to  pay  the  income  only  to  an  alien  was  held  valid  in 
Kan  V.  HcOlynn,  88  N.  T.  867.] 
(d)  7  Co.  17 ;  Dyer,  9;  b. 

(a)  Year  Book,  11  Bdw.  III.,  cited  in  the  marginal  note  to  1  Dyer,  2,  b. 

(b)  Hnghes  o.  Edwaids,  9  Wheaton,  489. 

{c)  If  an  alien  be  entitled  to  hold  and  dispose  of  real  estate^  he  may  take  a  mort- 
gige  for  the  purchase-money,  and  may  become  a  repurchaser  on  a  sale  made  to  enforce 
payment  New  York  Berised  SUtutes,  i.  721,  sec.  19 ;  R.  S.  of  New  Jersey,  1847, 
tit.  1,  c  2. 

(<0  Wells  V.  WOliams,  1  L.  Raym.  282 ;  Danbigny  o.  Darallon,  2  Anst.  462 ;  Clark 
V.  Morey,  10  Johns.  69 ;  BnsseU  v.  Skipwith,  6  Binney,  241. 

(s)  See  vol.  i. 
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laws  for  the  maintenance  of  peace  and  the  preservation 
*64  *of  order,  and  which  do  not  relate  specially  to  our  own 

citizens.  This  is  a  principle  of  justice  and  of  public  safety 
universally  adopted ;  and  if  they  are  guilty  of  any  illegal  act, 
or  involved  in  disputes  with  our  citizens,  or  with  each  other^ 
they  are  amenable  to  the  ordinary  tribunals  of  the  country,  (a) 
In  New  York,  resident  aliens  are  liable  to  be  enrolled  in  the 
militia,  provided  they  are  lawfully  seised  of  any  real  estate 
within  the  state,  and  they  are^  in  that  case,  declared  to  be  sub- 
ject to  duties,  assessments,  taxes,  and  burdens,  as  if  they  were 
citizens ;  but  they  are  not  capable  of  voting  at  any  election,  or 
of  being  elected  or  appointed  to  any  office,  or  of  serving  on  any 
jury.  (6) 
(8.)  Mode  of  Naturalization^  (z)  —  If  aliens  come  here  with  an 

(a)  Yattol,  b.  2,  c.  8,  see.  101,  102,  108. 

(6)  New  York  Revised  Statutes,  i.  721,  sec.  20.  In  the  proyinoe  of  Kew  Bnms- 
wick,  aliens,  resident  for  two  months  in  the  province,  are  liable,  by  a  colonial  statnte, 
to  pay  annually  an  exemption  tax  of  80^.  as  a  substitute  for  militia  service.  Watson 
V.  Haley,  Kerr,  124. 

1  See  49,  u.  1,  (e). 

(z)  To  become  a  citizen  of  the  United  185  lU.  691 ;  Gumm  v,  Habbaid,  97  Ho. 
States,  it  is  only  necessaiy  that  one  be  811 ;  State  v.  Andriano^  92  Mo.  70. 
bom  or  naturalized  in  the  United  States ;  Only  white  persons  and  Africans  are  ad* 
but  to  be  a  citizen  of  a  State,  he  must  reside  mitted  to  naturalization.  U.  S.  Rev.  Stats., 
within  the  State.  Hence  the  14th  Amend-  §  2169  ;  22  St  at  L.  61.  This  excludes 
ment,  prohibiting  the  States  from  making  Indians,  even  those  of  half  white  and  half 
laws  abridging  "the  privileges  or  immu-  Indian  blood.  Elk  v,  Wilkins,  112  U.  S. 
nities  of  citizens  of  the  United  States,  "does  94;  In  re  Ah  Yup,  5  Sawyer,  155.  The 
not  control  the  power  of  a  State  over  its  Act  of  Congress  of  Feb.  8, 1887  (24  St.  at 
own  citizens.  The  Slaughter- Houses  Cases,  L.  888)  made  Indians,  to  whom  land  al- 
16  WalL  86;  Short  o.  State  (Md.),  81  lotments  should  be  made  under  that  Act, 
Atl.  Bep.  822.  The  declaration  by  a  citizens  of  the  United  SUtes.  See  State  v. 
foreign-bom  resident  of  his  intention  to  Norris,  87  Keb.  299.  The  privilege  of 
become  a  citizen  does  not  make  him  a  becoming  a  citizen  of  the  United  States, 
citizen  under  the  Federal  laws,  even  when  being  confined  by  U.  S.  Rev.  Stats.  §  2169, 
that  is  made  sufficient  by  a  State  oonsti-  to  free  white  persons  and  the  African 
tution  and  laws.  Minneapolis  v.  Reum,  race,  members  of  the  Mongolian  race,  in- 
56  Fed.  Rep.  576 ;  State  v.  Streukens  eluding  the  Chinese,  Japanese,  Burmese, 
(Minn.),  62  N.  W.  Rep.  259.  His  minor  and  Hawaiians,  are  not  entitled  to  natural- 
children  acquire  by  such  declaration  an  ization.  /nrs  Saito,  62  Fed.  Rep.  126; 
inchoate  status  as  children  which  they  In  re  Po^  28  N.  Y.  S.  888 ;  see  28  Am. 
may  complete.  Boyd  v.  Nebraska,  148  L.  Rev.  818  ;  In  re  Kanaka  Nian,  6  Utah, 
U.  S.  185;  see  Behrensmeyer  v,  Kreitz,  259.    All  the  facts  and  conditions,  upon 
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intention  of  making  this  country  their  permanent  residence,  they 
will  have  many  inducements  to  become  citizens,  since  they  are 
unable,  as  aliens,  to  have  a  stable  freehold  interest  in  land,  or  to 
hold  any  civil  office,  or  vote  at  elections,  or  take  any  active  share 
in  the  administration  of  the  government.  There  is  a  convenient 
and  easy  mode  provided,  by  which  the  disabilities  of  alienism 
may  be  removed,  and  the  qualifications  of  natural-bom  citizens 
obtained.  The  terms  upon  which  any  alien,  being  a  free  white 
person,  can  be  naturalized,  are  prescribed  by  the  acts  of  Congress 
of  the  14th  of  April,  1802,  c.  28;  the  8d  of  March,  1818,  c.  184; 
the  22d  of  March,  1816,  c.  82 ;  the  26th  of  May,  1824,  c.  186 ;  and 
the  24th  of  May,  1828,  c.  116.  It  is  required  that  he  declare, 
on  oath,  before  a  state  court,  being  a  court  of  record  with  a  seal 
and  a  clerk,  and  having  common-law  jurisdiction,  or  before  a 
circuit  or  district  court  of  the  United  States,  or  before  a  clerk  of 
either  of  the  said  courts,  two  years  at  least  before  his  admission, 
his  intention  to  become  a  citizen,  and  to  renounce  his  allegiance 
to  his  own  sovereign.  This  declaration  need  not  be  previously 
made,  if  the  alien  resided  here  before  the  18th  of  June, 
1812,  *  and  has  since  continued  to  reside  here ;  provided  *  65 
such  residence  be  proved  to  the  satisfaction  of  the  court, 
and  provided  it  be  proved  by  the  oath  or  affirmation  of  two  wit- 

which  the  privilege  of  naturalization  de-  U.  S.  185;  Ryan  v.  Egan,  166  111.  224, 

pends  must  be  alleged  in  the  petition  and  227.    And  technical  niles  will  not  be  ap- 

estabUshed  by  proof.  In  re  Bodek,  68  Fed.  plied  in  matters  of  naturalization  when 

Bep.818.  Statutes  and  rules  of  court  which  questioned  in  collateral  proceedings.   State 

require  non-residents  to  give  security  for  v.  Barrett,  40  Minn.  65.    The  applicant 

costs,  are  not  constitutionally  invalid  as  for   naturalization    must     establish    his 

abridging  the  "privileges  and  immuni-  case   as  a  suit,  showing   by   competent 

ties"  of  citizens  of  other  States.    Cum-  evidence  that  he  understands  the  Federal 

mings  V.  Wingo,  81  S.  0.  427.  Constitution  and  has  a  good  moral  char- 

A  certificate  of  naturalization  cannot  acter    and    disposition    to   good   order, 

be   collaterally  attacked.     Ackerman  v.  In  re  Bodek,  68   Fed.  Rep.  818;  In  re 

Haenck,  147  IlL   514  ;  In  re  McCarran,  Conway,  80  N.  Y.  S.  885.    State  courts 

81  Abb.  N.  C.  416.    The  United  States  of  record  which  have   common-law  juris- 

can  obtain  in  a  Federal  court  cancellation  diction  may  naturalize  aliens.    U.  S.  Rev. 

of  such    a    certificate   fraudulently   ob-  Stats.   §   2165.     See    United    States  v, 

tained  in  a  State  court.    United  States  Jjehman,  89  Fed.  Rep.  49.    The  United 

V,  Norsch,  42  Fed.  Rep.  417.    Natural-  States  may,  by  suit  in  a  Federal  court, 

ization  may,  in  the  absence  of  a  record,  cancel  a  certificate  of  naturalization  frau* 

be   inferred    from  long-continued    ezer-  dulentiy   obtained     in    a    State  court. 

COM  of  the  rights  of  citizenship  and  the  United   States  o.  Norsch,  42  Fed.  Repii 

holding  of  office.    Boyd  v.  Nebraska,  148  417. 
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nesses,  citizens  of  the  United  States,  that  he  has  resided,  for  at 
least  five  years  immediately  preceding  the  time  of  such  appli- 
cation,  within  the  limits  and  under  the  jurisdiction  of  the  United 
States.  The  names  of  the  witnesses,  and  the  place  or  places 
where  the  applicant  has  resided  for  at  least  the  five  years,  to 
be  set  forth  in  the  record  of  the  court,  (a)  And  if  the  applicant 
shall  have  been  a  minor,  under  twenty-one  years  of  age,  and 
shall  have  resided  in  the  United  States  three  years  next  preced- 
ing his  arrival  to  majority,  he  may  also  be  admitted  a  citizen 
without  such  previous  declaration;  provided  he  has  arrived  at 
the  age  of  twenty-one  years,  and  shall  have  resided  five  years 
within  the  United  States,  including  the  three  years  of  his 
minority,  and  shall  make  the  declaration  aforesaid  at  the  time 
of  his  admission,  and  shall  declare  on  oath,  and  prove,  to  the 
satisfaction  of  the  court,  that  for  three  years  next  preceding  it 
had  been  his  bona  fide  intention  to  become  a  citizen,  and  shall  in 
all  other  respects  comply  with  the  laws  in  regard  to  naturaliza- 
tion, (i)  In  all  other  cases  the  previous  declaration  is  requisite, 
and  at  the  time  of  his  admission  the  alien's  country  must  be  at 
peace  with  the  United  States ;  and  he  must,  before  one  of  the 
courts  above  mentioned,  take  an  oath  to  support  the  Constitution 
of  the  United  States,  and  likewise,  on  oath,  renounce'  and  abjure 
his  native  allegiance.  He  must,  at  the  time  of  his  admission, 
satisfy  the  court,  by  other  proof  than  his  own  oath,  that  is,  by 
the  oath  or  affirmation  of  at  least  two  citizens  of  the  United 
States,  that  he  has  resided  five  years,  at  least,  within  the  United 
States,  and  one  year,  at  least,  within  the  state  where  the  court 
is  held ;  and  if  he  shall  have  arrived  after  the  peace  of  1815,  his 
residence  must  have  been  continued  for  five  years  next  preceding 
his  admission,  without  being  at  any  time,  during  the  five  years, 
out  of  the  territory  of  the  United  States.  ((?)    He  must  satisfy 

(a)  Act  of  Congress,  May  24,  1828,  c.  116. 

(6)  Act  of  Congress,  BCay  26,  1824,  c  186. 

(c)  This  rigorous  proyision  is  in  the  set  of  March  8,  1818,  sec.  12,  for  the  regula- 
tion of  seamen ;  and  Jndge  Conkling,  in  his  treatise,  2d  ed.  4i)9,  makes  some  nseful 
snggestions  as  to  the  practical  oonstmction  of  this  enactment.  In  the  tnatUr  of  an  alien 
before  the  District  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
in  1846,  it  was  held  that  the  act  of  1813  was  still  a  part  of  the  naturalization  laws  of 
the  United  States,  applicable  as  well  to  others  as  to  seafaring  men  who  ha^e  emigrated 
since  1818 ;  and  that  the  applicant  in  that  ease  being  engaged  in  sea  voyages  as  a 
Btilor  in  American  yessels,  and  having  no  home  or  residence  in  the  United  States, 
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the  court  that  during  that  time  he  has  behaved  as  a  man  of  good 
moral  character,  attached  to  the  principles  of  the  Constitution 
of  the  United  States,  and  well  disposed  to  the  good  order  and 
happiness  of  the  same.  He  must,  at  the  same  time,  renounce 
any  title  or  order  of  nobility,  if  any  he  hath.  The  law  pro- 
vides ((2)  that  children  of  persons  duly  naturalized,  being  minors 
at  that  time,  shall,  if  dwelling  in  the  United  States,  be  deemed 
citizens.  It  is  further  provided,  («)  that  if  any  alien  shall  die 
after  his  declaration,  and  before  actual  admission  as  a  citizen, 
his  widow  and  children  shall  be  deemed  citizens. 

A  person  thus  duly  naturalized  becomes  entitled  to  all 
the  *  privileges  and  immunities  of  natural -bom  subjects,    *66 
except  that  a  residence  of  seven  years  is  requisite  to  enable 
him  to  hold  a  seat  in  Congress,  and  no  person  except  a  natural- 
boi-n  citizen  is  eligible  to  the  office  of  Governor  in  some  of  the 
states,  or  President  of  the  United  States. 

The  laws  of  Congress  on  the  subject  of  naturalization  have 
been  subject  to  great  variations.  In  1790,  only  two  years* 
previous  residence  was  required.  In  1795,  the  period  was  en- 
larged to  five  years ;  in  1798,  to  fourteen  years ;  and  in  1802,  it 
was  reduced  back  to  five  years,  where  it  still  remains.  This 
period  of  probation  has  probably  been  deemed  as  liberal  as  was 
consistent  with  a  due  regard  to  our  peace  and  safety.  A  mod- 
erate previous  residence  becomes  material  to  enable  aliens  to 
acquire  the  knowledge  and  habits  proper  to  make  good  citizens, 
who  can  combine  the  spirit  of  freedom  with  a  love  of  the  laws. 
Strangers,  on  their  first  arrival,  and  before  they  have  had  time 
to  acquire  property,  and.  form  connections  and  attachments,  are 
not  presumed  to  be  acquainted  with  our  political  institutions, 
or  to  feel  pride  or  zeal  in  their  stability  and  success,  (a) 

other  than  by  snch  employment,  and  having  no  fixed  residence  prior  to  the  act  of 
1818,  was  not  entitled  to  naturalization.  4  K.  Y.  Ijegal  Observer  for  March,  1846. 
In  the  case  Ex  parte  Paul,  the  Superior  Court  of  New  York  construed  the  act  of 
CongresB  of  March  8,  1818,  with  the  strictest  severity,  and  held  that  where  the  alien 
had  been  out  of  the  United  States,  though  a  few  mintUe$  only,  and  without  any  inten- 
tion of  changing  his  residence,  he  was  not  entitled  to  be  naturalized.  The  act  says 
be  must  not  at  any  time  during  the  five  years  have  been  out  of  the  territory  of  the 
United  States.    7  Hill  (N.  Y.),  56. 

(<0  Act  of  Congress,  April  14,  1802,  c.  28,  sec.  4. 

(e)  Act  of  Congress,  March  26,  1804,  c.  47. 

(a)  Doring  the  elevation  and  splendor  of  the  Athenian  power,  the  residence  of 
foreigners,  and  especiaUy  of  merchants,  was  encouraged,  but  the  privilege  of  a  citizen 
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*  67  *  If  an  alien  dies  before  he  has  taken  any  steps  under 
the  act  of  naturalization,  his  personal  estate  goes  accord- 
ing to  his  will,  or  if  he  died  intestate,  then  according  to  the 
law  of  distribution  of  the  place  of  his  domicile  at  the  time  of 
his  death,  (a)  The  stationary  place  of  residence  of  the  party  at 
his  death  determines  the  rule  of  distribution,  (5)  and  this  is  a 
rule  of  public  right,  as  well  as  of  natural  justice.  Mobilia  per- 
sonam sequuntur  immobilia  situm.(e)    The  unjust  and  inhospi- 

of  Athens  was  deemed  a  very  distinguished  favor.  It  could  only  be  obtained  by  the  con- 
sent and  decree  of  two  saccessive  assembUes  of  the  people,  and  was  granted  to  none  but 
to  men  of  the  highest  rank  and  reputation,  or  who  had  performed  some  signal  service 
to  the  republic.  1  Potter's  Greek  Antiquities,  44,  45,  150.  In  the  time  of  Demetrius 
Phalereus,  there  were  resident  in  Attica  10,000  freemen,  being  foreigners,  or  of  foreign 
extraction,  or  freed  slaves,  who  had  not  the  rights  of  Athenian  citizens.  1  Mitf.  Uist. 
854,  855.  And  yet  it  is  said  that  foreignere  could  not  dispose  of  their  goods  by  will, 
but  [that  they  were  appropriated,  at  their  death,  for  the  public  use.  2  Potter,  844. 
In  Rome,  foreigners  could  not  make  a  will ;  and  the  effects  of  a  foreigner,  at  his  death, 
went  to  the  public,  or  to  his  patron,  under  the  jus  applioaUtmis.  Cic  de  Orat.  1,  89 ; 
Dig.  49.  15.  52  ;  ib.  lib.  85,  ad  legem  Falcidiam,  [tit  2,]  Prss.  ;  Diet,  du  Dig.  tit. 
l^trangers.  But  in  the  time  of  the  imperial  code,  foreigners  could  dispose  by  will, 
and  also  inherit.  Code,  5.  59.  10.  The  Bomans  were  noted  for  their  peculiar  jealousy 
of  the  jtu  dviiaiiSf  or  rights  of  a  citizen.  It  was,  at  first,  limited  to  the  Pomceria 
of  Rome,  and  then  graduaUy  extended  to  the  bounds  of  Latium.  In  the  time  of 
Augustus,  as  we  are  informed  by  Suetonius,  De  Aug.  sec  40,  the  same  anxiety  was 
diBcovered  to  keep  the  Roman  people  pure  and  untainted  of  foreign  blood  ;  and  he 
gave  the  freedom  of  the  city  with  a  sparing  hand.  But  when  Caracalla,  for  the 
purpose  of  a  more  extended  taxation,  leveUed  all  diutinctions,  and  communicated  the 
freedom  of  the  city  to  the  whole  Roman  world,  the  national  spirit  was  lost  among 
the  people,  and  the  pride  of  country  was  no  longer  felt,  nor  its  honor  observed. 
1  Gib.  HiBt.  268. 

(a)  1  Binney,  886  ;  8  Johns.  Ch.  210;  1  Mason,  408.  By  the  treaty  between  the 
United  States  and  the  Republic  of  Venezuela,  in  May,  1886,  art  12,  and  the  Peru- 
Bolivian  confederation  in  May,  1888,  art  8,  and  the  Republic  of  Ecuador,  in  June, 
1889,  art  12,  not  only  personal  property  of  the  resident  alien  goes  according  to  his 
will,  or  to  his  Uwful  representatives  if  he  dies  intestate^  but  his  alien  heirs,  if  they  can- 
not lawfully  succeed  to  his  real  estate,  shall  have  three  yean  to  dispose  of  it  The 
treaty  with  Spain  of  1795,  art  11,  and  with  Russia  of  1882,  art  10,  and  with  Hanover 
of  20th  of  May,  1840,  art  7,  and  with  Portugal  of  28d  April,  1841,  art.  12,  allowed  a 
riosonahle  time  to  the  alien  heir  or  devisee  in  such  cases  to  dispose  of  the  estate,  and 
abolishes  the  Droit  cCAubaine,  See  also  treaties  to  the  same  effect  with  the  kingdom 
of  Saxony,  August  12,  1846,  and  the  grand  duchy  of  Hesse,  Mareh  26,  1844,  and 
with  the  king  of  Bavaria,  the  21st  of  January,  1845,  and  with  the  king  of  the  Two 
Sicilies,  the  Ist  of  December,  1845.  This  last  treaty  is  distinguished  for  its  liberal 
spirit,  and  commereial  and  mutual  rights  and  privileges  are  secured  to  the  subjects 
of  the  contracting  parties. 

(b)  Pipon  V.  Pipon,  Amb.  25 ;  Bum  o.  Cole,  Amb.  415. 

(e)  Hub.  Pralec  L  278 ;  ii  542  ;  De  Conflictu  Legum,  sec  15  ;  Yattel,  b.  ii.  c  8, 
•ec  110,  111.    See  also  M/Va^  489.    For  greater  secnrityr  this  right  of  succession,  in 
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table  rule  of  the  most  polished  states  of  antiquity  prevailed  in 
many  parts  of  Europe,  down  to  the  middle  of  the  last  century ; 
and  Yattel  expressed  his  astonishment  that  there  should  have 
remained  any  vestiges  of  so  barbarous  a  usage  in  an  age  so  en- 
lightened. The  law  which  claimed,  for  the  benefit  of  the  state, 
the  effects  of  deceased  foreigners  who  left  no  native  heirs,  existed 
in  France  as  late  as  the  commencement  of  their  revolution.  ((Q 
This  rule  of  the  French  law  was  founded  not  only  on  the  Roman 
law,  but  it  was  attempted  to  be  justified  by  the  narrow  and  absurd 
policy  of  preventing  the  wealth  of  the  kingdom  from  passing  into 
the  hands  of  the  subjects  of  other  countries,  (e)  It  was  abolished 
by  the  constitution  of  the  first  constituent  assembly,  in  1791, 
and  foreigners  were  admitted  upon  the  most  liberal  terms, 
and  declared  capable  *  of  acquiring  and  disposing  of  prop-  *  68 
erty  equally  with  natural -born  citizens.  The  treaty  of  com- 
merce between  the  United  States  and  France,  in  1778,  provided 
against  the  evil  effects  of  this  law,  by  declaring  that  the  inhab- 
itants of  the  United  States  were  to  be  exempted  from  the  droit 
d^attbainej  and  might  dispose,  by  will,  of  their  property,  real  and 
personal  (biens  meuble%  et  immeuble%\  and  if  they  died  intestate, 
it  was  to  descend  to  their  heirs,  whether  residing  in  France  or 
elsewhere;  and  the  like  privilege  was  conferred  upon  French- 
men dying  in  this  country.  The  treaties  of  France  with  other 
powers  usually  contained  the  same  relaxation  of  her  ancient 
rule ;  and  though  the  treaty  of  1778  was  abolished  in  1798,  yet, 
in  the  renewed  treaty  of  1801,  the  same  provision  was  inserted, 
and  under  it  American  citizens  in  France,  and  French  subjects 
in  the  United  States,  could  acquire,  hold,  and  transmit  real  as 
well  as  personal  property,  equally  as  if  they  were  natives,  and 
without  the  necessity  of  any  act  of  naturalization  or  special  per- 
mission.    This  last  treaty  expired  in  1809,  and  the  rights  of 

case  of  intestacy,  and  of  diapoaal  hf  will,  gift,  or  othennae,  of  personal  property  be- 
longing to  aliens,  is  nsoally  inserted  as  a  formula  in  treaties  of  nayigation  and  com- 
merce ;  as,  see  art.  11  of  the  treaty  between  the  United  States  and  Spain  of  1795  ; 
art.  6  of  the  treaty  with  Sweden,  made  in  1788  ;  art.  11  of  the  treaty  with  Anstria, 
made  in  1829 ;  art.  8  of  the  treaty  with  Hezioo,  made  in  1881 ;  art  10  of  the  treaty 
of  nayigation  and  commerce  between  the  United  States  and  Russia,  made  in  December, 
1882  ;  art.  9  of  the  treaty  between  the  United  States  and  the  Republic  of  Chili,  made 
in  May,  1882 ;  and  art.  7  of  the  treaty  between  the  United  States  and  HanoYer  in 
1840,  and  art  8  of  the  treaty  between  the  United  States  and  Saxony  in  1846. 
{d)  1  Domat,  26,  sec.  11.  (e)  1  Domat,  565,  sec.  18. 
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Frenchmen  arising  thereafter,  were  left,  like  those  of  other 
aliens,  to  be  governed  by  the  general  law  of  the  land. 

The  Napoleon  code  did  not  pursue  the  liberal  policy  of  the 
French  constituent  assembly  of  1791,  and  it  seems  to  have  reviyed 
the  harsh  doctrine  of  the  droit  d^aubainey  under  the  single  excep- 
tion that  aliens  should  be  entitled  to  enjoy  in  France  the  same 
ciyil  rights  secured  to  Frenchmen,  by  treaty j  in  the  country  to 
which  the  alien  belongs,  (a)  It  is  not  sufficient  to  create  the 
exemption  in  favor  of  the  alien,  that  civil  rights  are  granted  to 
Frenchmen  by  the  local  laws  of  the  foreign  country,  imless  that 
concession  be  founded  upon  treaty,  (b)  The  law  in  France, 
*69  until  within  a  recent  period,  was,  *that  a  stranger  could 
not,  except  by  special  favor,  dispose  of  his  property  by  will ; 
and  when  he  died  the  sovereign  succeeded,  by  right  of  inheri- 
tance, to  his  estate,  (a)  But  the  droit  d^aubaifUj  under  the 
articles  of  Nos.  726  and  912  of  the  Code  CivU^  was  abolished  in 
France,  by  a  law  of  the  14th  of  July,  1819,  and  aliens  can  now 
acquire,  enjoy,  and  transmit  by  will,  and  by  descent,  real  and 
personal  property,  in  the  same  manner  as  the  other  inhabitants 
of  the  kingdom.  In  case  of  succession  among  coheirs,  partly 
French  and  partly  aliens,  the  French  teke  of  the  property  in 
France  a  portion  equal  to  the  value  of  the  property  situated  in  a 
foreign  country,  and  from  which  they  would  be  excluded  under 
the  foreign  law  or  custom. 

British  subjects,  under  the  treaty  of  1794,  between  the  United 
States  and  Great  Britain,  were  confirmed  in  the  titles  which  they 
then  held  to  lands  in  this  country,  so  far  as  the  question  of  alien- 
ism existed ;  and  they  were  declared  competent  to  sell,  devise, 
and  transmit  the  same,  in  like  manner  as  if  they  were  natives ; 
and  that  neither  they,  nor  their  heirs  or  assigns,  should,  as  to 
those  lands,  be  regarded  as  aliens.  The  treaty  applied  to  the 
title,  whatever  it  might  be,  but  it  referred  only  to  titles  existing  at 
the  time  of  the  treaty,  and  not  to  titles  subsequently  acquired.  (5) 
It  was,  therefore,  a  provision  of  a  temporary  character,  and  by  the 
lapse  of  time  is  rapidly  becoming  unimportent  and  obsolete. 

(a)  Code  Napoleon,  Nos.  11,  726,  912. 

(6)  H.  TonUier,  in  his  Droit  Ciyil  Franfais,  i.  265,  cites  for  this  role  a  decree  of 
the  Court  of  Caiuation  in  1806 ;  and  he  says  that  this  article  in  the  Napoleon  code  was 
taken  from  one  in  the  new  Prtusian  code. 

(a)  lUpertoire  de  Jnrlspr.  par  Merlin,  tit.  Anhaine,  and  tit.  ifctranger,  c.  1,  n.  6. 

(h)  1  Wheaton,  800  ;  4  id.  468  ;  7  id.  585  ;  9  id.  496  ;  12  Man.  148. 
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(4.)  Special  Privilege%  to  Aliens. — The  legislature  of  New 
York,  and  probably  of  many  other  states,  are  in  the  practice  of 
granting  to  particular  aliens,  by  name,  the  priyilege  of  holding 
real  property ;  and,  by  a  permanent  provision  in  New  York,  aliens 
are  enabled  to  take  and  hold  lands  in  fee,  and  to  sell,  mortgage, 
and  devise,  but  not  demise  or  lease  the  same,  equally  as  if 
they  were  native  *  citizens ;  provided  the  party  previously  *  70 
take  an  oath  that  he  is  a  resident  in  the  state,  and  intends 
always  to  reside  in  the  United  States,  and  to  become  a  citizen 
thereof  as  soon  as  he  can  be  naturalized,  and  that  he  has  taken 
the  incipient  measures  required  by  law  for  that  purpose.  The 
power  to  sell,  assign,  mortgage,  and  devise  real  estate  is  to  con- 
tinue for  six  years  from  the  time  of  taking  the  oath ;  but  the 
alien  is  not  capable  of  taking  or  holding  any  lands  descended, 
devised,  or  conveyed  to  him  previously  to  his  becoming  such  resi- 
dent and  taking  the  oath  above  mentioned ;  and  if  he  dies  within 
the  six  years,  his  heirs,  being  inhabitants  of  the  United  States, 
take  by  descent,  equally  as  if  he  had  been  a  citizen,  (a)  ^    There 

(a)  N.  Y.  B«Ti8ed  Statates,  i  790,  sec  15-20.    This  priyilege  in  New  Yoric  was 
farther  enlarged  in  1848,  as  see  below,  note  b. 

^  Bighis  ofAlient.  {x) — A  snmmary  of    tries  of  Europe  and  in  the  United  States 
the  li^ts  of  aliens  in  the  different  coon-    may  be  found  in  Sir  A.  Cockbnm's  book 

(x)  Apart  from  statnte  or  treaty,  an  182  Mass.  482.    So  an  absent  foreigner 

alien  has  not  a  legal  right  enforceable  by  may  there  maintain  a  transitory  action 

action  to  enter  British  territory.    Mas-  against  a  citizen  of  another  State,  although 

groTC  V.  Chun  Teeong  Foy,  [1891]  A.  G.  service  of  process  was  made  on  a  foreign 

272 ;  84  Hansard,  1065  ;  see  28  Am.  L.  mail-steamer   before  reaching  her  dock. 

Bey.  748.  Peabody   v.   Hamilton,   106  Mass.   217. 

A  State  legislature,  in   the   absence  Under  the  Act  of  Congress  of  Aug.  18, 

of  constitutional  limitations,  may  enable  1888  (25  Stat  at  Large,  484),  a  17.  S. 

aliens,   though  non-resident,  to  acquire.  Circuit  Court  has  no  jurisdiction  of  a  suit 

hold,  and  transmit  property.     State  v.  by  a  citizen  of  the  district  against  an  alien 

Smith,   70  Cal.  158;  see  42  Albany  L.  who  is  temporsrily  in  the  district.    Meyer 

J.  457 ;  50  id.  260 ;  Beavan  v.  Went,  155  v.  Herrera,  41  Fed.  Rep.  65.    In  gen- 

IlL  592  ;  Ryan  v,  Eagan,  156  HI  224;  eral  a  suit  will  not  lie  between  foreigners 

Bennett  v.  Hibbert,  88  Iowa,  154  ;  Easton  transiently  in  the  country  as  to  property 

V.  Huott  (Iowa),  64  N.  W.  Rep.  408.  abroad.    Matthaei  v.  Galitzin,  L.  R.  18 

In  the  United  States,  one  alien  may  £q.  840  ;  Doss  v.  Secretary,  L.  R  19  Eq. 

sue  another  in  a  State  Court,  when  both  509.    See  Lorway  v,  Lousada,  1  Lowell, 

are  transiently  present,  upon  a  contract  77  ;  Roberts  v.  Knights,  7  Allen,  449 ;  7 

made  abroad.     Roberts  v.  Knights,    7  Am.  Law  Rev.  417. 

Allen,  449;  Johnston  v.  Trade  Ins.  Co.,  Aliens  resident  in  a  foreign  State  should. 
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are  Btatnte  provisions  of  the  same  import  in  favor  of  aliens  in 
Maryland,  South  Carolina,  Delaware,  and  Missouri ;  and  in  Louis- 
iana, Pennsylvania,  Kentucky,  Virginia,  Michigan,  New  Jersey^ 
Illinois,  Indiana,  and  Ohio,  the  disability  of  aliens  to  take,  hold, 
and  transmit  real  property  seems  to  be  essentially  removed,  (b)  In 

(b)  Griffith's  Law  Register,  paanm;  1  Const  B.  (MiU,  S.  C.)  412 ;  Christy's  Dig. 
tit.  Alien  ;  A.  Q.  Review,  Na  25,  p.  115  ;  Chase's  Statates  of  Ohio,  L  404  ;  Phillips 
V.  Rogers,  5  Martin  (La.),  700  ;  Act  of  South  Carolina  of  1799,  prescribing  the  terms 
of  denization  ;  Pardon's  Penn.  Dig.  56,  57  ;  Elmer's  Dig.  5  ;  R.  S.  of  Kew  Jersey,  of 
1847,  tit  1,  c.  1 ;  Territorial  Act  of  Michigan,  of  March  81,  1827  ;  Revised  Laws  of 
Illinois,  ed.  1833,  p.  626  ;  Statute  of  Indiana,  of  January  14, 1818.  By  the  charter 
of  William  Penn,  as  proprietary  of  Pennsylvania,  to  the  inhabitants,  in  1683,  it  was 
declared,  that  in  the  case  of  aliens  purchasing  lands  in  the  province,  and  dying  therein 
without  being  naturalized,  their  estates  should  descend  as  if  they  were  naturalized. 
Proud's  Pennsylvania,  ii  App.  27.  In  Pennsylvania,  by  the  act  of  March  22,  1814, 
aliens  who,  on  the  18th  of  June,  1812,  resided  in  the  state,  and  continued  to  reside 
therein,  upon  filing  a  declaration  of  an  intention  of  becoming  citizens,  might  take, 
hold,  and  convey  lands  not  exceeding  200  acres,  nor  in  value  $20,000,  as  fully  as  citi- 
zens might  do ;  and  by  the  act  of  24th  March,  1818,  c  4610,  aliens,  not  subjects  of 
any  state  at  war  with  the  United  States  at  the  time  of  the  purchase,  might  purchase 
and  hold  lands  not  exceeding  5,000  acres,  equally  as  native  citizens.  This  last  act  con- 
tained no  condition  with  regard  to  residency.    And  by  the  act  of  March  21,  1837, 


on  Nationality,  c.  5.    The  incapacity  of  ieUUe  linguae  is  done  away  with,  and  he  is 

aliens  in  England  at  the  time  the  book  made  triable  in  the  same  manner  as  if  he 

was  written,  consLBted,  it  appears,  in  three  were  a  natural-bom  subject    Before  this 

things.    1.  They  were  incapable  of  any  act  was  passed,  aliens  were  subject  to  the 

political  rights,  including  that  of  holding  bankrupt  laws,  and  entitled  to  the  benefit 

any  office  of  trust    This  seems  to  be  the  of  them.    Kationality,  p.  151 ;  6  Geo.  IV. 

law  stilL    St  88  Vict  c.  14,  §  2  ;  ante^  c  16,  §  135.    And  so  he  is,  it  would  seem, 

49,  n.   1,  (c).    2.  They  could  not  hold  in  this  oountiy.     Bankrupt  Act  of  March 

landed  estate,  except  for  a  term  not  ex-  2,  1867,  §  11.     By  the  Italian  Code,  art 

ceeding  twenty-one  years.    8.  They  could  3,  the  foreigner  is  admitted  to  all  the  civil 

not  own  British  ships.     The  incapacity  to  rights  of  the  citizen.     The  French  law  is 

sit  on  juries  is  regarded  as  an  exemption  thought  to  be  very  nearly  as  liberal  (M. 

from  an  onerous  duty.    By  the  Katural-  Hue,  cited  by  Sir  A.  Cockbum,  pp.  162, 

ization  Act  of  1870,  St  33  Vict.  c.  14,  §  2,  168).    The  general  tendency  of  European 

however,  real  and  personal  property  of  legislation  is  in  the  same  direction.   «Many 

every  description  may  be  held,  &c.,  by,  of  the  states  of  the  Union  have  done  away 

and  a  title  to  such  property  may  be  de-  with  all  disabilities  of  aliens  to  hold  landed 

rived  through,  an  alien,  in  the  same  man-  property  (1  Wash.  R.  P.  49) ;  and  all  are 

ner  in  all  respects  ss  by  or  through  a  believed  to  have  much  qualified  the  com* 

natural-bom    British  subject      By    the  mon  law. 
same  act  the  alien's  ri^^t  to  a  jury  dt  med- 

it  seems,  be  indemnified  for  iiguries  there  Kew  Orleans  Riot,  2  Wharton's  Digest, 

received  from  a  mob^  especially  if  it  could  600  ;  Don  Padfieo's  Case,  stated  in  Snow's 

have  been  suppressed  by  due  diligence.  Int  Law,  181,  246. 
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North  Carolina  and  Vermont,  there  is  even  a  provision  inserted 
in  their  constitutions,  that  every  person  of  good  character,  who 
comes  into  the  state  and  settles,  and  takes  an  oath  of  allegiance 
to  the  same,  may  thereupon  purchase,  and  by  other  just  means 
acquire,  hold,  and  transfer  land,  and,  after  one  year's  residence, 

pOTchases  from  aliens,  and  the  titles  of  the  heirs  and  devisees  of  aliens,  were  con- 
finned,  mtdeet  to  the  vested  rights  of  others.    Under  the  construction  given  to  the  above 
act  of  1818  (Reese  v.  Waters,  4  Watts  &  S.  145),  an  alien  husband  acquires  no  title  in 
his  wife's  estate  of  inheritance,  as  tenant  by  the  curtesy  initiate.    In  New  York  (Laws 
of  N.  Y.  seas.  56,  c.  800,  and  sees.  67,  c.  37),  the  prerogative  right  of  escheat,  in  the 
case  of  aliens  dying  seised  of  lands,  is  much  restricted,  and  the  alien  heirs,  and  the 
persons  obliged  to  deduce  title  through  an  alien,  are  entitled,  upon  certain  moderate 
conditions,  to  a  release  of  the  interest  of  the  state  acquired  by  the  escheat.    In  New 
York,  it  is  considered  to  be  a  settled  rule  of  construction  of  statutes  permitting  aliens 
to  purchase  and  hold  lands  within  the  state,  to  them  and  their  heirs  and  assigns,  that 
the  alien  heirs,  devisees,  and  purchasers  of  and  from  the  alien  so  aUowed  to  purchase, 
can  take  and  hold  in  that  capacity,  without  prejudice  to  their  title  from  alienism.    See 
the  act  of  April  2,  1798,  c.  72,  and  the  proviso  thereto  :  and  the  acts  of  March  26, 
1802,  c  49  ;  and  of  April  8,  1808,  c  175,  and  the  decision  in  Jackson  v,  Adams,  7 
Wend.  867,  thereon.    See  also  the  cases  of  (xoodell  v.  Jackson,  20  Johns.  698 ;  of 
Jackson  v,  Etz,  5  0>wen,  814,  and  of  The  Ck>mmonwealth  v.  Heirs  of  Andr6,  8  Pick. 
224,  to  the  same  point.    Whether  the  heirs  and  purchasers  of  and  from  the  heirs  and 
purchasers  of  the  first  alien  taker  can  so  take  may  be  a  question,  as  the  privilege  is 
to  the  first  grantee,  his  heirs  and  assigns,  and  does  not  necessarily  extend  to  the  heirs 
of  the  heir,  or  to  the  purchaser  from  the  purchaser.    The  decision  in  the  case  of 
Aldrich  v,  Manton,  18  Wend.  458«  seems  to  limit  the  privilege  to  the  immediate  heirs 
and  purchaser  from  the  first  privileged  alien.    The  legislature  of  New  York,  by  vari- 
ous provisions,  have  very  greatly  enlarged  the  capacity  of  aliens  to  take  and  hold  real 
estate.     (1.)  Any  alien  who  takes  and  files  in  the  Secretary  of  State's  office  a  deposi- 
tion of  being  a  resident,  and  of  the  intention  of  his  permanent  residence,  and  to  become 
a  citizen  as  soon  as  the  naturalization  laws  permit,  may  take  and  hold  real  estate  in 
fee,  and  for  six  years  thereafter  may  sell,  devise,  and  dispose  of  the  same,  except  that 
he  shall  not  lease  or  demise  the  same  until  naturalized.     (2.)  Such  alien  shall  not, 
however,  take  or  hold  real  estate  descended,  devised,  or  conveyed  to  him  previously  to 
such  residence  and  deposition,  but  if  he  dies  within  the  six  years,  his  heirs  being  in- 
habitants, may  take  by  descent  as  if  he  had  been  a  citizen.     (8.)  If  any  alien  sells 
lands  so  entitled  by  him  to  be  held  and  sold,  he  may  take  in  fee  mortgages  as  a  secur- 
ity for  the  purchase-money,  and  repurchase  on  the  mortgage  sales.     (4.)  All  such 
aUens,  so  holding  real  estates,  are  subject  to  assessments,  taxes,  and  burdens  as  if  they 
were  citizens.    (5.)  All  titles  to  lands  by  conveyance,  descent,  or  devise,  before  the 
'alien  was  qualified  to  take  and  hold,  are  confirmed  on  his  naturalization,  or  if  not 
naturalized,  if  he  shall  within  one  year  from  acquiring  the  title,  file  his  deposition,  he 
may  in  that  case  hold  and  convey,  for  the  term  of  five  years,  real  estate.     N.  Y.  Re- 
vised Statutes,  ii.  8d  ed.  8-6.    The  Revised  Statutes,  from  8  to  5,  were  doubtless  in- 
tended to  give  a  clear  and  condensed  view  of  all  the  various  statute  provisions  in  favor 
of  the  rights  and  capacities  of  aliens  in  respect  to  real  property,  but  such  a  view  has 
not  been  answered,  and  the  successive  enactments  are  so  tacked  together  as  to  lead  to 
repetition  and  perplexity. 
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become  entitled  to  most  of  the  privileges  of  a  natural-bom  sub- 
ject. In  Connecticut,  the  Superior  Court  is  iuTested  with  power 
at  large,  upon  petition,  to  grant  to  resident  aliens  the  right  to 
take,  hold,  convey,  and  transmit  real  estate,  in  like  manner  as 
native  citizens.  (<?)  These  civil  privileges,  conferred  upon  aliens 
by  state  authority,  are  dictated  by  a  just  and  liberal  policy;  but 

they  must  be  taken  to  be  strictly  local ;  and  until  a  foreigner 
*  71    is  duly  naturalized,  according  to  the  act  of  Congress,  *he 

is  not  entitled  in  any  other  state  to  any  other  privileges 
than  those  which  the  laws  of  that  state  allow  to  aliens.  No  other 
state  is  bound  to  admit,  nor  would  the  United  States  admits  any 
alien  to  any  privileges  to  which  he  is  not  entitled  by  treaty,  or 
the  laws  of  nations,  or  the  laws  of  the  United  States,  or  of  the 
state  in  which  he  dwells.  The  article  in  the  Constitution  of 
the  United  States,  (a)  declaring  that  citizens  of  each  state  were 
entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 
several  states,  applies  only  to  natural-born  or  duly  naturalized 
citizens ;  and  if  they  remove  from  one  state  to  another,  they  are 
entitled  to  the  privileges  that  persons  of  the  same  description 
are  entitled  to  in  the  state  to  which  the  removal  is  made,  and 
to  none  other.  The  privileges  thus  conferred  are  local  and 
necessarily  territorial  in  their  nature.  The  laws  and  usages 
of  one  state  cannot  be  permitted  to  prescribe  qualifications  for 
citizens,  to  be  claimed  and  exercised  in  other  states,  in  contra- 
vention to  their  local  policy,  (b)    It  was  declared  in  Corfield  v. 

(c)  Statates  of  Gonnecticat,  1838,  p.  287. 

(a)  Art.  4,  sec  2. 

(ft)  It  is  a  carious  fact  in  ancient  Oredan  histoiy,  that  the  Greek  states  indulged 
such  a  narrow  and  ezoessive  jealousy  of  each  other,  that  intermarriage  was  forbidden* 
and  none  were  allowed  to  possess  lands  within  the  territory  of  another  state.  VHien 
the  Olynthian  repuUic  introdnced  a  more  liheral  and  beneficial  policy  in  this  respect, 
it  was  considered  as  a  portentous  innovation.  Mitford's  History,  y.  9.  The  Athenians 
occasionally  granted  the  right  of  intermarriage,  and  even  the  freedom  of  the  dty,  to 
the  inhabitants  of  foreign  states.  Schomann's  Dissertations  on  the  Assemblies  of  the 
Athenians,  ed.  Cambridge,  1888,  p.  819.  So  the  Byzantines,  to  evince  their  deep 
gratitude  to  the  Athenians  for  their  assistance  in  the  war  against  FhiUp  of  Macedon, 
broke  in  upon  their  ordinary  policy,  and  granted,  by  law,  to  the  Athenians,  the  right 
of  intermarriage  with  their  citizens,  and  the  power  of  purchasing  and  holding  lands 
in  the  Byzantine  and  Perinthian  territories.  Demost.  Orat.  de  Corona,  where  the 
original  decree  is  set  forth  at  laige.  So,  also,  the  inhabitants  and  colonists  of  the 
Latin  cities  in  Latium,  in  the  6th  century  of  Bome,  were  so  much  regarded  as  for- 
eigners, that  they  could  not  buy  or  inherit  land  ftom  Boman  citizens,  nor  bad  they 
generally  the  right  of  inteimaniage  with  Bomans.    Arnold's  Hist.  iii.  li. 
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C<>ri/ellj(e)  that  the  privileges  and  immunities  conceded  hy 
the  Constitution  of  the  United  *  States  to  citizens  in  the  *  72 
several  states  were  to  be  confined  to  those  which  were,  in 
their  nature,  fundamental,  and  belonged  of  right  to  the  citizens 
of  all  free  governments.  Such  are  the  rights  of  protection  of 
life  and  liberty,  and  to  acquire  and  enjoy  property,  and  to  pay  no 
higher  impositions  than  other  citizens,  and  to  pass  through  or 
reside  in  the  state  at  pleasure,  and  to  enjoy  the  elective  franchise 
according  to  the  regulations  of  the  law  of  the  state.  But  this 
immunity  does  not  apply  to  every  right,  for  some  may  belong 
exclusively  to  resident  citizens  under  the  laws  of  the  state;  and 
it  was  held  that  a  statute  of  New  Jersey  confining  the  right  of 
taking  oysters  within  the  waters  of  the  state  to  the  actual  inhab- 
itants and  residents  of  the  state,  was  not  an  act  infringing  the 
Constitution  of  the  United  States.  The  power  to  regulate  the 
fisheries  in  the  navigable  waters  of  the  states,  remained  in 
the  states  respectively,  though  the  United  States  have  a  concur- 
rent power,  so  far  as  concerns  the  free  navigation  of  the  waters. 

(e)  4  Wash.  871.  [But  women  are  dtizena,  tbongh  they  have  not  the  right  to  vote, 
or  otherwise  to  take  part  in  the  execution  of  governmental  powers.  Minor  v.  Happer- 
sett,  21  WalL  162 ;  Robinson's  Case,  181  Mass,  876  ;  Opinion  of  the  Justices  (Mass.), 
Not.  19,  1888.  By  act  of  May  6,  1882,  the  right  of  Chinese  laborers  to  come  into  the 
United  States  is  suspended  for  ten  years,  and  the  state  and  United  States  courts  are 
forbidden  to  admit  Chinese  to  citizenship.  As  to  who  are  included  within  the  terms 
"Chinese  laborers,"  see  United  SUteso.  Douglas,  17  Fed.  Rep.  684;  and /n  re  Ah 
Lung,  18  Fed.  Rep.  28, — cases  which  are  directly  opposed  to  each  other.  It  had 
been  held,  prior  to  the  statute,  that  Chinese  could  not  become  citizens.    In  re  Ah  Yup, 

5  Saw.  C.  C.  165.    So  of  a  person  of  half  white  and  half  Indian  blood.    In  re  Camille, 

6  Saw.  541.  As  to  the  effect  of  the  amendments  to  the  Constitution  in  preventing 
discrimination  against  negroes  and  other  persons,  see  ante,  L  891,  n.  As  to  the  posi- 
tion held  by  Indians  in  our  law,  (x)  and  how  far  the  relation  may  be  varied  by  sever- 
ance from  the  tribe,  see  The  Legal  Position  of  the  Indian,  15  Am.  L.  R.  SI ;  A  parte 
Reynolds,  5  DiU.  894.  —  b.] 

(x)  Indians  who  have  not  become  cit-  A  State  cannot  legislate  for  Indians  main- 

izens  are  wards  of  the  United  States.    See  taining   their   tribal   relations.     United 

United  States  v,  Partello,  48  Fed.  Rep.  States  v,  Eagama,  118  U.  S.  875.    The 

670 ;  Same  v.  Boyd,  68  id.  577  ;  20  Am.  Indians  in  Maine  are  not  ''Indian  tribes" 

L.  Rev.  188 ;  2  Harvard  L.  Rev.  167.  within  the  treaty-making  power  of  the 

Apart  from  any  question  of  title  to  their  Federal  government,  as  their  tribal  or- 

lands  or  reservations,  the  general  govern-  ganization    no   longer  exists.      State  v. 

ment  has  complete  power  to  legislate  for  Kewell,  84  Maine,  465.     As  to  the  effect 

the  protection  of  tiie  Indians  as  wards  of  of  an  Indian  woman's  marriage  on  her 

the  nation.    United  States  v.  Thomas,  151  citizenship,  see  mpra^  58,  n.(a;). 
U.  8.  577;  Elk  v.  Wilkins,  112  U.  S.  94. 
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The  act  of  Congress  confines  the  description  of  aliens  capable 
of  naturalization  to  ^^  free  white  persons. "  I  presume  this  ex* 
eludes  the  inhabitants  of  Africa  and  their  descendants ;  and  it 
may  become  a  question,  to  what  extent  persons  of  mixed  blood 
are  excluded,  and  what  shades  and  degrees  of  mixture  of  color 
disqualify  an  alien  from  application  for  the  benefits  of  the  act  of 
naturalization,  (a)  Perhaps  there  might  be  difficulties  also  as  to 
the  copper-colored  natives  of  America,  or  the  yellow  or  tawny 
races  of  the  Asiatics,  and  it  may  well  be  doubted  whether  any  of 
them  are  ^^  white  persons  "  within  the  purview  of  the  law.  It  is 
the  declared  law  of  New  York,  South  Carolina,  and  Tennessee,  (i) 
and  probably  so  understood  in  other  states,  that  Indians  are  not 

citizens,  but  distinct  tribes,  living  under  the  protection  of 
*  78   the  government,  and  *  consequently  they  never  can  be  made 

citizens  under  the  act  of  Congress,  (a) 

(a)  By  a  statnte  of  Virginia,  in  1785,  eyery  person  who  hath  one  foorth  part  or 
more  of  negro  blood  is  deemed  a  molatto,  and  that  act  is  still  in  force.  4  Rand.  681. 
The  same  mle  is  declared  in  Indiana.  Beyised  Statutes  of  Indiana,  1838.  It  is 
adjudged,  in  South  Carolina,  that  mulattoea  are  not  white  citizens  within  the  meaning 
of  the  law,  and  persons  tinged  with  negro  blood  are  said  to  be  mulattoes.  State  v, 
Hayes,  1  Bailey,  275.  The  term  is  not  precisely  defined,  nor  the  line  of  distinction 
between  whites  and  men  of  color  accurately  ascertained.  It  means  a  person  of 
mixed  white  or  European  and  negro  descent,  without  defining  exactly  the  propor- 
tions of  blood.  A  remote  taint  wiU  not  degrade  a  person  to  the  class  of  persons  of 
color;  but  a  mere  predominance  of  white  blood  is  not  sufficient  to  rescue  a  person 
from  that  class.  It  is  held  to  be  a  question  of  fact  for  a  jury,  upon  the  evidence  of 
features  and  complexion,  and  reputation  as  to  parentage,  and  that  a  dutind  and 
visible  admixture  of  negro  blood  makes  one  a  mulatto.  If  the  admixture  of  African 
blood  does  not  exceed  the  proportion  of  one  eighth,  the  person  is  deemed  white. 
This  is  the  rule  in  Louisiana,  and  in  the  code  noir  of  France  for  her  colonies,  and  it  is 
deemed  in  Carolina  a  proper  rule.  State  v,  Davis,  2  Bailey,  558.  With  respect  to 
India,  it  was  the  policy  of  the  British  Parliament,  in  1888,  to  effect  a  complete  identi* 
fication  of  the  Europeans  and  natives  in  the  eye  of  the  law,  without  regard  to  color, 
birth,  or  religion.  Ann.  Reg.  for  1838  ;  Hist  184.  In  Ohio,  it  has  been  held  that  all 
persons  nearer  white  than  black  are  white  persons,  within  the  constitution  of  the  state. 
Jeffries  v.  Ankeny,  11  Ohio,  878,  875.  So,  by  the  case  of  lisne  t;.  Baker,  12  Ohio, 
287,  youths  of  n^gro,  Indian,  and  white  blood,  but  of  more  than  one  half  white  blood,  are 
entitled,  under  the  school  law  in  favor  of  white  children,  to  the  benefit  of  the  common 
school  fund. 

(6)  Goodell  V.  Jackson,  20  Johns.  698 ;  State  o.  Managers  of  Elections  for  York, 

1  Bailey  (S.  C),  215  ;  The  State  v.  Ross,  7  Yerg.  74. 

(a)  By  an  act  of  the  legislature  of  New  York  of  the  10th  of  April,  1848,  c  87, 

2  R.  S.  8d  ed.  4,  any  native  Indian  may  purchase,  take,  hold,  and  convey  lands,  in 
the  same  manner  as  a  citizen  ;  and  whenever  he  becomes  a  freeholder  to  the  value 
of  $100,  he  becomes  subject  to  taxation,  and  liable  on  contracts,  and  subject  to  the 
oivH  jurisdiction  of  the  courts  of  law  and  equity  as  a  citizen.    This  act  gives  to  the 
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Before  the  adoption  of  the  present  Constitution  of  the  United 
States,  the  power  of  naturalization  resided  in  the  several  states ; 
and  the  constitution  of  New  York,  as  it  was  originally  passed,  (i) 
required  all  persons  bom  out  of  the  United  States,  and  natural- 
ized by  the  legislature,  to  take  an  oath  abjuring  all  foreign  alle- 
giance and  subjection,  in  all  matters,  eeelenastical  as  well  as 
ciyil.  This  was  intended,  and  so  it  operated,  to  exclude  from 
the  benefits  of  naturalization  Roman  Catholics,  who  acknowl- 
edged  the  spiritual  supremacy  of  the  Pope,  and  it  was  the  result 
of  former  fears  and  prejudices  (still  alive  and  active  at  the  com- 
mencement of  our  Beyolution)  respecting  the  religion  of  the 
Romish  church,  which  European  history  had  taught  us  to  belieye 
was  incompatible  with  perfect  national  independence,  or  the 
freedom  and  good  order  of  civil  society.  So  extremely  strong 
and  so  astonishingly  fierce  and  unrelenting  was  public  prejudice 
on  this  subject,  in  the  early  part  of  our  colonial  history,  that  we 
find  it  declared  by  law  in  the  beginning  of  the  last  century,  (c) 
that  every  Jesuit  and  popish  priest  who  should  continue  in  the 
colony  after  a  given  day  should  be  condemned  to  perpetual 
imprisonment;  and  if  he  broke  prison  and  escaped,  and  was 
retaken,  he  should  be  put  to  death.  That  law,  said  Mr.  Smith, 
the  historian  of  the  colony  as  late  as  the  year  1756,  (d)  was 
worthy  of  perpetual  duration ! 

IndiBDB  new  and  important  priTilegea.  Part  of  the  Seneca  tribe  of  Indiana  now  (184S) 
«wn  and  occupy  resenration  landa  in  the  S.  W.  part  of  the  state  of  New  York.  So  the 
Oneida  Indians,  owning  lands  in  the  counties  of  Oneida  and  Madison,  were  enabled, 
by  the  act  of  April  18,  184S,  c.  185,  to  hold  lands  in  severalty,  and  to  seU  and  conrey 
the  same,  under  the  care  of  a  superintendent  on  the  part  of  the  state.  It  is  admitted 
that  an  Indian  is  a  competent  witness  in  a  suit  between  white  men.  Coleman  v. 
Doe,  4  Sm.  &  M.  40.  So,  by  the  act  of  Ck>ngre8s  of  March  8,  1848,  c.  101,  pro- 
Tision  is  made  for  a  just  division  of  the  lands  belonging  to  the  Stockbridge  tribe  of 
Indians,  in  the  territory  of  Wisconsin,  among  them  individuaUy,  and  patents  to  be 
iwued  to  such  indiTiduals,  in  seTeralty  and  in  fee  ;  and  such  Indians  are  thenceforth 
to  be  deemed  citiiens  of  the  United  States,  with  aU  the  privileges  and  duties  attached 
thereto,  and  the  powers  and  usages  of  those  Indians  as  a  tribe  thenceforth  to  cease. 

{h)  Art.  42.  (e)  Colony  Laws,  i.  88,  Livingston  k  Smith's  ed. 

{d)  Smith's  History  of  New  York,  111.  In  the  act  tkdarimg  the  rights  and  privileges 
cfihs  people  ofihe  colony  of  New  York,  in  1601,  all  persons  "  professing  faith  in  God, 
by  Jesus  Christ,  his  only  Son,"  were  allowed  the  free  exercise  and  eigoyment  of  their 
religious  profession  and  worship,  with  the  exception  of  '*  persons  of  the  Roman  relig* 
ion,"  who  were  not  to  exercise  their  manner  of  worship  contrary  to  the  laws  of  England. 
Bradford's  edition  of  the  laws  of  New  York,  1710.  As  late  as  1768,  the  legislature  of 
Yiiginia  passed  an  act  extremely  sarers  npon  Popish  recusants,  placing  them  un&er  tha 
most  oppreMiye  disabilities. 
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LECTURE  XXVL 

OF  THE  LAW  CON0EBNIN6  MABRIAOE. 

The  primary  and  most  important  of  the  domestic  relations  is 
that  of  husband  and  wife.  It  has  its  foundation  in  nature,  and 
is  the  only  lawful  relation  by  which  Providence  has  permitted 
the  continuance  of  the  human  race.  In  every  age  it  has  had  a 
propitious  influence  on  the  moral  improvement  and  happiness 
of  mankind.  It  is  one  of  the  chief  foundations  of  social  order. 
We  may  justly  place  to  the  credit  of  the  institution  of  marriage 
a  great  share  of  the  blessings  which  flow  from  refinement  of 
manners,  the  education  of  children,  the  sense  of  justice,  and  the 
cultivation  of  the  liberal  arts,  (a)  In  the  examination  of  this 
interesting  contract,  I  shall,  in  the  first  place,  consider  how  a 
marriage  may  be  lawfully  made;  and,  secondly,  how  it  may  be 
lawfully  dissolved ;  and,  lastly,  I  shall  take  a  view  of  the  rights 
and  duties  which  belong  to  that  relation. 

1.  iffarxlage  when  void.  —  All  persons  who  have  not  the  regular 
use  of  the  understanding,  sufficient  to  deal  with  discretion  in  the 

common  affairs  of  life,  as  idiots  and  lunatics  (except  in  their 
*  76   lucid  intervals),  *  are  incapable  of  agreeing  to  any  contract, 

and  of  course  to  that  of  marriage,  (x)    But  though  marriage 

(a)  Th6  gnat  philosophical  poet  of  antiquity,  who  waa,  however,  most  aheaid  in 
much  of  hia  philosophical  theory,  but  eminently  beautiful,  tender,  and  sublime  in  his 
poetry,  supposes  the  dTilization  of  mankind  to  have  been  the  lesnlt  of  maniage  and 
lunily  establishments. 

Csstaqne  private  veneris  connnbia  1»ta 
Gognita  emit,  prolemque  ex  se  videre  creatam : 
Tom  genus  hnmanom  primum  moUesoere  copit 

Lueret,  d$  Ber.  NaL  Ub.  S. 

{x)  *'  Ifairisge  contracted  during  a  lunacy  haa  once  been  taken  out  and  re- 
lucid  interval  la  at  law  deemed  valid ;  but  maina  unrevoked.  Similar  provisions  ai« 
the  English  statute  provides  thai  such  to  be  found  in  some  of  our  States.  On  the 
marriages  are  Toid  when  a  commission  of  other  hand,  marriage  contracted  by  a  per* 

[104] 


LEGT.  XZYI.]  OF  THE  RIGHTS  OF  PEBSONS. 


76 


with  an  idiot  or  lunatic  be  absolutely  void,  and  no  sentence  of 
avoidance  be  absolutely  necessaryy(a)  yet,  as  well  for  the  sake 
of  the  good  order  of  society,  as  for  the  peace  of  mind  of  all  per- 
sons concerned,  it  is  expedient  that  the  nullity  of  the  marriage 
should  be  ascertained  and  declared  by  the  decree  of  a  court  of 
competent  jurisdiction,  (b)  The  existence  and  extent  of  mental 
disease,  and  how  far  it  may  be  sufficient,  by  the  darkness  and 
disorder  which  it  brings  upon  the  human  faculties,  to  make  void 
the  marriage  contract,  may  sometimes  be  a  perplexing  question, 
extremely  distressing  to  the  injured  party,  and  fatal  to  the  peace 
and  happiness  of  families,  (c)  ^  Whether  ike  relation  of  husband 
and  wife  lawfully  exists,  never  should  be  left  uncertain.     Suits 

(a)  Browning  v.  Beane,  2  Phillim.  69  ;  ib.  19. 

(b)  Hays  v.  Watts,  S  Phil.  44 ;  Sir  William  Scott,  in  Pertreis  v.  Tondear,  1  Hagg. 
Cona.  138  ;  Cramp  v.  Moigan,  8  Ired.  £q.  (K.  C.)  91. 

(c)  There  is  a  verj  interesting  jndicial  discussion  in  M'Elroy's  Case,  6  Watts  &  S. 
451,  on  the  subject  of  lunacy,  and  the  question  is,  whether  the  mind  is  deranged  to 
such  an  extent  as  to  disqualify  the  party  from  conducting  himself  with  personal  safety 
to  himself  and  others,  and  from  managing  and  disposing  his  own  affairs,  and  dischaiging 
his  relatiTe  duties. 


1  Insaniiy,  Se,  — As  to  insanity  when 
a  marriage  is  questioned  collaterally  on 
that  ground,  see  Wiser  v.  Lockwood,  42 
Yt.  720,  728;  Goshen  v.  Richmond,  4 
Allen,  458,  460 ;  Legeyt  v.  O'Brien,  Mil- 
ward,  Ir.  825;  [Stuckey  v.  Mathes,  24 
Hun,  461 ;  ]  and  Clement  v,  Mattison,  8 
Rich.  (S.  C.)  98,  delinum  tremena  ;  Eeyes 
V.  Keyes,  2  Foster,  558.  In  a  suit  for 
nullity  on  this  ground  it  has  been  said 
that  the  only  question  is,  whether  the 
mind  of  the  party  was  diseased  at  the 
time  of  entering  into  the  contract,  and 
not  as  to  the  extent  of  the  derangement. 
Hancock  v.  Peaty,  L.  R.  1  P.  &  D.  335; 
eoTUra,  Concord  r.  Rumney,  45  N.  H.  528. 
See  Atkinson  v,  Medford,  46  Maine,  510  ; 
[Banker  r.  Banker,  68  N.  Y.  409 ;  Smith 
tr.  Smith,  47  Mira.  811 ;]  Banks  p.  Good- 
fellow,  L.  R.  5  Q.  B.  549 ;  and  other  caaea» 
po&l,  ir.  508,  n«  1. 


The  ground  for  interference  of  the 
court  in  cases  of  impotence  in  the  prac- 
tical, rather  than  the  physical,  impossi- 
bility of  consummation.    G v.  G , 

L.  R.  2  P.  A  D.  287  ;  [H.  v.  P.,  8  L.  R. 
P.  &  D.  126.  Wilful  refusal  is  not 
enough.  Ibid.  128  ;  Cowles  v.  Cowles, 
112  Mass.  298.  See  L.  o.  L.,  7  P.  D. 
16.]  Impotence  of  the  husband  makes  a 
marriage  Toidable  only,  and  not  Toid. 
Hence,  after  the  wife's  death  the  marriage 
cannot  be  impeached  on  that  ground.  A. 
V.  B.,  L.  R.  1  P.  &  D.  559.  See  J.  G.  v, 
H.  G.,  88  Md.  401.  Neither  can  it  be 
called  in  question  by  a  third  person,  when 
neither  of  the  parties  concerned  has  in 
any  way  signified  an  election  to  treat  the 
contract  as  Toid.  Cayell  v.  Prince,  L.  R. 
1  Ex.  246. 


■on  habitually  sane,  during  temporary  in-    at  the  time  permanently  insane. "    Sohoii' 
sanity,  is  unquestionably  Yoid,  as  of  course    ler,  Dom.  ReL  (5th  ed.)  {  18. 
would  be  any  marriage  contrKted  by  ona 
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to  annul  a  marriage,  by  reason  of  idiocy  or  lunacy,  have  conse- 
quently been  often  instituted  and  sustained  in  the  spiritual  courts 
in  England,  (d)  (x)  The  proper  tribunal  for  the  investigation  of 
this  question,  when  it  is  brought  up  directly,  and  for  the  mere 
purpose  of  testing  the  validity  of  the  contract,  will  depend  upon 
the  local  institutions  of  every  state.     In  those  states  which  have 

(d)  Ash's  Case,  Prec.  in  Ch.  208 ;  1  Eq.  Cat.  Abr.  278,  pL  6 ;  £b  parte  Turing, 
1  Yes.  &  B.  140  ;  Turner  v.  Meyers,  1  Hagg.  Cons.  414 ;  Countess  of  Portsmouth  v. 
Earl  of  Portsmouth,  1  Hagg.  Ecc.  856  ;  Shelford  on  Marriage  and  Diroroe,  188-201. 

(x)  The  appointment  by  a  probate  court  does  not  necessarily  disentitle  a  party  to 

of  a  Guardian  for  an  intemperate  person  is  sue  for  nullity.    G.  v.  M.,  10  A.  C  171 ; 

only />rima/aa0  evidence  of  incompetency  M.  r.  D.,  10  P.  D.  75.    A  marriage  is 

to  marry.    McCleary  v.  Barcalow,  6  Ohio  not  void,  but  yoidable  only,  on  the  ground 

Cir.  Ct.  481.    Evidence  of  mental  weak-  of  impotence;  and  a  man  cannot  sue  for 

ness,  and  confinement  in  an  asylum  soon  nullity  merely  because  of  his  own  impo- 

after  the  marriage,  do  not  establish  in-  tenoe.    A.  v.  A.,  10  L.  B.  Ir.  408.     Im- 

capacity  to  marry,  if  the  party  cared  for  potence,  in  the  law    of   divorce,  is  an 

himself  till  middle  life,  and  had  capacity  incurable  incapacity.     Payne  v.  Payne, 

for  business  and  the  conduct  of  his  affairs.  46    Minn«  467;    Anon.,  80    Ala.   291; 

Kern  v.  Kern,  51  K.  J.  Eq.  574 ;  see  Non-  Riley  v.  Riley,  78  Hun,  575 ;  Griffith  v. 

nemacher  v.  Nonnemacher,  159  Penu.  St.  Griffith,  55  IlL  App.  474  ;  Christman  v, 

6H ;  Forman  v.  Forman,  24  N.  Y.  S.  917 ;  Christman,  7  Penn.  Co.  Ct  Rep.  595. 

Le?ris  v.  Lewis  (Minn.),  9  L.  R.  A.  505,  In  Anon.,  89  Ala.  291,  it  was  held  that 

and  Dote  ;  Pile  v.  Pile,  94  Ky.  808.    The  upon  a  bill  for  divorce  because  of  impo- 

ofispring  of  the  marriage   cannot  deny  tence,   both  patties  should  submit  to  a 

its  existence  collaterally  on  the  ground  physical  examination  by  physicians.    This 

that  one  party  was  a  lunatic    State  v.  rule  of  discovery,  though  it  may  still  pre- 

Setzer,  97  N.  C.  252.     Where  the  mar-  vail  in  suits  for  divorce,  is  not  now  al- 

riage  of  an  idiot  is  made  void  by  statute,  lowed  in  suits  at  law  or  in  equity.    See 

as  in  Maine,  it  may  be  attacked  collater-  Union  Pac  Ry.  Co.  v.  Botsford,  141  IT. 

ally.     Unity  o.  Belgrade,  76  Maine,  419 ;  S.  250 ;  McQuigan  v.  Delaware,  Ac.  R. 

see  Bell  V.  Bennett,  78  Ga.  784.    Nullity  Co.,  129  K.  Y.  50  ;  Alabama  G.  S.  Ry. 

of  marriage  will  not  be  decreed  because  Co.  v.  Hill,  90  Ala.  71 ;  84  Cent.  L.  J. 

made  with  a  woman  who  was  then  a  klep-  442,  490  ;  81  id.  876,  879,  480 ;  9S  id. 

tomaniac,  but  otherwise  sane.     Lewis  v.  865  ;  88  id.  41  ;  49  Albany  L.  J.  155, 

Lewis,  44  Minn.  124.     When  a  marriage  176,  185.    Chronic  syphilis  is  alao  physi- 

is  proved,  the  party  objecting  to  its  valid-  cal  incapacity  for  marriage,  and  as  it  ex- 

ity  has  the  burden  of  proof.    Jones  v.  ists  continuously,  it  cannot  be  condoned. 

Gilbert,  185  IlL  27.    So  when  the  issue  Ryder  v.  Ryder,  66  Yt  158.    The  wife's 

is  sanity  at  the  time  of  the  marriage,  pregnancy  at  the  date  of  the  marriage  by 

Durham  v,  Durham,  10  P.  D.  80.  another  man  is  matrimonial  incapacity  in 

Kon-consummation  after  three  years'  the  District  of  Columbia.    Caton  v.  Caton, 

cohabitation  raises  a  rebuttable  presump-  6  Mackey,  809 ;  see  Nadra  «.  Nadra,  79 

tion   of  impotence ;   and  while  circum-  Mich.  591. 
stances  may  raise  an  estoppel,  mere  delay 
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equity  tribunalB,  it  belongs  to  them ;  (e)  and  when  there  are  no 
such  tribunals  distinct  from  the  supreme  courts  of  common-law 
jurisdiction,  for  the  exercise  of  equity  powers,  whatever  jurisdic- 
tion is  exercised  oyer  the  matrimonial  contract  must  be  in  the 
common-law  courts. 

A  marriage  procured  by  force  or  fraud  is  also  Yoid,  ab  initio^ 
and  may  be  treated  as  null  by  every  court  in  which  its  validity 
may  be  incidentally  drawn  in  question.  (/)  The  basis  of  the 
marriage  contract  is  consent,  and  the  ingredient  of  *  fraud  *  77 
or  duress  is  as  fatal  in  this  as  in  any  other  contract,  for  the 
free  assent  of  the  mind  to  the  contract  is  wanting,  (a)  (x)  The 
common  law  allowed  divorces  a  mncvlo  causa  metttSj  causa  impo- 

(«)  WightoMii  V.  Wightman,  4  Johns.  Ch.  348 ;  Cramp  v,  Morgui,  3  lied.  Eq. 
(K.  G.)  91.  In  this  and  many  other  points  relatiye  to  domestic  rights,  the  finglish 
ecclesiastical  law  is  considered  as  part  of  the  common  law. 

(/)  A  marriage  would  be  void  if  made  while  one  of  the  parties  was  in  a  state  of 
intoxication,  snch  as  would  incapacitate  the  party  from  entering  into  any  other  con- 
tract The  case  of  Brown  o.  Johnston,  in  1818,  is  cited  by  Dr.  Inring  to  this  point 
<Introduction  to  the  Study  of  the  Civil  Law,  102,  note.) 

(a)  Yoet,  ad  Pand.  lib.  24.  2. 15  ;  Toullier's  Droit  Civil  Fran9ais,  i.  Nos.  501,  504, 
506,  512 ;  Beeve's  Domestic  Relations,  201,  207 ;  Pothier^s  Traits  du  Contrat  de 
Hariage,  Noa.  807,  808 ;  2  Hag.  Cons.  104,  246  ;  [Lyndon  v.  Lyndon,  69  IlL  48.  As 
to  what  is  sufficient  fraud  or  duress,  see  Sickles  v.  Carson,  26  K.  J.  Eq.  440  ;  Honnett 
V.  Honnett,  88  Aj^  156 ;  Vamey  v.  Yarney,  52  Wis.  120.] 

(x)  A  marriage  may  be  annulled  for  is  clearly  proved  that  the  marriage  was 
fraud,  as  where  the  man  represents  himself  procured  by  force  or  duress  of  the  other 
honest,  but  is  in  fact  a  thief  or  keeps  a  party  or  his  friends.  Cooper  v.  Crane, 
place  of  illegal  resort.  Keyes  v.  Eeyes,  [1891]  P.  869 ;  Marks  v.  Crume  (Ey. ), 
26  N.  T.  S.  910  ;  King  v.  Brewer,  29  id.  29  S.  W.  Rep.  486  ;  Sherman  v.  Sher- 
1114;  Franke  o.  Franke  (CaL),  81  Pac  man,  20  N.  Y.  8.  414;  Anderson  v. 
Rep.  571 ;  Gillett  v.  Gillett,  78  Mich.  184 ;  Anderson,  74  Hun,  56 ;  Copeland  v.  Cope- 
see  Bonaparte  v.  Bonaparte,  [1892]  P.  402 ;  land  ( Ya. ),  21  S.  K  Rep.  241.  A  marriage 
Van  Houten  v.  Morse,  162  Mass.  414  ;  induced  by  an  arrest  for  seduction  is  not 
Smith  v.  Smith,  8  Oregon,  100  ;  Moot  v.  made  under  duress,  though  it  afterwards 
Moot,  87  Hun,  288 ;  Eeyes  v.  Eeyes,  6  appears  that,  while  there  was.  probable 
Misc.  (N.  Y.)  855  ;  Eing  v.  Brewer,  8  id.  cause,  the  accused  could  not  have  been 
587.  At  conmK>n  law,  a  mock  marriage  is  convicted.  Marvin  v.  Marvin,  52  Ark. 
voidable  only.  Beggs  v.  State,  55  Ala.  425  ;  Schwartz  v.  Schwartz,  22  IlL  App. 
108 :  Farley  v.  Farley,  94  Ala.  501.  As  516  ;  Medrano  v.  State,  82  Tez.  Cr.  R. 
to  fraudulent  representations  inducing  214  ;  Copeland  v.  Copeland  (Ya.)  21  S.  & 
marriage,  see  Fisk  v.  Fisk,  84  N.  Y.  S.  Rep.  241. 

83;  Steele  v.  Steele  (Ey.),  19  S.  W.  Rep.  17 ;         A  marriage  contracted  before  a  decree 

Farley  v.  Farley,  94  Ala.  501.    The  injured  which  annuls  a  former  marriage  is  valid, 

party  is  entitled  to  a  decree  of  nullity  if  it  In  re  Eichhoff,  101  Cal.  600. 
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tentice,  and  those  w^re  cases  of  a  fraudulent  contract  (i)  It  is 
equally  proper  in  this  case,  as  in  those  of  idiocy  or  lunacy,  that 
the  fraud  or  violence  should  be  judicially  inyestigated,  in  a  suit 
instituted  for  the  very  purpose  of  annulling  the  marriage ;  and 
such  a  jurisdiction  in  the  case  properly  belongs  to  the  ecclesias- 
tical courts  in  England,  and  to  the  courts  of  equity  in  this  coun- 
try. It  is  declared  in  New  York  by  statute,  (<?)  that  when  either 
party  to  a  marriage  shall  be  incapable  of  consenting  to  it,  for 
want  of  age  or  understanding;  or  incapable,  from  physical 
causes,  of  entering  into  the  marriage  state ;  or  when  the  consent 
was  obtained  by  force  or  fraud,  the  marriage  shall  be  void  from 
the  time  its  nullity  shall  be  declared  by  a  court  of  competent 
authority;  and  the  courts  of  equity  are  invested  with  that 
power.  ((2)  It  is  said  that  error  will,  in  some  cases,  destroy  a 
marriage,  and  render  the  contract  void,  as  if  one  person  be  sub- 
stituted for  another.  This,  however,  would  be  a  case  of  palpable 
fraud,  going  to  the  substance  of  the  contract;  and  it  would  be 
difficult  to  state  a  case  in  which  error  simply,  and  without  any 
other  ingredient,  as  to  the  parties,  or  one  of  them,  in  respect 
to  the  other,  would  vacate  the  contract  It  is  well  understood 
that  error,  and  even  disingenuous  representations,  in  respect  to 
the  qualities  of  one  of  the  contracting  parties,  as  his  condition, 
rank,  fortune,  manners,  and  character,  would  be  insufficient 
The  law  makes  no  provision  for  the  relief  of  a  blind  credulity, 

however  it  may  have  been  produced,  (e) 
•  78       2.  The  Age  of  Consent.  —  *  No  persons  are  capable  of  bind- 
ing themselves  in  marriage  until  they  have  arrived  at  the 
age  of  consent,  which,  by  the  common  law  of  the  land,  is  fixed 
at  fourteen  in  males,  and  twelve  in  females,  (x)    The  law  sup- 

(b)  Bury's  Case,  6  Co.  98,  b ;  Ooghton's  (Ml  JucL  tit  193,  sec.  17. 

(c)  N.  Y.  Revised  Statutes,  ii.  139,  sec  4. 

(d)  lb.  142,  sec  20 ;  108,  sec  2. 

(e)  Toullier,  ut  supra,  No&  616,  621 ;  Pothier,  ui  mpra,  Kos.  810,  814  ;  1  Philli- 
more,  187 ;  2  Hag.  Cons.  248  ;  Benton  v.  Benton,  1  Day,  111 ;  Stair's  Institntions,  by 
More,  i.  n.  b,  p.  14. 


{x)  The  common-law  rale  may  be  im-. 
pliedly  abrogated  by  a  statute  which  merely 
prescribes  more  advanced  ages.  Eliot  o. 
EUot,  77  Wis.  684;  81  Wis.  296.  Marriage 
when  one  or  both  the  parlies  are  beneath 
the  required  age  may  be  ratified  by  con- 
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tinned  cohabitation  after  reaching  that  age. 
Smith  o.  Smith,  84  6a.  440.  See  Fisher 
V.  Bernard,  66  Yt  668 ;  St«te  v.  Cone, 
86  Wis.  498.  A  minor's  marriage  in  an* 
other  State  for  the  sole  purpose  of  avoiding 
a  statute  requiring  the  father's  consent 
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poses  that  the  parties,  at  that  age,  have  sufficient  discretion  for 
such  a  contract,  and  they  can  then  bind  themselves  irrevocably, 
and  cannot  afterwards  be  permitted  to  plead  even  their  egregious 
indiscretion,  however  distressing  the  result  of  it  may  be.  Mar- 
riage, before  that  age,  is  voidable  at  the  election  of  either  party, 
on  arriving  at  the  age  of  consent,  if  either  of  the  parties  be  under 
that  age  when  the  contract  is  made,  (a)  But  this  rale  of  reci- 
procity, however  true  in  its  application  to  actual  marriages^  does 
not  apply  to  other  contracts  made  by  a  competent  party  with  an 
infant,  nor  even  to  a  promise  of  marriage  per  verba  defuiuro  "with. 
an  infant,  under  the  age  of  discretion.  The  person  of  full  age  is 
absolutely  bound,  and  the  contract  is  only  voidable  at  the  elec- 
tion of  the  infant  This  point  was  ruled  by  the  E.  B.  in  Holt  v. 
Ward  Clarencieuxj  (6)  after  the  question  had  been  argued  by  civil- 
ians, to  see  what  light  might  be  thrown  upon  it  from  the  civil 
and  canon  law.  Though  this  be  the  rule  of  the  English  law,  the 
civilians  and  canonists  are  not  agreed  upon  the  question ;  and 
Swinburne  was  of  opinion  that  the  contract  in  that  case  was  not 
binding  upon  the  one  party  more  than  upon  the  other,  (c) 

The  age  of  consent,  by  the  English  law,  was  no  doubt  bor- 
rowed from  the  Roman  law,  which  established  the  same  periods 
of  twelve  and  fourteen,  as  the  competent  age  of  consent  to  render 
the  marriage  contract  binding.  ((2)  Nature  has  not  fixed  any 
precise  period ;  and  municipal  laws  must  operate  by  fixed 
and  reasonable  rules.  The  same  rule  was  adopted  *in  *79 
France,  before  their  revolution ;  (a)  but  by  the  Napoleon 

(a)  Co.  Litt  88  a,  70  b.  The  MMMchnsetta  Revised  Statutes,  of  1886,  render 
HMrriagee  contracted  when  either  of  the  parties  is  within  the  age  of  consent,  valid,  if 
followed  by  voluntary  cohabitation. 

(ft)  2  Str.  987.  (c)  Harg.  Co.  litt.  lib.  2,  note  45. 

(d)  Inst  1.  10,  De  Nuptiis  ;  Co.  Litt  78  b  ;  1  Bl.  Comm.  486. 

(a)  1  Domat,  Prel.  b.  24,  25.  The  incapacity  for  marriage  ceased  when  the  parties 
had  attained  the  respective  sges  of  fourteen  and  twelve.    Bat  if  the  children  were 


does  not  avoid  the  marriage.  Com*th  v. 
Graham,  157  Mass.  78.  The  statutory 
age  need  not  be  attained  by  the  party  who 
seeks  to  annnl  a  juvenile  marriage.  Eliot 
V.  ISliot,  77  Wis.  684. 

Snch  a  party  Is  not  estopped  from  suing 
for  nullity  by  false  representations  made 
by  him  as  to  his  age  wh^n  the  marriage 
was  performed.     Eliot  v.  Eliot,  77  Wis. 


684.  The  validity  of  the  marriage  is  de- 
termined by  the  lex  fori.  Clark  v.  Clark, 
52  N.  J.  Eq.  650  ;  Jackson  v.  Jackson,  80 
Md.  176 ;  Miller  v.  Miller  (8.  C.)  21  S.  K 
Bep.  254.  Where  the  parties  go  to  many 
in  another  State  and  immediately  return, 
the  husband's  rights  in  the  wife's  person- 
alty are  governed  by  the  State  of  their  domi- 
cile.   Jafbey  v.  McQough,  88  Ala.  202. 
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Code,  the  age  of  consent  was  raised  to  eighteen  in  males,  and 
fifteen  in  females,  though  a  dispensation  from  the  rule  may  be 
granted  for  good  cause.  If  without  the  consent  of  their  parents, 
or  of  the  father,  in  case  of  a  difference  of  opinion,  the  son  must 
be  twenty-five  years  complete,  and  the  daughter  twenty-one  years 
complete,  to  render  them  competent  to  contract  marriage,  {h) 

3.  Bigamy.  —  No  person  can  marry  while  the  former  husband 
or  wife  is  living.  (2;)  Such  second  marriage  is,  by  the  common 
law,  absolutely  null  and  void ;  (c)  and  it  is  probably  an  indictable 
offence  in  most,  if  not  all,  of  the  states  in  the  Union.  (<l)  In 
New  York,  it  is  declared  by  statute  to  be  an  offence  punishable 
by  imprisonment  in  a  state  prison,  in  all  but  certain  excepted 
cases.  Those  cases  are,  when  the  husband  or  wife,  as  the  case 
may  be,  of  the  party  who  remarries,  remains  continually  with- 

under  paternal  authority,  the  son  could  not  marry  unless  he  was  thirty  years  of  age» 
nor  the  daughter  unless  she  was  twenty-five,  without  the  consent  of  their  parents. 
Ibid. 

(b)  Code  Ciyil,  Kos.  144, 148.  The  New  York  Bevised  SUtutes,  u.  188,  established 
the  ages  of  consent  at  seyenteen  in  males,  and  fourteen  in  females  ;  but  the  provision 
was  so  disrelished,  that  it  was  repealed  within  four  months  thereafter,  by  the  act  of 
20th  April,  1830,  which,  of  course,  left  the  case  to  stand  as  before,  upon  the  rule  of 
the  common  law.  In  Ohio,  Indiana,  and  Michigan,  the  age  of  consent  is  raised  to 
eighteen  years  in  males,  and  fourteen  in  females.  Statutes  of  Ohio,  1881 ;  Territorial 
Act  of  Michigan,  April,  1832 ;  B.  Statutes  of  Indiana,  1838.  In  Illinois,  to  seventeen 
in  males,  and  fourteen  in  females.    Illinois  R.  Laws,  1838. 

(c)  Cro.  Eliz.  858  ;  1  Salk.  121. 

(d)  In  North  Carolina^  bigamy  was  a  crime  punishable  with  death.  Statutes  1790 
and  1800.  In  Alabama,  it  is  punishable  by  fine,  imprisonment,  and  whipping. 
Atkins's  Dig.  2d  ed.  107. 


{x)  In  England,  it  is  held  that  a  h<ma 
fidt  belief  on  reasonable  grounds  by  a  wife 
of  her  husband's  death  is  a  defence  to  an 
indictment  for  remarriage  within  the  seven 
years  named  by  statute  after  her  desertion. 
Reg*  V.  Tolson,  28  Q.  B.  D.  168.  ConUu, 
in  Massachusetts,  Com'th  «.  Hayden,  163 
Mass.  453.  Bigamy  exists  when  the 
marriage  was  merely  by  consent,  followed 
by  cohabitation,  when  this  constitutes 
marriage  by  statute.  People  v.  Beevers, 
99  Cal.  286.  As  the  second  marriage  con- 
stitutes the  crime,  cohabitation  thereunder 
is  not  material.  Nelms  v.  State,  84  Oa. 
466  ;  see  33  Cent  L.  J.  394,  412.     As  to 
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presumption  of  a  divorce,  see  Schmisseur 
V.  Beatrie,  147  111.  210 ;  Cole  v.  Cole,  153 
111.  585 ;  Tyler  v.  Tyler,  80  Hun,  406 ; 
Leach  o.  Hall  (Iowa),  64  N.  W.  Bep.  790. 
A  marriage  void  because  of  uninten- 
tional bigamy  by  one  party  cannot  be 
annulled  by  the  survivor  after  the  other 
party's  death.  Rawson  v,  Bawson,  156 
Mass.  578.  Apart  from  statute  a  court  of 
chancery  has  no  general  jurisdiction  to 
annul  such  a  marriage.  Eelley  «.  KeUey, 
161  Mass.  111.  But  a  forged  written  con- 
tract of  marriage  may  be  cancelled  by  a  IT. 
S.  circuit  court.  Sharon  o.  Terry,  34 
Fed.  Bep.  337.  ' 
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out  the  United  States  for  five  years  together ;  or  when  one  of  the 
married  parties  shall  have  absented  himself  or  herself  from  the 
other  by  the  space  of  five  successive  years,  and  the  one  remarry- 
ing shall  not  know  the  other,  who  was  thus  absent,  to  be  living 
within  that  time ;  (e)  or  when  the  person  remarrying  was,  at  the 
time  of  such  marriage,  divorced  by  the  sentence  of  a  competent 
court,  for  some  other  cause  than  the  adultery  of  such  person ;  or 
if  the  former  husband  or  wife  of  the  party  remarrying  had  been 
sentenced  to  imprisonment  for  life;  or  if  the  former  marriage 
had  been  duly  declared  void,  or  was  made  within  the  age  of 
consent.  (/)  This  is  essentially  a  transcript  of  the  *  statute  *  80 
of  1  James  I.  c.  11,  with  a  reduction  of  the  time  of  absence, 
from  seven  to  five  years ;  and  though  the  penal  consequences  of 
a  second  marriage  do  not  apply  in  those  excepted  cases,  yet,  if 
the  former  husband  or  wife  be  living,  though  the  fact  be  un- 
known, and  there  be  no  divorce  a  vinculo  duly  pronounced,  or 
the  first  marriage  has  not  been  duly  annulled,  the  second  mar- 
riage is  absolutely  void,  and  the  party  remarrying  incurs  the 
misfortune  of  an  unlawful  connection.  If  there  be  no  statute 
regulation  in  the  case,  the  principle  of  the  common  law,  not 
only  of  England,  but  generally  of  the  Christian  world,  is,  that 
no  length  of  time  or  absence,  and  nothing  but  death,  or  the 
decree  of  a  court  confessedly  competent  to  the  case,  can  dissolve 
the  marriage  tie.  (a) 

By  the  statute  of  James  I.,  if  one  of  the  married  parties  con- 
tinually remained  abroad  for  five  years,  and  was  living,  even 
within  the  knowledge  of  the  other  party,  or  the  parties  were  at 

(«)  In  Ohio,  it  is  three  yean  of  continual  and  wUfnl  absence,  next  before  the 
second  marriage.  Statutes  of  Ohio,  1881.  In  Massachusetts,  it  is  se^en  jears  ;  and 
it  is  further  added,  that  the  legal  penalty  does  not  apply  if  one  of  the  parties  had 
been  absent  for  a  year  or  more  at  the  time  of  the  second  marriage,  and  believed  to 
be  dead.    Mass.  Rct.  St  c.  130,  f  8. 

(/)  N.  T.  BeWsed  Statutes,  ii.  189,  687 ;  ib.  688,  sec.  11.  The  statute  has  further 
provided  on  this  subject,  that  if  one  of  the  married  parties  absents  MmSblf  or  herself 
.  for  five  successive  years,  without'  being  known  to  the  other  party  to  be  living  during 
that  time,  and  the  other  party  marries  during  the  life  of  the  absent  person,  the  mar- 
riage is  void,  only  from  the  time  that  iia  nullUy  shall  be  pronounced  by  a  court  of  competerU 
authority  ;  and  further,  that  no  pardon  granted  to  any  person  sentenced  to  imprison- 
ment for  life  shall  restore  to  him  or  her  the  rights  of  a  previous  marriage.  N.  Y. 
Bevised  Statutes,  ii  189,  sec.  6,  7. 

(a)  1  Roll.  Abr.  840,  pL  2,  857,  pi.  40,  860,  F ;  Williamson  v.  Parisian,  1  Johns. 
Ch.  889 ;  Fenton  v.  Beed,  4  Johns.  62  ;  [Glass  v.  Glass,  114  Mass.  668.] 
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the  time  only  under  a  divorce  a  mensa  et  thoro^  yet  the  Becond 
marriage,  though  void  in  law,  would  not  be  within  the  penalties 
of  the  act.     It  was  still  a  divorce,  and  the  act  did  not  distin? 

guish  between  the  two  species  of  divorce,  (i)  The  crime 
*  81   of  bigamy,  of  polygamy,  as  it  ought  more  properly  *  to  be 

termed,  (a)  has  been  made  a  capital  offence  in  some,  and 
punished  very  severely  in  other,  parts  of  Europe ;  (b)  but  the 
new  civil  code  of  France  (c)  only  renders  such  second  marriage 
unlawful,  without  annexing  any  penalty  for  the  offence,  (d) 

The  direct  and  serious  prohibition  of  polygamy  contained  in 
our  law  is  founded  on  the  precepts  of  Christianity,  and  the  laws 
of  our  social  nature,  and  it  is  supported  by  the  sense  and  practice 
of  the  civilized  nations  of  Europe,  (e)  ^   Though  the  Athenians  at 

(b)  4  Bl.  Comm.  168,  164.  This  point  was  raised  and  discassed  in  Porter^s  Case, 
Cro.  Car.  461 ;  and  while  the  court  admitted  the  second  marriage  to  be  unlawful  and 
Toid,  yet  they  did  not  decide  whether  the  statute  penalty  would  attach  upon  such  a 
case  of  bigamy.  The  New  York  Revised  Statutes,  ii.  687,  sec  9,  hsTe  corrected  this 
imperfection  in  the  English  statute,  and  made  the  exception  to  the  application  of  the 
penalties  of  bigamy,  in  the  case  of  divorce,  not  to  rest  on  a  divorce  a  mentct  et  thoro, 
but  to  apply  only  to  the  dis9oltiiion  of  a  former  marriage. 

(a)  Harg.  Co.  Litt.  lib.  2,  n.  48. 

(5)  Barrington  on  the  Statutes,  401.  (c)  Ka  147. 

((2)  If  a  woman  be  induced,  by  fraudulent  means,  to  marry  a  man  who  has  a  wife 
living,  and  who  represented  himself  as  single,  the  children  bom  while  the  deception 
lasted  are  entitled  to  the  rights  of  legitimate  children.  Qendenning  «.  Clendenning, 
16  Martin  (La. ),  488.  This  is  also  the  statute  law  in  Kew  Tork«  New  York  Revised 
Statutes,  ii.  142,  sec  28. 

(e)  Paley's  Moral  Philosophy,  b.  8,  c  6. 

^  Polygamy,  (x)  —  A  curious  case  has  ity  of  a  Mormon  marriage.  The  partiea 
been  determined  in  England  on  the  valid-    professed  the  Mormon  faith,  were  single. 


{x)  Bigamy  and  polygamy  in  the  Ter- 
ritories of  the  United  States  were  prohib- 
ited by  the  Acts  of  Congress  of  Mar.  8, 
1882  (22  St  at  L.  80)  and  of  Mar.  8, 1887 
(24  St  at  L.  685).  See  Cannon  v.  United 
SUtes,  116  U.  S.  55  ;  118  U.  S.  855 ;  Cope 
V.  Cope,  187  U.  S.  682  ;  United  States  v. 
Higgerson,  46  Fed.  Bep.  750.  The  offence, 
under  the  Act  of  1882,  is  continuous,  sub- 
ject to  one  indictment.  Re  Snow,  120  U. 
S.  274.  Alien  polygamists  were  forbidden 
to  immigrate  into  this  country  by  the  Act 
of  Congress  of  Mar.  8, 1891  (26  St  at  L. 
1084). 
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In  Brinkley  v.  Att-Gen.,  15  P.  D.  76, 
a  marriage  in  Japan  between  an  Irishman 
and  a  Japanese  woman,  which  was  valid 
by  the  law  of  Japan,  and  which«  during 
its  subsistence,  precluded  his  marrying 
any  other  woman,  was  valid  in  England* 
In  England  marriage  is  the  voluntary 
union  for  life  of  one  man  and  one  woman 
to  the  exclusion  of  all  others,  and  foreign 
marriages,  if  on  any  other  basis,  are  in- 
valid. In  re  Bethell,  88  Ch.  D.  220. 
Where  an  English  woman  marries,  accord- 
ing to  the  Mahommedan  ritual,  a  Hindoo 
Mahommedan  who    is   already  married. 


LECr.  XXYI.]  OP  THE  BIGHTS  OF  PERSONS.  *  81 

one  time  permitted  polgamy,  yet,  generally,  it  was  not  tolerated 
in  ancient  Greece,  but  was  regarded  as  the  practice  of  barba- 
rians. (J)  It  was  also  forbidden  by  the  Romans  throughout  the 
whole  period  of  their  history,  and  the  prohibition  is  inserted  in 
the  Institutes  of  Justinian,  {g)  Polygamy  may  be  regarded  as 
exclusiyely  the  feature  of  Asiatic  manners,  and  of  half-ciyilized 
life,  and  to  be  incompatible  with  civilization,  refinement,  and 
domestic  felicity.  (A) 

(/)  Potter's  Gnek  Antiq.  264  ;  Taylor's  Elem.  GiTil  Law,  840-844. 

{g)  Cic  de  Orat  1,  40 ;  Suet.  JuL  62 ;  Inst  1.  10,  b.  ad  fin. ;  Taylor,  ib.  844-847. 
Polygamy  was  in  practice  among  the  Jews  in  the  early  patriarchal  ages.  Selden's 
Uxor  Ebraica,  lib.  i.  c  9  ;  Antiqnitiea  of  the  Hebrew  Bepablic,  by  Lewis,  iii  248. 

(A)  laeber,  in  his  Political  Ethics,  iL  9,  says  that  polygamy  leads  to  the  patriaxehal 

and  competent  to  contract  marriage,  and  polygamy  is  lawftil  between  a  man  and 

were  in  fact  married  by  Brigham  Tonng  woman  who  profess  a  foith  which  allows 

in  Utah,  and  cohabited  and  had  children  polygpony,  is  not  a  marriage  in  snch  a 

there.    Afterwards  the  hnsbaiid,  who  had  sense  as  to  entitle  the  parties,  as  between 

ne^er  taken  a  second  wife,  while  at  the  each  other,  to  the  remedies  of  the  matri- 

Sandwich    Islands  renounced  the  faith,  monial  law  of  England.    Hyde  o.  Hyde, 

and  wrote  to  his  wife  niging  her  to  do  so,  L.  R.  1  P.  &  D.  180.    Somewhat  similar 

and  to  join  him.    This  she  refused  to  do,  was  a  case  of  a  marriage  between  Paisees 

and  the  husband  pradently  not  retaming  professing  the  religion  of  Zorosster.    Ad- 

to  Utah,  she  obtained  a  Morman  diyorce,  daseer  CniBetjee  v.  Perozeboye,  10  Moore, 

and  made  a  second  marriage  there.    The  P.  C.  875.    A  question  was  raised  in  Ar- 

first  husband  petitioDed  in  the  English  mitage  v.  Armitage,  L.  B.  8  Eq.  848,  as  to 

courts  for  dissolution  of  the  marriage  on  an  Englishman's  marriage  in  conformity 

the  ground  of  her  adultery.    The  court  with  the  customs  of  the  native  New  Zea- 

dismissed  the  petition,  on  the  ground  that  landers,  to  one  Tuhi  Tuhi,  but  was  not 

a  marriage  contracted  in  a  countiy  where  answered. 


the  inyalidity  of  the  mairiage  in  Christen-  marriage  with  a  deceased  wife's  sister  will 

dom  does  not  necessarily  make  their  cUl-  be  made,  although  both  parties  knew  of 

dren  illegitimate,  if  they  have  been  rwcog-  the  impediment  when  they  married.    An- 

nized  as  legitimate  by  the  husband  and  drews  v.  Boss,  14  P.  D.  15.    A  marriage 

by  the  BngjliBh  govemment,   which  has  in  China  and  valid  there,  but  performed 

settled  money  upon  them,  and  they  are  when  the  bridegroom  was  in  this  country, 

legitimate    by    Mahommedan  law.      Be  is  not  valid  here.    In  re  Lum  Lin  Ying, 

TJIlee,   58  L.   T.   711;   54  id.  286.     A  59  Fed.  Bep.  682.    In  America,  a  state  stat- 

mere  matrimonial  domicile  does  not  give  ute  punishing  marriages  between  whites 

such  jurisdiction  as  will  be  recognized  ex-  and  blacks  is  not  constitutionally  invalid, 

traterritorially.     Le  Mesurier  v.  Le  Mesu-  State  v.  Jackson,  80  Mo.  175.    In  this 

iler,  [1895]  A.  C.  517 ;  20  Law  Mag.  &  country  as  in  England,  foreign  marriages 

Bev.  (4th  Series),  829.  according  to  the  rules  prevailing  in  Chris- 

In  the  English  Ecclesiastical  courts,  tian   countries,    are   valid.      Com'th   v. 

contrary  to  the  principles  of  other  courts  Graham,  157    Mass.    78  ;   Leskinsky  v. 

as  to  contracts,  a  decree  of  nullity  of  a  Leskinsky,  25  N.  T.  S.  841. 
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4.  SCaniage   between    Near   Relations.  —  In   most   COUntrieB   of 

Europe  in  which  the  canon  law  has  had  authority  or  influ- 
*  82   ence,  marriages  are  prohibited  between  near  *  relations  bj 

blood  or  marriage.  Prohibitions  similar  to  the  canonical 
disabilities  of  the  English  ecclesiastical  law  were  contained  in 
the  Jewish  laws,  from  which  the  canon  law  was,  in  this  respect^ 
deduced ;  and  they  existed  also  in  the  laws  and  usages  of  the 
Greeks  and  Romans,  subject  to  considerable  alterations  of  opin- 
ion, and  with  various  modifications  and  extent  (a)  These  regu- 
lations, as  far  at  least  as  they  prohibit  marriages  among  near 
relations,  by  blood  or  marriage  (for  the  canon  and  common  law 
made  no  distinction  on  this  point  between  connections  by  con- 
sanguinity and  affinity), (6)  are  evidently  founded  in  the  law  of 
nature ;  and  incestuous  marriages  have  generally  (but  with  some 
strange  exceptions  at  Athens)  (c)  been  regarded  with  abhor- 
rence by  the  soundest  writers  and  the  most  polished  states  of 
antiquity.  Under  the  influence  of  Christianity,  a  purer  taste 
and  stricter  doctrine  have  ever  been  inculcated ;  and  an  inces- 
tuous connection  between  an  uncle  and  niece  (it  being  a  mar- 
riage within  the  Levitical  degrees)  has  been  adjudged,  by  a  great 
master  of  public  and  municipal  law,  to  be  a  nuisance  extremely 
ofiFensive  to  the  laws  and  manners  of  society,  and  tending  to 
endless  confusion,  and  the  pollution  of  the  sanctity  of  private 
life,  (d) 

It  is  very  difficult  to  ascertain  exactly  the  point  at  which  the 
laws  of  nature  have  ceased  to  discountenance  the  union.  It  is 
very  clearly  established  that  marriages  between  relations  by 


principle,  and,  which  when  applied  to  large  commnnities,  fetters  the  people  in  station- 
ary despotism,  while  that  principle  cannot  exist  long  in  connection  with  monogamy. 
The  remark  is  equally  strildng  and  profound. 

(a)  Selden's  Uxor  Ebratca,  lib.  i.  c  1-6 ;  1  Potter's  Greek  Antiq.  170  ;  2  ib.  267, 
268,  269  ;  Tacit  Ann.  12,  sec.  4,  5,  6, 7 ;  Lewis's  Antiquities  of  the  Jewish  Republic^ 
iiL252. 

{b)  Co.  Idtt  285,  a ;  Gibson's  Cod.  412  ;  1  FhiL  201,  865  ;  Stair's  Institutions  by 
More,  vol.  i.  note  b,  p.  15.  Affinity  is  the  relation  contracted  by  marriage  between  a 
husband  and  his  wife's  kindred,  and  between  a  wife  and  her  husband's  kindred. 

(c)  Mitford's  History  of  Greece,  yii  874. 

{d]  Burgess  v.  Bnrgess,  1  Hagg.  Cons.  886  ;  Woods  v.  Woods,  2  Cnrteis,  516,  8.  P. 
Such  a  connection  was  held  in  equal  abomination  by  Justinian's  code.  Code,  6.  8.  2* 
Consanguinity  and  affinity  are  equally  impediments  in  the  case  of  illegitimate  rela* 
tions,  and  within  the  purview  of  the  prohibition.  Homer  o.  Homer,  1  Hagg.  Cons. 
852,  8  ;  Blackmore  v.  Brider,  2  PhiL  861 ;  [Queen  v.  Brighton,  1  Best  4  Sm.  447.] 
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blood  or  affinity,  in  the  lineal  or  ascending  or  descending  lines, 
are  unnatural  and  unlawful,  and  they  lead  to  a  confusion  of 
rights  and  duties.  On  this  point  the  civil,  the  canon,  *  and  *  88 
the  common  law  are  in  perfect  harmony.  In  the  learned 
opinion  which  Ch.  J.  Vaughan  delivered  on  this  subject  in 
Harri%on  v.  Burwellj  (a)  upon  consultation  with  all  the  judges 
ol  England,  he  considered  that  such  marriages  were  against 
the  law  of  nature,  and  contrary  to  a  moral  prohibition,  bind- 
ing upon  all  mankind.  But  when  we  go  to  collaterals,  it  is 
not  easy  to  fix  the  forbidden  degrees  by  clear  and  established 
principles.  (() 

In  several  of  the  United  States,  marriages  within  the  Levitical 
degrees,  under  some  exceptions,  are  made  void  by  statute ;  but 
in  New  York,  until  1830,  there  was  not  any  statute  defining  the 
forbidden  degrees;  and  in  England  the  prohibition  to  marry 
within  the  Levitical  degrees  rests  on  the  canon  law,  which,  in 
that  respect,  received  the  sanction  of  several  statutes  passed  in 
the  reign  of  Henry  VIIL(c)  It  was  considered  in  the  case  of 
Wightman  v.  Wiffhtman,  (d)  that  marriages  between  brothers  and 
sisters  in  the  collateral  line  were,  equally  with  those  between 
persons  in  the  lineal  line  of  consanguinity,  unlawful  and  void, 
as  being  plainly  repugnant  to  the  first  principles  of  society,  and 
the  moral  sense  of  the  civilized  world.  It  would  be  difficult  to 
carry  the  prohibition  farther  without  legislative  sanction;  and 

(a)  Yanghan'B  Rep.  206  ;  2  Vent.  9,  &  o. 

(b)  Doctor  Taylor,  in  his  Elements  of  the  Ciyil  Law,  814-389,  has  gone  deeply 
into  the  Greek  and  Roman  learning  as  to  the  extent  of  the  prohibition  of  marriage 
between  near  relations ;  and  he  says,  the  fourth  degree  of  collateral  consanguinity  is 
the  proper  point  to  stop  at ;  that  the  maniage  of  cousins  german  or  first  cousins,  and 
who  are  collaterals  in  the  fourth  degree  according  to  the  computation  of  the  civilians, 
and  in  the  second  degree  according  to  the  canon  law,  is  lawful,  and  the  civil  law 
properly  established  the  fourth  as  the  first  degree  that  could  match  with  decency. 
The  territorial  act  of  Michigan,  of  April,  1882,  stops  at  the  fourth  degree,  by  pro- 
hibiting marriages  nearer  than  first  cousins. 

(e)  By  the  statute  of  5  and  6  William  lY.  c.  54,  marriages  between  persons  within 
the  prohibited  degree  of  consanguinity  or  affinity  are  declared  to  be  absolutely  nuU 
and  void.  Before  that  act,  such  marriages  were  voidable  only  by  sentence  of  the 
ecclesiastical  court,  pronounced  in  the  lifetime  of  both  the  parties.  The  English 
statute  has  not  declared  what  are  the  prohibited  degrees,  and  we  are  to  look  for 
the  Levitical  degrees  as  interpreted  by  the  canon  law,  and  by  the  statutes  of 
25  Hen.  VIII,  c  22,  and  82  Hen.  VIII.  c.  88»  and  the  table  of  degrees  established 
by  Archbishop  Parker  in  1568.    See  Bhelford  on  Marriage  and  Divorce,  c.  8,  sec  1. 

(d)  4  Johns.  Ch.  848. 
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it  was  observed,  in  the  ease  last  referred  to,  that  in  New  York, 
independent  of  any  positive  institution,  the  courts  would  not 
probably  be  authorized  to  interfere  with  marriages  in  the  col* 
lateral  line  beyond  the  first  degree  computed  according  to  the 

canon  law,  especially  as  the  Levitical  degrees  were  not 
*  84   considered  *  to  be  binding  as  a  mere  municipal  rule  of  obe* 

dience.  (a)  The  Napoleon  code  (b)  has  adopted  precisely 
the  same  extent  of  prohibition,  as  forming  the  impassable  line 
between  lawful  and  incestuous  marriages ;  and  though  the  pro- 
hibition goes  deeper  into  the  collateral  line,  yet  the  government 
reserved  to  itself  the  power  to  dispense,  at  its  pleasure,  with 
such  further  prohibitions.  It  is  evident  that  the  compilers  of 
that  code  considered  the  marriage  between  collaterals  in  the 
first  degree  of  consanguinity,  prohibited  by  a  rule  which  was  of 
absolute,  uniform,  and  universal  obligation;  because,  as  to  the 
prohibition  between  brothers  and  sisters,  the  sovereign  had  no 
dispensing  power.  In  England,  the  question  was  considered 
by  the  court  of  delegates  in  the  case  of  Butler  v.  Gastrill ;  (c) 
and  though  the  court  did  not  agree  to  admit  marriages  between 
brothers  and  sisters  to  be  against  the  law  of  nature,  as  marriages 
were  so  considered  between  parties  connected  in  the  lineal  line, 
yet  they  admitted  them  to  be  against  the  law  of  God,  and  against 
good  morals  and  policy.  In  Louisiana,  marriages  are  prohibited 
among  collateral  relations,  not  only  between  brother  and  sister, 
but  between  uncle  and  the  niece,  and  the  aunt  and  the  nephew,  (d) 
It  is  not,  consistent  with  my  purpose  to  pursue  this  inquiry 
more  minutelv.  The  books  abound  with  curious  discussions  on 
the  limitations  which  ought  to  be  prescribed ;  and  in  the  Eng- 
lish cases,  in  particular,  to  which  I  have  referred,  the  courts 

(a)  By  the  New  York  Revised  Statutes,  ii.  189,  sec.  8  ;  ib.  688,  sec.  12,  and  which 
went  into  operation  in  1830,  marriage  between  relatives  in  the  ascending  and  descend- 
ing lines,  and  between  brothers  and  sisters  of  the  half  as  well  as  of  the  whole  blood« 
is  now  declared  to  be  incestaons  and  void.  Such  incestuous  marriages,  and  also 
adultery  and  fornication,  committed  by  such  relatives  with  each  other,  are  made 
indictable  oflfences,  and  punishable  by  imprisonment  in  a  state  prison  for  a  term  not 
exceeding  ten  years.  This  is  also  the  law  in  Massachusetts  ;  and  the  punishment  by 
imprisonment  extends  to  adultery  and  fornication  committed  by  other  persons  than 
such  relations.    Mass.  Bevised  Statutes,  1886,  pt.  4,  tit  1,  c.  180. 

{b)  Kos.  161,  162. 

(c)  Gilbert's  Eq.  166. 

(d)  Civil  Code,  art  07.  In  Ohio,  marriages  are  unlawful  between  nearer  of  kin 
than  first  cousins.    Revised  Statutes  of  Ohio,  1881. 
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*  bestowed  immense  labor,  and  displayed  profound  learning   *  85 
in  their  investigations  on  the  subject,  (a) 

5.  The  Consent  of  Parento.  —  The  consent  of  parents  and  guar- 
dians to  the  marriage  of  minors  is  not  requisite  to  the  validity 

(a)  Whether  it  be  proper  or  lavrfiil,  in  a  religious  or  moral  sense,  for  a  man  to 
marry  his  deceased  wife's  sLster,  has  been  discussed  by  American  writers.  Mr.  N. 
Webster,  in  his  Essays  published  at  Boston,  in  1790,  No.  26,  held  the  affirmative.  Dr. 
Liyingston,  in  his  Dissertation,  published  in  Kew  Brunswick,  in  1816,  and  confined 
exclusively  to  that  point,  maintained  the  negative  side  of  the  question.  The  Rev. 
Dr.  8.  £•  D wight  has  also,  in  his  Hebrew  Wife,  a  treatise  published  in  1886,  main- 
tained, with  much  biblical  learning  and  great  zeal,  that  the  marriage  of  a  deceased 
wife's  sister  was  unlawful  and  incestuous  under  the  Levitical  law  ;  and  that  the  bibli- 
cal law  of  incest  was  of  general  moral  obligation,  and  binding  on  the  whole  Gentile 
world.  This  is  the  at^udged  law  in  England,  and  a  marriage  between  a  man  and  his 
deceased  wife's  sister  is  held  to  be  incestuous  and  void.^  Hill  o.  Good,  Vaugh.  302  ; 
Harris  o.  Hicks,  2  Salk.  648 ;  Ray  v.  Sherwood,  1  Curteis,  178,  in  the  arches  court, 
and  affirmed,  on  appeal,  in  1887  ;  1  Moore,  Privy  Council,  895,  896 ;  Shelford  on 
Marriage  and  Divorce,  pp.  172, 178.  It  is  said  that  marriage  with  the  sister  of  a 
deceased  wife  is  lawfid  in  Prussia,  Saxony,  Hanover,  Baden,  Mecklenburg,  Hamburg, 
Denmark,  and  most  of  the  other  Protestant  states  of  Europe.  In  most  Catholic  conn* 
tries  such  marriages  are  formally  prohibited,  but  dispensations  are  easily  obtained. 
Hayward's  Remarks  on  the  Law  regarding  Marriage  with  the  Sister  of  a  Deceased 
Wife,  London,  1845.  In  that  pamphlet  it  is  shown,  upon  very  strong  reason  and 
authority,  that  the  prohibitions  in  the  Levitical  law  do  not  reach  the  case.  It  is  not 
my  object  to  meddle  with  that  question  ;  but  such  a  marriage  is  clearly  not  incestuous 
nor  invalid  by  the  municipal  law  of  Kew  York,  though  it  be  unlawful  in  England  and 
in  some  of  the  American  states.  In  1842,  a  proposition  was  made  and  discussed  in 
the  British  House  of  Commons,  for  a  law  to  legalize  the  marriage  of  widowers  with 
their  deceased  wives'  sisters,  but  it  was  rejected.  In  Virginia,  in  1880,  in  the  case  of 
The  Commonwealth  v,  £.  &  E.  Perryman,  marriage  with  a  brother^s  widow  was  held 
illegsl  under  the  statute  code,  and  it  was  judicially  dissolved.  2  Leigh  (Va.),  717  ; 
Act  of  1792,  R  C.  Vii^nia,  L  274.  In  Massachusetts,  the  marriage  between  a  man 
and  his  deceased  wife's  sister  was  formerly  lawf^L  (Parsons,  Ch.  J.,  6  Mass.  879.) 
And  so  it  continues  to  be  by  the  Revised  Statutes,  1886,  p.  475.  The  Rev.  Doctor 
Mathews,  of  Kew  York,  in  an  able  argument  in  favor  of  the  lawfulness  of  marrying 
a  deceased  wife's  sister,  delivered  before  the  general  synod  of  the  Reformed  Dutch 
Church,  in  June,  1848,  states  that  in  every  state  in  the  Union,  except  Virginia,  such 
marriages  are  allowed  to  be  lawful.  But  marriages  of  this  kind,  though  prohibited 
by  positive  law  in  one  state,  would  be  regarded  as  valid  in  that  and  every  other  state, 
if  made  in  a  state  or  country  where  no  such  prohibition  exists.  The  rule  is,  however, 
salgect  to  this  limitation,  that  if  a  foreign  state  should  allow  marriages  dearly  in- 
oestnouB  by  the  law  of  nature,  they  would  not  be  allowed  to  have  validity  elsewhere. 
Greenwood  v.  Curtis,  6  Mass.  878. 

1  Brook  V.  Brook,  9  H.  L.  C.  198  ;  that  by  the  law  of  England,  before  the 

Queen  v.  Chadwick,  11  Q.  B.  178,  205  ;  St.  5  &  6  Will.  IV.  c.  54,  a  man's  marriage 

Howarth  v.  MUls,  L.  R.  2  Eq.  889  ;  [Ex  with   his  mother^s   sister   wss  voidable 

porto  Kaden,  9  L.  R.  Ch.  670.]    In  Sutton  only,  and  not  void.    [See  Campbell  v 

V.  Wanen,  10  Met.  451,  it  was  laid  down  Crampton,  18  Blatohf.  150, 159.] 

[117] 


*  86  OF  THE  BIGHTS  OF  PEBS0N8.  [PABT  17. 

of  the  marriage.  In  New  York,  there  was  no  statute  provision 
in  the  case  until  1830,  and  marriages  were  left  without  parental 
restraint  to  the  freedom  of  the  common  law,  and,  consequently, 
with  as  few  checks  in  the  formation  of  the  marriage  contract  as 
in  any  part  of  the  civilized  world.  (6)  The  matrimonial  law  of 
Scotland  and  of  Ireland  is  equally  loose,  (c)  and  so  was  the  Eng- 
lish law  prior  to  the  statute  of  26  Geo.  II.  c.  88.  That  statute, « 
among  other  things,  declared  all  marriages  under  licenses,  when 
either  of  the  parties  were  under  the  age  of  twenty-one  years,  if 
celebrated  without  publication  of  banns,  or  without  the  consent 
of  the  father  or  unmarried  mother,  or  guardian,  to  be  absolutely 
null  and  void,  (d)  The  English  statute  pursued  the  policy  of 
the  civil  law,  and  of  the  law  of  the  present  day  in  many  parts  of 
Europe,  in  holding  clandestine  marriages  to  be  a  grievous  evil, 

so  far  as  they  might  affect  the  happiness  of  families  and 
*  86   the  control  of  property,  (e)   Though  *  the  Roman  law  greatly 

favored  marriages  by  the  famous  JtM  trium  liberarum,  allow- 
ing certain  special  privileges  to  the  parent  of  three  or  more  chil- 
dren ;  yet  it  held  the  consent  of  the  father  to  be  indispensable  to 
the  validity  of  the  marriage  of  children,  of  whatever  age,  except 
where  that  consent  could  not  be  given,  as  in  cases  of  captivity. 


{h)  See  if^ra,  art  6,  from  86  to  92,  showing  stetate  regulations  in  the  seyeral 
states,  as  to  marriage,  and  requiring  the  consent  of  parents  and  guardians ;  but  they 
do  not  make  void  the  marriage  without  that  consent,  and  only  impose  penalties  on  the 
persons  pronouncing  the  marriage  without  that  consent. 

(e)  Erskine's  Inst  i.  89-91  ;  M'Douall's  Inst  L  112 ;  2  Addams,  876 ;  1  id.  64 ; 
Shelford  on  Marriage  and  Divorce,  91. 

{d)  In  Brealy  v.  Reed,  2  Curteis,  888,  in  the  oonsistoiy  court  of  London,  a  marrisge 
was  pronounced  null  by  reason  of  omission  of  the  middle  Christian  name  of  the 
husband  in  the  publication  of  banns,  wilfully  and  knowingly  with  the  consent  of  the 
parties,  and  for  a  clandestine  purpoee. 

(e)  The  statute  of  4  Geo.  IV.  c  76,  which  reenacted  most  of  the  provisions  of  the 
statute  of  George  II.,  punishes  clandestine  marriages  by  loss  of  property,  but  does 
not  violently  make  void  the  contract,  when  some  of  the  provisions  of  the  statute  are 
broken  through.  See  1  Addams,  28,  94,  479 ;  Rex  v.  Inhabitants  of  Birmingham, 
8  B.  ft  C.  29,  and  infra,  90.  In  Wiltshire  v.  Wiltshire,  Hagg.  Ecc.  iiL  882,  it  was 
held  that  a  marriage  by  banns,  where,  by  the  consent  of  both  parties,  one  of  the 
Christian  names  of  the  man  (a  minor)  was  omitted  for  the  purpose  of  concealment,  was 
null  and  void  under  the  statute.  In  England,  filing  a  bill  in  chancery  in  behalf  of  an 
infant  makes  her  a  ward  of  the  court,  and  marrying  such  an  infant  without  the  consent 
of  the  court  is  a  contempt  of  the  court  in  all  concerned,  and  the  contempt  will  not 
be  discharged  until  a  proper  settlement  be  made  for  the  wife.  See  this  point  well 
examined  in  Shelford  on  Marriage  and  Divorce,  pp.  899-322. 
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or  defect  of  nnderstanding!  (a)  Parental  restraints  upon  mar- 
riage existed  likewise  in  ancient  Greece, (6)  and  they  exist  to  a 
yerj  great  extent  in  Germany,  (c)  Holland,  (i)  and  France,  (e) 
The  marriage  of  minors,  under  these  European  regulations,  is 
absolutely  void,  if  had  without  the  consent  of  the  father  or 
mother,  if  she  be  the  survivor;  and  the  minority  in  France 
extends  to  the  age  of  twenty-five  in  males  and  twenty-one  in 
females,  and  even  after  that  period  the  parental  and  family 
check  continues  in  a  mitigated  degree. 

6.  The  FormB  of  Marriage.  —  No  peculiar  ceremonies  are  requi- 
site by  the  common  law  to  the  valid  celebration  of  the  marriage. 
The  consent  of  the  parties  is  all  that  is  required;  and  as  mar- 
riage is  said  to  be  a  contract  Jure  gentium^  that  consent  is  all 
that  is  required  by  natural  or  public  law.  (/)  The  Roman 
lawyers  *  strongly  inculcated  the  doctrine,  that  the  very  *  87 
foundation  and  essence  of  the  contract  consisted  in  consent 
freely  given  by  parties  competent  to  contract.  Nihil  proderit 
signasse  tabulas,  si  mentem  matrimonii  non  fuisse  constabit. 
Nuptias  non  concubitus,  sed  consensus  facit.  (a)  This  is  the  lan- 
guage equally  of  the  common  (b)  and  canon  law,  and  of  common 
reason. 

If  the  contract  be  made  per  verba  de  prcesenUj  and  remains 
without  cohabitation,  or  if  made  per  verba  deftUurOj  and  be  fol- 
lowed by  consummation,  it  amounts  to  a  valid  marriage  in  the 
absence  of  all  civil  regulations  to  the  contrary,  and  which  the 
parties  (being  competent  as  to  age  and  consent)  cannot  dissolve, 

(a)  Inst.  i.  10.  pr.  ;  Taylor's  Elements  of  the  Civil  Law,  810-SlS.  If  the  parent 
unreasonably  withheld  his  consent,  he  might  be  compelled  by  the  goyemor  of  the 
province,  at  the  instance  of  the  chUd,  to  give  it.     Dig.  28.  2.  19. 

{b)  Potter's  Gieek  Antiq.  a  270,  271. 

(c)  Heinec.  Elera.  Jar.  Oer.  lib.  1,  sec.  188.  Tnmbull's  Austria,  ii.  c.  7,  says  that 
the  necessity  of  certificates  of  edtuxUicn,  to  warrant  marriage,  is  a  great  impediment  to 
the  celebration  of  marriages. 

(d)  Van  Leenwen's  Comm.  on  the  Roman  Dutch  Law,  p.  78. 

(e)  Pothier,  Traits  du  Contrat  de  Mar.  No.  821-342 ;  Code  Kapoleon,  Ko.  148-160; 
Toullier,  Droit  Civil  Franfais,  i.  458-468.  But  a  marriage  in  France,  by  a  British 
subject,  Wider  (he  age  of  Uoeniy-fioe^  and  with  a  French  woman,  is  held  valid  in  Eng- 
land, where  there  is  no  such  restriction.  At  least  the  court  would  not  allow  the  mar- 
riage to  be  impeached,  when  the  marriage  was  solemnized  according  to  the  directions 
of  an  English  statute.    Lloyd  v.  Petitjean,  2  Curteis,  251. 

(/)  Grotius,  b.  2,  c.  6,  sec  10  ;  Bracton,  lib.  1,  c  5,  sec.  7. 

(a)  Dig.  85.  1.  15 ;  id.  24.  1.  18  ;  id.  50. 17.  80  ;  Code,  5.  4.  9,  and  22. 

\h)  Co.  Litt  88,  a. 
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and  it  is  eqaally  binding  as  if  made  in  facie  eeeUmxB,  (c)  ^  {%)   There 
is  no  recognition  of  any  ecclesiastical  authority  in  forming  the 

(c)  The  Supreme  Court  of  the  United  States,  in  Jewell  v.  Jewell,  1  How.  219,  were 
equally  divided  in  respect  to  the  above  paragraph  or  proposition  in  the  tezty  and  gave 
no  opinion.  The  case  came  up  on  error  from  the  Circuit  Court  in  South  Carolina.  So, 
in  the  case  of  The  Queen  v.  Millis,  10  CL  ft  F.  6S4,  on  appeal  from  Ireland  to  the 
House  of  Lords,  the  lords  were  equally  divided  on  the  same  question ;  Lord  Brougham, 
Lord  Denman,  Ch.  J.,  and  Lord  Campbell  being  in  favor  of  the  validity  of  the  mar- 
riage at  common  law,  and  Ix>rd  Ch.  Lyndhurst,  Lord  Cottenham,  and  Lord  Abinger 
against  it.  The  question  had  been  referred  by  the  lords  to  the  judges,  and  Lord  Ch. 
Tindal,  in  behalf  of  the  judges,  gave  their  unanimous  opinion  against  the  validity  of 
the  marriage,  and  held  that,  by  the  law  of  England,  as  it  existed  at  the  time  of  the 
Marriage  Act,  a  oontnct  of  marriage  per  verba  de  pneaeiUi  was  indissoluble  between  ^ 
the  parties  themselves,  and  afforded  to  either  of  them,  by  application  to  the  spiritual 
court,  the  power  of  compelling  the  solemnization  of  an  actual  marriage ;  but  that  such 
contract  never  constituted  a  full  and  complete  marriage  in  itself,  unless  made  in  the 
presence  and  with  the  intervention  of  a  minister  in  holy  orders.  The  civil  contract 
and  the  religious  ceremony  were  both  necessary  to  a  perfect  marriage  by  the  common 
law.  The  question  was  most  elaborately  and  learnedly  discussed.  Catherwood  v, 
Caslon,  18  M.  ft  W.  261,  a.  P. 


^  Farm  and  Evidence.  —  (a)  The  text  is 
supported  by  Cheney  v.  Arnold,  16  N.  Y. 
845,  861 ;  BisseU  v.  Bissell,  65  Barb.  825 
Comm.*  V.  Stumpy   58  Penn.    St    182 
0*Gara  «.  EiBenlohr,  88  N.  Y.  296,  298 
Hallett  V.  Collins,  10  How.   174,  181 
Patterson  «.  Gaines,  6  How.  550.    But  it 
has  often  been  hdd  down  in  this  country 
that  a  contract  per  verba  de  futuro  is  not 
sufficient,  although  followed  by  cohabita- 
tion.   Cheney  v.  Arnold,  15  N.  Y.  845  ; 
Duncan  v.  Duncan,  10  Ohio,  n.  a.  181 ; 
see  Hohnes  v.  Holmes,  1  Abb.  U.  S.  525, 


589.  The  question  would  seem  to  depend 
on  the  actual  intent  of  the  parties  as  a 
matter  of  fact,  where  solemnities  are  not 
required.  At  least  a  promise  must  not 
only  have  been  made  but  accepted,  and 
the  copula  must  be  connected  with  the 
pronnse.  Morrison  v.  Dobson,  Cases  de- 
cided in  Court  of  Sesa.  8d  ser.  viii  347; 
Yelverton  e.  Longworth,  2  id.  49  ;  [Port 
V.  Port,  70  IlL  484  ;  Peck  v.  Peck,  12  R. 
L  485.]  In  England  it  is  settled  that  to 
constitute  a  valid  marriage  by  the  common 
law,  it  must  have  been  celebrated  by  a 


(x)  In  Sastry  Velaider  Aronegary  v.  Mass.  425 ;  Com*th  v.  Mnnson,  127  Mass. 

Sembecutty  Vaigalie,  6  A.  C.  864,  it  was  459 ;  see  Meister  v.  Moore,  96  U.  S.  76  ; 

held  that  by  the  Roman-Dutch  law  and  Port  v.  Port,  70  III.  484.    In  Maryland, 

the  law  of  Ceylon,  as  in  England,  the  pre-  the  fact  that  the  marriage  was  performed 

sumption  is  in  favor  of  a  marriage  between  by  a  clergyman  or  magistrate  may  be  in- 

those  who  have  lived  together  as  husband  ferred   from    the  evidence.      Jackson  v, 

and  wife.    Ancient  marriages,  performed  Jackson,  80  Md.  176.    So  there  can  be 

openly  and  in  good  faith,  are  presumably  no  common-law  marriages  in  Washington 

valid.    The  Lauderdale  Peerage,  10  A«  C.  and  some  other  States.    In  re  McLaughlin, 

692.  4  Wash.  St  670 ;  Tn  re  Smith,  id.  702. 

In  Massachusetts  cohabitation  does  not  In  California  consent  alone  is  sufficient 

constitute  a  marriage   if  it   was   never  only  when  followed  by  solemnization,  or 

solemnized.     Norcroea  v,  Koreross,  155  the  mutual  assumption  of  marital  rights, 
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connection,  and  it  is  considered  entirely  in  the  light  of  a  civil 
contract.  .  This  is  the  doctrine  of  the  common  law,  and  also  of 


deigyman  in  holy  orders,  and  it  is  not 
enough  that  the  brid^room  is  himself 
one,  and  performs  the  ceremony.  Beam- 
ish V.  Beamish,  9  H.  L.  C.  274 ;  reyersing 
8.  c.  5  Irish  C.  L.  1S6 ;  Da  Moulin  v. 
Druitt,  18  Ir.  Com.  Law,  212  (the  mar- 
riage of  a  British  soldier  on  board  ship  on 
the  high  seas,  with  all  the  forms,  but  no 
clergyman).  Of  course,  when  the  cer- 
emony is  understood  by  all  parties  to  be  a 
jest,  although  performed  by  the  proper 
officer,  the  marriage  is  void,  and  may  be 
declared  so  by  the  court  McCluig  v. 
Terry,  6  C.  E.  Green  (21  N.  J.  £q.)  225. 
(()  Cohabitation  and  repute  are  evi- 
dence of  marriage.  [Betsinger  v.  Chap- 
man, 88  N.  T.  487.  See  especially  Badger 
V,  Badger,  lb.  646  ;  Dysart  Peerage  Case, 
6  Appi  Cas.  489 ;]  O'Gara  v.  Eisenlohr, 
88  N.  T.  296.  In  the  Breadalbane  Case, 
L.  B.  1  H.  L.  8c.  182,  it  was  held  that 
cohabitation  as  husband  and  wife,  with 
habit  and  repute,  sufficiently  proved  the 
&ct  that  the  parties  had  consented  to 
contract  that  relation  inter  m,  although 
their  connection  was  adulterous  in  the 
first  instance.    O'Gara  v.  Eisenlohr,  88 


N.  Y.  296,  300 ;  [De  Thoren  v.  Attorney 
General,  1  App.  Cas.  686.]  See  Ca^jolle 
V.  Ferri^  23  N.  Y.  90 ;  26  Barb.  177  ;  4 
Bradf.  28,  where  there  was  not  even  re- 
pute, but  legitimacy  was  presumed.  But 
see  Blackburn  o.  Crawfords,  8  Wall.  176. 
[On  the  other  hand,  it  has  been  held  fre- 
quently that  a  connection  illicit  in  its 
origin  is  presumed  to  continue  so  until 
the  contrary  is  proved.  Bamum  v,  Bar- 
num,  42  Md.  261  ;  Williams  v.  Williams, 
46  Wis.  464;  Hunt's  Appeal,  86  Pa. 
St  294 ;  Floyd  v,  Calvert,  68  Miss.  87. 
—  B.]  When  parties  whose  marriage  was 
void  for  want  of  a  license  have  lived 
together  more  than  twenty  years,  believ- 
ing themselves  to  be  lawfully  married,  and 
having  the  reputation  of  being  so,  it  has 
been  thought  that  a  lawful  marriage  should 
be  presumed  for  all  civil  purposes.  John- 
son V.  Johnson,  1  Coldw.  (Tenn.)  626. 
See  Hicks  v.  Cochran,  4  Edw.  Cb.  107 ; 
Donnelly  v.  Donnelly,  8  B.  Mon.  118. 
But  cohabitation  and  repute  are  evidence 
only,  even  in  Scotland.  Breadalbane  Case, 
iupra  ;  Clayton  v.  Wardell,  4  Comst.  280  i 
Weatherford  v.  Weatherford,  20  Ala.  648. 


duties,  or  obligations.  Sharon  v.  Sharon,  Bothick,  46  La.  Ann.  1882 ;  Floyd  v. 
79  Cal.  683 ;  Toon  v.  Huberty,  104  Cal.  Calvert,  68  Miss.  87  ;  Reading  Fire  Ins. 
260.  See  Peck  v.  Peck,  166  Mass.  479.  Go's  Appeal,  113  Penn.  St  204  ;  De 
Even  where  this  is  not  the  rule,  and  Thoren  v.  Att.-Gen.,  1  A.  C.  686.  A  corn- 
reputation  and  cohabitation  are  held  suffi-  mon -law  marriage,  being  valid  in  New 
dent  to  prove  a  common-law  marriage,  York,  may  be  proved  in  Kew  Jersey 
the  presumption  is  against  its  existence  if  merely  by  the  conduct  and  admissions  of 
the  relation  of  the  parties  was  illicit  in  its  the  parties.  Clark  v.  Clark,  62  N.  J.  Eq. 
inception.  In  re  Wallace,  49  N.  J.  Eq.  660.  In  Nebraska,  where  marriage  is  sim- 
850  ;  CoUins  v.  Voorheee,  47  id.  666  ;  ply  a  civil  contract,  it  may  be  proved  by 
Fagan  «.  Fagan,  67  Hun,  692  ;  Ahlbei^  one  party's  testimony.  Bailey  v.  State,  36 
V.  Ahlberg,  24  N.  Y.  S.  919  ;  Bates  o.  Neb.  808.  The  marriage  statute  of  lUi- 
Batea,  27  id.  872 ;  Odd  FellowB'  Ben.  nois  is  merely  directory,  and  a  marriage 
Ass'n  V.  Carpenter,  17  R.  L  720  ;  Thomp-  by  other  forms  is  valid.  Bowman  v. 
son  V.  Mims,  88  Wis.  261  ;  Van  Dnsan  v.  Bowman,  24  IlL  App.  166.  In  West 
Van  Dusan,  97  Mich.  70 ;  Terry  «.  White,  Virginia  the  statute  must  be  followed. 
(Minn.)  69  N.  W.  Bep.  1013 ;  Bothick  v.  Beverlin  t;.  Beverlin,  29  W.  Va.  782. 
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the  canon  law,  which  governed  marriages  in  England  prior  to 
the  Marriage  Act  of  26  Geo.  II. ;  and  the  canon  law  is  also  the 
general  law  throughout  Europe  as  to  marriages,  except  where  it 
has  been  altered  by  the  local  municipal  law.  (d)  The  only  doubt 
entertained  by  the  common  law  was,  whether  cohabitation  was 
also  necessary  to  give  validity  to  the  contract.  It  is  not  neces- 
sary that  a  clergyman  should  be  present  to  give  validity  to  the 
marriage,  though  it  is  doubtless  a  very  becoming  practice,  and 
suitable  to  the  solemnity  of  the  occasion.  The  consent  of  the 
parties  may  be  declared  before  a  magistrate,  or  simply  before 
witnesses,  or  subsequently  confessed  or  acknowledged,  or  the 

{d)  Banting  «.  Lepingwel,  4  Co.  29 ;  s.  c.  Moore,  169 ;  Jesson  v.  OoUinfl,  6  Mod. 
155  ;  2  Salk.  437,  &  c.  ;  Dalrymple  v.  Daliymple,  2  Hagg.  Cona.  54,  64 ;  Lautour  e. 
Teesdale,  8  Taunt.  880  ;  Fenton  v.  Reed,  4  Johna.  52 ;  Londondeny  v.  Chester, 
a  N.  H.  268;  Rose  v.  Clark,  8  Paige,  574 ;  Stete  v.  Patterson,  2  Ired.  (N.  C.)  846 ; 
Swinbnme  on  Espouflala,  sec.  4,  cited  hj  Sir  Wm.  Scott,  in  Lindo  o.  Belisario, 
1  Hagg.  Cona.  232,  and  see  also  Swinbnme  on  Wills,  part  1,  c  10,  sec  12,  and  Sir 
Wm.  Scott's  opinion  in  the  above  case  ;  and  in  Dalrymple  v.  Daliymple,  mpra,  to 
the  point  in  the  text,  that  by  the  canon  law,  prior  to  or  in  the  absence  of  any  ciTil 
regulations  to  the  contrary,  a  private  marriage,  without  solemnity,  duly  attested,  and 
by  mutual  engagement  or  betrothment,  was  good  and  valid  in  law  without  confir- 
mation, and  without  the  intervention  of  a  priest ;  and  by  the  late  statute  of  6  &  7 
Wm.  lY.  c.  85,  sec.  20,  marriages  may  be  solemnized  in  places  registered  for  the  pur- 
pose, in  the  presence  of  some  registrar  and  two  witnesses,  according  to  any  forms 
and  ceremonies  at  the  pleasure  of  the  parties.  So  the  English  Marriage  Act  of  1653 
treated  marriages  as  a  dvil  contract,  to  be  solemnised  before  a  justice  of  the  peace.  It 
is  very  clear  that  the  marriage  contract  is  valid  and  binding,  if  made  hy  words  de 
prouenti,  though  it  be  not  followed  by  cohabitation.  M'Adam  v.  Walker,  1  Dow, 
148  ;  Jackson  v.  Winne,  7  Wend.  47.  And  it  is  equally  clear  that  a  promise  to  many, 
given  and  accepted,  with  subsequent  cohabitation  —  nibieqiietUe  copula  —  and  without 
any  circumstances  to  disconnect  the  mutual  promise  from  the  cohabitation,  and  where 
there  was  no  previous  illicit  connection,  and  marriage  was  really  intended  by  the  par- 
ties, is  a  valid  marriage,  if  made  between  infants  of  the  respective  ages  of  fourteen  and 
twelve.  Shelford  on  Marriage  and  Divorce,  29,  989,  ed.  London,  1841,  and  the  au- 
thorities there  cited.  This  is  the  rule  in  the  Scotch  law,  though  Lord  Chancellor 
Brougham,  in  a  case  on  appeal  to  the  House  of  Lords,  exceedingly  regretted  it  Hony- 
man  «.  Campbell,  2  Dow  &  CI.  265.  The  Scotch  law  on  the  formation  of  marriage  is 
as  loose  as  the  common  law  on  the  subject.  Many  decisions  in  Scotland  are  cited  to 
the  point  in  Surge's  Comm.  on  Colonial  and  Foreign  Laws,  L  172, 173, 174.  See  also 
Bell's  Principles  of  the  Law  of  Scotland,  sec.  1506  ;  Lord  Stair's  Institutions  of  the 
Law  of  Scotland,  ed.  by  More,  1832,  i  25,  26,  and  note  B.  13, 14 ;  id.  iL  444 ;  Evi- 
dence of  David  Hume,  in  Dalrymple  v,  Dalrymple,  2  Hagg.  Cons.,  App.,  64,  65  ; 
[nipra,  n.  1.] 

And  when  the  contract  proved  does  not    presumption  that  one  has  taken  place* 
amount  to  a  marriage,  reputation  as  well    Comm.  v.  Stump,  58  Penn.  St.  132. 
as  cohabitation  must  be  shown  to  raise  a 
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marriage  may  even  be  inferred  from  continual  cohabitation,  and 
reputation  as  husband  and  wife,  except  in  cases  of  civil  actions 
for  adultery,  or  in  public  prosecutions  for  bigamy  or  adultery, 
when  actual  proof  of  the  marriage  is  required.  Illicit  intercourse 
or  concubinage  will  not  raise  any  such  legal  presumption 
of  marriage,  (e)  This  facility  in  forming  the  *  matrimonial  *  88 
contract  by  the  common  and  ecclesiastical  law,  exists  in 
those  American  states  where  the  common  law  has  not  been 
altered  on  this  point,  or  remains  in  force,  as  in  New  York, 
South  Carolina,  and  Kentucky.  The  New  York  Revised  Statutes 
had,  indeed,  introduced  and  prescribed  regulations  for  the  due 
solemnization  and  proof  of  marriage.  Marriages  were  directed 
to  be  solemnized  only  by  a  minister  of  the  gospel  or  priest,  or  by 
a  mayor,  recorder,  or  alderman  of  the  cities,  or  a  judge  of  the 
county  courts,  or  a  justice  of  the  peace.  Marriage,  when  solem- 
nized by  a  minister,  was  to  be  according  to  the  forms  of  his 

(e)  1  SaUE.  119  ;  4  Burr.  2057 ;  1  Bl.  682  ;  Doug.  171  ;  The  King  v.  Stockknd, 
Bur.  Sett  Cases,  509  ;  Wilkinson  v.  Payne,  4  T.  R.  468  ;  Onnningham  v.  Cunning- 
ham, 2  Dow,  482  ;  M'Adam  r.  Walker,  1  Dow,  148 ;  Fenton  v.  Reed,  4  Johns.  52 ; 
Jackson  e.  Claw,  18  Johns.  846;  Ford,  J.,  6  Halsted,  18,  19  ;  Hantz  v.  Sealy,  6  Bin- 
ney,  405;  Doe  v.  Fleming,  12  J.  B.  Moore,  500 ;  Rose  v.  Clark,  8  Paige,  574.  Lord 
KeDyon  said,  in  Read  «.  Passer,  1  £sp.  218,  that  a  marriage  might  be  inferred  from 
circumstances  mentioned  in  the  text,  without  a  register,  as  well  since  as  before  the 
Marriage  Act  of  26  Geo.  II.  Leader  v.  Barry,  1  £sp.  858,  s.  p.  It  would  seem  to 
have  been  a  question  under  the  ecclesiastical  law,  prior  to  the  English  statute  of  26 
Geo.  II.,  whether  the  contract  of  marriage,  though  followed  by  cohabitation,  was  not 
essentially  imperfect,  unless  it  was  solemnized  by  the  intervention  of  a  priest.  There 
are  many  cases  and  dicta  pro  and  con,  in  the  English  books,  which  relate  to  a  validity 
of  civil  rights  of  marriage  not  so  solemnized.  They  are  collected  in  2  Roper  on  Hus- 
band and  Wife,  Addenda,  by  Jacob,  445-475,  and  in  Shelford  on  Marriage  and  Divorce, 
85-88.  Thus  it  was  said  that  a  marriage  not  duly  solemnized  would  not  entitle  the 
wife  to  Dower  (Perkins,  sec.  194,  806),  nor  entitle  the  husband  to  administer  on  his 
wife's  estate.  Haydon  v.  Gould,  in  the  court  of  delegates,  1  Salk.  119.  The  inter- • 
▼ention  of  a  person  in  holy  orders  seems  to  have  been  assumed  in  the  cases  as  a  material 
circumstance.  The  King  v.  The  Inhabitants  of  Brampton,  10  East,  282  ;  Lautonr  v, 
Teesdale,  8  Taunt.  880.  The  intervention  of  a  priest  was  required  by  the  Church  of 
Rome  in  a  decree  of  the  Council  of  Trent.  Before  Pope  Innocent  III.,  marriage  was 
totally  a  civil  contract.  The  intervention  of  a  priest  to  solemnize  the  contract  was 
merely  yum  poaUivi;  and  these  private  contracts  of  marriage,  as  Blackstone  observes 
(1  Comm.  489),  were  "valid  marrisges  to  many  purposes.'*  In  North  Carolina,  in  the 
case  of  The  State  t;.  Samuel,  2  Dev.  ft  Bat.  177, 181,  it  was  held  that  a  contract  of 
marriage  m  verbis  de  prcesejUi,  though  followed  by  cohabitation,  was  not  a  legal  mar- 
riage in  that  state,  unless  celebrated  by  some  person  in  a  sacred  office,  or  entered  into 
before  some  one  in  a  public  station  and  judicial  trust.  Consequently  the  marriage  of 
slaves,  as  usually  existing,  consisting  of  cohabitation  merely  by  the  permission  of  the 
owners,  did  not  constitute  the  legal  relation  of  husband  and  wife.    [Supra,  u.  1.] 
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church ;  and  when  by  a  magistrate,  without  any  particular  form, 
except  that  the  parties  must  solemnly  declare  that  they  take  each 
other  as  husband  and  wife,  and  there  must  be  at  least  one  wit- 
ness present,  besides  the  minister  or  magistrate.  The  minister 
or  magistrate  was  required  to  ascertain  the  names  and  residence 
of  the  parties,  and  their  competency  as  to  age,  and  the  name  and 
residence  of  the  witness  or  witnesses,  not  exceeding  two,  if  more 
than  one  be  present,  and  to  satisfy  himself  of  the  identity  of  the 
parties.  It  was  made  a  misdemeanor,  knowingly  to  marry  per- 
sons when  either  is  under  the  age  of  legal  consent,  or  under  any 
legal  impediment,  or  wants  understanding.  The  minister  or 
magistrate  was  to  furnish,  on  request,  to  either  party,  a  certifi- 
cate of  the  marriage,  and  of  the  above  facts  rendering  it  lawful. 
The  certificate  was  to  be  filed  with  the  city  or  town  clerk  where 
the  marriage  was  had,  or  where  either  of  the  parties  resided 
within  six  months,  and  a  due  entry  thereof  made,  (a)  These 
regulations  were  found  to  be  so  inconyenient  that  they  had 
scarcely  gone  into  operation  when  the  legal  efficacy  of  them  was 
destroyed,  and  the  loose  doctrine  of  the  common  law  restored  by 
the  statute  of  20th  April,  1830,  declaring  that  the  solem- 
*  89  nization  of  marriage  need  not  *  be  in  the  manner  above  pre- 
scribed, and  that  all  lawful  marriages,  contracted  in  the 
manner  in  use  before  the  Revised  Statutes,  should  be  as  valid  as 
if  the  article  containing  those  regulations  had  not  been  passed,  (a) 
By  the  Scots  law,  a  preyious  publication  of  the  intention  of  the 
parties  is  required,  though  a  clandestine  marriage  without  such 
public  notice  is  still  valid  in  law,  and  only  subjects  the  parties  to 
certain  penalties.  (5)  It  has  been  the  usual  practice  with  nations, 
to  prescribe  certain  forms  and  ceremonies,  and  generally  of  a 

(a)  New  York  Revised  Statutes,  iL  1S9,  140,  sec.  8-19. 

(a)  This  would  appear  to  amount  to  a  complete  repeal  of  the  above  regnlatioDS,  as 
a  matter  of  Unding  obligation ;  and  yet  the  same  act  of  the  20th  of  April,  18S0,  means 
to  retain  those  prescriptions,  for  it  makes  several  amendments  to  the  originid  regula- 
tions, and  which  are  incorporated  into  the  abstract  of  them  given  in  the  text.  The 
regulations  amount,  therefore,  only  to  legislative  reeamnundatum  and  advice.  They 
are  not  laws,  because  they  do  not  require  obedienee  /  The  statutes  of  several  of  the 
states,  as  Massachusetts,  Connecticut,  Ac.,  direct  that  the  justioe  or  minister,  before 
whom  marriages  shaU  be  solemnized,  shall  keep  a  record  thereof,  and  return  the  same 
to  the  town  clerk  to  be  recorded.  So  the  statute  of  New  York,  of  April  28, 1847,  o. 
152,  has  again  provided  for  the  registry  of  births,  marriages,  and  deaths  within  the 
state. 

(()  1  Ersk.  Inst  91,  98  ;  H'Douall's  Inst  i  112. 
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religious  nature,  as  being  requisite  to  accompany  the  celebration 
of  the  marriage  solemnity,  (c)  In  the  Roman  Catholic  Church, 
marriage  is  elevated  to  the  dignity  of  a  sacrament,  and  clothed 
with  religious  solemnities.  But  in  France,  under  the  revolution- 
ary constitution  of  1791,  marriage  was  declared  to  be  regarded 
in  law  as  a  mere  civil  contract.  The  same  principle  was  adopted 
in  the  Code  Napoleon;  and  now,  says  Toullier,(df)  the  law  sepa- 
rates the  civil  contract  entirely  from  the  sacrament  of  marriage, 
and  does  not  attend  to  the  laws  of  the  church  and  the  nuptial 
benediction,  which  bind  only  the  conscience  of  the  faithful. 
The  statute  of  26  Oeorge  II.  required  all  marriages  in  England, 
without  special  license  to  the  contrary,  to  be  solemnized  with 
publication  of  banns  in  a  parish  church  or  public  chapel. 
*  In  most  cases,  the  observance  of  the  positive  municipal  *  90 
regulations  was  made  necessary  to  the  validity  of  the  mar- 
riage ;  but  the  painful  consequences  of  such  a  doctrine  recom- 
mended a  less  severe  discipline,  in  respect  to  the  parties 
themselves  and  their  issue.  The  statute  of  8  George  lY.  re- 
laxed the  rigor  of  the  former  statute  in  some  particulars ;  but 
that  statute  was  repealed  by  the  4  George  lY.  c.  76,  which  re- 
stored much  of  the  former  severity,  and  now  forms,  with  some 
subsequent  variations,  the  matrimonial  law  of  England.  By  that 
statute  the  banns  of  matrimony  are  to  be  published  in  the  parish 
church  or  chapel  upon  three  preceding  Sundays,  and  the  mar- 
riage is  to  be  solemnized  in  the  same  place.  The  marriage  of  a 
minor  against  the  consent  of  parents  is  not  absolutely  void ;  (a) 
but  a  wilful  marriage,  made  knowingly  by  both  parties,  without 
due  publication  of  banns,  or  elsewhere  than  in  a  parish  church 
or  chapel,  unless  under  special  license,  or  celebrated  by  a  person 
not  in  holy  orders,  renders  it  void.  (J)  Tliis  last  statute  under- 
went some  modifications  by  the  act  of  6  &  7  Wm.  IV.  c.  85, 
relative  to  marriages  not  solemnized  according  to  the  rites  of 

(c)  Selden'g  Uxor  Ebraica.  b.  2,  c.  1,  lib.  2.  pasnm;  2  Potter's  Greek  Antiq. 
279.  288 ;  Dr.  TayWs  Elem.  276,  278 ;  Jewish  Antiquities,  by  Th.  Lewis,  iiL 
29S-804. 

Id)  Droit  Civil  Fran^eis,  i.  n.  4d4. 

(a)  See  anU,  85,  n.  h. 

(b)  Dormer  r.  Wniiams.  1  Curteis,  870  ;  Rex  ».  Tibshelf,  1  B.  &  Ad.  196  ;  Rex  v. 
Wroxtxm^  4  B.  &  Ad.  640 ;  Stot.  4  Geo.  IV.  c.  76,  sec.  22.  Both  parties  must  be  cog- 
nizaat  of  the  fraud  under  this  statute.  Clowes  v.  Clowes,  Arches  Court  of  Canterbuiy- 
134S. 
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the  Church  of  England,  and  for  relief  as  to  marriage  of  dis- 
senters from  the  established  church,  (c) 

In  the  states  of  Maine,  New  Hampshire,  and  Massachusetts,  it 
is  requisite,  by  statute,  to  a  valid  marriage,  that  it  be  made  by 
publication  of  banns,  and  in  the  presence  and  with  the  assent  of 
a  magistrate  or  a  stated  or  ordained  minister  of  the  gospel ;  and 
if  the  parties  be  under  the  age  of  twenty -one  years  if  a  male,  or 
eighteen  if  a  female,  the  magistrate  or  minister  is  not  to  solem- 
nize the  marriage,  without  the  consent  of  the  parent  or  guardian, 
if  any  there  be.  But  though  a  marriage  without  publication  of 
banns,  and  without  the  consent  of  the  parents  or  guardians,  will 
expose  the  officer  to  a  penalty  for  breach  of  the  statute,  yet  a 
marriage  so  had  would  seem  to  be  lawful  and  binding,  provided 
there  was  the  presence  and  assent  of  a  magistrate  or  minister, 
and  the  marriage  be  in  other  respects  lawful,  and  be  consum- 
mated with  a  belief  of  its  validity.  ((2)^  The  statute  law  of  Con- 
necticut (e)  requires  the  marriage  to  be  celebrated  by  a  clergyman 
or  magistrate,  and  requires  the  previous  publication  of  the  inten- 

(c)  The  proyisions  alluded  to  in  the  text  are  more  specially  etated  as  follows  :  By 
the  Marriage  Act  of  4  Geo.  lY.  c.  76,  a  marriage  is  ahsolutely  null  and  void  if  any 
person  shall  knowingly  and  wilfully  intermarry,  in  any  other  place'  than  a  church,  or 
such  public  chapel  wherein  banns  may  be  lawfully  published  (unless  by  special  license); 
or  shall  knowingly  or  wilfully  intermarry  without  due  pubUeatum  of  banns,  or  lieenae 
from  a  person  having  authority  to  grant  the  same,  first  obtained  ;  or  shall  knowingly 
and  wilfully  consent  to,  or  acquiesce  in,  the  solemnization  of  such  marriage  by  any 
person  not  being  in  holy  orders.  But  the  subsequent  statutes  of  6  &  7  Wm.  lY.  c.  85, 
and  c.  88,  7  Wm.  lY.  and  1  Yict  c  22,  and  8  &  4  Yict  c.  92,  haye  so  far  modified 
these  provisions  as  to  allow  marriages  not  only  by  speciaZ  license,  by  the  swrogaJte*s 
license,  and  by  banns,  but  also  by  the  superintendent's  registrar's  certificate  without 
license,  or  by  his  certificate  with  license.  It  is  declared  further,  that  the  statutes  do 
not  extend  to  marriages  by  British  subjects  taking  place  out  of  England,  and  are  valid 
if  made  in  the  form  requisite  by  the  law  of  the  place  where  the  solemnization  is  had, 
and  the  law  is  understood  to  be  the  same,  though  the  parties  eloped  from  England  on 
purpose  to  evade  the  English  law  of  marriage. 

(d)  Milford  V.  Worcester,  7  Mass.  48  ;  Londonderry  v.  Chester,  2  N.  H.  268  ;  Mass. 
Revised  Statutes,  1886,  p.  476 ;  Ligonia  v.  Buxton,  2  Orecnl.  102.  By  the  early  laws 
of  the  colony  of  New  Jersey,  marriage  was  to  be  preceded  by  publication  of  banns,  and 
the  omission  subjected  the  party  in  default  to  a  penalty.  Learning  and  Spicer's 
Collections,  p.  286.  In  Indiana,  marriages  are  required  to  be  solemnized  by  a  clergy- 
man,  judge,  or  justice,  under  the  authority  of  a  license  from  the  clerk  of  the  circuit 
court  of  the  county ;  and  if  the  parties  be  under  the  ages  of  21  and  12,  the  license 
must  not  be  granted  without  the  consent  of  the  parents  or  guardians.  B.  Statutes  of 
Indiana,  1888,  p.  410. 

(e)  statutes  of  Connecticut,  1888,  p.  412. 

1  Parton  v.  Hervey,  1  Gray,  119  ;  Hiram  v.  Pierce,  45  Me.  867. 
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tion  of  marriage,  and  the  consent  of  parents,  if  the  parties  be 
nnder  age,  and  a  certificate  of  the  marriage  to  be  recorded,  and 
it  inflicts  a  penalty  on  those  who  disobey  the  regulation;  but 
it  is  the  opinion  of  the  learned  author  of  the  Treatise  on  the 
Domestic  Relations,  (/)  that  the  marriage,  if  made  according  to 
the  common  law,  without  observing  any  of  those  statute  regula- 
tions, would  still  be  a  valid  marriage.  This  I  should  infer, 
from  the  .case  of  *Wtfckoff  v.  Bogg%^{a)  to  be  the  rule  in  *91 
New  Jersey,  where  the  marriage  contract  is  under  similar 
legislative  regulations.  It  is  the  doctrine  judicially  declared  in 
New  Hampshire,  Pennsylvania,  and  Kentucky,  and  by  statute  in 
Alabama  and  Vermont;  and  the  marriage  is  held  valid  as  to  the 
parties,  though  it  be  not  solemnized  in  form,  according  to  the 
requisitions  of  their  statute  law.  (5)  There  are  probably  statutory 
provisions  of  a  similar  import  in  other  states  of  the  union ;  and 
wherever  they  do  not  exist  and  specially  apply,  the  contract  is, 
everywhere  in  this  country  (except  in  Louisiana),  under  the 
government  of  the  English  common  law.  (<?) 

7.  Foreign  Marriages.  —  It  has  been  a  point  much  discussed  in 
the  English  courts,  whether  a  clandestine  marriage  in  Scotland, 
of  English  parties,  who  resided  in  England,  and  resorted  to 

if)  Beeve's  Domestic  RelationB,  196,  200,  290. 

(a)  2  Halst  (N.  J.)  188.    See  also  the  opinion  of  Ford,  J.,  6  id.  20. 

(h)  2  K.  H.  268  ;  8  A.  K.  Marsh.  870  ;  2  Watts  (Penn.)>  1 ;  Toolmin's  Dig.  of  the 
Law  of  Alahama,  p.  576 ;  Revised  Statutes  of  VermoDt,  1839,  p.  818.  In  Pennsyl- 
vania, the  statute  imposes  a  penalty  on  a  magistrate  or  minister  for  marrying  a  minor 
or  an  apprentice  without  the  parent's  or  master's  consent 

{c)  The  statutory  regulation  of  marriage  in  Ohio  is  essentially  the  same.  Statutes 
of  Ohio,  1881.  The  statute  in  that  state  regulating  marriages  provides  that  parties  of 
the  ages  of  18  and  14  may  marry  ;  but  if  the  male  be  under  21,  and  the  female  under 
18,  the  previous  consent  of  the  parent  or  guardian  is  requisite ;  and  there  must  also  be 
a  publication  of  banns  on  two  several  days  of  public  worship,  in  the  presence  of  the 
congregation,  or  else  a  license  from  the  clerk  of  the  county  court  where  the  female 
resides  ;  and  the  person  who  marries  the  parties,  without  such  publication  and  license, 
forfeits  a  heavy  penalty.  In  North  Carolina,  a  succession  of  statutes,  in  1716,  1741, 
1766,  1778,  regulated  marriages,  and  Tennessee  adopted  the  statute  law  of  her  parent 
state  ;  and  it  has  been  adjudged,  that  if  a  marriage  be  celebrated  without  the  license 
prescribed  by  statute,  or,  in  its  absence,  without  a  lawful  certificate  of  the  publication 
of  the  banns  of  marriage,  it  is  an  illegal  and  void  marriage,  at  least  in  respect  to  a 
public  prosecution  for  bigamy.  Bashaw  r.  Tennessee,  1  Yerg.  177.  To  marry  persons 
without  a  license  from  the  clerks  of  the  court  of  ordinary,  or,  instead  thereof,  without 
a  publication  of  the  banns  of  marriage  three  times  in  some  public  place  of  worship, 
subjects  the  party  to  apenalty  in  Georgia.  Prince's  Dig.  1887,  281,  649 ;  Hotchkiss's 
Dig.  1846,  829. 
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Scotland  with  an  intent  to  evade  the  operation  of  the  English 
Marriage  Act,  could  be  received  and  considered  in  England  as 
valid.  Though  we  may  not,  in  this  country,  have  at  present  any 
great  concern  with  that  question,  the  principle  is  nevertheless 
extremely  important  in  the  study  of  the  general  jurisprudence 
applicable  to  the  marriage  contract 

As  the  law  of  marriage  is  a  part  of  the  ju%  gentiumj  the  general 
rule  undoubtedly  is,  that  a  marriage,  valid  or  void  by  the  law  of 
the  place  where  it  is  celebrated,  is  valid  or  void  everywhere,  (d) 
An  exception  to  this  rule  is  stated  by  Huberus,  («)  who  maintains 
that  if  two  persons,  in  order  to  evade  the  law  of  Holland,  which 
requires  the  consent  of  the  guardian  or  curator,  should  go  to 
Friesland,  or  elsewhere,  where  no  such  consent  is  necessary,  and 
there  marry,  and  return  to  Holland,  the  courts  of  Holland  would 
not  be  bound,  by  the  law  of  nations,  to  hold  the  marriage  valid, 
because  it  would  be  an  act  ad  eversionem  juris  nostri.  In  oppo- 
sition to  this  opinion,  we  have  the  decision  of  the  court  of 
*  92  delegates  in  England,  in  1768,  in  *  Oompton  v.  Beareroftj  (a) 
where  the  parties,  being  English  subjects,  and  one  of  them 
a  minor,  ran  away,  without  the  consent  of  the  guardian,  to  avoid 
the  English  law,  and  married  in  Scotland.     In  a  suit  in  the 

(d)  Scrimshire  v.  Scrimshire,  2  Ha^.  Cons.  407, 419  ;  Huford  o.  Morris,  2  Hagg. 
Cons.  423-486  ;  Lord  Tenterden,  in  Lacon  v.  Higgina,  8  Starkie  N.  P.  178.  Bnt  it  is 
not  nniyenally  trae,  without  exception,  that  a  marriage  not  valid  by  the  Ux  loci  is 
also  inyalid  everywhere,  for  this,  in  certain  cases  of  insaperable  difficulty,  might  pre- 
vent a  subject  from  marrying  abroad.  Lord  Stowell,  in  2  Hagg.  Cons.  890,  891 ; 
Shelford  on  Marriage  and  Divorce,  p.  148.  An  exception  to  the  rule  that  a  marriage 
valid  at  the  place  where  it  was  contracted  is  valid  everywhere,  is  the  case  of  a  marriage 
involving  polygamy  or  incest,  for  no  Christian  country  will  recognize  such  marriages. 
Warrender  v.  Warrender,  cited  in  a  note  to  {  114,  9  Bligh,  112 ;  Story  on  the  Conflict 
ofUw8,SS  118,  114. 

(«j)  De  Conflictu  Lcgnm,  sec,  8.  Bouhier.  Cout.  de  Bouig.  c  28,  p.  557,  and  P, 
Yoet,  de  Statutis,  p.  268,  are  cited  in  Story's  Commentaries  on  the  Conflict  of  Law, 
[5  128,]  to  the  same  point.  Buige,  in  his  Comm.  on  Colonial  and  Foreign  Laws,  vol. 
L  194,  considers  that  the  English  decisions  are  not  inconristent  with  the  doctrine  in 
Huber,  because  the  going  to  Scotland  to  avoid  the  restraints  of  the  English  Marriage 
Act,  and  marrying,  and  returning  forthwith  to  Enghmd,  is  not  an  evasion  or  in  fraud 
of  the  Marriage  Ac^  for  that  act  contains  no  express  prohibition  of  such  marriages,  or 
provision  rendering  them  void.  In  my  view  of  the  subject,  those  Scotch  marriages, 
between  English  fugitives  and  transient  parties,  are  palpable  evasions  of  the  English 
statute,  and  completely  within  the  complaint  and  the  censure  of  Huber,  and  the  Eng- 
lish courts  carry  the  doctrine  in  support  of  such  fraudulent  marriages  as  fitf  as  any  of 
the  Massachusetts  decisions  to  which  the  learned  author  refers. 

(a)  Buller's  N.  P.  114  ;  2  Hagg.  Cons.  448,  444,  8.  c. 
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spiritual  court,  to  annul  the  marriage,  it  was  decided  that  the 
marriage  was  valid.     This  decision  of  the  spiritual  courf  has 
been  since  frequently  and  gravely  questioned.     Lord  Mansfield, 
a  few  years  before  that  decision  of  the  delegates,  intimated  pretty 
strongly  (6)  his  opinion  in  favor  of  the  doctrine  in  Huberus, 
though  he  admitted  the  "case  remained  undecided  in  England. 
The  settled  law  is  now  understood  to  be  that  which  was  decided 
in  the  spiritual  court     It  was  assumed  and  declared  by  Sir 
George  Hay,  in  1776,  in  Hatfard  v.  Morris^  (c)  to  be  the  estab- 
lished law.     The  principle  is,  that,  in  respect  to  marriage,  the 
lex  loci  cantraetus  prevails  over  the  lex  domieiliij  as  being  the 
safer  rule,  and  one  dictated  by  just  and  enlightened  views  of 
international  jurisprudence.    This  rule  was  shown,  by  the  foreign 
authorities  referred  to  by  Sir  Edward  Simpson,  in  1752,  in  the 
case  of  Scrimshire  v.  Scrimshirej  (d)  to  be  the  law  and  practice  in 
all  civilized  countries,  by  common  consent  and  general  adoption. 
It  is  a  part  of  the  jtis  gentium  of  Christian  Europe,  and  infinite 
mischief  and  confusion  would  ensue  with  respect  to  legitimacy, 
succession,  and  other  rights,  if  the  validity  of  the  marriage  con- 
tract was  not  to  be  tested  by  the  laws  of  the  country  where  it 
was  made.     This  doctrine  of  the  English  ecclesiastical  courts 
was  recognised  by  the   Supreme  Court  of  Massachusetts,    in 
Medway  v.  Needham  ;  (e)  and  though  the  parties,  in  that  case, 
left  the  state  on  purpose  to  evade  its  statute  law,  and  to  marry 
in  opposition  to  it,  and,  being  married,  returned  again,  it 
was  held  that  the  *  marriage  must  be  deemed  valid,  if  it  be   *  98 
valid  according  to  the  laws  of  the  place  where  it  was  con- 
tracted, notwithstanding  the  parties  went  into  the  other  state 
with  an  intention  to  evade  the  laws  of  their  own.     It  was  ad^ 
mitted  that  the  doctrine  was  repugnant  to  the  general  principles 
of  law  relating  to  other  contracts ;  but  it  was  adopted  in  the  case 
of  marriage,  on  grounds  of  policy,  with  a  view  to  prevent  the 
public  mischief  and  the  disastrous  consequences  which  would 
result  from  holding  such  marriages  void.     It  was  hinted,  how- 
ever, that  this  comity,  giving  effect  to  the  lex  lociy  might  not  be 

{h)  Robinson  v.  Bland,  2  Burr.  1077. 

(c)  2  Hagg.  Cons.  42S-483  ;  1>oe  v.  Vaxdill,  6  B.  ft  C.  488,  &  P. 

(<i)  2  Hagg.  Oons.  412-416.  See  also  Story's  Commentaries  on  the  Conflict  of  Laws 
n  128  €imq\ ;  and  Lord  Stowell,  in  Dalrymple  v.  Dalrymple,  2  Hagg.  Cons.  59  ;  J. 
Voet,  ad  Fand.  28.  S.  4 ;  MerUn's  lUp.  tit.  Manage,  sec.  1. 

(e)  16  Mass.  167 ;  Putnam  v.  Pntnam,  8  Pick.  488,  8.  p. 
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applied  to  gross  cases,  such  as  incestuous  marriages,  which  were 
repugnant  to  the  morals  and  policy  of  all  civilized  nations,  (a)^ 

(a)  See  also  Greenwood  «.  Curtis,  6  Mass.  868 ;  Hnber.  de  Ck>nl  Leg.  lib.  6,  tit» 
n.  8 ;  Heinec  Elem.  Jar.  Nat.  et  Gent.  lib.  2,  c  2,  sec.  41,  s.  p. 


^  Foreign  Marriages,  —  Medway  v.  Need- 
ham  has  been  denied  in  an  EngUsh  case 
of  considerable  authority. 

Two  British  subjects,  having  their  dom- 
icile in  England,  and  contemplating  resi- 
dence there,  intermarried  while  in  Denmark 
on  a  visit.  The  man  was  a  widower,  and 
the  woman  was  a  sister  of  his  former  wife ; 
and  while  such  a  marriage  was  allowed  by 
the  Danish  law,  by  the  law  of  England  it 
was  within  the  prohibited  degrees  (anU^ 
85,  n.  (a)  ).  Moreover,  the  St.  5  ^  6 
Will.  IV.  c.  54,  made  all  marriages  within 
the  prohibited  degrees  void,  and  not  merely 
voidable.  After  the  death  of  both  parties 
the  marriage  was  drawn  in  question  in  an 
administration  suit.  It  was  held  to  be 
void  on  the  ground  that  although  the 
forms  of  the  marriage  were  to  be  fixed  by 
the  law  of  the  place  where  it  was  solem- 
nized, the  English  law  (lex  dotnicUii) 
must  decide  whether  the  contract  was  one 
which  the  parties  to  it  might  lawfully 
make.  It  was  thought  that  it  would  be 
enough  to  invalidate  such  a  marriage, 
that,  whether  incestuous  or  not,  it  was 
shown  to  be  against  the  policy  of  the  lat- 
ter law,  by  being  expressly  prohibited. 
Brook  V,  Brook,  9  H.  L.  C.  198. 

The  principle  of  this  case  was  extended 
to  a  marriage  in  Frankfort,  Germany,  be- 
tween a  woman  bom  and  domicUed  there 
and  another  German  by  birth,  who  was 
domiciled  in  England,  and  had  been  nat- 
uralized a  British  subject  since  his  first 
marriage.  The  second  marriage  is  stated 
in  the  case  and  opinion  to  have  been  valid 
(meaning,  probably,  not  within  the  pro- 
hibited degrees)  by  the  Uw  of  Frankfort, 
but  was  made  with  a  view  to  a  residence 
in  England.  Mette  e.  Mette,  1  8w.  &  Tr. 
416.  But  see  Stevenson  v.  Gray,  17  B. 
Monroe,  198.    So  far  as  the  descent  of 
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real  estitte  is  concerned,  it  seems  that  a 
manisge  incestuous  by  the  lex  rei  ntm 
will  be  deemed  void  in  all  cases,  although 
valid  where  celebrated,  and  not  made  in 
fraud  of  the  former  law.  In  order  to  take, 
a  party  must  be  legitimate,  it  is  said,  not 
only  by  the  law  of  his  domicile  (see  7  GL 
&  Fin.  988;  Smith  «.  Kelly,  28  Miss. 
167 ;  Shedden  r.  Patrick,  L.  B.  1  H.  U 
Sc.  470,  472),  but  also  by  the  lex  rei  silm. 
Fenton  «.  Livingstone,  8  Macq.  497,  549. 
But  see  Be  Don's  Estate,  4  Drewry,  194, 
198  ;  poet,  209  and  notes,  459  (a).  [In 
Sottomayer  v.  De  Barroe,  8  P.  D.  1,  s.  c. 
2  P.  D.  81,  it  was  held  by  the  Court  of 
Appeal,  reversing  the  judgment  of  Sir 
Bobert  Phillimore,  that  a  marriage  in 
England  of  first  cousins,  domiciled  in  Por> 
tugal,  by  the  Uw  of  which  country  such 
a  marriage  is  void  by  reason  of  consan- 
guinity, was  void,  the  law  of  domicile 
governing  as  to  the  capacity  of  the  par- 
ties. But  in  the  same  case,  before  Sir 
James  Hannen  (5  P.  D.  94),  it  appearing 
that  the  domicile  of  the  man  was  EngliBh^ 
it  was  held  that  the  marriage  was  valid, 
and  the  language  of  the  Court  of  Appeal 
is  criticised.  That  the  place  of  contract 
governs  as  to  capacity  to  marry,  see  Rosa 
V.  Boss,  129  Mass.  248,  247,  248  ;  Van 
Voorhis  v.  Brintnall,  86  N.  Y.  18 ;  Mc- 
Dowell V.  Sapp  (Ohio,  December,  1888), 

17  Rep.  117.     See  Campbell  «.  Crampton, 

18  Blatchf.  150.  That  the  law  of  domi* 
cile  governs,  see  Kinney's  Case,  80  Gratt. 
858 ;  State  v.  Kennedy,  76  N.  C.  251 ; 
Story,  Confl.  of  Laws,  8th  ed.  215  d  seq,, 
notes.  Comp.  Westlake,  Int.  Law,  52-54. 
The  sounder  rule  appears  to  be,  that  a- 
status  legally  created  in  one  country,  and 
not  being  one  generally  recognized  as  con- 
tra boHM  mores,  is  to  be  held  valid  every- 
where, and  for  all  purposes.    There  seema 
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This  comity  has  been  carried  so  far  as  to  admit  the  legitimacy 
of  the  issue  of  a  person  who  had  been  divorced  a  vinculo^  for 
adultery,  and  who  was  declared  incompetent  to  remarry,  and 
who  had  gone  to  a  neighboring  state,  where  it  was  lawful  for 
him  to  remarry,  and  there  marry.  (6) 

(b)  West  Cambridge  v.  Lexington,  1  Pick.  506.  A  person  was  disabled  from  re- 
manying  by  the  laws  of  Kentuckyi  and  yet  his  marriage  in  Tennessee  was  held  valid 
there,  for  penal  laws  have  no  exterritorial  force.  Dickson  v,  Dickson,  1  Yeig.  110. 
But  in  Conway  v.  Beazley,  8  Hagg.  Eccl.  689,  the  lex  loci  contractus  as  to  marriage 
was  held  not  to  prevail  under  the  law  of  the  domicile,  when  either  of  the  contracting 
parties  were  under  a  legal  incapacity  to  contract  by  the  law  of  the  domicile.  Huberus, 
de  Conflicta  Legom,  lib.  1,  tit.  3,  sec.  8,  also  admits  that  an  incestuous  connection 
formed  abroad  is  not  to  be  recognized  ;  nor  wiU  the  English  courts,  while  they  recog* 
uize  the  validity  of  foreign  marriages,  admit  the  legal  consequences  abroad  of  a  foreign 
marriage,  such  as  the  legitimatipn  of  antenuptial  offspring.  Doe  v,  Vardill,  5  B.  &  C. 
428.  See  tn/ro,  209.  The  Massachusetts  Revised  Statutes  of  1836  have  altered  the 
law  in  this  respect  in  that  state,  by  declaring  that  if  persons  rendeni  in  that  date  con- 
tract marriage  contrary  to  the  provisions  of  the  statute  law,  and  in  order  to  evade  them^ 
go  out  of  the  state  and  marry,  and  return  and  reside  there,  such  marriage  is  declared 
void  within  the  state.  By  the  French  Civil  Code,  n.  63,  publication  of  banns  is  to 
precede  marriage ;  and  by  the  article  n.  170,  if  a  Frenchman  marries  in  a  foreign 
country,  the  same  regulation  is  still  to  be  observed ;  and  yet,  according  to  TouUier, 
Droit  Civil  Frau^ais,  i.  n.  578,  and  note,  ibid. ,  the  omission  to  comply  with  the  pre- 
scribed publication  does  not  render  the  marriage  void,  whether  celebrated  at  home  or 
abroad.  But  if  the  marriage  of  a  Frenchman  abroad  be  witfiin  the  age  of  consent  fixed 
by  the  French  code,  though  beyond  the  age  of  consent  fixed  by  our  law,  it  would  seem 
that  the  marriage  would  not  be  regarded  in  France  as  valid,  though  valid  by  the  law 
of  the  place  where  it  was  celebrated.  The  French  code,  n.  170,  requires  the  observ- 
ance, by  Frenchmen,  of  the  ordinances  of  that  code,  though  the  marriage  be  abroad, 
for  persona]  laws  follow  Frenchmen  wherever  they  go.  Toullier,  Droit  Civil  Franfais, 
i  nos.  118  and  576  ;  Repertoire  de  JuriBpmdenoe,  tit.  Loi,  sec  6.  It  was  testified  by 
the  French  consul  at  London,  in  Lacon  v,  Higgins,  2  Dowl.  &  Ry.  N.  P.  38,  that  a 
marriage  in  France,  contrary  to  the  prescribed  solemnities  in  arts.  68,  64,  74,  of  the 
Code  Napoleon,  would  be  absolutely  null  and  void.  Mr.  Justice  Story,  in  his  Comm. 
on  the  Conflict  of  Laws  [{  124],  justly  questions  the  wisdom  of  these  stem  and  unre- 
lenting rules  of  the  French  code. 

The  incidents  to  marriage  respecting  rights  and  property,  under  the  operation  and 
collision  of  foreign  and  domestic  law,  have  been  a  fniitful  source  of  discussion  among 
foreign  jurists.  Their  refinements  and  speculations  have  been  examined  by  Mr.  Jus- 
tice Stoiy  (Comm.  on  the  Conflict  of  Laws,  c.  6),  and  he  draws  the  following  conclu- 
sions from  a  survey  of  the  writings  and  cases,  foreign  and  domestic,  relating  to  the 


no  sound  reason  for  distingniBhing  real  as  to  the  descent  both  of  realty  and  per- 

estate  in  this  regard.    Cases  tufyra.    Ross  sonalty  were  applied  as  though  the  adop- 

V.   Ross,,  vtqyraf  was  the  case  of  a  child  tion    had   been  in  Massachusetts.     The 

adopted  in  Pennsylvania  by  persons  domi-  judgment  by  Gray,   C.   J.,  reviews  the 

ciled  there.    The  status  thus  created  was  cases  at  length.  —  B.] 
recognized  in  Massachusetts,  and  the  laws 
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subject :  (1.)  That  where  there  is  marriage  in  a  foreign  country,  and  an  expraas 
nuptial  contract  concerning  personal  property,  it  will  be  sustained  everywhere, 
unless  it  contravenes  some  positive  rule  of  law  or  policy.  But  as  to  real  property,  it 
will  be  made  subservient  to  the  kx  rti  iitcB,  (2. )  Where  such  a  contract  applies  to 
personal  property,  and  there  is  a  change  afterwards  of  the  matrimonial  domicile, 
the  law  of  the  actual  domicile  will  govern  as  to  future  acquisitions.  If  there  be 
no  such  contract,  the  matrimonial  domicile  governs  all  the  personal  property  eveiy- 
where,  but  not  the  real  property.  (4.)  The  matrimonial  domicile  governs  as  to 
sll  acquisitions,  present  and  future,  if  there  be  no  change  of  domicile.  If  there  be, 
then  the  law  of  the  actual  domicile  will  govern  as  to  future  soquisitions,  and  the  law 
rei  nl€B  as  to  real  property.  Stoiy's  Comm.  on  the  Conflict  of  Laws  (§§  184-187]. 
The  English  law,  according  to  Lord  Eldon  (Laahley  e.  Hogg,  cited  in  Bobertson's 
Appeal  Cases,  p.  4 ;  Selkrig  v.  Davies,  2  Rose  Bank.  Cases,  p.  99),  is,  that  if  there  be 
310  special  contract,  the  law  of  the  actual  domicile,  at  the  dissolution  of  the  marriage, 
governs  as  to  sll  the  property,  whether  soquired  before  or  after  the  change  of  the 
matrimonial  domicile.  But  if  there  was  no  change  of  the  matrimonial  domicile,  the 
law  of  that  domicile  governed  the  personal  property,  wherever  acquired  and  wherever 
situated.  This  is  also  the  law  in  Louisiana.  Saul  v.'  His  Creditors,  17  Martin,  569, 
60S-605  ;  and  it  is  a  principle  which  best  harmonizes  with  the  analogies  of  the  com- 
mon law.  Story's  Comm.  [{  171,  U  teq.]  The  foreign  jurists  do  not  generally  agree 
to  these  conclusions,  but  they  insist  that  the  change  of  domicile  after  marriage  does 
not  change  the  law  of  the  matrimonial  domicile,  as  to  past  or  future  acquisitions. 
{Story's  Coomi.  [§{  160-170].)  Bat  it  is  agreed  that  nuptial  contracts  follow  the 
parties  into  foreign  countries,  and  bind  them.  Murphy  v.  Murphy,  5  Martin  [La.^ 
^3 ;  Decouche  v.  Savetier,  8  Johns.  Ch.  190 ;  Story's  Comm.  [{  189].  If,  however, 
the  marriage  takes  place  in  a  foreign  country  in  transitu,  and  where  the  parties  had 
no  intention  of  fixing  their  domicile,  the  law  of  the  actual  or  intended  domicile  of 
the  parties  governs  the  case  as  to  the  incidents  of  marriage  ;  and  it  is  the  general 
rule,  that  if  the  husband  and  wife  had  different  domiciles  when  they  married,  the 
domicile  of  the  husband  became  the  true  and  only  matrimonial  domicile.  Le  Breton 
«.  Kouchet,  8  Martin  [La.],  60  ;  Ford's  Curators  v.  Ford,  14  id.  674.  This  is  the 
opinion  of  all  the  foreign  jurists.    Story's  Conmi.  [{(  191-199]. 

[132] 


I.BCT.  XXYII.]  OF  THE  BIGHTS  OF  PERSONS.  *  96 


LECTURE  XXVn. 

OF  THE  LAW  CONCEBNINO  DIYOBCE. 

When  a  marriage  is  duly  made,  it  becomes  of  perpetual  obliga- 
tion, and  cannot  be  renounced  at  the  pleasure  of  either  or  both 
of  the  parties.  It  continues,  until  dissolved  by  the  death  of  one 
of  the  parties,  or  by  divorce,  (x) 

1.  Of  Divorce  a  Vinculo. —  (1.)  For  CatLses  rendering  the  Mar- 
riage void.  —  By  the  ecclesiastical  law,  a  marriage  may  be  dis- 
solved and  declared  void  ab  initio^  for  canonical  causes  of 
impediment,  existing  previous  to  the  marriage.  Divorces  a  vin- 
culo matrimonii,  said  Lord  Coke,  (a)  are  causa  prcecontractuSy 
causa  metus,  causa  impotentice  seu  frigiditatis^  causa  affinitatis, 
causa  consanguinitatis.  We  have  seen  how  far  a  marriage  may 
be  adjudged  void,  as  being  procured  by  fear  or  fraud,  or  con- 
tracted within  the  forbidden  degrees.  The  courts  in  Massachu- 
setts, Delaware,  Ohio,  North  Carolina,  Alabama,  Illinois,  and 
probably  in  other  states,  are  authorized  by  statute  to  grant 
divorces  cUusa  impotentice;  and  in  Connecticut,  imbecility  has 
been  declared  sufficient  to  dissolve  a  marriage  on  the  ground  of 
fraud,  (h)  The  canonical  disabilities,  such  as  consanguinity,  and 
affinity,  and  corporeal  infirmity,  existing  prior  to  the  marriage, 
render  it  voidable  only,  and  such  marriages  are  valid  for  all 

(a)  Co.  Litt  285,  a. 

(b)  Benton  v.  Benton,  1  Day,  111  ;  Dane's  Abr.  of  American  Law,  c  46,  art.  9, 
sec  14  ;  Beyised  Laws  of  Illinois,  1833. 

(z)  A    statute    which    proyides   that  relation  is  not  affected  by  a  subsequent 

when  a  criminal  is  sentenced  to  imprison-  reyeraal  of  his  sentence.     State  v.  Duket 

ment  for  life^  his  previous  marriage  is  (Wis.),  63  N.W.  Rep.  83.    A  divorce  de- 

thereby  i/mo  /ado  dissolved,  does  not  con-  cree  niii  does  not  change  the  wife's  status, 

ilict  with  a  constitutional  proyision  that  EUis  v.  Ellis,  8  P.  D.  188 ;  Stanhope  v. 

the  legislature  shall  not  grant  any  divorce;  Stanhope,  11  P.  D.  108 ;  Moors  «.  Moors, 

and  such  a  diBsolution  of  the  marriage  121  Mass.  282. 
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civil  purposes,  unless  sentence  of  nnllitj  be  declsred  in  the  life- 
time of  the  parties;  and  it  cannot  be  declared  roid  lot 
*  96  those  causes  after  the  death  erf  either  party,  (c)  *  Bat  the 
civil  disabilities,  such  as  a  prior  marriage  or  idiocr,  make 
the  contract  void,  ab  ndtio^  and  the  union  meretricious,  (a)  In 
New  York  it  was  adjudged,  in  BurtU  v.  BwrtUj  (ft)  that  corporeal 
impotence  was  not,  under  the  existing  laws,  a  cause  of  divorce, 
and  that  the  English  law  of  divorce  on  that  point  had  never  bem 
lulopted.  The  new  French  code  will  not  allow  such  an  allega- 
tion bj  the  husband;  (e)  and  TouUier  {d)  condenms  a  decree  of 
divorce,  €au9a  tmpaUtUue,  which  was  pronounced  in  France,  in 
1808,  as  contrary  to  the  spirit  of  the  code,  and  leading  to 
scandalous  inquiry. 

Since  the  New  York  decision  above  mentioned,  the  jurisdiction 
of  the  Court  of  Chancery  on  this  subject  has  been  enlarged,  and 
the  New  York  Revised  Statutes  have  authorized  the  chancellor, 

(e)  1  BL  CornoL  4S4,  485 ;  Burf»  Ctm,  5  Go.  M,  b;  2  PhiL  19. 

(a)  Elliott  V.  Gnrr,  2  PhiL  Itf ;  Bex  «.  InhabiUnts  of  WraztoD,  4  B.  A  Ad.  640. 
Bjr  the  MaMMhiuetU  ReiiMd  Statutes,  18M,  all  marriages  prohibited  bj  law  on 
acooont  of  eoDaangoinity  or  aAnitj,  or  when  the  fonner  wife  or  husbaiid  is  liTiii|^  or 
when  either  partj  was  at  the  time  insane  or  an  idiot,  or  between  a  white  peraon  and 
a  negro^  Indian,  or  mnlatto^  ate  declared  to  be  abaolntely  Toid,  without  a  decree  of 
diToroe,  or  other  kgd  process ;  though,  if  the  esse  be  donbtfol  in  point  of  &ct,  a 
libel  for  a  diroroe  may  be  filed  and  proeeented.  8o^  if  perwrna  many  under  the  age 
oi  consent,  and  separate  during  such  nonage,  and  do  not  cohabit  afterwaida,  the 
nuuTiage  is  roid  without  any  decree  of  diroroe.  Divoroe  a  vmeulo  may  be  decreed 
for  adultery  or  impotency  in  either  party  ;  or  when  either  [party  has  sepanted  from 
the  oUier  without  his  or  her  consent,  and  united  with  a  religious  society  that  pro- 
fesses to  beliere  the  relation  of  husband  and  wife  unlawful,  and  has  so  continued 
for  three  yean,  refusing  during  that  time  to  cohabit  with  the  party  who  has  not 
united  with  such  society ;  or  when  either]  is  sentenced  to  confinement  in  the  state 
prison.  The  issue  of  any  marriage  declared  null  by  decree,  on  account  of  conaan- 
guinlty  or  affinity,  or  of  any  marriage  between  a  white  penon  and  a  negro,  Indian, 
or  mulatto,  are  to  be  deemed  illegitimate.  It  is  othenrise  upon  the  dissolution  of  a 
marriage  on  account  of  nonage,  insani^,  or  idiocy.  So  the  issue  is  also  legitimate 
if  the  marriage  be  dissolred  for  bigamy,  provided  the  second  marriage  was  con* 
tracted  in  good  faith,  and  with  the  foil  belief  that  the  former  husband  or  wife  was 
dead.  8o»  in  Vermont,  marriagea  prohibited  by  law,  on  account  of  consanguinity  or 
affinity,  or  on  account  of  a  former  wife  or  husband  living,  are  absolutely  void,  without 
legal  process  or  decree.  A  libel  for  the  purpose  may  be  filed  in  doubtful  cases.  If 
the  marriage  be  declared  void  on  account  of  consanguinity  or  affinity,  the  issue  to 
be  deemed  illegitimate.  See  Revised  Statutes  of  Vermont,  18S9,  p.  822  ;  and  I  tidce 
the  occasion  to  observe,  that  this  new  rovised  code  of  Vermont  does  credit  to  the 
learning,  judgment,  and  taste  with  which  it  was  propared,  digested,  and  pabliahed. 

(()  1  Hopk.  567.  (e)  Code  Civil,  art  818. 

id)  Droit  Civa  Fran^ais,  L  n.  525. 
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on  a  suit  before  him  by  bill,  to  declare  yoid  the  marriage  con- 
tract :  1.  If  either  of  the  parties,  at  the  time  of  the  marriage, 
had  not  attained  the  age  of  legal  consent  2.  If  the  former  hus- 
band or  wife  of  the  party  was  Hying,  and  the  marriage  in  force. 
S.  If  one  of  the  parties  was  an  idiot  or  lunatic.  4.  If  the  con- 
sent of  one  of  the  parties  was  obtained  by  force  or  fraud.  6.  If 
one  of  the  parties  was  physically  incapable  of  entering  into  the 
marriage  state.  All  issues  upon  the  legality  of  a  marriage, 
except  where  it  is  sought  to  be  annulled  on  the  ground  of  the 
physical  incapacity  of  one  of  the  parties,  are  to  be  tried  by  a 
jury  upon  the  award  of  a  feigned  issue,  (e) 

It  is  further  provided,  that  a  marriage  shall  not  be  annulled 
for  the  first  cause  above  mentioned,  on  the  application  of  a  party 
who  was  of  legal  age  at  the  time  of  the  marriage,  or  if  the  par- 
ties, after  they  had  attained  the  age  of  consent,  had  for  any  time 
freely  cohabited  as  husband  and  wife.  It  may  be  annulled 
for  the  second  cause  on  the  application  of  either  *  party  *  97 
during  the  life  of  the  other ;  but  if  it  was  contracted  in  good 
faith,  and  with  Utte  full  belief  of  the  parties  that  the  former  hus> 
band  or  wife  was  dead,  the  issue  thereof  shall  be  entitled  to  suc- 
ceed to  the  estate  of  the  parent  equally  as  legitimate  children. 
It  may  be  annulled  for  the  third  cause,  on  the  application  of  any 
relative  of  the  idiot  or  lunatic  interested  to  avoid  the  marriage, 
or  by  his  next  friend.  But  any  free  cohabitation  of  husband  and 
wife,  after  the  lunacy  has  ceased,  will  be  a  bar  to  the  divorce ; 
and  the  children  of  a  marriage  annulled  on  the  ground  of  lunacy 
or  idiocy  are  entitled  to  succeed  as  legitimate  children.  A  mar- 
riage may  be  annulled  for  the  fourth  cause  above  mentioned, 
during  the  life  of  the  parties,  on  the  application  of  the  party 
whose  consent  was  unduly  obtained,  provided  there  has  been  no 
subsequent  voluntary  cohabitation  as  husband  and  wife.  The 
custody  of  the  issue  of  such  a  marriage  is  to  be  given  to  the 
innocent  parent,  and  a  provision  for  their  education  and  main- 
tenance may  be  made  out  of  the  estate  of  the  guilty  party.  A 
marriage  is  to  be  annulled  for  the  fifth  and  last  cause  above 
mentioned,  only  on  the  application  of  the  injured  party,  and  the 
suit  must  be  brought  within  two  years  from  the  solemnization  of 
the  marriage,  (a) 


{e)  K.  T.  Reviaed  Statutes,  ii.  142,  sec  20 ;  ibid.  176,  sec.  46. 

(a)  K.  Y.  R.  a  ii.  142, 143,  sees.  21-S8.    The  Revised  Statutes  of  Yermont,  1889^ 
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f2L)  ForAdmUery. — These  cases  are  all  founded  oo  the  gromid 
of  the  imllity  of  the  marriage  contract,  for  causes  existing  at 
the  time  it  was  formed ;  bat  there  is  one  other  case  in  whidi  the 
marriage  contract  may  be  dissolred  for  a  canse  accming  sabse- 
qnentl  J.  Dnring  the  period  of  oar  colonial  goremment,  for  more 
than  one  hondred  years  precedii^  the  Berolotion,  no  divorce 
took  place  in  the  colony  of  New  York ;  and  for  many  years  after 
New  York  became  an  independent  state,  there  was  not  any  law- 
ful mode  of  dissolving  a  marriage  in  the  lifetime  of  the  parties, 
bat  by  a  special  act  of  the  l^islatore.     This  strictness  was  pro- 

doctive  of  poblic  inconvenience,  and  often  forced  the  par- 
*  98   ties,  in  cases  which  rendered  a  separation  fit  *  and  necessary 

to  some  other  state,  to  av^Cil  themselves  of  a  more  easy  and 
certain  remedy.  At  last  the  l^islatare,  in  1787,  authorized  the 
Court  of  Chancery  to  pronounce  divorces  a  vinculo^  in  the  single 
case  of  adultery,  upon  a  bill  filed  by  the  party  aggrieved.  As 
the  law  in  New  York  now  stands,  a  bill  for  a  divorce  for  adultery, 
committed  by  either  husband  or  wife,  can  be  sustained  in  three 
cases  only:  (L)  If  the  married  parties  are  inhabitants  of  the 
state  at  the  time  of  the  commission  of  the  adultery;  (2.)  If  the 
marriage  took  place  in  the  state,  and  the  party  injured  be  an 
actual  resident  at  the  time  of  the  adultery  committed,  and  at  the 
time  of  filing  the  bill ;  (3. )  If  the  adultery  was  committed  in  the 
state,  and  the  injured  party,  at  the  time  of  filing  the  bill,  be  an 
actual  inhabitant  of  the  stote.  (a)  {x)    If  the  defendant  answers 

pp.  322,  828,  oontain  the  Mine  prorinoiis  m  the  New  Y<nk  statute  lelatiTe  to  tiie 
abore  canees  of  diroroe,  and  the  jariedictbii  Is  Tested  in  the  Sapreme  Coait. 

(a)  New  York  Berised  Statates,  ii  144,  sec.  38,  89.  It  was  adijodged,  in  New 
Jersey,  in  the  esse  of  The  State  v.  Lssh,  1  Han,  880,  that  a  married  man  is  not  goihj 
of  adultery f  in  haying  carnal  connection  with  an  unmarried  woman.  In  Vermont,  so 
set  of  that  kind,  between  soch  parties,  is  pnmshed  Uy  fine  end  imprisonment,  ss  in 
esses  of  sdaltery.  Berised  Statotes  of  Vermont,  1839,  p.  443.  So  in  TennesMe,  snd 
in  some  of  the  other  ststes,  therliTing  together  by  onmsnied  persons,  in  illicit  connec- 
tion, is  an  indictable  offence. 

(z)  Adoltecy  committed  sfter  a  separa-  plesdedbyleaTeof  ooort     Blsncv.  Blanc,, 

tion  by  sgreement^  if  not  condoned,  is  67  Hnn,  384 ;  Foller  v.  Poller,  41  N.  J. 

ground  for  a  dirorce.    Gee  v.  Gee,  2  Penn«  Eq.   198.    Bigsmy,   nnder   the  mistaken 

Diet  R.  773.    Soalso  in  esse  of  an  ante-  belief  that  the  other  party  is  deed,  when 

nnptial  sgreement  that  the  parties  woold  in  fact  snch  party  has  been  living   in 

not  lire  together.    Franklin  v.  Franklin,  sdnltery,  does  not  bar  a  diyorce  becanse 

164  ICsss.  615.    If  committed  after  issoe  of  the  sdnltery.    Potter  r.  Potter,  67  L.  T. 

joined  in  a  snit  for  adnlteiy,  it  may  be  721.  Innocent  bigamy  is  ground  for  bar* 
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the  bill,  and  denies  the  charge,  a  feigned  issue  is  to  be  awarded, 
under  the  direction  of  the  chancellor,  to  try  the  truth  of  the 
charge  before  a  jury,  in  a  court  of  law.  Upon  the  trial  of  the 
issue,  the  fact  must  be  suflSciently  proved  by  testimony  indepen> 
dent  of  the  confession  of  the  party;  for,  to  guard  against  all 
kinds  of  improper  influence,  collusion,  and  fraud,  it  is  the  gen- 
eral policy  of  the  law  on  this  subject  not  to  proceed  solely  upon 
the  ground  of  the  confession  of  the  party  to  a  dissolution  of  the 
marriage  contract  The  rule,  that  the  confession  of  the  party 
was  not  sufficient,  unless  supported  by  oiher  proof,  was  derived 
from  the  canon  law,  and  arose  from  the  jealousy  that  the  confes- 
sion might  be  extorted,  or  made  collusively,  in  order  to  furnish 
means  to  effect  a  divorce,  (i) 

If  the  defendant  suffers  the  bill  to  be  taken  pro  c(mfe%%o 
*  or  admits  the  charge,  it  would  be  equally  dangerous  to  act   *  99 
upon  that  admission  of  the  bill,  and  the  statute  therefore 
directs  that  the  case  be  referred  to  a  master  in  chancery,  to  take 
proof  of  the  adultery,  and  to  report  the  same  with  his  opinion 
thereon.     If  the  report  of  the  master,  or  the  verdict  of  the  jury, 

(6)  Bom's  Eccl.  Law.  tit.  Marriage,  sec.  11 ;  Traits  de  rAdnlt^re,  par  Fonrael, 
p.  160 ;  Pothier,  Contrat  de  Manage,  noa.  617,  618  ;  Baxter  v.  Baxter,  1  Mass.  846  ; 
Betts  V,  BetU,  1  Johns.  Ch.  197.  The  New  York  Revised  Statutes,  ii.  144,  sec.  86, 
and  the  Vermont  Bevised  Statutes  of  1889,  p.  8S8,  provide  that  no  sentence  of  nollity 
of  marriage  can  be  prononnced  solely  on  the  declarations  or  confessions  of  the 
partiee ;  bat  other  satisfactory  evidence  of  the  existence  of  the  facts  on  which  the 
decree  is  to  be  founded  must  be  required. 

ing  the  colorable  marriage  annulled.  The  use  of  morphine  by  hypodermic 
Fuller  9.  Fuller,  38  Kansas,  682.  Adul-  injections  is  not  drunkenness  as  a  cause 
tery,  if  not  alleged  as  ground  for  a  di-  of  divorce  under  the  Illinois  statutes. 
voroe,  will  not  be  inferred  from  alleged  Toungs  v.  Toungs,  180  111.  280.  "Habi- 
bigsmy.  Bonaparte  v.  Bonaparte,  66  L.  tual  drunkenness "  is  limited  to  alcoholic 
T.  796.  The  wife  may  obtain  a  divorce  drunkenness,  and  does  not  include  the 
for  the  husband's  adultery  committed  excessive  use  of  opiates.  Dawson  v.  Daw- 
after  he  has  condoned  her  adultery,  son,  28  Mo.  App.  169.  In  Massachusetts 
Gumming  «.  Gumming,  186  Mass.  886.  it  was  early  held  that  habitual  intoxica* 
In  England,  the  court  has  no  power,  when  tion  from  the  use  of  chloroform  would 
the  Queen*s  Proctor  intervenes  and  charges  not  sustain  a  criminal  complaint  for  being 
adultery,  to  permit  the  other  person  so  a  common  drunkard.  Gom'th  t^.  Whitney, 
charged  to  intervene  in  the  suit  Grieve  11  Gush.  477.  A  woman  who  knows  that 
«•  Grieve,  [1898]  P.  288  ;  Oarew  v.  Carew,  her  hnsliand  is  an  inebriate  when  she 
[1894]  P.  81.  Discovery  will  not  be  marries  him  is  not  entitled  to  a  divorce 
granted  in  a  divorce  suit  to  prove  sdultery.  for  continued  habits  of  intoxication.  Til- 
Bedfem  v.  Bedfem,  [1891]  P.  189.  ton  r.  Tilton  (Ky.),  29  S.  W.  Bep.  290. 
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as  the  case  may  be,  shall  satisfy  the  chancellor  of  the  truth  of  the 
charge  of  adaltery,  he  may  then  decree  a  dissolution  of  the  mar- 
riage ;  but  this  dissolution  is  not,  under  certain  circumstances, 
to  affect  the  legitimacy  of  the  children.  If  the  wife  be  the  com- 
plainant, the  legitimacy  of  any  children  of  the  marriage,  bom  or 
begotten  of  her  before  the  filing  of  the  bill,  are  not  to  be  affected 
by  the  decree;  and  if  the  husband  be  the  complainant,  the  l^ti«  t 
macy  of  children  bom  or  begotten  before  the  commission  of  the 
offence  charged,  are  not  affected  by  the  decree,  though  the  Inti- 
macy of  other  children  of  the  wife  may  be  determined  by  the 
court  upon  the  proofs  in  the  cause,  (a)  The  defendant^  by  way 
of  punishment  for  the  guilt,  is  disabled  from  remarrying  during 
the  life  of  the  other  party,  (b) 

The  statute  further  provides,  that  if  the  wife  be  the  complain- 
ant, the  court  is  to  make  a  suitable  allowance,  in  sound  discre- 
tion, out  of  the  defendant's  property,  for  the  maintenance  of 
her  and  her  children,  and  to  compel  the  defendant  to  abide  the 
decree,  (x)    The  chancellor  is  also  to  g^ve  to  the  wife,  being  the 


{a)  K.  T.  Beriwd  Stutotes,  iL  146,  aec'  40,  41,  4S,  44.               {h)  Ibid.  sec.  49. 

(z)  Alimony  is  not  strictly  a  debt  doe  T.  S.  497  ;  O'Dea  v.  ODm,  81  Hnn,  441. 

from  hnsbuid  to  wife,  bat  her  right  to  Alimony  eeues  upon  the  hosbend's  death, 

support  is  saperior  to  that  of  ordinary  Martin  v.  liartin,  38  W.  Ya.  895 ;  Field 

cieditom     Bomaioe  v.  Chaonoey,  129  K.  v.  Field,  15  Abbi  N.  C.  484;  88  How.  Pr. 

T.  588;  Wetmore  v.  Wetmore,  79  Hon,  848.    In  England  alimony  prndentit  liU 

288.     Jorisdiction   by  pnblicatioii   only  eesaes  npon  a  Tsrdict  finding  her  goilty  of 

will  not  sostain  a  personal  jodgment  for  adultery,  unless  the  ooort  in  its  discretion 

alimony  sgainst  a  non-resident      Dillon  orders  it  oontinaed.    Dunn  v.  Dunn,  18 

V.  Starin    (Neh.),   88    N.   W.  Bep.   12.  P.  D.  91.     An  insane  or  infimt  woman's 

Every  provision  in  a  divoroe  decree  fbr  guardian   cannot    sue  her   husband    for 

the  wife's  support  im  coostmed  as  alimony,  diyoroe  or  alimony.    Birdnll  v.  BiidxeU, 

and  subject  to  revision,  unless  expressly  88    Kansas,  483 ;  Pence  «.  Aughe,  101 

made  a  partition  or  division  of  the  bus-  Ind.  817.     Permanent  alimony  may  be 

band's  estate.     Blake  v.  BUke,  88  Wis.  decreed  to  a  guilty  wife.   Goodden  v.  Good* 

808.    Alimony  may  be  allowed  in  a  di.  den,  [1892]  P.  1;  Graas  v.  Cioas,  88  N. 

vorce  suit  which  fails.      Tilton  v.  TUton  H.  444.    Such  a  wife  will  not  neecasarily 

(Ky.),  29  S.  W.  Bep.  290.      A  marriage  be  denied  access  to  her  children.    Handley 

(U  /ado  carries    the  right    to    alimony  v..  Handley,  88  L.  T.  685.    And  the  wife's 

pendente  lUe  ;  it  may  therefore  be  decreed  adultery  after  a  decree  of  divorce  ^riU  not 

when  the  husband  sues  for  nullity  on  the  necessarily  affect    her  right  to  future  in* 

ground  that  the  wife  was  within  the  pro-  stalments  of  alimony.    See  Cole  «.  Golo 

hibited  degrees.     Foden  r.  Foden,  [1894]  (111.),   19  L.   B.  A.   811,  n.     Alimony, 

P.  307 ;  see  Freeman  v.  Freeman,  49  N.  being  a  mere  incident  of  divorce,  cannot, 

J.  Eq,  102 ;  Vincent  v,  Vincent,  17  N.  in  the  absence  of  statute,  be  granted  after 
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injured  party,  the  absolute  enjoyment  of  any  real  estate  belong- 
ing to  ber,  or  of  any  personal  property  derived  by  title  through 
her,  or  acquired  by  her  industry,  (e)  If,  on  the  other  hand,  the 
husband  be  the  complainant,  then  he  is  entitled  to  retain  the 
same  interest  in>  his  wife's  real  estate  which  he  would  have  had 
if  the  marriage  had  continued ;  and  he  is  also  entitled  to  her  per- 

(c)  Pending  a  suit  in  chanoeiy  by  the  wife,  or  in  the  consiBtoiy  court  hj  the 
husband,  for  a  diyoroe,  it  is  a  general  ru]e  of  ecclesiastical  law  that  the  court  may, 
under  proper  drcumstances,  and  in  its  diBcretion,  allow  the  wife,  by  an  order  on  the 
husband,  a  sum  of  money  for  carrying  on  the  suit,  as  well  as  for  immediate  alimony. 
2  Dickens,  498,  583 ;  Onghton,  806,  tit.  208-209,  sec.  7  ;  Earl  of  Portsmouth  v. 
Countess  of  Porstmouth,  8  Addams,  68 ;  Foumel,  Tndte  de  I'Adult.  866 ;  Bum,  tit. 
Harrisge,  ell,  sec.  8 ;  2  Hagg.  Cons.  199,  201 ;  Mix  v.  Mix,  1  Johns.  Ch.  108  ; 
Denton  v.  Dentop,  ib.  864.  The  New  York  Revised  SUtutes,  iL  148,  sec.  58,  have 
expressly  enforced  this  ressonable  doctrine,  by  declaring  that,  in  every  suit  for  a 
divorce  or  separation,  the  court,  in  its  discretion,  may  require  the  husband  to  pay  any 
sum  necessary  to  enable  the  wife  to  carry  on  the  suit  during  its  pendency.  But  if 
the  bill  for  divorce  be  filed  by  the  husband,  the  wife  will  not  be  allowed  slimony,  or 
an  order  for  moneys  to  enable  her  to  defend  the  suit  until  she  has,  by  answer,  dis- 
closed the  nature  of  her  defence.  Lewis  «.  Lewis,  8  Johns.  Ch^  519.  In  North  Caro- 
lina, the  courts  have  no  power  to  assbt  the  wife  in  the  above  cases,  pendenU  lite,  and 
Mr.  Justice  Gaston  questions  the  policy  of  giving  any  such  power.  Wilson  v,  Wilson, 
2  Dev.  &  Batt  877.  I  am  entirely  convinced,  however,  from  my  own  judicial  expe- 
rience, that  such  a  discretion  is  properiy  confided  to  the  courts.  In  New  Hampshire, 
alimony  is  understood  to  be  a  provision  made  to  the  wife  upon  a  divorce  a  vinculo; 
and  it  is  not  allowed  in  any  other  case.    Parsons  v.  Parsons,  9  N.  U.  809. 

an  abeolute   decree  of  divorce.      See  4  J  86  ;    Smith  v.  Smith,   42  Iowa,  111 ; 

Harvard  L.  Eev.  25  ;  Downey  r.  Downey  Somers  v.  Somers,  89  Kansas,  182  ;  Rowell 

(Ala.),  21  L.  R.  A.  677,  and  note.     The  v.  Howell,  68  N.  H.  222.   In  England  the 

wife's  slimony   is    not    separate   estate,  court  has  no  power  to  make  provision  for 

Anderson  ».  Hay,  55  J.  P.  295.     Hence,  the  maintenance  of  children  above  the  age 

in  New  York,  alimony  granted  to  a  wife  is  of  sixteen  years.     Blandford  v.  Blandford, 

not  liable  for  her  prior  debts.    Romaine  v.  [1892]  P.  148.    The  husband's  conduct, 

Chauncey,  129  N.  Y.  566  ;  Andrews  v.  ss  well  as  the  amount  of  his  estete,  may 

Whitney,  81  N.  Y.  8. 164.    In  Kentucky,  be  considered  in  decreeing  alimony.    Gus- 

it  is  held  that  a  contract  not  to  sue  for  man  v.  Ousmsn  (Ind.),  89  N.  E.  Rep.  918. 

alimony  for  a  year,  though  for  a  valuable  If  no  abuse  is  shown,  an  appeal  court 

consideration,  is  sgftinst  public  policy :  will  not  review 'the  lower  court's  discre- 

E vans  ».  Evans  ( Ky. ),  20  S.W.  Rep.  605;  tion  in  awarding  alimony.    Ibid.  Suit  lies 

also  that  a  prayer  for  alimony  amounts  to  in  one  State  for  alimony  decreed  in  another 

a  prayer  for  a  decree  of  separation.     Free-  State.    Dow  •.  Blake,  148  111.  76.    In 

man  v.  Freeman  (Ky.),  13  id.  246.     AH-  Nebraska,  if  a  husband  obtains  a  fraudu-    - 

mony  cannot  be  allowed  against  the  wife  lent  divorce  without  the    wife's  knowl- 

and  in  favor  of  the  husband,  except  by  edge,  she  may    obtain  alimony  without 

statute.    See  2  Bishop,  Mar.  and  Div.  (ed.  suing  for  a  divorce.'  Cochran  v.  Cochran. 

1891),  {  1015 ;  Mass.  Pub.  SUts.,  ch.  146,  42  Neb.  612. 
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Bonal  estate  and  chofles  in  action,  which  she  poaseaaed  at 
*  100  the  time  of  the  divoree,  equally  aa  if  *  the  marriage  had 

continned ;  and  the  wife  loses  her  title  to  dower,  and  to  a 
distribntiye  share  in  the  husband's  personal  estate,  (a) 

These  are  the  statute  provisions  in  New  York  on  the  subject  of 
a  diTorce  a  vinculo  matrimcnii;  and  it  is  requisite,  if  the  mar- 
riage was  solemnized  out  of  the  state,  distinctly  and  certainly  to 
make  it  appear  upon  the  bill,  that  both  partiea  were  inhabitants 
of  the  state  at  the  time  of  the  commission  of  the  adultery ;  or 
that  the  offence  was  committed  within  the  state,  and  the  injured 
party  an  actual  inhabitant  at  the  time  of  exhibiting  the  bill.  It 
must  also  appear,  if  the  parties  were  married  within  the  state, 
that  the  complainant  was  an  actual  resident  at  the  time  of  the 
offence  and  of  bringing  the  suit;  and  this  means  that  the  party's 
domicile  was  here,  or  that  he  had  fixed  his  residence  animo 
manendi,  {b)    Though  the  fact  of  adultery  be  made  out,  it  does 


(a)  N.  y.  Berued  Statatea,  u.  145,  146,  sec.  45,  48.  The  Bevued  Statate*  of 
MaMMhasetU  of  1886,  part  2,  tit  7,  c  76,  aee.  27, 28,  and  of  Vennoiit,  1889,  pp.  825, 
826,  give  the  court  nmilar  dtacretion  on  divoroe,  toaching  the  care  and  maintenance  of 
the  minor  children,  and  the  restomtion  to  the  wife  of  her  estate,  and  of  alimony,  if 
necftwary,  if  ehe  be  the  innocent  party.  So,  in  New  Jenej,  the  joriadiction  in  all 
cues  of  diToroe  is  in  the  Court  of  Chanceiy,  proceeding  regnlariy  by  bill,  as  in  other 
cases.  The  bill  may  be  filed  if  either  party  was  an  inhabitant  of  the  state  at  the  time 
of  the  injury  complained  of ;  or  where  the  marriage  was  in  the  state,  and  the  complain- 
ant a  resident  therein  at  the  time  of  the  injury  and  the  filing  of  the  bill ;  or  where  the 
adultery  was  committed  in  the  state,  and  either  party  a  resident  when  the  bill  was 
filed.  Elmer^s  Digest,  139,  In  the  case  of  Charmaud  v.  Charmand,  in  Chancery, 
before  the  assistant  V.  C,  in  1847  (New  York  Legal  Obeerrer,  i.  134),  it  was  adjudged 
that,  upon  the  principles  of  the  common  law,  a  divoroe  of  the  wife  a  vinculo  for  adul- 
tery  annuls  erery  provision  made  for  her  in  marriage  articles  or  a  marriage  settlement, 
in  the  nature  of  jointure  or  otherwise,  as  well  as  any  proTision  in  articles  executed 
upon  a  separation. 

(h)  Mix  V.  Mix,  1  Johns.  Ch.  204  ;  Williamson  v,  Parisien,  ib.  889  ;  N.  T.  Bevised 
Statutes,  ii.  144,  sec.  88.  It  was  declared  in  Indiana,  by  law,  in  1829-1880,  that  the 
laws  concerning  divorce  applied  only  to  citizens  who  had  resided  a  year  within  the 
state.  In  Ohio,  no  petition  for  a  divorce  is  sustained,  unless  the  husband  or  wife 
applying  has  been  a  bona  fide  resident  in  the  state  for  two  years,  and  an  actual  resi- 
dent, at  the  time,  of  the  county  where  the  application  is  made.  In  that  case  the 
application  is  to  be  sustained,  whether  the  marriage  or  the  cause  of  divorce  occurred 
within  the  stete  or  elsewhere.  Statutes  of  Ohio,  1824,  1827.  In  Michigan,  the 
petitioner  in  equity  for  a  divorce  mnat  have  been  a  resident  of  three  years.  Act  of 
April  4,  1888.  So,  in  North  Carolina,  in  application  for  a  divorce,  the  party  applying 
must  have  resided  within  the  state  for  three  years  immediately  preceding  the  filing  of 
the  petition  or  bill,  unless  it  be  in  the  case  of  a  divorce  a  menm  for  cruel  treatment. 
There  is  this  further  check,  that  the  facts  forming  the  ground  of  the  complaint  in 
every  case  must  have  existed  to  the  knowledge  of  the  party  at  least  six  months  prior 
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not  follow,  as  a  matter  of  course,  that  a  diTorce  is  to  be  awarded ; 
for  the  remedy  by  divorce  is  purely  a  civil  and  private  prosecu- 
tion, under  the  control  and  at  the  volition  of  the  party  aggrieved, 
and  he  may  bar  himself  of  the  remedy,  in  several  ways,  by  his 
own  act  (1.)  Neither  party  can  obtain  a  divorce  for  adultery, 
if  the  other  party  recriminates,  and  can  prove  a  correspondent 
infidelity.  The  delictumy  in  that  case,  must  be  of  the  same  kind, 
and  not  an  offence  of  a  different  character,  (c)  The  compensatio 
criminis  is  the  standard  canon  law  of  England  in  questions,  of 
divorce,  and  it  is  founded  on  the  principle  that  a  man  cannot 
be  permitted  to  complain  of  the  breach  of  a  contract  which  he 
had  first  violated ;  and  the  same  principle,  it  is  to  be  presumed, 
prevails  in  the  United  States,  (cf)  (2.)  So,  if  the  injured 
■•party,  subsequently  to  the  adultery,  cohabits  with  the  •101 
other,  or  is  otherwise  reconciled  to  the  other,  after  just 
grounds  of  belief  in  the  fact,  it  is,  in  judgment  of  law,  a  remis- 
sion of  the  offence,  and  a  bar  to  the  divorce.  This  is  a  general 
principle  everywhere  pervading  this  branch  of  jurisprudence,  (a)  ^ 

to  the  suit.  1  N.  C.  Revised  Statuteti,  1837,  p.  240.  In  Missouri,  the  petitioner  for  a 
divorce  must  have  had  a  permanent  residence  of  one  year,  and  the  cause  for  it  must 
have  happened  within  the  state.  R.  S.  of  Missouri,  1885,  p.  225.  In  Maiue,  it  is  held 
not  to  be  neoessaiy  as  a  foundation  of  jurisdiction  in  a  suit  for  a  divorce,  unless  made 
so  by  positive  statute,  that  the  fact  of  adultery  should  have  been  committed  within  the 
state  in  whose  tribonals  a  decree  of  divorce  is  sought  for  that  cause.  Harding  v.  Alden, 
9  Greenl.  R.  140.  The  Vennont  statute  has  wisely  guarded  against  imposition  and 
abuse  of  jurisdiction  on  this  subject,  by  declaring  that  no  divorce  shall  be  decreed  for 
any  cause,  if  the  parties  had  never  lived  in  the  state  as  husband  and  wife  ;  nor  unless 
the  libellant  had  resided  in  the  state  for  one  year  next  preceding  the  suit ;  nor  if  the 
cause  aocmed  out  of  the  state,  unless  the  parties  had,  before  it  occurred,  lived  as  hus- 
band and  wife  in  the  state,  nor  unless  one  of  them  was  then  living  in  the  state.  Be- 
vised  Statutes  of  Vermont,  1889,  p.  324.  Bo,  in  New  Hampshire,  a  divorce  was 
refused  where  the  parties  at  the  time  of  the  divorce  resided  out  of  the  state.  Clark  v. 
Clark,  8  N.  H.  21. 

(e)  Johnson  «.  Johnson*  4  Paige,  460.  In  Eldred  v.  Eldred,  2  Curteis,  876,  and 
Dillon  p.  Dillon,  8  id.  86,  it  was  held  that  the  wife  could  not  set  up  a  charge  of  cruelty 
in  bar  of  her  husband's  remedy  of  divorce  for  adnlteiy,  nor  will  malicious  desertion 
be  a  bar,  said  Dr.  Lushington,  uH  mpra. 

{d)  Oughton's  Ordo  Judiciomm,  L  tit.  214;  Forster  v.  Forster,  1  Hagg.  Cons. 
144  ;  Proctor  v.  Proctor,  2  id.  292;  Chambers  v.  Chambers,  1  id.  489 ;  Astley  v, 
Astley,  1  Hagg.  Eccl.  714  ;  Beeby  v.  Beeby,  ib.  789  ;  Wood  v.  Wood,  2  Paige,  108 ; 
Whittington  v.  Whittington,  2  Dev.  &  Batt  64. 

(a)  Ooghton*s  Ordo,  itbi  nipra.  Bum's  Eccl.  Law,  tit.  Marriage,  sec.  1 1 ;  1  Ersk. 
Inst  118,  114;  Anon.,  6  Mass.  147  ;  Williamson  v.  Williamson,  1  Johns.  Ch.  492. 

^  Bars  to  a  IXvaree.  —  Where  desertion  divorce  equally  with  adulteiy,  it  is  a  good 
for  a  certain  length  of  time  is  a  cause  for    defence  to  a  libel  for  divorce  on  the  latter 
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(3.)  By  active  procurement  or  passive  and  conscious  toleration  of 
his  wife's  guilty  conduct,  (b)     It  is  also  well  established,  that 

Condonatioii  is  a  conditional  foxgiveneis,  and  fonnded  on  a  fUl  knowledge  of  all 
antecedent  guilt.  Bramwell  v.  Bramwell,  3  Hagg.  £ccl.  689 ;  ibid.  861 ;  Delliber  v. 
Delliber,  9  Conn.  283.  See  alao  Code  Napoleon,  art  272  ;  CivU  Code  of  Lonifdana, 
art  149 ;  Van  Leeuwen's  Comm.  on  the  Roman-Dntch  Law,  p.  84,  to  the  same  point 
of  condonation.  Condonation,  or  the  foigivenesa  of  the  offence,  is  of  two  kinds : 
1.  By  an  express  foigiveueas  or  reconciliation  ;  2.  A  tacit  remission  of  the  offence  by. 
a  return  to  connubial  intereoorse.  Snow  v.  Snow,  Consist  Court,  London,  1842, 
[6  Jur.  285.]  Condonation  is  not  presumed  as  a  bar  so  readily  against  the  wife  as 
against  the  husband,  for  she  has  not  the  same  control.  Condonation  is  accompanied 
with  an  implied  condition  that  the  injury  shall  not  be  repeated  ;  and  a  breach  of  the 
condition,  even  though  committed  out  of  the  jurisdiction  of  the  court,  reTives  the  right 
to  remedy  for  the  former  injury.  Dnrant  v.  Duiant,  1  Hagg.  Eccl.  783, 762,  761,  786, 
798 ;  Johnson  r.  Johnson,  4  Paige,  460  ;  Burr  v.  Burr,  10  Paige,  20.  Condonation  is 
accompanied  with  this  further  condition  in  the  English  law,  that  the  wife  shall  be 
treated  with  conjugal  kindness.  Durant  v.  Durant,  supra;  Bramwell  r.  Bramwell, 
8  Hagg.  EccL  636 ;  Johnson  v.  Johnson,  14  Wend.  687.  A  guilty  connivance  on  the 
part  of  the  wife  to  her  husband's  adultery  is  not  to  be  established  without  grave  and 
conclusive  proof.     8  Hagg.  Ecd.  861. 

{b)  To  constitute  a  bar,  by  the  ecclesiastical  law,  to  the  husband's  complaint  of 
the  adulteiy  of  the  wife,  arising  from  his  presumed  consent,  there  must  be  coirupt 
connivance  on  his  part  He  must  intentionally  invite  or  encourage  licentious  conduct 
in  the  wife,  or  be  knowingly  accessory  or  privy  to  the  adultery.  Rogers  r.  Rogers, 
8  Hagg.  Eccl.  67 ;  Rix  v.  Rix,  ib.  74  ;  Timmings  v.  Timmings,  lb.  76 ;  Lovering  v, 
Ix>vering,  ib.  85 ;  Moorsom  v,  Moorsom,  ik  87  ;  Crewe  o.  Crewe,  ib.  129,  181,  188  ; 
Hoar  V.  Hoar,  ib.  187  ;  Gilpin  v.  Gilpin,  iU  160. 

ground.    Hall  v.  Hall,  4  Allen,  89.    See  not  followed   by  ooigngal   cohabitation. 

Dupont  9.  Dupont,  10  Iowa,  112 ;  Nagel  Keats  v.  Keats,  1  Sw.  &  Tr.  884,    867; 

V.  Nagel,  12  Mo.  68.    In  England,  adul-  Cooke  v.  Cooke,  82  L.  J.  N.  s.  (Matr.  Cas.) 

tery  of  the  wife  is  a  bar  to  her  suit  for  dis-  81.    The  offence  condoned  («.  g,  cruelty) 

solution  on  the  ground  of  cruelty.     Drum-  is  revived  by  a  subsequent  offence  which 

mond  «.  Drummond,  2  Sw.  k  Tr.   26*9.  might  have   been   itself  the  ground  of 

Contra,  Terhune  v.  Terhune,  40  How.  Pr.  divorce  a  mensa  H  thcro  (e.  g.  adulteiy). 

268.  Palmer  v.  Palmer,  2  Sw.  &Tr.  61.    See 

It  may  not  be  out  of  place  to  mention  Fnmeas  v,  Funess,  ib.  68 ;  Bobbins  r. 

here  that  there  have  been  opposing  deci-  Bobbins,  100  Mass.  160 ;  Turner  v.  Turner, 

sions  on  the  question  whether  in  a  suit  by  44  Ala.  487,  449.    [Bars  to  a  Divorce.  — 

a  wife  for  restitution  of  conjugal  rights,  In  a  suit  for  divorce  by  a  husband  for  de- 

in  bar  of  which  is  pleaded  her  adultery,  sertion,  the  wife  may  show  in  bar  cruelty 

the  adultery  of  the  husband  is  a  good  rep-  forcing  her  to  leave  him,  though  it  did  not 

lication.     It  is,  according  to  Seaver  v.  amount  to  that  extreme   cruelty  which 

Seaver,  2  Sw.  &  Tr.  666.*  CoTUra,  Hope  would  sustain  a  libel  for  divorce  by  the 

V.  Hope,  1  Sw.  &  Tr.  94,  in  which  the  wife.     Lyster  v.  Lyster,  111   Mass.  827. 

former  case  was  not  cited.    See  Clapp  v.  It  seems  the  rule  would  be  different  in  a 

Clapp,  97  Mass.  681,  882.  suit  to  restore  conjugal  rights.    Ibid.    It 

There  can  be  no  condonation  which  is  would  seem  that  any  of  the   statutory 
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though  mere  time  is  no  bar  in  the  case  of  a  woman,  {e)  yet  that 
lapse  of  time,  or  a  long  tacit  acquiescence  of  the  husband  in  his 

{e)  Popkin  v.  Popkin,  1  Hagg.  Eccl.  766,  note. 

grounds  of  diTorce  may  be  pleaded  in  bar  sufficient  evidence  of  condonation,  see 
to  a  suit  brought  on  the  same  or  any  other  Bums  v.  Bums,  60  Ind.  259 ;  Rogers  v. 
of  those  grounds.  Handy  v.  Handy,  124  Rogers,  122  Mass.  428 ;  Phillips  v.  Phil- 
Mass.  894 ;  CiAnmings  9.  Cummings,  in-  lips,  1  111.  App.  245.  The  subsequent 
fira.  A  se|)aration  agreement  was  held  a  conduct  which  will  constitute  a  breach  of 
good  bar  to  a  suit  for  divorce  in  Squires  the  condition  to  which  condonation  Ib  sub- 
V.  Squires,  58  Vt.  208.  An  offence  which  ject  need  not  be  such  as  will  afford  ground 
has  been  condoned  will  not  be  a  bar.  for  a  divorce,  even  a  menta  et  thoro. 
Cummings  o,  Cummings,  185  Mass.  886.  Bidgway  v,  Ridgway,  29  W.  R.  612 ; 
And  see  Rose  v.  Rose,  8  P.  D.  98.  Nor  Warner  v.  Warner,  81  N.  J.  £q.  225  ; 
will  one  which  has  been  connived  at  by  Famham  v.  Famham,  78  III.  497.  As  to 
plaintiff.  Bleck  v.  Bleck,  27  Hun,  296.  the  Scotch  law,  see  Collins  v.  Collins,  9 
OondofuUion,  {x)  —  As  to  what  wiU  be  App.  Cas.  205.  —  B.] 


(a;)  OondontUion.  —  A  mere  suspicion  of 
inchastity,  not  followed  by  a  separation 
until  the  fact  ia  provable,  is  not  a  condo- 
nation. Welch  V.  Welch,  50  Mo.  App. 
895 ;  Shackleton  v.  Shackleton,  48  N.  J. 
£q.  364 ;  Maglathlin  v.  Magkthlin,  188 
Mass.  299  ;  see  Hall  v.  Hall,  60  L.  J.  Prob. 
78.  So  of  a  mere  promise  to  return.  Wolff 
o.  Wolff,  102  CaL  488.  Condonation  is  a 
question  of  fact ;  it  means  an  absolute  for^ 
giveneas  of  a  conjugal  offence  with  knowl- 
edge  of  all  that  is  foigiven,  and  does  not 
apply  to  offences  not  known.  Bernstein  v. 
Bernstein,  [1898]  P.  292.  Continued  resi- 
dence together  for  three  months  after  an 
act  of  violence  shows  condonation,  if  un- 
explained. Youngs  9.  Youngs,  180  111. 
280;  Farmer  v.  Farmer,  $6  Ala.  822. 
The  jurisdiction  of  the  court  is  not  neces- 
sarily affected  by  a  reconciliation  after 
bill  filed.  Tackaberry  v.  Tackaberry,  101 
Mich.  102.  A  party  who  wishes  to  vacate 
a  divorce  for  fraud  must  act  promptly. 
Earle  «.  Earle,  91  Ind.  27.  In  some  juris- 
dictions a  court  of  equity  may  vacate  a 
divorce  fraudulently  procured :  McMurray 
V.  McMurray,  67  Texas,  665  ;  or  grant 
alimony  independently  of  a  divorce  suit. 
Hinds  9.  Hinds,  80  Ala.  225*    Condona- 


tion of  adultery  by  the  petitioner,  which 
has  been  followed  by  other  acts  of  adultery 
on  the  respondent's  part,  forms  no  ground 
for  rescinding  a  decree  nisi.  Rogers  o. 
Rogers,  [1894]  P.  161.  Prior  croelty  may 
be  revived  by  acts  subsequent  to  the  con- 
donation which  do  not  amount  to  legal 
cruelty.  Mytton  v,  Myttou,  11  P.  D. 
141 ;  see  Denison  v.  Deniaon,  4  Wash.  St. 
705;  Laaaiter  v.  Lassiter,  92  N.  C.  129. 
The  doctrine  of  the  revival  of  conjugal 
offences  is  recent  law.  Collins  v,  Collins, 
9  A.  C.  205.  A  single  act  of  sexual  in- 
tercourse after  libel  filed  for  adulteiy  is 
not  "restoration  to  all  marital  rights" 
within  the  California  Civil  Code,  {116. 
Bohnert  v.  Bohnert,  95  Cal.  444  ;  see 
Clark  9.  Clark,  29  III.  App.  257  ;  Cox  v. 
Cox,  5  N.  Y.  S.  867.  A  return  to  nurse  a 
sick  husband,  though  long  continued,  is 
not  necessarily  a  condonation.  Guthrie 
f.  Guthrie,  26  Mo.  App.  566.  Condona- 
tion by  the  husband  of  the  wife's  adultery, 
and  his  thereafter  continuing  to  live  with 
her,  do  not  affect  the  husband's  right  of 
action  for  damages  against  her  seducer. 
Pomero  v.  Pomero,  10  P.  D.  174  ;  Sikes  v, 
Tippins,  85  Ga.  281. 
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wife's  infidelity,  even  without  cohabitation,  but  without  any 
disability  on  his  part  to  prosecute,  will  be  deemed  equivalent  to  a 
candimatio  injuricBj  and  bar  a  prosecution  for  a  divorce,  unless 
the  delay  be  satisfactorily  accounted  for.  The  husband  is  not  to 
be  permitted,  at  any  distance  of  time,  to  agitate  such  inquiries, 
and  especially  where  his  tacit  acquiescence  continued  after  his 
wife  had  formed  another  matrimonial  connection,  and  he  slum- 
bered, in  uncomplaining  silence,  until  she  became  the  mother  of 
a  new  race  of  children,  (d)  The  statute  law  of  New  York  has 
declared  that  the  court  may  refuse  to  decree  a  divorce,  though 
the  fact  of  adultery  be  established.  (1. )  If  the  offence  was  com- 
mitted by  the  procurement  or  with  the  connivance  of  the  com- 
plainant (y)  (2.)  If  it  has  been  forgiven,  and  the  forgiveness 
proved  by  express  proof,  or  by  the  voluntary  cohabitation  of  the 

parties  with  the  knowledge  of  the  fact  (3.)  Where  the 
*102  suit  has  not  been  brought  within  five  *  years  after  the 

knowledge  of  the  adultery.  (4. )  Or  where  the  complainant 
has  been  guilty  of  the  same  offence,  (a)  All  these  exceptions, 
except  the  positive  limitation  as  to  time,  were,  as  we  have  al- 

{df  WiUiamson  v,  Willianifloii,  ubi  aupra;  Best  v.  Best,  2  FhiU.  161 ;  Mortiiiier  «• 
Mortimer,  2  Hagg.  Cons.  818  ;  WhittiDgtou  «.  WUttiiigton,  2  Ikif.  k  Batt  64 
(a)  K.  Y.  Beviaed  Sutates,  ii.  145,  aec.  42. 


iy)  "If  the  initiation  of  a  miit  be  pro- 
cared,  and  its  oondnct,  especiaUy  if  ab- 
stention from  defence  be  a  term,  provided 
for  by  agreement,  that  constitutes  collu- 
sion, although  no  one  can'  pnt  his  finger 
on  any  fact  falsely  dealt  with  or  with- 
held." Churchward  o.  Churchward,  [1896] 
P.  7  ;  see  also  Butler  «.  Butler,  16  P.  D. 
18,  66 ;  68  L.  T.  256 ;  Belz  v.  Bek,  88 
IlL  App.  105.  A  husband  who  does  not 
giye  his  wife  encouragement  to  commit 
adultery,  or  place  opportunities  therefor 
in  her  way,  but  merely  watches  her  with- 
out giving  warnings  is  not  guilty  of  con- 
nivance, though  hoping  to  obtain  evidence 
for  a  divorce.  Wilson  9.  Wilson,  154 
Mass.  194;  Pettee  v.  Pettee,  77  Hun, 
695 ;  see  Hawkins  v.  Hawkins,  10  P.  D. 
^77  :  Heyes  v.  Heyes,  18  P.  D.  11 ;  86 
W.  B.  587 ;  Woodward  v.  Woodward,  41 
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K.  J.  Eq.  324;  Uhlmann  v.  Uhlmaan,  17 
Abb.  N.  C.  286  ;  Bonigeois  v,  Chauvin,  89 
La.  Ann.  216  ;  BaUey  v.  BaUey  (N.  VL.\  29 
Atl.  Rep.  847.  But  the  mere  obtuning  of 
evidence  of  a  suspected  foet  is  quite  distinct 
from  the  duty  of  a  husband  who  believes  his 
wife  to  be  chaste.  See  Bobbins  v.  Bobbins, 
140  Mass.  528,  581.  It  requires  a  strong 
case  of  cruelty  to  bar  the  husband's  ri^t 
to  a  divorce  for  the  wife's  adultery.  For- 
syth V.  Forsyth,  68  L.  T.  268  ;  see  Collins 
V.  Collins,  9  P.  D.  281.  If  both  husband 
and  wife  have  committed  adultery,  a  de- 
cree will  not  be  made  against  him  even  for 
aggravated-  cruelty.  Otway  v.  Otway,  18 
P.  D.  141. 

A  divorce  obtained  abroad  by  coUnsion 
in  order  to  evade  the  law  of  the  parties' 
domicile  is  void  there.  Bonaparte  r.  Bo- 
naparte, [1892]  P.  402. 
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ready  seen,  settled  and  acknowledged  principles  of  general  juris- 
prudence applicable  to  the  subject 

(8.)  History  of  the  Law  of  Divorce.  —  The  policy  of  New  York 
has  been  against  divorces  from  the  marriage  contract,  except  for 
adultery.  We  meet  with  a  great  variety  of  practice  and  opinion 
on  this  subject,  in  this  country  and  in  Europe,  and  among  ancient 
and  modem  nations ;  but  the  stronger  authority  and  the  better 
policy  are  in  favor  of  the  stability  of  the  marriage  union.  The 
ancient  Athenians  allowed  divorces  with  great  latitude;  but  they 
were  placed  under  one  important  check,  for  the  party  suing  for  a 
divorce  was  obliged  to  appeal  to  the  magistrate,  state  the  grounds 
of  complaint,  and  submit  to  his  judgment.  It  was  a  regular 
action,  analogous  in  substance  to  a  bill  in  chancery ;  and  if  the 
wife  was  the  prosecutor,  she  was  obliged  to  appear  in  person,  and 
not  by  a  proctor,  (ft)  The  Greeks  were,  comparatively,  exemplary 
in  their  domestic  relations ;  but  the  graver  Romans  permitted  the 
liberty  of  divorce  to  a  most  injurious  and  shameful  degree,  {e) 
The  maxim  of  the  civil  law  was,  that  m<Ur%monia  dehent  e%%e 
libera.  Either  party  might  renounce  the  marriage  union  at 
pleasure.  It  was  termed  divortium  sine  catua^  or  9ine  uUa 
querela  ;  and  the  principle  is  solemnly  laid  down  in  the  Pandects, 
that  hona  gratia  matrimonium  dissolvitur.  (d)  We  find  the  Roman 
lawyers  discussing  questions  of  property  depending  upon  these 
voluntary  divorces,  or  in  which  Titia  divortium  a  Seio  fecit ; 
Mcevia  Titio  repudium  misit.  (e)  This  facility  of  separation  tended 
to  destroy  all  mutual  confidence,  and  to  inflame  every  trifling 
dispute.  The  abuse  of  divorce  prevailed  *  in  the  most  *  108 
polished  ages  of  the  Roman  republic,  and  it  was  unknown 
in  its  early  history.  Though  the  twelve  tables  gave  to  the  hus- 
band the  freedom  of  divorce,  yet  the  republic  had  existed  500 
years  when  the  first  instance  of  a  divorce  occurred,  (a)    The 

(6)  Plntaioh's  Life  of  Alcibiades;  Potter's  Greek  Antiq.  296,  297;  Taylor's  Ele- 
ments of  the  Civil  Law,  852,  858. 

(c)  It  is  imderstood  that  Solon  at  Athens,  as  well  as  Augustas  at  Rome,  made 
adultery  a  puUic  crime,  and  triable  by  a  public  prosecutiou.  - 

{d)  Dig.  24.  1.  57,  52,  and  64. 

(e)  Dig.  24.  8.  84,  and  88.  See  also  Heinec.  Antiq.  Rom.  App.  lib.  1,  Kos.  44  to 
49,  where  the  learning  on  the  subject  is  abundant 

(a)  The  institutions  of  Romulus,  tending  to  render  the  marriage  union  indissoluble, 
were  very  much  praised  by  Dionysius  of  Halicamassus,  Antiq.  Bom.  lib.  2.  Accord- 
ing to  Plutarch,  Bomulus  instituted  that  if  a  husband  abandoned  his  wife  without 
vol!  n.  — 10  [145] 
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Emperor  Augustus  endeayored  by  law  to  put  some  restraint  upon 
the  facility  of  divorce ;  (b)  but  the  check  was  oyerpowered  by  the 
influence  and  corruption  of  manners.  Yoluntary  diyorces  were 
abolished  by  one  of  the  novels  of  Justinian,  and  they  were  after- 
wards revived  by  another  novel  of  the  Emperor  Justin,  (e)  In 
the  novel  restoring  the  unlimited  freedom  of  divorce,  the  reasons 
for  it  are  assigned ;  and  while  it  was  admitted  that  nothing  ought 
to  be  held  so  sacred  in  civil  society  as  marriage,  it  was  declared 
that  the  hatred,  misery,  and  crimes  which  often  flowed  from 
indissoluble  connections,  required,  as  a  necessary  remedy,  the 
restoration  of  the  old  law,  by  which  marriage  was  dissolved  by 
mutual  will  and  consent  (d)  This  practice  of  divorce  is  under- 
stood to  have  continued  in  the  Byzantine  or  Eastern  empire  to 
the  9th  or  10th  century,  and  until  it  was  finally  subdued  by  the 
influence  of  Christianity. 

In  modem  Europe,  divorces  are  not  allowed  in  the  Roman 
*  104  Catholic  countries,  because  marriage  is  considered  a  *  sacra- 
ment, and  held  indissoluble  during  the  life  of  the  parties. 
This  was  formerly  the  case  in  France ;  (a)  and  it  was  the  gen- 
eral doctrine  in  the  Latin,  though  not  so  either  in  the  Greek 
or  Protestant  churches,  (i)     But  the  French  revolution,  like  a 

dae  CMiae,  he  forfeited  one  half  of  his  goods  to  the  wife,  and  the  other  half  to  the 
goddess  Ceres.  How  beautifully  Horace  recommended  the  value  and  continuance  of 
the  marriage  union«  must  be  familiar  to  every  classical  scholar :  — 

Felices  ter  et  amplins, 

Qaos  irrapta  tenet  copula;  nee  malis 

Divalsns  qaerimoniis, 

Saprema  dtiua  solvet  amor  die.    Lib.  1,  Gar.  18. 

On  the  other  hand,  the  Boman  phUoeophers,  poets,  and  satirists  held  up  to  public 
scorn  and  indignation  the  wanton  and  extreme  abuse  of  the  liberty  of  divorce.  Seneca, 
de  Benef.  iiL  16  ;  Martial,  vL  7  ;  ibid.  lib.  9;  Epig.  16;  Juvenal,  Sat  6.  v.  289. 

(b)  Suet,  ad  Aug.  84. 

\e)  Diet,  du  Dig.  tit.  Divorce,  nos.  617,  618  ;  Nov.  117,  c  8,  9. 

{d)  Nov.  140.    . 

(a)  2  Domat,  661 ;  Traits  de  T Adult,  par  Foumel,  S66,  870;  Traite  du  Gontrat 
de  Manage,  par  Pothier,  sec.  462,  466,  467. 

(b)  The  C^on  of  the  Council  of  Trent,  de  Mcramenlo  matrimonii,  in  1568,  recognized 
the  indissolubility  4>f  the  marriage  tie.  The  faoiUty  of  divorces  in  Protestant  Germany 
is  deemed  by  a  late  well-informed  traveller  (Ruasel's  Tour  in  Germany)  to  be  no  lessT 
iigurious  than  the  absolute  indissolubility  of  that  relation  in  Gatholic  countries.  In 
1817,  8,000  marriages  were  dissolved  in  Prussia  1  The  Prussian  code  of  1794,  pre* 
pared  and  published  under  Frederick  Wm.  III.,  gave  great  and  dangerous  &cility  to 
divorce,  by  allowing  it  for  many  causes  fatal  to  the  stability  and  sanctity  of  the  con* 
tract    In  Austria,  divoroes  between  Protestants  may  be  had,  not  only  fbr  sevecal 

[146]  - 


LECT.   XXVU.]  OP  THE  RIGHTS  OP  PERSONS.  *  106 

mighty  inundation,  swept  away  at  once  the  laws  and  usages  of 
ages;  and,  at  one  period,  the  French  government  seemed  to  haye 
declared  war  against  the  marriage  contract,  and  six  thousand 
divorces  are  said  to  have  taken  place  in  the  city  of  Paris  in  the 
space  of  two  years  and  three  months,  (c)  The  Code  Napoleon  re- 
gards marriage  only  as  a  civil  contract,  and  allows  divorces  not 
only  for  several  reasonable  causes,  such  as  adultery  and  grievous 
injuries,  to  be  submitted  to  a  judicial  tribunal,  but  also  without 
cause,  and  founded  merely  upon  mutual  consent,  according  to 
the  usage  of  the  ancient  Romans.  This  consent  is  subjected  to 
several  restraints,  which  do  in  fact  create  very  great  and  serious 
checks  upon  the  abuse  of  the  privilege,  {d)  By  the  Dutch  law, 
there  are  but  two  just  causes  of  divorce  a  vinculo^  viz.,  adultery 
and  malicious  desertion ;  (e)  and,  by  the  English  law,  a  marriage, 
valid  in  its  commencement,  cannot  be  dissolved  for  any  cause, 
without  an  act  of  Parliament  (/)^  This  was  not  the  case  in 
England  anciently;  (g)  and  until  the  44th  Eliz.,  divorces  a 
vinculo  were  allowed  for  adultery.  But  in  FoliamVi  *  <?aw,  *  106 
44  Eliz.,  it  was  held,  in  the  Star  Chamber,  that  adultery 
was  only  a  cause  of  divorce  a  mensa  et  thoro^  (a)  and  the  Arch- 
bishop of  Canterbury  said  in  that  case,  it  had  been  so  settled 
before  him,  on  appeal,  by  many  divines  and  civilians. 

(4. )  Diversity  of  the  Law  in  the  United  States.  —  In  some  of  the 
United  States,  (b)  divorces  are  restrained,  even  by  constitutional 

anbstantial  caiues,  bat  at  the  request  of  both  parties,  on  the  ground  of  unconquerable 
aversUnu    Tumbuirs  Austria,  ii.  609. 

(<;)  Quarterly  Re?iew,  No.  56,  p.  609. 

{d)  Code  Napoleon,  noe.  288, 276-297.  Tonllier,  in  his  commentaries  on  the  code, 
cannot  withhold  his  astonishment  at  the  perversion  of  moral  sentiment  which  pre- 
vailed, even  among  the  enlightened  and  exalted  jurisconsults  of  ancient  Borne,  on  the 
subject  of  the  right  of  divorce.  Droit  Civil  Fran9aiB,  torn.  vi.  nos.  294-298.  Since  the 
restoration  of  the  Bourbon  dynasty,  the  law  of  divorce  in  France  has  been  changed, 
and  in  1816  it  was  confined  to  a  judicial  sentence  of  separation  from  bed  and  board. 

.  (e)  Voet  de  Divortiis  et  Bepudiis,  sec.  5,  lib.  24,  tit.  2.  So,  by  the  Scots'  law, 
there  are  two  admissible  causes  of  divorce,  adultery  and  wilful  desertion  by  either 
party.    Bell's  Principles  of  the  Law  of  Scotknd,  419,  420. 

(/)  1  Bl.  Coram.  441.  I  observe  that  in  the  session  of  Parliament,  in  1844,  four 
different  private  acts  of  Parliament  were  passed  in  favor  of  divorces  a  vinculo  in  indi- 
vidual cases,  and  allowing  the  husband  to  marry  again. 

(g)  Bracton,  foL  92.  (a)  Moore,  688,  pi.  942  ;  8  Salk.  138. 

(h)  Georgia,  Mississippi,  and  Alabama.      In  Georgia,  two  concurring  verdicts  of 

^  But  see  now  St.  20  &  21  Vict  c.  86,  constituting  a  divorce  court  and  establishing 
the  causes  of  divorce. 
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provisionB,  which  require  to  every  valid  divorce  the  assent  of 
two  thirds  of  each  branch  of  the  legislature,  founded  on  a  previous 
judicial  investigation  and  decision.  The  polic}'  of  other  states  is 
exceedingly  various  on  this  subject  In  several  of  them  (c)  no  di- 
vorce is  granted^  but  by  a  special  act  of  the  legislature,  according 
to  the  English  practice ;  and  m  others  (d)  the  legislature  itself  is 
restrained  from  granting  them,  but  it  may  confer  the  power  on 
the  courts  of  justice.  So  strict  and  scrupulous  has  been  the 
policy  of  South  Carolina,  that  there  is  no  instance  in  that  state, 
since  the  Revolution,  of  a  divorce  of  any  kind,  either  by  the 
sentence  of  a  court  of  justice,  or  by  act  of  the  legislature,  (e) 
In  all  the  other  states,  divorces  a  vinculo  may  be  granted  by  the 
courts  of  justice  for  adultery.  (/)  In  New  York,  the  jurisdiction 
of  the  court  as  to  absolute  divorces,  for  causes  subsequent  to  the 
marriage,  is  confined  to  the  single  case  of  adultery ;  but  in  most 
of  the  other  states,  (^)  in  addition  to  adultery,  intolerable  ill 

special  janes  are  ooncloriTe  on  the  subject  of  diroioe,  whether  abeolate  or  only  limited. 
There  had  been,  from  1800  to  1887,  291  legislatire  divorcea.    Prince's  Dig.  2d  ed.  p.  187. 

(e)  Vii^nia  and  Soath  Carolina.  In  Virginia  and  Kentucky,  the  legislatnres  have 
always  referred  the  jadicud  investigation  of  the  facts  constituting  a  ground  for  diroroe 
a  vincuio  in  any  given  case,  to  the  courts  of  justice.  8  B.  Mon.  91.  In  some  of  the 
states,  divorces  by  special  acts  of  the  legislature  are  very  common.  In  1888,  divorces 
a  vinculo  were  granted  by  the  legislature  of  Illinois,  without  any  cause  assigned,  and 
in  1837  by  that  of  Missouri  ;  but  in  the  latter  state  the  equity  side  of  the  circuit  courts 
has  regular  jurisdiction,  conferred  by  statute  over  cases  of  divorce.  R.  S.  of  Missouri, 
1835,  p.  226.  In  the  states  genemlly  the  legislatures  may,  in  their  discretion,  grant 
divorces  in  extraordinary  cases,  and  they  occasionally  exercise  the  power.  In  1846, 
the  governor  of  Pennsylvania^  in  his  message,  strongly  condemned  the  practice  of  grant- 
ing legislative  divorces. 

The  Congress  of  the  United  States,  by  an  act  of  the  15th  of  May,  1828,  c  46, 
annulled  several  acts  passed  by  the  governor  and  legislative  council  of  the  Territory  of 
Florida,  granting  divorces.  This  is  an  instance  of  a  strong  national  condemnation  of 
the  practice  of  granting  legislative  divorces. 

(d)  Tennessee,  North  Carolina,  Arkansas,  Michigan,  New  Jersey,  Florida,  and  New 
York,  pi'he  Massachusetts  legislature  has  no  such  power.  Sparhawk  v.  Sparhawk,  116 
Mass.  815.    But  it  may  change  the  remedy.    Wales  v.  Wales,  119  ib.  89.] 

(e)  [Desauss.]  South  Carolina  Equity  Reports,  i.  Int  54 ;  ii.  646. 

(/)  In  Louisiana,  by  statute  in  1827,  a  divorce  a  vinculo  for  adultery  may  be 
obtained  by  judicial  decree.  Adams  v.  Hurst,  9  La.  243.  The  Civil  Code  ^f  Louisi- 
ana, art.  188,  says  that  the  marriage  may  be  dissolved  by  a  divorce  legally  obtaified, 
but  it  does  not  define  the  causes  that  will  authorize  it.  If  the  action  for  a  divorce  be 
founded  on  the  abandonment  of  the  wife  by  the  husband,  proof  of  the  abandonment  for 
five  years  is  requisite,  and  also  a  decree  of  separation  from  bed  and  board  rendered  two 
years  previously.    Herman  v.  M'Leland,  16  La.  (Curry)  26. 

{g)  Maine,  New  Hampshire,  Massachusetts,  Connecticut,  Vermont,  New  Jersey, 
Pennsylvania,  Delaware,  Ohio,  Indiana,  Michigan,  Kentucky,  IHinois,  Mississippi, 
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usage,  or  wilful  desertion,  or  unheard-of  absence,  or  habitual 

drunkenness,  or  some  of  them,  will  authorize  a  decree  for  a 

—  • 

MisaoQii,  North  Carolina,  G«oigia,  Alabama,  &c.  In  1809,  wilful  desertion  without 
cause,  for  five  years,  was  made  the  ground  for  a  decree  of  divoixse  in  the  state  of  Maine  ; 
but  the  divorce  waa  not  to  bar  the  issue  from  inheriting ;  and  if  the  wife  was  the  libel- 
lani,  she  was  to  be  entitled  to  her  dower.  In  Massachusetts,  by  act  of  18S8,  and  in 
New  Jersey,  by  act  of  1820,  the  like  wilful  desertion  for  five  years,  without  consent, 
was  made  a  ground  of  divorce.  In  Kentucky,  an  abandonment  by  the  wife  for  one 
year  is  good  cause  of  divorce  to  the  husband.  Act  March  2, 1848.  In  North  Carolina, 
by  statute,  in  1814,  the  superior  courts  were  authorized  to  grant  divorces  in  two  cases 
only.  ( 1.)  For  impotency  at  the  time  of  the  marriage,  and  continuing.  (2. )  For  adul- 
teiy.  But  the  act  of  1827  gave  the  courts  an  unlimited  discretion  to  grant  divorces 
either  a  vinculo  oTamenn  et  thoro,  whenever  the  court  should  be  satisfied  that  justice 
required  it.  North  Carolina  Revised  Statutes,  1887,  i.  289.  This  vast  power  and  dis- 
cretion were  found  by  the  Supreme  Court  to  be  exceedingly  embarrassing  and  painful 
in  the  ezerdae,  and  of  which  we  have  a  striking  instance  in  the  case  of  Scroggins  v. 
Scroggins,  8  Dev.  [N.  C]  540.  Adultery  and  fornication  between  parties  living 
together  in  that  condition  are  indictable  offences  in  North  Carolina  and  Alabama.  1 
Revised  Statutes  of  North  Carolina,  1887,  p.  202  ;  Laws  of  Alabama,  224 ;  Giiffith*s 
Law  Register,  h.  t. ;  1  N.  H.  198  ;  Reeve's  Domestic  Relations,  206 ;  Breckenridge's 
Law  Miscellanies,  421 ;  Laws  of  Vermont,  ed.  1825,  p.  363  ;  Revised  Laws  of  Illinois, 
1838  ;  Reavis  v.  Reavis,  1  Scamm.  (111.)  242  ;  Walker's  Mich.  Ch.  58.  By  an  act  of 
4th  of  December,  1888,  in  Illinois,  the  courts  of  chancery  were  authorised,  in  addition 
to  the  already  assigned  caused  for  a  divorce,  upon  pleadings  and  proofs,  to  decree 
divorces  a  9ineulo,  **  if  they  should  be  satisfied  of  the  expediency  of  making  such  a 
decree." 

In  Indiana  and  Missouri,  divorces  a  vinculo  are  granted  for  impotency,  former  subsist- 
ing marriage,  adultery,  abandonment  by  either  party  for  two  years,  condomnation  for 
a  felony,  barbarous  and  inhuman  treatment  by  the  husband,  or  his  habitual  drunkenness 
for  two  years,  and  also  "  in  any  other  case  where  the  court,  in  their  discretion,  shall 
consider  it  reasonable  and  proper  that  a  divorce  should  be  granted."  2  Blackf.  Ind. 
Rep.  408 ;  Revind  Statutes  of  Indiana,  1888,  p.  242  ;  R.  S.  of  Missouri,  1835,, p.  225. 
In  Tennessee,  under  the  act  of  1799,  a  divorce  a  vinculo  was  sustained  for  adultery  and 
malidouB  absence,  though  the  marriage  waa  in  another  state ;  but  the  party  entitled 
must  be  a  dtisen  of  the  state,  and  resident  for  one  year  immediately  preceding  the  bill. 
Fickle  V.  Fickle,  5  Terger,  208.  The  constitution  of  Tennessee,  of  1885,  enabled  the 
legidature  to  authorire  the  courts,  by  laws  of  general  and  uniform  operation,  to  grant 
divorces  for  causes  to,  be  specified  ;  and  by  statnte,  in  1885,  adultery,  malicious  deser- 
tion, or  wilful  absence  for  two  years,  or  conviction  of  an  infamous  crime,  were  declared 
to  be  causes  for  judicial  divorce.    Statute  Laws  of  Tennessee,  1886,  p.  257. 

In  New  Hampshire,  desertion  by  the  husband  for  three  years,  without  provision  for 
the  wife's  support,  or  joining  the  religious  society  of  the  Shakers,  who  hold  cohabita- 
tion unlawful,  and  continuing  in  that  society  for  three  years,  is  a  sufficient  cause  for  a 
divorce.  Dyer  v.  Dyer,  5  N.  H.  271 ;  Clark  o.  Clark,  10  id.  388.  Union  with  any 
such  sect  is  also  ground  for  divorce  in  Kentucky.  In  Connecticut,  divorce  a  vinctUo 
appliea  to  cases  of  adultery  and  intolenble  cruelty,  and  habitual  intemperance,  and 
fraudulent  contract,  and  wilful  desertion  for  three  years,  with  total  neglect  of  duty,  or 
s^ven  years'  absence,  and  being  unheard  of  during  the  time.  Statnte  Code,  1702 ;  ib. 
1784 ;  ib.  1821,  178 ;  Statutes  of  Connecticut,  1888,  185 ;  Stetute  of  Connecticut, 
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divftrce  a  vinculo^  or  from  bed  and  board,  under  different 

*106  modifications  *and  restrictions.^     The  question  of  divorce 

involves  investigations  which  are  properly  of  a  judicial 

1848.  ThiB  last  statute  requires  a  residence  of  three  years  after  remoyal  from  another 
state  or  nation  before  a  petition  for  a  divorce  can  be  allowed,  unleBS  the  caose  of  diT<»ce 
arose  since  the  removal  of  a  party  to  a  state.  The  statute  of  1667  has  remained  the 
same  in  substanoe  down  to  this  day,  though,  during  all  that  period,  the  legislature  has 
occasionally  passed  special  acts  of  divorce  a  vinculo,  Dagget,  J.,  in  Stair  v.  Pease,  8 
Conn.  641.  The  power  of  granting  divorces  in  Connecticut  is  conferred  upon  the 
superior  court,  and  it  is  declared  that  no  petition  or  memorial  shaU  be  preferred  to  the 
General  Assembly,  but  in  cases  where  no  judicial  court  is,  by  law,  competent  to  grant 
relief.  Statutes  of  Connecticut,  1888,  185,  824  ;  Shaw  v.  Shaw,  17  Conn.  189,  on  the 
question  of  cruelty.  Divorces  in  Maine  are  placed  under  similar  regulations.  16  Me. 
479,  App.  This  legislative  providon  must  now  put  an  end  to  the  former  irregular 
practice.  In  Maryland,  by  act  of  10th  of  Maroh,  1842,  the  chancellor  and  the  county 
court,  as  courts  of  equity,  have  jurisdiction  in  case  of  divorce,  and  if  the  defendant  has 
ijbandoned  the  complainant,  and  has  remained  absent  from  the  state  for  five  years,  a 
divorce  a  vinculo  may  be  had.  A  subsequent  statute  of  10th  of  Maroh,  1846,  has  short- 
ened the  period  of  abandonment  to  three  years,  provided  the  abandonment  has  con- 
tinued uninterruptedly,  and  ia  deliberate  and  final,  without  any  reasonable  expectation 
of  reconciliation.  But  by  the  statute  of  9th  March,  1844,  no  application  for  a  divorce 
is  to  be  sustained,  when  the  cause  of  the  divoree  occurred  out  of  the  ataU^  unless  the 
complainant  has  resided  in  the  state  for  two  yeare  next  preceding  the  application. 

In  Ohio,  the  supreme  court  is  authorized  to  grant  a  divorce  if  either  party  had  a 
former  husband  or  wife  living  at  the  time  of  the  second  marriage,  or  where  either 
party  is  wilfully  absent  from  the  other  for  three  yeare ;  and  in  cases  of  adultery  or 
impotency  at  the  time  of  the  marriage,  or  in  case  of  extreme  cruelty,  or  where  either 
party  is  imprisoned  in  the  penitentiary  for  a  crime,  and  application  is  made  for  the 
divorce  pending  the  imprisonment,  Statute  of  Ohio,  1824  ;  and  also  in  all  classes  of 
fraudulent  contracts,  and  of  habitual  drunkenness  for  three  yean ;  and  for  a  total 
and  gross  neglect  of  duty.  Act,  1884.  For  the  Revised  Statutes  of  Massachusetts, 
1886,  on  the  subject,  vide  supra^  96,  note  (a).  In  Vermont,  imprisonment  in  the  state 
prison  for  three  yeare  or  more,  and  being  actually  confined,  is  ground  for  a  divorce. 
Revised  Statutes  of  Vermont,  1889.  In  Massachusetts,  by  the  statute  of  17th  April* 
1888,  wilful  and  utter  desertion  by  either  party  from  the  other  for  five  yeare  consecu- 
tively, and  without  consent,  is  a  ground  for  divorce.  This  statute  of  1888  introduced 
a  great  change  in  the  law  of  divorce,  and  in  addition  to  adultery,  confined  the  divorce 
a  vinculo  to  this  case  of  wilful  and  utter  desertion,  leaving  the  cases  of  extreme 
cruelty,  and  gross  and  wilful  neglect  of  a  suitable  maintenance,  to  be  redressed  by  a 
divorce  from  bed  and  board.  Pidge  v,  Pidge,  8  Met.  267.  In  Maine,  by  statute, 
1888,  a  confirmed  and  common  drunkard  for  three  yeare  may  be  divorced.  In  Penn* 
sylvania,  impotency,  adultery,  wilful  and  malicious  desertion  for  two  years,  barba- 
rous treatment  by  husband,  &c.,  are  grounds  for  a  divorce  a  vinculo  or  a  menaa  et  ihoro 
in  the  latter  case.  Purdon's  Dig.  268,  270.  The  statute  of  New  Hampshire,  1889, 
c.  467,  authorizes  divorce  for  incest,  bigamy,  impotency,  adultery,  absence  for  three 
yeare  unheard  of,  extreme  cruelty  in  either  party,  or  wilful  absence  of  either  party 
for  three  years. 

1  See  128,  n.  1.      * 
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nature,  and  the  jurisdiction  over  divorces  ought  to  be  confined 
exclusively  to  the  judicial  tribunals,  under  the  limitations  to  be 
prescribed  by  law.  (a) 

It  is  very  questionable  whether  the  facility  with  which  divorces 
can  be  procured  in  some  of  the  states,  be  not  productive  of  more 
evil  than  good.  It  is  doubtful  whether  even  divorces  for  adultery 
do  not  lead  to  much  fraud  and  corruption,  {b)  Some  of  the  jurists 
are  of  opinion  that  the  adultery  of  the  husband  ought  not  to  be 
noticed,  or  made  subject  to  the  same  animadversion  as  that  of 
the  wife ;  because  it  is  not  evidence  of  such  entire  depravity,  nor 
equally  injurious  in  its  effects  upon  the  morals,  and  good  order, 
and  happiness  of  domestic  life.  Montesquieu,  (<;)  Pothier,  ((2) 
and  Dr.  Taylor  (e)  all  insist  that  the  case  of  husband  and 
wife  ought  to  be  distinguished,  and  that  the  violation  of  the 
marriage  vow  on  the  part  of  the  wife  is  the  most  mischievous, 
and  the  prosecution  ought  to  be  confined  to  the  offence  on  her 
part.  (/ ) 

2.  Of  Foreign  DiToroM.  —  It  may  become  a  question  of  some 
difficulty  with  us,  how  far  a  divorce  in  one  state  is  to  be  received 
as  valid  in  another.     The  first  inquiry  is,  how  far  has  the  legis- 
lature of  a  state  the  right,  under  the  Constitution  of  the 
United  States,   to  interfere  *  with  the  marriage  contract,  *107 

(a)  The  legislature  of  Maine,  in  1888,  by  concurrent  resolution,  declared,  that  to 
dissolre  the  marriage  contract  was  rightfully  a  judicial  and  not  a  legislatiye  power. 
The  law  of  Mississippi  required  every  judicial  decree  of  a  divorce  a  vinculo  to  be 
sanctioned  by  a  law  or  resolution  of  two  thirds  of  both  branches  of  the  legislature. 
R.  C.  of  Mississippi,  1824,  280.  But  by  the  constitution  and  statute  law  of  Mississippi, 
as  they  existed  in  1848,  jurisdiction  is  conferred  equally  upon  the  chancery  and  cir- 
cuit courts  in  cases  of  divorce  and  alimony.  Shotwell  v,  Shotwell,  1  Smedes  &  Marsh. 
Ch.  61. 

ib)  I  have  had  occasion  to  believe,  in  the  exercise  of  a  judicial  cognizance  over 
numerous  cases  of  divoi-ce,  that  the  sin  of  adultery  was  sometimes  committed  on  the 
part  of  the  husband  for  the  very  purpose  of  the  divorce. 

(c)  Esprit  des  Lois,  iii.  186. 

{d)  Treitd  du  Contrat  de  Manage,  no.  516. 

{e)  Elem.  of  the  Civil  Law,  254.  The  early  settlera  in  Massachusetts  made  the 
distinction,  and  male  aduHery  was  held  not  to  be  sufficient  cause  for  a  divorce. 
Hutchinson's  Hist.  i.  445. 

(/)  In  1801  the  question  was  discussed  in  the  House  of  Lords,  whether  a  parlia- 
mentary divorce  ought  to  be  granted  on  the  application  of  the  wife  against  the  huthand 
who  had  been  guilty  of  incest  with  her  sister.  The  divorce  was  granted  by  act  of 
Parliament,  and  eloquently  sustained  by  Lord  Thurlow,  and  the  precedent  has  been 
followed  since  in  other  cases  of  similar  atrocity.  Campbell's  Lives  of  the  Lord 
Chancellors,  t.  474. 
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and  allow  of  divorces  between  its  own  citizens,  and  within  its 
own  jurisdiction  ?  The  question  has  never  been  judicially 
raised  and  determined  in  the  courts  of  the  United  States,  and  it 
has  generally  been  considered  that  the  state  governments  have 
complete  control  and  discretion  in  the  case.  In  the  case  of  DarU 
mouth  CoUege  v.  Woodward^  (a)  the  point  was  incidentally  alluded 
to ;  and  the  chief  justice  observed,  that  the  Constitution  of  the 
United  States  had  never  been  understood  to  restrict  the  general 
right  of  the  legislatures  of  the  states  to  legislate  on  the  subject  of 
divorces ;  and  the  object  of  state  laws  of  divorce  was  to  enable 
some  tribunal,  not  to  impair  a  marriage  contract,  but  to  liberate 
one  of  the  parties,  because  it  had  been  broken  by  the  other.  It 
would  be  in  time  to  inquire  into  the  constitutionality  of  their 
acts,  when  the  state  legislatures  should  undertake  to  annul  all 
marriage  contracts,  or  allow  either  party  to  annul  it  at  the  pleas- 
ure of  the  other.  Another  of  the  judges  of  the  Supreme  Court  (i) 
spoke  to  the  same  effect  He  said  that  a  general  law  regulating 
divorces  was  not  necessarily  a  law  impairing  the  obligation  of 
such  a  contract.  A  law  punishing  a  breach  of  a  contract  by  im- 
posing a  forfeiture  of  the  rights  acquired  under  it,  or  dissolving 
it,  because  the  mutual  obligations  were  no  longer  observed,  was 
not  a  law  impairing  the  obligation  of  contracts.  But  he  was  not 
prepared  to  admit  a  power  in  the  state  legislatures  to  dissolve  a 
marriage  contract  without  any  cause  or  default,  and  against  the 
wish  of  the  parties,  and  without  a  judicial  inquiry  to  ascertain 
the  breach  of  the  contract^  (x) 


(a)  4  Wheaton,  518. 


^  OoiuUbitiiowU  Law,  —  Marriage,  al- 
though hoginning  in  contract,  is  a  legal 
statoa  which  may  be  modified  from  time 
to  time  by  law.  Adams  «.  Palmer,  51 
Maine,  480  ;  Ditaon  v.  Ditson,  4  R.  L  87, 
101 ;  Noel  v.  Swing,  0  Ind.  87  ;  Magee  v. 
Young,  40  Miss.  164,  170;  White  v. 
White,  5  Barb,  474 ;  Shaw  v.  Goold,  K 
R.  8  H.  L.  50,  02,  08  ;  Hyde  p.  Hyde,  L. 


(d)  Mr.  Justice  Story. 

R.  1  P.  &  D.  130,  188  ;  7  Am.  Law  Rev. 
62.  Hence,  a  lagislatiTe  divorce  has  been 
held  constitutional,  16  Maine,  479 ; 
Adams  v.  Palmer,  tupra;  Wright  v. 
Wright,  2  Md.  429 ;  see  Simonds  «. 
Simonds,  103  Mass.  572 ;  but  see  Teft  v. 
Ted,  8  Mich.  67  ;  Bryson  v.  Bryson,  17 
Mo.  590 ;  Richeson  o.  Simmons,  47  Ma 
20 ;  Jones  «.  Jones,  12  Penn.  St   850 ; 


{Jt)  Tlie  constitutional  prohibition  of  which  makes  the  wife's  choees  in  action 

statutes  impairing  the  obligation  of  con*  her  sepante  property  does  not  Tiolate  any 

tracta  does  not  apply  to  marriagea.    May-  constitutional    rights   of    the   husband, 

naid  «.   Hill,  125  U.  8.  190 ;  SUte  v.  though    enacted    after    their    marriage. 

Ttttty»  41  Fed.  Rep.  758.     A    statute  Percy  «.  Gockrill,  58  Fed.  Rep.  872. 
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Assuming,  therefore,  that  in  ordinary  cases  the  constitution- 
ality  of  the  laws  of  divorce  in  the  respective  states  is  not  to  be 
questioned,  (c)  the  embarrassing  point  is,  to  determine  how  far  a 
divorce  in  one  state  has  a  valid  operation  in  another.  There 
can  be  no  doubt  that  a  divorce  of  the  parties  *  who  were  *  108 
married,  and  regularly  domiciled  at  the  time,  in  the  state 
whose  courts  pronounced  the  divorce,  would  be  valid  everywhere. 
The  difficulty  is,  when  the  husband  and  wife  were  married,  and 
reside  in  a  state  where  divorces  are  not  permitted  at  all  by  the 
policy  of  its  law,  or  not  permitted  to  the  extent  and  for  the 
causes  allowed  to  operate  in  other  states ;  and  they,  or  one  of 
them,  remove  into  another  state  for  the  sole  and  express  purpose 
of  procuring  a  divorce,  and,  having  obtained  it,  return  into  their 
native  state,  and  contract  other  matrimonial  ties.  How  are  the 
courts  of  the  state  where  the  parties  had  their  home  to  deal  with 
such  a  divorce  ?  When  a  divorce  was  sought  in  such  a  case,  the 
courts  in  Massachusetts  very  properly  refused  to  sustain  a  libel 
for  a  divorce,  and  sent  the  parties  back  to  seek  such  relief  as  the 
laws  of  their  own  domicile  afforded,  (a)     The  Supreme  Court  of 

(c)  In  StftTT  9.  Pease,  8  Codik  541,  it  was  adjudged  that  legisIatiTe  dirorcea  a  vin' 
culo  for  cause  were  constitutional  and  valid. 

(a)  Hopkins  v.  Hopkins,  8  Mass.  158  ;  Garter  v.  Carter,  6,  Mass.  268.  By  the 
Massachusetts  Revised  Statutes,  1886,  no  divorce  is  to  be  granted  for  a  cause  occurring 
out  of  the  state,  unless  the  parties,  before  such  cause  occurred,  lived  together  as  hus- 
band and  wife  in  the  state  ;  nor  unless  one  of  the  parties  at  the  time  be  living  in  the 
state.  And  if  an  inhabitant  of  the  state  goes  out  of  it  in  order  to  obtain  a  divorce  for 
a  cause  occurring  within  it,  while  the  parties  reside  within  it,  or  for  any  cause  which 
would  not  authorize  a  divorce  by  the  laws  of  Massachusetts,  a  divorce  so  obtained  is  of 
no  force  in  the  state.  But  in  all  other  cases,  a  divorce  decreed  in  any  other  state  or 
country,  accoiding  to  the  law  of  the  place,  by  a  court  having  jurisdiction  of  the  cause 
and  of  the  parties,  would  be  valid  in  ICassachusetts.  This,  as  the  revisers  justly 
observed,  is  founded  on  the  rule  established  by  the  comity  of  all  civilized  nations.  In 
Barber  v.  Boot,  10  Mass.  260,  the  decision  was  to  that  effect.  A  divorce  in  Vermont, 
of  parties  bona  Jlde  domiciled  there,  from  a  marriage  contracted  in  Massachusetts, 
and  for  a  cause  which  would  not  have  dissolved  the  marriage  in  Massachusetts,  was 
reoognized  as  valid. 


Gaines  v,  Gaines,  9  Monr.  (Ky.)  295  ;  or 
a  law  authorizing  divorces  for  causes  which 
accrued  before  the  passage  of  the  act,  Car- 
son o.  Carson,  40  Miss.  849 ;  eontra^  Clark 
V.  Clark,  10  N.  H.  880.  An  act  declar- 
ing A.  and  B.  to  be  "  husband  and  wife  to 
an  legal  intents  and  purposes,'*  after  A. 


had  been  divorced  from  a  former  wife, 
without  leave  to  marry  again,  was  held  to 
be  in  conflict  with  the  state  constitution 
in  White  9.  White,  105  Mass.  825.  [The 
subject  is  of  course  entirely  under  state 
control.  Sewall  v.  Sewall,  122  Mass.  156  ; 
Pennoyer  v.  Neff,  95  XT.  S.  714,  784.] 
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New  York  has  refiued  to  assirt  a  partj  who  had  fhiw  gone  into 
another  state,  and  obtained  a  divorce  on  grounds  not  admissible 
in  New  York,  and  procured  in  evasion  of  its  laws.  They  woold 
not  sostain  an  action  for  alimony  founded  on  such  a  divorce.  (6) 
Afterwards,  in  Borden  v.  Fiteh,  {c)  the  same  court  held  a  divorce 
in  another  state,  obtained  by  the  husband  when  the  wife  resided 
out  of  the  state,  and  had  no  notice  of  the  proceeding,  to  be  null 
and  void;  because  the  court  pronouncing  the  divorce  had  no 
lawful  jurisdiction  of  the  case  when  they  had  none  over  the 
absent  wife.  They  considered  it  to  be  a  judgment  obtained 
upon  false  and  fraudulent  suggestions.  So,  also,  in  Emover  v. 
Turnery  (d)  the  Supreme  Court  in  Massachusetts  held  a  divorce 
in  another  state  to  be  null  and  void,  as  having  been  fraudulently 

procured  by  one  of  their  citizens  without  a  change  of  domi- 
*  109  cile.     *  There  is  no  doubt  of  the  rule,  that  the  allegation 

that  a  foreign  judgment  was  obtained  by  fraud  is  admis- 
sible, and,  if  true,  it  will  destroy  its  effect.  All  judgments 
rendered  anywhere  against  a  party  who  had  no  notice  of  the 
proceeding  are  rendered  in  violation  of  the  first  principles  of 
justice,  and  are  null  and  void,  (a)  Sentences  obtained  by  collu- 
sion are  mere  nullities,  and  all  other  courts  may  examine  into 
facts  upon  which  a  judgment  has  been  obtained  by  fraud.  Every 
party  is  at  liberty  to  show  that  another  court  was  imposed  on  by 
collusion,  (i)^  The  question  is,  whether,  if  such  a  divorce  be 
procured  in  another  state,  by  parties  submitting  to  the  jurisdic- 
tion, and  after  a  fair  investigation  of  the  merits  of  the  allegations 
upon  which  the  decree  was  founded,  such  a  decree  is  entitled  to 
be  received  as  valid  and  binding  upon  the  courts  of  the  native 
state  of  the  parties.  A  graver  question  cannot  arise  under  this 
title  in  our  law. 

The  loetu  delicti  may  not  be  important  in  the  jurisprudence  of 
the  states*  It  is  not  material  in  New  York,  provided  the  mar- 
riage was  solemnized  there.     The  effect  that  the  Constitution 

(d)  Jackton  v.  jAckaon,'  1  Johns.  424. 

(e)  15  Johns.  112  ;  s.  p.  in  Bradshaw  v.  Heath,  18  Wend.  407. 
(<0  14  Mass.  227. 

(a)  Fisher  v.  Lane,  8  Wils.  297  ;  Kilborn  v.  Woodworth,  6  Johns.  87 ;  Thurber  v. 
Blaekboorne,  1  K.  H.  242  ;  Aldrich  p.  Kinney,  4  Conn.  880. 
(d)  Dnchess  of  Kingston's  Case,  Rug.  St  TrL  xi.  262 ;  1  Hagg.  Cona.  290. 

^  Bat  as  to  impeaching  the  Jndgment    for  frand  in  a  sUte  court,  see  Christmas 
of  another  sUte  between  the  same  parties    v.  Rossell,  5  Wall  290  ;  amte,  i.  261,  n.  1. 
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and  laws  of  the  United  States  have  on  the  question  has  not  been 
judicially  decided ;  but  it  is  settled  that  a  judgment  of  the  state 
court  is  to  have  the  same  faith  and' credit  in  every  other  court  in 
the  United  States,  which  it  has  in  the  courts  of  the  state  in  which 
it  was  pronounced,  (c)  According  to  the  doctrine  of  the  deci- 
sions in  the  federal  courts,  it  may  be  contended  that  a  divorce  in 
one  state,  judicially  conducted  and  declared,  and  procured  under 
circumstances  which  gave  the  court  full  jurisdiction  of  the 
cause  *and  of  the  parties,  and  sufficient  to  render  the  *110 
divorce  valid  and  binding  there,  would  be  good  and  binding 
in  every  other  state;  and  yet  it  is  evident  that  the  domestic 
policy  of  one  state  on  this  very  interesting  subject  of  divorce  may 
in  this  way  be  exposed  to  be  greatly  disturbed  by  a  different  policy 
in  another  state.  It  may  be  proper  in  this  work  to  leave  the  ques- 
tion as  I  find  it ;  but  if  such  a  decree  will  operate  and  conclude 
the  question  in  every  state,  we  are  at  least  relieved  from  that 
alarming  and  distressing  collision  which  exists  between  the  judi- 
catures of  England  and  Scotland  on  this  subject;  and  the  appeal 
must  be  made  to  the  mutual  comity,  moderation,  and  forbearance 
of  the  legislatures  of  the  several  states,  in  their  respective  regula- 
tions on  the  subject  of  divorce.  The  twelve  judges  of  England 
decided,  in  1812,  in  LolUy^n  ease^  that,  as  by  the  English  law  a 
marriage  was  indissoluble,  a  marriage  contract  in  England  could 
not  be  dissolved  by  the  judicial  tribunals  of  any  other  country,  or 
in  any  way  except  by  act  of  Parliament,  (a)     The  party  in  that 

(e)  See  i.  260,  261. 

(o)  1  Dow,  124,  186 ;  Rum.  *  By.  C.  C.  286.  See  alao  Conway  v.  Beazley, 
8  Hagg.  Ecd.  642.  Bat  aee  t^/Va,  117,  n.  a,  where  the  cane  of  LoUey  is  shaken.  A 
similar  decision  to  thst  in  LoUe/fl  case  is  stated  to  hare  been  made  by  Lord  Chan- 
oellor  Brongham,  in  McCarthy  v.  Decaiz,  where  it  was  held  that  an  English  marriage 
oonld  not  be  annnlled  by  the  Danish  law.  8  Hagg.  Eccl.  642,  note  ;  2  Russ.  &  M. 
614.  But  in  Harding  v,  Alden,  9  Oreenl.  140,  it  was  held,  by  the  Supreme  Judicial 
Court  in  Maine,  that  a  decree  of  diTOice  did  not  fall  within  the  rule  that  a  judgment 
xenderad  against  one  not  within  the  state,  nor  bound  by  its  laws,  nor  amenable  to  its 
jurisdiction,  was  not  entitled  to  credit  against  the  defendant  in  another  state  ;  and  that 
diyoTces  pronounced  according  to  the  law  of  one  jurisdiction,  and  the  new  relations 
therenpon  formed,  ought  to  be  recognized,  in  the  absence  of  all  fraud,  as  operative  and 
binding  ererywhere,  $o  far  a»  relaied  to  the  disaoltaimi  of  the  marriage^  though  not  as 
to  other  parts  of  the  decree,  such  as  an  order  for  the  payment  of  money  by  the  husband. 
This  is  an  important  and  valuable  decision,  and  settles  the  question,  so  far  as  the 
judicial  authority  of  a  single  state  can  do  it,  against  the  English  rule,  and  places  it 
upon  the  same  principles  of  justice,  good  morals,  and  policy,  which  render  a  marriage, 
Talid  by  the  law  of  the  place  where  it  was  solemnized,  valid  everywhere. 
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case  was  convicted  of  bigamy  for  marrying  again  after  a  Scotch 
diyorce;  and,  consequently,  all  foreign  divorces  of  English  mai*- 
riages  were  held  to  be  null  and  void.  I  presume  that  such  a 
decision  will  not  be  considered  as  law  here,  as  between  the  several 
states.  But  supposing  a  marriage  here  is  dissolved  abroad,  as  in 
Scotland  or  France,  for  instance,  for  causes  not  admissible  with 
us,  how  would  such  a  divorce  affect  a  marriage  solemnized  here  ? 
A  short  examination  of  some  of ,  the  cases  discussed  in  England 
and  Scotland,  on  this  litigious  question,  may  be  useful  and 
instructive.  The  conflictuM  legum  is  the  most  perplexing  and 
difficult  title  of  any  in  the  jurisprudence  of  public  law. 
In  Utterton  v.  TewBh^  {b)  the  marriage  was  in  England,  and  the 

husband  afterwards  committed  adultery  and  abandoned 
*111  *his  wife,  and  went  to  Scotland  and  resided  there  about 

forty  days,  living  in  adultery.  The  wife  sued  for  a  divorce 
a  vinculo,  in  the  consistorial  court  of  Scotland,  in  1811,  and  the 
court  dismissed  the  bill  on  the  ground  that  the  husband  had  not 
formed  a  real  and  permanent  domicile  in  Scotland,  so  as  to  give 
the  court  jurisdiction.  Here  was  an  English  marriage  by  Eng- 
lish parties,  who  had  not  changed  their  original  English  domicile ; 
and,  if  they  had,  the  judges  doubted  whether,  according  to  the 
jii9  gentium^  the  lex  loci  contractus  ought  not  to  be  preferred. 
There  was  great  danger  of  collusion  of  English  parties  to  obtain 
a  divorce  a  vinculo  in  Scotland,  in  opposition  to  the  English  law, 
which  does  not  allow  such  divorces;  and  if  decrees  might  be 
obtained  in  Scotland,  which  would  be  invalid  in  England,  a  dis- 
tressing collision  would  arise,  and  dangerous  questions  touching 
the  legitimacy  of  children  by  a  second  marriage,  and  the  rights 
of  succession,  and  the  crime  of  bigamy.  But  the  decree  of  the 
consistorial  court  was  reveraed  on  appeal,  and  the  cause  was 
remanded  to  that  court,  and  they  accordingly  proceeded  upon 
the  bill  for  a  divorce,  and  pronounced  a  divorce  a  vinculo  for  the 
adultery  charged.  Lord  Meadowbank,  in  pronouncing  the  decree 
of  reversal,  in  the  supreme  court  of  review,  delivered  a  learned 
and  powerful  opinion.  He  observed  that  the  relation  of  husband 
and  wife  was  acknowledged  jure  gentium,  and  the  right  to  redress 
wrongs  incident  to  that  relation  attached  on  all  persons  living 
within  the  territory,  though  the  marriage  was  celebrated  else- 

(h)  Feignsflon's  Reports  of  Decisions  in  the  consistorial  courts  of  Scotland  in  aotionf 
of  diTorce,  28. 
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where.  It  was  not  necessary  that  the  foreigners  should  have 
acquired  a  domicile  animo  remanendi;  and  if  the  law  refused  to 
applj  its  rules  to  these  domestic  relations  recognized  by  all  civil- 
ized  nations,  Scotland  could  not  be  deemed  a  civilized  country; 
as  thereby  it  would  permit  a  numerous  description  of  persons 
to  traverse  it,  and  violate  with  impunity  all  the  obligations  of 
domestic  life.  If  it  assumed  jurisdiction,  and  applied  not  its 
own  rules,  but  the  law  of  the  foreign  country  where  the  relation 
had  been  created,  the  supremacy  of  the  law  of  Scotland, 
*  within  its  territory,  would  be  compromised,  and  powers*  112 
of  foreign  courts,  unknown  to  the  law^  usurped  and  exer- 
cised. A  domicile  was  of  no  consequence,  if  the  foreigner  was 
to  be  personally  cited,  or  his  residence  sufficiently  ascertained. 
If  the  wife  who  prosecuted  was  innocent  of  any  collusion,  it  was 
no  bar  to  the  remedy  that  the  husband  came  to  Scotland  and  com- 
mitted adultery,  with  a  calculation  that  it  would  be  detected  by 
the  wife,  or  that  he  came  to  Scotland  with  the  criminal  intent  of 
instigating  his  innocent  wife  to  divorce  him. 

In  the  next  case  that  came  before  the  consistorial  court,  in 
1816,  (a)  the  parties  married  and  lived  in  England,  and  the  hus- 
band deserted  his  wife,  committed  adultery,  apd  domiciled  him- 
self in  Scotland.  The  judges  did  not  concur  in  their  views  of 
the  subject.  Two  of  them  held  that  the  husband  was  sufficiently 
domiciled  in  Scotland  to  give  jurisdiction,  but  that  the  law  of 
England,  which  was  the  locus  contractus^  ought  to  govern  upon 
principles  of  comity  and  international  law,  and  not  the  lex 
domicilii.  They  were,  therefore,  of  opinion  that  the  divorce  for 
the  adultery  should  be  only  a  mensa  et  thoro.  The  other  two 
judges  thought  that  the  domicile  was  not  changed,  and  therefore  a 
divorce  a  vinculo  could  not  be  pronounced.  On  appeal,  the  Court 
of  Session  remanded  the  cause  for  the  purpose  of  inquiry  into 
the  fact  of  domicile.  The  consistorial  court  then  held  that  the 
real  English  domicile  of  the  husband  was  not  changed  by  being 
a  weekly  lodger  in  Scotland  for  eighteen  months,  and  that  a 
change  of  the  real  domicile,  made  bona  fide  et  animo  reman^endij 
at  the  date  of  the  action,  was  necessary  for  the  purpose,  not 
indeed  of  jurisdiction,  but  to  determine  whether  the  rule  of  the 
lex  loci,  upon  principles  of  international  law,  did  or  did  not  apply. 
The  rule  of  judgment  must  be  the  lex  loci,  as  there  was  no 

(a)  Puntsev.  Levett,  Feigiusoii,  68. 
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change  of  the  real  English  domicile,  and,  therefore,  a 

*118  divorce  a  mensa  et  thoroj  and  none  other,  was  *  pronounced. 

But  on  appeal,  this  decree  was  also  reversed  by  the  Court 

of  Sessions,  and  the  court  below  ordered  to  render  a  decree  of 

divorce  a  vinculo. 

A  third  case  was  decided  in  1816.  (a)  The  marriage  was  in 
England ;  but  the  parties  lived  and  cohabited  together  in  Scot- 
land for  eight  years,  and  the  adultery  was  committed  there.  The 
question  was  not  one  of  domicile,  for  that  was  too  clear  to  be 
questioned,  but  it  was  the  general  and  broad  question,  whether 
the  lex  loci  contractus^  or  the  law  of  the  domicile,  was  to  govern 
in  pronouncing  the  divorce.  Two  of  the  judges  were  for  fol- 
lowing the  law  of  the  domicile,  and  rendering  a  divorce  a  vin- 
culo^ and  the  other  two  were  for  the  lex  loci,  and  granting  only 
a  divorce  a  mensa.  But  the  court  of  review  reversed  this 
decree  also,  and  directed  the  cause  to  proceed  upon  the  law  of 
Scotland. 

In  Butler  v.  Forbes^  decided  in  1817,  {b)  the  marriage  was  in 
Scotland ;  but  the  real  domicile  of  the  parties  was  in  Ireland. 
The  adultery  was  committed  in  Scotland,  during  a  transient  visit 
there.  The  consistory  court  held  that  the  law  of  the  real  domi- 
cile must  prevail  over  the  law  of  the  contract  The  locus  delicti 
was  immaterial,  but  the  law  of  the  real  domicile  was  the  govern- 
ing principle,  and  they  refused  any  other  than  a  divorce  a  mensa. 
The  court  of  review  reversed  this  decree,  also,  and  directed  a 
divorce  a  vinculo. 

In  Kibblewhite  v.  Rowland^  in  1816,  {c)  the  parties  were  Eng- 
lish, and  married  and  domiciled  in  England;  but  the  defendant 
had  committed  adultery  on  a  visit  to  Scotland,  and  his  wife 
sued  him  for  a  divorce.  The  consistorial  court  held  that  both 
the  law  of  the  contract  and  the  law  of  the  domicile  were 
*  114  against  a  divorce  a  vinculo,  and  they  refused  it  This  *  de- 
cree was  also  reversed,  and  the  usual  divorce  a  vinculo 
directed. 

I  will  cite  but  one  more  of  these  Scotch  decisions,  in  which 
the  subject  was  discussed  in  a  masterly  manner.  The  case  of 
Gordon  v.  Pye  was  decided  in  the  consistorial  court,  in  1815.  (a) 

(a)  Edmondstone  v,  Lockhart,  Fei^puson,  108. 

Q>)  Feignason,  209.  (c)  lb.  22«. 

(a)  lb.  270. 
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The  parties  were  English,  and  married  in  England,  and  resided 
there  during  the  whole  period  of  cohabitation.  The  husband 
deserted  his  wife,  and  transiently  transferred  his  domicile  to 
Scotland,  and  committed  adultery  there.  The  court  dismissed 
the  bill,  on  the  principle  that  the  lex  loci  contractus  must  govern, 
as  the  permanent  domicile  was  still  in  England,  and  a  divorce 
a  vincvio  could  not  be  obtained.  The  court  insisted,  that,  by  the 
ju9  gentium,  courts  in  one  country  cannot  set  aside  contracts  valid 
in  another  country  where  they  were  made.  A  temporary  resi- 
dence, raised  for  the  purpose  of  jurisdiction,  would  be  infraudem 
legis.  The  lex  loci  is  the  sound  rule  of  decision  in  respect  to 
marriage  contracts ;  and  the  courts  of  one  country  ought  not  to 
be  converted  into  engines  for  either  eluding  the  laws  of  another, 
or  determining  matters  foreign  to  their  territory.  The  lex  loci 
ought  to  prevail  over  the  lex  domicilii  on  just  principles  of  inter- 
national policy,  as  the  marriage  contract  is  jure  gentium.  All 
Christian  states  favor  the  perpetuity  of  marriage,  and  suspicion 
and  alarm  watch  every  step  to  dissolve  it;  and  the  plaintiff  was 
entitled  ex  comitate,  and  upon  principles  of  international  law,  to  ' 
the  same  measure  of  redress  she  would  be  entitled  to  in  England, 
and  especially  when  the  lex  loci  contractus  and  the  lex  domicilii 
both  concurred.  To  grant  such  divorces  contrary  to  the  lex  loci 
would  be  to  invite  foreigners  to  come  to  Scotland  and  commit 
adultery  for  the  sake  of  the  divorce ;  and  this  would  hurt  the 
public  morals,  and  pollute  a  jurisdiction  constituted  to  act  in 
evident  hostility  to  the  laws  and  the  policy  of  other  states. 

*  But  the  Court  of  Sessions  reversed  the  decree,  in  oppo-  *  115 
sition  to  all  this  reasoning  and  doctrine ;  and  they  insisted 
that  the  relation  of  husband  and  wife,  wherever  originally  consti- 
tuted, was  entitled  to  the  same  protection  and  redress,  as  to 
wrongs  committed  in  Scotland,  that  belong  of  right  to  that  rela- 
tion by  the  law  of  Scotland.  By  marrying  in  England,  the 
parties  do  not  become  bound  to  reside  forever  in  England,  or 
to  treat  one  another  in  every  other  country  according  to  the  pro- 
visions of  the  law  of  England.  To  redress  the  violation  of  the 
duties  and  abuse  of  the  powers  of  the  marriage  state,  belongs  to 
the  law  of  the  country  where  the  parties  reside,  and  to  which 
they  contract  the  duties  of  obedience,  whenever  they  enter  its 
territories.  There  is  nothing  in  the  will  of  the  parties  that 
gives  the  lex  loci  any  particular  force  over  the  marriage  contract, 
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or  that  impedes  the  course  of  the  jus  publicum,  in  relation  to  it; 
and  it  would  be  no  objection  to  a  divorce  at  the  instance  of  a 
Roman  Catholic,  that  his  marriage  was,  as  to  him,  a  sacrament, 
and  by  its  own  nature  indissoluble.  Other  contracts  are  modi- 
fied by  the  will  of  the  parties,  and  the  Ux  loei  becomes  essential; 
but  not  so  with  matrimonial  rights  and  duties.  Unlike  other 
contracts,  marriage  cannot  be  dissolved  by  mutual  consent ;  and 
it  subsists  in  full  force,  though  one  of  the  parties  should  be  for- 
ever rendered  incapable,  as  in  the  case  of  incurable  insanity, 
from  performing  his  part  of  the  mutual  contract.  Matrimonial 
obligations  are  Juris  gentium,  and  admit  of  no  modification  by 
the  will  of  the  parties;  and  foreign  courts  are  not  bound  to 
inquire  after  that  will,  or  after  the  municipal  law  to  which  it  may 
correspond.  They  are  bound  to  look  to  their  own  law,  and  to 
hold  it  paramount,  especially  in  the  administration  of  that  depart- 
ment of  internal  jurisprudence  which  operates  directly  on  public 
morals  and  domestic  manners.  The  consequences  w&uld  be  em- 
barrassing, and  probably  inextricable,  if  the  personal  capacities 
of  individuals,  as  of  majors  and  minors,  the  competency  to  con- 
tract marriages,  and  infringe  matrimonial  obligations,  and 
*  116  the  rights  of  domestic  *  authority  and  service,  were  to  be 
regulated  by  foreign  laws  and  customs,  with  which  the 
mass  of  the  population  must  be  utterly  unacquainted.  The 
whole  order  of  society  would  be  disjointed,  were  the  positive 
institutions  of  foreign  nations  concerning  the  domestic  relations 
admitted  to  operate  universally,  and  form  privileged  castes,  leav- 
ing each  under  separate  laws.  Though  marriage,  contracted 
according  to  the  lex  loci,  be  valid  all  the  world  over,  yet  many  of 
its  rights  and  duties  are  regulated  and  enforced  by  public  law, 
which  is  imperative  on  all  who  are  domiciled  within  its  jurisdic- 
tion. The  laws  of  divorce  are  considered  as  of  the  utmost  impor- 
tance as  public  laws,  affecting  the  dearest  interest  of  society ;  and. 
they  are  not  to  be  relaxed  as  to  a  person  domiciled  in  Scotland, 
because  his  marriage  was  contracted  out  of  it.  If  two  natives  of 
Scotland  were  married  in  France  or  Prussia,  tlie  marriage  would 
be  valid  in  Scotland ;  but  would  the  parties  be  entitled  to  come 
into  court  and  insist  on  a  divorce  a  vinculo,  because  their  tempers 
were  not  suitable,  or  for  any  of  the  great  variety  of  whimsical 
and  absurd  grounds  for  a  divorce  allowed  by  the  Prussian  code  of 
1795  ?  Certainly  not ;  and  the  conclusion  was,  that  the  law  of 
[160] 
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divorce  must  be  governed  by  the  law  of  Scotland,  whenever  the 
party  was  sufficiently  domiciled  there  to  enable  the  court  to 
sustain  jurisdiction  of  the  cause,  (a;) 

I  have  thus  given,  for  the  benefit  of  the  student,  a  pretty 
enlarged  view  of  the  discussions  in  Scotland,  on  this  great  ques- 
tion, touching  the  power  of  divorce  in  one  country  upon  marriage 
in  another.  The  same  question  was  brought  up,  on  appeal  from 
Scotland,  to  the  House  of  Lords  in  England,  in  1813,  in  the  case 
of  Tovey  v.  Lindsay ;  (a)  and  Lord  Eldon  there  stated  the  deci- 
sion of  the  twelve  judges  to  have  been,  that  no  English  marriage 
could  be  dissolved  but  by  Parliament.  The  question  in  the  case 
was,  whether  an  English  marriage  could  be  dissolved  by  a 
Scotch  court,  even  *  if  the  parties  were  sufficiently  domi-  *  117 
ciled  there  to  found  a  jurisdiction  of  the  case.  The  lord 
chancellor  admitted  it  to  be  a  question  of  the  highest  importance ; 
and  Lord  Redesdale  intimated,  that  it  could  not  be  just  that  one 
party  should  be  able,  at  his  option,  to  dissolve  a  contract  by  a  law 
different  from  that  under  which  it  was  formed,  and  by  which  the 
other  party  understood  it  to  be  governed.  The  case  was  remitted 
back  for  review,  without  any  final  decision  in  the  English  House 
of  Lords;  but  the  opinion  of  Lord  Eldon  and  Lord  Redesdale 
evidently  agreed  with  the  decision  of  the  twelve  judges  at  West- 

(a)  1  Dow,  117. 

(x)  The  rale  that  the  wife  may  retain  can  divoroe  obtained  by  her,  he  never 

her  old  domicile  acquired  by  the  husband  haying  submitted  himself  to  the  jurisdic- 

and  wife  when  living  together,  does  not  tion  of  the  American  court.      Green  v, 

apply  to  suits  brought  by  him  against  Green,   [1898]   P.  80 ;   see   Tumbull  v. 

her  for  her  misconduct    Burtis  o.  Burtis,  Walker,  67  L.  T.  767  ;  Lewis  v.  Lewis, 

161  Mass.   508 ;    looker  r.   Gerald,   157  6  Eulp  (Penn.),  429. 
Mass.  421  ;  Fosdick  v.  Fosdick,  15  B.  1.  Statutes  forbidding  re-marriage  after 

180  ;  Smith  v.  Smith,  43  La.  Ann.  1140;  divorce  have   no   extra-territorial  effect. 

I>azovert  r.  Lazovert,  14  111.  App.  658  ;  Hernandez's  Succession,  46  La.  Ann.  962; 

Prater  v.   Prater,    87  Tenn.  78  ;    Suter  24  L.  R.  A.  881,  and  note, 
r.  Suter  (Miss.),  16  So.  Rep.  678.     An         A  permanent  domicile  of  the  parties  is 

EngliHh  woman  who  marries  an  Amer-  necessary  to  give  the  local  courts  jnrisdic- 

ican  citizen  and  takes  up  a  permanent  tion  to  make  a  decree  of  divorce  binding 

abode    with    him    in   this  country,    ac-  abroad,  and  a  *'  matrimonial  domicile  of  a 

quires  his  domicile,  and  is  bound  by  an  less  degree  of  permanence  than  is  required 

American  decree  of  divorce.     Turner  v.  to  fix  their  true  domicile  does  not  create 

Thompson,  13  P.  D.  87.   But  an  English-  such  jurisdiction."    Le    Mesurier  v.    Le 

man  who  married  an  American  woman  in  Mesurier,    [1895]    A.    C.     517 ;    «tipm, 

England  was  held  not  bound  by  an  Ameri-  81,  n.  (x). 
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minster,  and  went  to  denj  the  competency  of  any  court  to  pro- 
nounce a  decree  of  divorce  a  mnculo  of  English  marriages,  or  to 
pronounce  any  other  decree  in  the  case  than  such  as  would  be 
warranted  by  the  lex  loci  contraetu9.  (a)  ^ 

(a)  Id  Conway  v.  Beazley,  8  Hagg.  EccL  639,  in  the  oonsistoiy  oomt  of  London, 
Dr.  LoBhington  considered  it  to  be  still  an  nnsettled  question,  whether  a  Scotch 
dirorce  of  a  marriage  in  England  would  be  neeeasarily,  and  under  aU  drcumstances, 
invalid  in  England,  if  the  parties  were  at  the  time  actually  and  bona  fids  domiciled  ia 
Scotland.  But  he  foUowed  the  decision  in  Lolley's  case  (wypra,  110),  and  held  that 
a  Scotch  divorce  a  vinculo  from  an  English  marriage,  between  parties  domiciled  in 
England  at  the  time  of  such  marriage,  was  null.  Mr.  Prater,  in  his  Treatise  on  the 
"  Cases  illustrative  of  the  Conflict  between  the  Laws  of  England  and  Scotland,  with 
regard  to  Marriage,  Divorce,  and  Legitimacy"  (London,  1835),  concludes  that  the 
laws  of  England  and  Scotland  ought  to  be  assimilated,  by  enabling  the  English  eccle- 
siastical courts  to  dissolve  marriages  for  adultery,  and  to  disaUow  the  plea  of  recrimi- 
nation as  a  bar  to  the  suit,  and  not  to  permit  desertion  to  be  a  cause  of  divorce  iu 
Scotland.  He  further  proposes  to  abolish  the  law  of  legitimation  in  Scotland.  The 
conclusion  on  this  vexed  subject  to  which  Mr.  Bulge  arrives,  after  an  able  considers* 
tion  of  the  question  in  his  Commentaries  on  Colonial  and  Foreign  Laws,  i.  680-691, 
is,  that  the  lex  loci  eontraettu  ought  to  be  invoked,  when  the  question  ia  whether  a. 
marriage  was  in  the  first  instance  valid  in  law,  and  that  the  appropriate  law,  by  which 
the  dissolubility  of  the  marriage  is  to  be  determined,  ought  to  be  that  of  the  actual 
domicile. 

This  great  question  has  at  last  been  settled  in  the  English  House  of  Lords,  in  con- 
formity with  the  principle  of  the  Scotch  decisions.    In  Warrender  v.  Warrender  (2 

1  Forei^  Divorces,  —  In  Dolphin  v.  against  him  there.    This  was  followed  by 

Bobins,  7  H.  L.  C.  890,  it  was  decided  a  Scotch  marriage  between  the  wife  and 

that  the  Scotch  courts  could  not  entertain  an  Englishman  who  was  then  living  and 

a  suit  for  divorce  between  the  parties  to  was  thenceforth  domiciled  in  Scotland, 

an  English  marriage,  who  went  to  Scot-  After  the  death  of  aU  parties,  a  question 

land  for  the  purpose  of  founding  jurisdic-  arooe  whether  the  children  of  the  second 

tion,  inasmuch  as  they  were  not  bona  fide  marriage  were  "  lawfully  begotten,"  so  a» 

domiciled  there.      So  iu  Pitt  o.  Pitt,  4  to  take  English  property  under  an  English 

Macq.   (H.  L.  Sc)  627,  it  was  admitted  wiU.     It  was  held  that  they  were  not, 

that  a  Scotch  divorce  could  not  be  upheld  mainly  on  the  ground  that  the  divorce 

unless  it  could  be  shown  that  the  party  was  not  one  which  the  English  courta 

obtaining  it  was  permanently  domiciled  would    recognize.      Lord    Colonsay    ez- 

in  Scotland  before  and  during  the  suit,  pressed  a  very  intelligible  doubt,  how- 

The  next  case  went  £uther.    In  that,  after  ever,  whether  it  was  consistent  with  prin- 

an  English  marriage  between  two  English  dple,  when  there  was  a  valid  divorce  and 

persons,  which  was  brought  about  by  the  a  capacity  to  many  in  the  territory,  and 

fraud  of  the  husband,  and  never  consum-  when  the  marriage  had  resulted  in  children 

mated,  the  husband  committed  adultery  having  the  ttatue  of  legitimate  children  by 

in  England.    Some  years  later  he  went  the  law  of  their  own  country,  to  inquire, 

to  Scotland  for  the  purpose  of  founding  at  any  distance  of  time,  into  the  motives 

jurisdiction,  and  after  he  had  resided  there  of  the  first  husband's  resort  to  Scotland, 

forty  days,  a  divorce  a  Wfieu/o  was  obtained  Shaw  v.  Gould,  L.  R.  8  H.  L.  55.     (It 
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Upon  principles  of  the  English  law,  a  marriage  contracted  in 
New  York  cannot  be  dissolved,  except  for  adultery,  bj  any  for- 

Shaw  4  Maclean,  189  ;  9  Bligb,  89),  decided  in  the  Court  of  Session  in  Scotland,  the 
husband  was  a  native  of  Scotland,  where  he  continaed  to  retain  his  domicile.  He 
manied  in  England  an  English  woman,  and  for  adultery,  committed  by  the  wife  in 
France,  he  sued  in  the  Scotch  court  for  a  divorce,  and  the  court  held  that  they  had 
jurisdiction  over  the  case,  and  dissolved  the  marriage,  and  the  decision  was  affirmed, 
on  appeal  to  the  House  of  Lords,  in  1887.  Lord  Chancellor  Brougham,  in  bis  opinion 
delivered  in  the  House  of  Lords  in  that  case,  observed  that  Lolley's  case  only  settled 
that  an  English  marriage  could  not  be  dissolved  for  Englith  purposes,  by  any  proceed- 
ing in  a  foreign  jurisdiction,  and  that  the  divorced  party  would  still  be  entitled  to  the 
rights  and  subject  to  the  disalnlities  of  a  married  person  in  England.  But  he  held 
that  LoUey's  case  was  not  founded  on  sound  principles,  and  that  there  was  an  irre- 
concilable inconsistency  in  the  proposition  that  the  Scotch  law  was  all-powerful  to 
make  a  valid  marriage,  and  utterly  incompetent  to  dissolve  it ;  and  that  if  the  courts 
could  recognize  the  foreign  law  as  to  the  creation,  they  ought  equally  as  to  the  rescis- 
sion, of  the  contract  of  marriage.  The  decision  of  the  lords  in  this  case  essentially 
overruled  LoUey's  case,  and  settled  that  Scotch  courts  have  jurisdiction  in  divorce, 
when  the  domidle  has  been  acquired,  without  having  regard  to  the  native  country  of 
the  parties,  or  of  their  marriage.  The  decision  and  the  order  for  reargument,  in  the 
case  of  Birtwhistle  r.  Yardill,  tHflra,  209,  n.  (i),  have  gone  far  to  disembarrass  the 
collision  between  Rnglish  and  foreign  law  from  some  of  its  most  distressing  results. 

In  Dorsey  v.  Dorsey,  7  Watts,  349,  it  was  held  by  the  Supreme  Court  of  Pennsyl- 
vania that  the  law  of  the  actual  domicUe  of  the  party,  at  the  time  of  committing  ^e 
injury,  was  the  rule  in  cases  of  divorce  for  everything  but  the  original  obligation  of 


would  seem  the  second  husband  was  dom- 
iciled in  Scotland,  and  the  marriage  was 
vaUd  there.  Cf.  93,  ii.  1.)  Lolley*s  case 
was  upheld  in  Shaw  p.  Gould,  and  ex- 
plained to  stand  on  the  same  principle  as 
Dolphin  p.  Robins,  and  Pitt  v.  Pitt.  Shaw 
r.  Attorney  General,  L.  R.  3  P.  Ic  D.  166, 
161.  The  English  court  has,  accordingly, 
declined  jurisdiction  of  a  petition  by  an 
Irishman,  on  the  ground  that  he  was  not 
bona  fide  domiciled  in  England.  Manning 
V.  Manning,  L.  R.  2  P.  4  D.  223.  See 
Ditson  V.  Ditson,  4  R.  I.  87,  98. 

In  America,'  a  married  woman  may 
acquire  a  domicile  different  from  that  of 
her  husband  for  the  purpose  of  founding 
jurisdiction  for  proceedings  for  a  divorce. 
Thus,  a  divorce  which  was  decreed  by  the 
courts  of  Indiana,  on  the  petition  of  a 
wife  domiciled  there,  after  the  husband 
had  appeared  and  answered,  and  which 
was  vaUd  in  that  state,  was  held  to  be 


valid  in  other  states,  although  the  hus- 
band was  domiciled  elsewhere.  Cheever 
V.  Wilson,  9  Wall.  108.  See  Ditson  v. 
Ditson,  4  R.  I.  87 ;  Turner  v.  Turner,  44 
Ala.  437  ;  Shreck  v.  Shreck,  32  Tez.  578. 
But  see  Reel  v.  Elder, .  62  Penn.  St.  308 ; 
Colvin  V.  Reed,  55  Penn.  St.  375  ;  Yelver- 
ton  V.  Telverton,  1  Sw.  4  Tr.  574.  See 
further,  on  the  subject  of  this  note,  Barber 
V.  Barber,  21  How.  582 ;  Birt  v.  Routines, 
L.  R.  1  P.  4  D.  487 ;  Leith  p.  Leith,  39 
N.  H.  20  ;  Smith  p.  Smith,  13  Gray,  209  ; 
Lyon  p.  Lyon,  2  Gray,  867;  McGiffert 
p.  McGiffert,  31  Barb.  69 ;  Yischer  p. 
Yischer,  12  Barb.  640 ;  Thompson  v. 
State,  28  Ala.  12  ;  Harrison  p.  Harrison, 
20  Ala.  629  ;  19  Ala.  499  ;  Shaw  v,  Shaw, 
98  Mass.  158. 

[Jurisdiction,  —  It  is  clear  that  a  sov- 
ereign has  the  power  to  annul  foreign 
marriages  on  such  conditions  as  it  sees  fit, 
and  such  marriages  must  be  treated  as  void 
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eign  tribunal  out  of  the  United  States ;  because  the  lex  loci  con- 
tractus ought  to  govern ;  and  if  a  divorce  bj  a  judicial  proceeding 

marriage ;  and  that,  altboagh  the  original  domicile  and  marriage  of  the  parties  were 
in  Pennsylvania,  the  court  had  no  jurisdiction  of  a  cause  of  divorce  alleged  to  have 
been  committed  in  Ohio  by  the  husband,  while  his  domicile  was  in  the  State  of  Ohio. 
Ch.  J.  Gibson  briefly  but  forcibly  sustained  the  principle  of  the  decision.  So,  in  Ken* 
tucky,  it  is  held  that  no  state  or  nation  has  power  to  dissolve  the  marriage  contract 
between  citizens  of  any  other  state  or  nation,  not  resident  or  domiciled  within  its 
limits  ;  for  no  nation  could  preserve  its  social  order,  if  any  other  foreign  state  could, 
without  its  consent,  dissolve  or  disturb  that  most  important  domestic  institution  of 
marriage.  The  principle  that  no  foreign  power  can  control  the  marriage  contracts  of 
foreigners,  not  domiciled  within  its  jorisdictional  limits^  was  clearly  illustrated  in  the 
opinion  of  Gh.  J.  Robertson,  and  it  rests  upon  the  soundest  basis  of  policy  and  sov- 
ereignty, and  a  decree  of  divorce  was  held  to  be  void  against  a  husband  who  was  never 
domiciled  in  the  state.    Maguire  v,  Maguire,  7  Dana,  181. 


within  the  jurisdiction  of  such  sovereign,  ant,  or  some  statutory  substitute  therefor. 

The  courts  of  a  sovereign  have  not,  how-  is  required  for  the  validity  of  the  divorce 

ever,  such  absolute  power.     They  must  out  of  the  jurisdiction.    See  Le  Luenr  v. 

carry  out  the  wiU  of  the  sovereign,  either  Le  Lueur,  1  P.  D.  189  ;  Garner  v.  Gamer, 

expressed  or  presumed.     The  extent  of  56  Md.  127  ;  Hunt  v.  Hunt,  72  K.  T. 

the  jurisdiction  of  the  courts  has  been  217,  287.    In  Blnmenthal  p.  Tanneuholz, 

more  or  less  clearly  defined  by  statute  in  31  N.  J.  £q.  194,  it  appearing  that  neither 

England,  and  in  most  or  all  of  the  states,  party  was  domiciled,  and  only  the  plaintiff 

"Where  it  has  not  been  so  defined,  it  doubt-  resided  within  the  state,  the  ooort  refused 

less  wiU  be  presumed  to  depend  upon  the  to  take  jurisdiction,  there  being  no  statute 

ordinary  common-law  principles  of  juris-  providing  for  the  case.     In  Watkins  v, 

diction.    Thus,  in  Niboyet  v.  Niboyet,  4  Watkins,  185  Mass.  83,  it  was  held  that 

P.  D.  1,  it  was  held  that  an  Englisb  court  the  wife  might  be  ^garded  as  having  a 

could  grant  a  divorce  for  an  offence  com-  separate  domicile  in  a  suit  for  divorce  by 

mitted  in  England,  the  parties  being  resi-  a  husband  who  had  changed  his  domicile 

dent  but  not  domiciled  in  England.    But  to  another  state,  and  that  the  domicile  of 

see  judgment  of  Sir  Robert  Phillimore  in  the  wife  in  that  state  gave  the  court  juris- 

the  court  below,  and  dissenting  opinion  of  diction,  the  offence  having  been  committed 

Brett,  L.  J.,  on  appeal.     It  would  seem,  within  the  state.    The  question  of  juris- 

raoreover,   on  principle,  that   the  place  diction  Ds  not  the  same  when  the  decree 

where  the  offence  is  committed  is  imma-  goes  beyond  merely  dissolving  the  mar- 

terial.    The  giatiu  of  husband  and  wife,  riage.    Gamer  v.  Gamer,  supra;  Kline  v, 

once  created,  travels  with  the  person,  and  Kline,  67  Iowa,  886. 

the  courts  of  whatever  country  the  parties  Foreign  Divorces.  —  The  law  is  still 

come   into  have   jurisdiction  over  such  unsettled  as  to  how  far  foreign  divorces  are 

status,  where  the  municipal  law  so  pro-  to  be  recognized.    Admitting  that  a  sov- 

vides.     Strictly,  the  only  indispensable  ereign  is  under  no  absolute  obligation  to 

requisite  would  seem  to  be  jurisdiction  recognize  such  divorces,  it  stQl  may  be 

over  the  party  whose  status  is  to  be  de-  doubted  whether  it  would  not  have  been 

termined.      People  r.  Baker,   76  N.  Y.  wiser  for  the  courts  to  apply  the  ordinary 

78  ;  atiie,  107,  n.  1,  ad  Jin.    But  actual  rule,  that  a  foreign  judgment  is  to  stand, 

jurisdiction  over  the  person  of  the  defend-  unless  impeached  for  want  of  juiisdiction 
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in  one  of  these  United  States  be  entitled  to  a  different  considera* 
tion  in  others,  it  is  owing  to  the  force  which  the  national  compact, 
and  the  laws  made  in  pursuance  of  it^  give  to  the  records  and 
judicial  proceedings  of  other  states.  If,  however,  a  marriage  in 
New  York  should  be  dissolved,  not  by  a  regular  judicial  sentence, 
but  by  an  act  of  the  legislature  in  another  state,  passed  specially 
for  the  purpose,  and  for  such  a  cause  not  admissible  here,  would 
$%ieh  a  divorce  be  received  here  as  binding  ?  A  statute,  though 
not  in  the  nature  of  a  judicial  proceeding,  is,  however,  a  record 
of  the  highest  nature ;  and  in  some  of  the  states,  all  their  divorces 
are  by  special  statutes.  But  if  a  statute,  though  a  matter  of 
record,  was  to  have  the  same  effect  in  one  state  as  in  another, 
then  one  state  would  be  dictating  laws  for  another,  and  a  fearful 
collision  of  jurisdiction  would  instantly  follow.^  That  construc- 
tion is  utterly  inadmissible.     While  it  is  conceded  to  be  a  prin- 


or  other  caase,  leaving  it  to  the  legislative 
power  to  impose  such  conditious  as  wisdom 
might  suggest.  In  fact,  tliis  principle  has 
been  departed  from,  and  no  other  has  been 
substituted.  It  is  now  settled  that  the 
mere  fact  that  a  marriage  was  English 
will  not  x>reclude  the  court  of  the  domicile 
from  granting  a  divorce  which  will  be 
recognized  in  England.  Harvey  v.  Famie, 
8  App.  Cas.  43,  and  8.  c.  in  lower  courts. 
In  this  case,  the  husband  was  Scotch, 
and  married  in  England  an  English  lady, 
and  returned  to  Scotland  to  live.  His 
domicile  throughout  was  in  Scotland.  A 
Scotch  court  granted  a  divorce  for  an  of- 
fence committed  in  Scotland,  but  which 
was  not  a  cause  of  divorce  in  England. 
The  divorce  was  held  valid  in  England. 
The  cases  are  reviewed  at  some  length, 
but  no  general  principle  is  laid  down.  In 
Briggs  V.  Briggs,  5  P.  D.  163,  the  English 
court  refused  to  recognize  a  divorce  granted 
in  Kansas  to  a  husband  who,  as  the  court 
held,  had  not  changed  his  domicile,  having 
left  his  wife  in  England  only  a  year  before. 
In  this  country,  in  spite  of  the  provision 

of  the  federal  Constitution  that  each  state 

• 

shall  give  full  faith  and  credit  to  the  judg- 
ments of  every  other  state,  it  is  held  that 
a  divorce  granted  in  a  state  in  which 


neither  of  the  parties  was  domiciled  at  the 
time,  will  not  be  recognized  by  the  courts 
of  the  domicile,  at  least  where  one  of  the 
parties  went  from  his  domicile  so  as  to  oh- 
t^n  the  divorce  on  grounds  not  recognized 
as  valid  in  his  own  state.  It  is  said  that 
there  is  no  jurisdiction  in  such  a  case. 
Van  Fossen  t;.  The  State,  87  Ohio  St.  817; 
Sewall  p.  Sewall,  122  Mass.  156.  For  the 
converse  proposition,  that  a  divorce  granted 
by  the  courte  of  the  domicile  will  be  rec- 
ognized in  other  stetes,  see  Ross  v,  Ross, 
129  Mass.  248,  248  ;  Hunt  v.  Hunt,  72 
N.  Y.  217.  Where  only  one  of  the  par- 
ties was  domiciled  in  the  state  granting 
the  divorce,  it  seems  that  the  divorce  will 
not  always  be  recognized  in  the  state  of 
the  domicile  of  the  other  party.  People 
V.  Baker,  76  N.  Y.  78.  Cora  p.  Burlen  v. 
Shannon,  115  Mass.  488.  And  see  Loud 
V,  Loud,  129  Mass.  14.  See  further,  as  to 
separate  domicile  of  husband  and  wife  for 
purposes  of  divorce,  Mellen  v.  Mellen,  10 
Abb.  N.  C.  329,  and  note  ;  Briggs  v. 
Briggs,  6  P.  D.  163.  •—  B.] 

*  But  statutes  of  this  class  are  in  sub- 
stence  judicial  proceedings.  See  Lord 
Colonsay's  remarks  in  Shaw  v.  Gould,  L. 
R.  3  H.  L.  55,  91. 
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ciple  of  public  Uw,  reqiusite  for  the  safe  intereoone  mod 
•  118  oommerce  of  mankind,  that  acta  valid  *bj  the  law  of  the 

place  where  they  ariae,  are  valid  ererywhere,  it  ia,  at  the 
aame  time,  to  be  nndentood  that  thia  principle  relatea  (jfolj  to 
civil  acta  foonded  on  the  volition  of  the  partiea,  and  not  to  aach 
aa  proceed  from  the  aovereign  power.  The  force  of  the  latter 
cannot  be  permitted  to  operate  beyond  the  limita  of  the  territorjr, 
without  affecting  the  neceaaarj  independence  of  nationa.  And, 
in  the  present  case,  it  is  to  be  observed  that  the  act  of  Congress 
of  the  26th  of  May,  1790,  a  11,  prescribing  the  mode  of  authen- 
ticating records,  only  declares  the  faith  and  credit  to  be  given  to 
the  records  and  judicial  proceedings  of  the  eaurt$  in  the  several 
states ;  and  the  supplementary  act  of  the  27th  <rf  March,  1804, 
c  56,  relates  only  to  office  books  kept  in  the  public  offices,  and 
has  no  bearing  on  this  point  But  if,  instead  of  a  divorce  by 
statute  ex  direetOy  the  act  should  refer  a  special  case  to  a  court 
of  justice,  with  directions  to  inquire  into  the  fact,  and  to  grant 
a  divorce,  or  withhold  it,  as  the  case  mi^t  require,  would  that 
be  a  judicial  proceeding,  to  which  full  effect  ought  to  be  given  ? 
A  number  of  embarrassing  questions  of  this  kind  may  be  raised 
on  this  subject  of  interfering  jurisdictions,  and  some  of  them 
may,  probably,  hereafter  exercise  the  talents,  and  require  the 
application  of  the  utmost  discretion  and  wisdom,  of  the  courts 
of  justice.  I  have  done  as  much  as  becomes  the  duty  which  I 
have  assumed,  in  bringing  into  view  the  most  material  decisions 
which  have  taken  place,  and  stating  the  principles  which  have 
been  judicially  recognized,  (a) 

3.  BSiaot  of  Foreign  Judgments  and  SnitB.  —  (1. )  Foreign  Judg^ 
menu.  —  In  cases  not  governed  by  the  Constitution  and  laws  of 
the  United  States,  the  doctrine  of  the  English  law  generally,  and 
with  some  few  exceptions,  is  the  law  of  this  country,  as  to  the 
force  and  effect  to  be  given  to  foreign  judgments.     I  shall  prob- 

(a)  In  Tolen  v,  Tolen,  2  Blackf.  (Ind.)  407,  a  dirorce  a  vinculo  for  adaltery  was 
•attained  in  Indiana,  thoogh  the  partiea  were  married  in  another  state,  where  they 
redded,  and  the  canae  of  diYoroe  aroae  there,  and  the  defendant  continued  to  reaide 
there,  and  had  constmctiTe  notice  only  of  the  aoit  of  his  wife  for  a  divorce  by  publica- 
tion ;  bat  ehe  had  for  some  yeare  been  a  bona  Jide  citizen  of  Indiana,  and  acquired  a 
domicile  animo  manendi.  The  decuiion  was  founded  upon  the  authority  of  the  statute 
of  1881,  which  allowed  suits  for  a  diroroe  for*jast  cause  to  all  persons  who  had  resided 
in  the  state  one  year,  and  as  sgainst  non-residents,  on  giving  constructive  notice  by 
poblication. 
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ably  take  occasion,  in  subsequent  parts  of  these  lectures,  to  con- 
sider the  effect  to  be  given  here  to  foreign  contracts,  foreign 
assignments,  foreign  official  acts,  and  other  various  transac- 
tions in  the  course  of  business,  as  the  subjects  to  which 
^they  can  be  applied  may  render  easy  and  pertinent  the  *119 
consideration  of  this  branch  of  municipal  and  general  juris- 
prudence. At  present  it  will  be  sufficient  to  show,  in  connection 
with  this  inquiry,  that  the  English  law  is  exceedingly  if  not 
peculiarly  liberal,  in  the  respect  which  it  pays  to  foreign  judg- 
ments, in  all  other  cases,  except  the  case  of  a  foreign  divorce  of 
an  English  marriage.  As  early  as  the  reign  of  Charles  IL, 
Lord  Chancellor  Nottingham  maintained,  in  the  House  of  Lords, 
in  CoUingham^M  eate,  (a)  that  a  foreign  decree  of  divorce,  in  the 
case  of  a  foreign  marriage,  was  conclusive,  and  could  not  be 
opened,  or  the  merits  reexamined.  It  was  against  the  law  of 
nations,  he  observed,  not  to  give  credit  to  the  judgments  and 
sentences  of  foreign  countries,  till  they  be  reversed  by  the  law, 
and  according  to  the  forms  of  those  countries  wherein  they  were 
given.  He  referred  to  Wier^s  c(Me,  5  Jas.  L,(i)  wherein  a 
judgment  in  debt  having  been  rendered  in  Holland  against  an 
Englishman,  he  fled  from  execution  to  England,  and  the  judg- 
ment being  certified,  the  defendant  was  imprisoned  in  the  admir- 
alty for  the  debt,  and  the  E.  6.,  upon  habeas  corpuSj  held  the 
imprisonment  to  be  lawful,  and  that  ^Mt  was  by  the  law  of 
nations  that  the  justice  of  one  nation  should  be  aiding  to  the 
justice  of  another  nation,  and  the  one  to  execute  the  judgments 
of  the  other."  It  has  become  a  settled  principle  in  the  English 
courts,  that  where  a  debt  has  been  recovered  of  a  debtor,  under 
the  process  of  foreign  attachment,  fairly  and  not  collusively,  the 
recovery  is  a  protection  to  the  garnishee  against  his  original 
creditor,  and  he  may  plead  it  in  bar.(<?) 

(a)  Note  to  2  Swanst.  242,  from  Lord  KottiDgham's  liSS. 

(b)  1  Bol.  Abr.  580,  pi.  12. 

(e)  Le  Cbeyalier  v.  Ljrncb,  Dodg.  170 ;  Cle^e  v.  MUIb,  Cooke's  B.  L.  248 ;  Allen 
V.  Dimdae,  8  T.  R.  125 ;  M'Daniel  v.  Hughes,  8  East,  867  ;  Huxham  v.  Smith,  2 
Camp.  19 ;  Embree  v.  Hanna,  5  Johns.  101  ;  Holmes  v.  Bemaen,  i  Johns.  Ch.  460. 
Where  proceedings  are  in  rem,  all  persons  who  could  have  asserted  a  right  to  the  prop- 
erty become  parties  by  the  monition ;  and  all  jadgments  founded  upon  such  proceed- 
ings, whether  they  regard  real  or  personal  property,  being  within  the  jurisdiction  of 
the  court,  are  held  Talid  and  bindings  as  being  res  judicata  in  every  other  country,  in 
respect  to  all  matters  of  right  and  title,  transfer  and  disposition  of  the  property.  Rose 
m.  Himely,  4  Gnmch,  241 ;  7  id.  429,  s.  p. ;  Grant  v.  M'Lachlin,  4  Johns.  84 ;  CaiiA 
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A  distinction  has  been  taken,  since  the  time  of  Lord 
*  120  Nottingham,  between  a  suit  *  brought  to  enforce  a  foreign 
judgment,  and  a  plea  of  a  foreign  judgment  in  bar  of  a 
fresh  suit  for  the  same  cause.  No  sovereign  is  obliged  to  execute, 
within  his  dominion,  a  sentence  rendered  out  of  it;  and  if  execu- 
tion be  sought  by  a  suit  upon  the  judgment,  or  otherwise,  he  is  at 
liberty,  in  his  courts  of  justice,  to  examine  into  the  merits  of 
such  judgment ;  for  the  effect  to  be  given  to  foreign  judgments  is 
altogether  a  matter  of  comity,  in  cases  where  it  is  not  regulated 
by  treaty.  In  the  former  case  of  a  suit  to  enforce  a  foreign  judg- 
ment, the  rule  is,  that  the  foreign  judgment  is  to  be  received,  in 
the  first  instance,  as  prima  facie  evidence  of  the  debt;  and  it  lies 
on  the  defendant  to  impeach  the  justice  of  it,  or  to  show  that  it 
was  irregularly  and  unduly  obtained.  This  was  the  principle 
declared  and  settled  by  the  House  of  Lords,  in  1771,  in  the  case 
of  Sinclair  v.  Frmer,  upon  an  appeal  from  the  Court  of  Session  in 
Scotland,  (a)     But  if  the  foreign  judgment  has  been  pronounced 

PhUipica,  part  2,  sec.  22,  cited  and  proved  on  trial  as  containing  the  same  and  the 
trne  Spanish  law  on  the  point ;  8  Binney,  230,  note  ;  Baaduc  v.  Nicholson,  4  La.  81. 
(a)  Cited  in  the  case  of  the  Duchess  of  Kingston,  11  State  Tr.  by  Haig.  222  ;  and 
also  in  Walker  v.  Witter,  Dong.  1 ;  and  in  Galbraith  v.  Neville,  ib.  6,  note.  See  also 
Lord  Eenyon's  opinion  in  this  latter  case,  5  East,  476,  note ;  and  also  Lord  Mansfield's 
opinion  in  Walker  o.  Witter,  and  the  opinion  of  Boiler,  J.,  in  Galbraith  «.  Neville, 
and  the  opinion  of  Lord  Ch.  J.  Eyre,  in  Philips  v.  Hunter,  2  H.  Bl.  410 ;  Hall  v. 
Odber,  11  East,  124.  But  in  Martin  v.  NicoUs,  8  Sim.  468,  the  Vice-Chancellor  haa 
undertaken  to  controvert  the  doctrine  in  Sinclair  v.  Eraser,  and  he  held  that  a  foreign 
judgment  could  not  be  questioned,  not  merely  when  it  comes  in  collaterally,  or  by 
way  of  defence,  but  in  a  suit  brought  directly  upon  it  to  enforce  it  It  is  requisite, 
however,  in  order  to  recognize  and  give  effect  in  any  way  to  a  foreign  judgment,  that 
the  court  which  pronouticed  it  was  competent  to  the  case,  and  had  due  and  lawful 
jurisdiction  over  the  cause  and  the  parties,  and  that  there  had  been  regular  judicial 
proceedings  ;  and  this  is  the  case  whether  the  proceedings  which  led  to  the  judgment 
be  in  rtm  or  in  personam.  Sawyer  v.  The  Maine  E.  4  M.  Ins.  Co.,  12  Mass.  291  ; 
Bradstreet  v.  Neptune  Ins.  Ck>.,  8  Sumner,  600 ;  Story's  Gomm.  on  the  Conflict  of 
Laws,  [§$  586-590 ;]  see  also  supra,  L  261,  n.  b.  The  present  inclination  of  the 
English  courts  is  in  conformity  with  the  opinion  of  the  Vice-ChanceUor.  Lord  Ellen, 
borough,  in  Tarleton  v.  Tarleton,  4  M.  4  S.  21  ;  Guinness  v.  Carroll,  1  B.  4  Ad.  459  ; 
Becquet  o.  McCarthy,  2  id.  951 ;  see  also  Starkie  on  Evidence,  i.  208,  [pt  2,  c  2,  ii.] 
The  arguments  and  authorities  for  and  against  the  latter  doctrine  of  the  English  courts, 
that  a  foreign  judgment,  regularly  obtained,  is  conclusive  ex  comitate  gentium,  as  well 
where  it  is  sought  to  be  enforced  as  when  it  is  interposed  by  way  of  plea,  are  fully  and 
ably  stated  and  considered  in  Southgate  v.  Montgomerie,  in  the  Scotch  court  at  Edln- 
bnigh,  in  1885.  The  lord  ordinaiy  (Jefifrey)  decided  that  foreign  judgments  were 
only  prima  facie  evidence  of  the  claim,  and  the  discussions  alluded  to  were  on  appeal 
from  that  decision.  It  would  seem,  from  the  case  of  Smith  v.  Nicolls,  5  Bing.  N.  C. 
208}  that  the  En^ish  courts  are  returning  to  the  old  doctrine  of  Mansfield,  Eyre^ 
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by  a  court  possessed  of  competent  jurisdiction  over  the  cause  and 
the  parties,  and  carried  into  effect,  and  the  losing  parties  insti- 
tute a  new-^uit  upon  the  same  matter,  the  plea  of  the  former 
judgment  constitutes  an  absolute  bar,  provided  the  subject,  and 
the  parties,  and  grounds  of  the  judgment,  be  the  same.  It  is  a 
res  jvdieatcL,  which  is  received  as  evidence  of  truth;  and  the 
ezceptio  ret  judicatcBy  as  the  plea  is  termed  in  the  civil  law,  is 
final  and  conclusive.  (()  This  is  a  principle  of  general  jurispru- 
dence founded  on  public  convenience,  and  sanctioned  by  the 
usage  and  courtesy  of  nations.  (<?)^(2;)      The  rule  of  the  Eng- 

and  Eenyon,  that  in  assnmpsit  on  a  foreign  jndgment,  the  judgment  is  only  prima 
fade  evidence  of  the  debt  In  Houlditch  r.  Donegal  (8  Bligh,  801),  the  result  of  the 
judgment  of  the  House  of  Lords  was,  that  there  were  cases  in  which  it  was  competent 
for  the  court  to  look  into  the  ground  and  reasons  of  the  foreign  judgment,  and  satisfy 
itself  as  to  the  law  of  the  country.  And  in  Koster  v.  Sapte  (1  Curteis,  691),  in  the 
prerogatiTe  court  of  Canterbury,  Sir  Herbert  Jenner  admitted,  that  under  certain 
circumstances,  as  where  there  was  a  question  as  to  jurisdiction,  or  whether  the  party 
was  cited  according  to  law,  and  for  some  other  purpose,  a  foreign  decree  might  be 
examined,  but  that  it  could  not  be  opened,  in  order  to  examine  by  your  own  lights 
and  knowledge  whether  a  foreign  judgment  was  pronounced  on  good  ground  or  not. 
See  also,  on  this  subject,  Bradstreet  v.  Neptune  Ins.  Co.,  8  Sumner,  600  ;  the  Law 
Reporter,  No.  2,  for  January,  1840  ;  Price  v.  Dewhurst,  8  Sim.  279.  Mr.  Justice 
Story  reasons  strongly  in  favor  of  the  latter  doctrine  of  the  absolute  conclusiveness 
of  foreign  judgments  (Comm.  on  the  Conflict  of  Laws  [§  607])  ;  and  that  is  certainly 
the  more  convenient  and  the  safest  rule,  and  the  most  consistent  with  sound  principle, 
except  in  cases  in  which  the  court  which  pronounced  the  judgment  has  not  due  juris- 
diction of  the  case,  or  of  the  defendant,  or  the  proceeding  was  in  fraud,  or  founded 
in  palpable  mistake  or  irregularity,  or  bad  by  the  law  of  the  rei  judicaUz;  and  in  all 
such  oases  the  justice  of  the  judgment  ought  to  be  impeached.  Not  only  Yattel,  but 
Hnbems  and  other  civilians  cited  by  Henry  on  Foreign  Law,  maintain  the  entire 
validity  of  foreign  judgments  in  every  other  country.  Yattel,  b.  2,  c.  7,  sec.  84,  85 ; 
Huberus,  de  Conflictn  Legum,  Ub.  1,  tit.  8,  sec.  8,  6  ;  Henry  on  Foreign  Law,  74,  75, 
76.  In  Boston  India  Rubber  Factory  v.  Hoit,  14  Vermont,  92,  it  was  held  that 
assnmpsit  was  not  the  proper  action  on  a  ju4gment  of  another  state,  but  it  should  be 
debt  on  the  record  of  the  judgment    See  mprOy  i.  260. 

(6)  Hughes  V.  Cornelius,  Raym.  473 ;  8.  o.  2  Show.  232 ;  Burrows  o.  Jemino,  Str. 
738 ;  HamUton  v.  The  Dutch  East  India  Company,  8  Bro.  P.  C.  by  Tomlins,  264  ; 
Lothian  v.  Henderson,  8  Bos.  k  P.  499 ;  Graham  v.  Maxwell,  3  Dow,  814  ;  Lord  Ch. 
J.  Eyre,  in  Philips  v.  Hunter,  2  H.  BL  410 ;  Tarleton  v.  Tarleton,  4  M.  4  S.  20 ; 
Thompson  v.  Tolmie,   2  Peters,  157  ;  Lalanne  v.  Moreau,  18  La.  487. 

(e)  Yattel,  b.  2,  c.  7,  sec.  84,  85  ;  Kartens,  Law  of  Nations,  b.  8,  c.  3,  sec.  20 ; 
Ersks.  Inst  of  Scots*  Laws,  iL  785  ;  Kame's   Pr.  of  Equity,  ii.  866  ;  or,  b.  8,  c.  8, 

1  Foreign  JudgrMnte,  —  (a)  JwriadiC'  one  of  the  United  States  in  the  courts  of 
tion.  —  As  to  the  effect  of  judgments  of    another,  see  i.  262,  n.  1.    A  foreign  jndg- 

(x)  In  the  recent  case  of  Sirdar  [1894]  A.  C.  670,  688,  the  Earl  of  Sel- 
Gnrdyal  Sing^  v.  Bigah  of,  Faridkote,     borne,  in  delivering  the  judgment  of  the 
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*  121  lish  law  has  been  *  very  generally  recognized  in  the  courts 
of  justice  in  this  country,  in  cases  not  affected  by  the  Con- 
sec  6 ;  notes  to  vol.  i.  p.  6,  of  More's  ed.  of  Lord  Stair's  Institations.  A  judg* 
roent,  while  it  stands,  cannot  be  impeaclied  by  the  parties  or  priyies  to  the  record, 
in  a  collateral  action,  or  in  another  court.  This  is  a  general  principle.  De  Medina 
V,  Qrove,  [10  Q.  B.  152  ;  ib.  172.] 

ment  may  be  impeached  for  want  of  juris-  Roossillon,  14  Ch.  D.  851.    But  this  rule 

diction  or    notice,  notwithstanding   the  does  not  hold  if  the  defendant  was  domi« 

absent  defendant,  not  being  a  subject,  was  died  in  the  foreign  jurisdiction,  thongh 

serred  with  all  the  formalities  required  resident  abroad.    Hunt  v.  Hunt,  72  K. 

by  the  foreign  law,  so  that  the  judgment  Y.  217.  —  B.] 

could  not  be  impeached  there.  For  the  (h)  Frantd,  —Foreign  judgments,  on- 
ground  of  enforcing  it  is,  that  it  imposes  like  the  judgments  of  one  of  the  United 
a  duty,  which  the  domestic  court  recog-  States  in  the  courts  of  another,  may  be 
nizes,  and  it  would  not  recognize  '  the  impeached  for  fraud.  AfiU,  109,  n.  1 ; 
power  of  a  foreign  court  to  bind  persons  Bank  of  Australasia  v.  Kias,  16  Q.  B.  717 ; 
not  subject  to  the  jurisdiction.  Bischoff  Shedden  v.  Patrick,  1  McQ.  585  ;  [Ochsen- 
p.  Wetheied,  9  Wall.  812  ;  Schibsby  v.  beinv.  Papelier,  8  L.  B.  Ch.  695 ;]  Dobson 
Westenholz,  L.  R.  6  Q.  B.  155.  (See  v,  Pearce,  2  Keman,  156  (states  the  prin- 
Pennoyer  v,  Neff,  95  U.  S.  714  ;  McEwan  ciple,  but  it  was  an  inter-state  case,  and 
V.  Zimmer,  88  Mich.  765  ;  Roussillon  v.  seems  inconsistent  with  Christmas  o.  Roa- 


House  of  Lords,  said  :  "AU  jurisdiction  is  A  foreign  judgment  for  the  reooyeiy 

properly  territorial,  and  '  extra  territorium  of  a  debt  must  condusiyely  settle  its  ex- 

jusdiemtifimpufUfumpareiur/TwntonBl  istence  between  the  parties.    Nouyion  v. 

jurisdiction  attaches  (with  special  ezcep-  Freeman,  15  A.  C.  1.    A  foreign  jndg- 

tions)  upon  aU  persons  either  permanentiy  ment  is  only  evidence  of  a  debt.    Hawks- 

or  temporarily  resident  within  the  terri-  ford  v.  Giflbrd,  12  A.  C.   122.    But  the 

tory  while  they  are  within  it ;  but  it  does  real  nature  of  the  cause  of  action  in  a 

not  follow  them  after  they  have  withdrawn  foreign  court   is  not  so  merged   in  its 

from  it,  and  when   they  are  living   in  judgment   as    to    be    changed    thereby, 

another  independent  country.     It  exists  Huntington    9.   Attrill,  146   U.  S.  657. 

always  as  to  land  within  the  territory.  See  Concha  v.  Concha,  11  App.  Cas.  541 ; 

and  it  may  be  exercised  over  moveables  29  (Th.  D.  268 ;  Mutrie  v.  Binney,  85  Ch. 

within  the  territory  ;  and,  in  questions  of  D.  614  ;  Grant  v.  Easton,  82  W.  R.  124 ; 

status  or  succession  governed  by  domicile,  Trefz  r.  Knickerbocker  Life  Ins.  Co.,  8 

it  may  exirt  as  to  persons  domiciled,  or  Fed.  Rep.   177 ;    Moch  v.  Viiginia  Fixe 

who  when  living  were  domiciled,  within  Ins.  Co.,  10  id.  696 ;  McMnUen  «.  Richie, 

the  territory.    As  between  different  prov-  41  id.  502  ;  Hilton  v.  Onyot,  42  id.  249. 

inces  under  one  sovereignty  («.  g,  under  Fraud  is  a  defence  to  a  foreign  judgment 

the  Roman  Empire)  the  legislation  of  the  even  when  it  cannot  be  proved  without 

sovereign    may  distribute   and   regulate  re-trying  the  questions  a4judicated  in  the 

jurisdiction  ;  bat  no  territorial  legislation  foreign  court.    Abouloff  v.  Oppenheimer, 

can  give  jurisdiction  which  any  foreign  10  Q.  B*  D.  295 ;  Vadala  v.  Lawes,  25 

court  ought  to  recognize  against  foreign-  id.  810  ;  62  L.  T.  701.    Any  judgment 

ers,  who  owe  no  allegiance  or  obedience  procured  by  the  fraud  of  either  or  both 

to  the  Power  which  so  legislates."  parties  to  the  suit,   for  the  purpose  of 
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stitution  and  law  of  the  United  States,  (a)  {x)    There  is  one 
exception  in  the  jurisprudence  of  some  of  the  States,  as  to  the 

(a)  Hitchcock  4  Fitch  v.  Aicken,  1  Gaines,  460 ;  Ooix  r.  Low,  1  Johns.  Gas.  841; 
Taylor  v.  Biyden,  8  Johns.  178 ;  Aldrich  «.  Kinney,  4  Gonn.  380 ;  Binell  v.  Briggs, 
9  Mass.  463  ;  Washington,  J.,  4  Gzanch,  442 ;  Taylor  v.  Phelps,  1  Harr.  4  Gill,  492  ; 
Barney  v.  Patterson,  6  Harr.  4  Johns.  182  ;  Story's  Gornm.  on  the  Gonflict  of  Laws, 
[I  586  €t  seg.],  and  the  numerons  cases  there  collected.  A  judgment  on  a  tmstee 
process  in  one  state  will  protect  the  trustee  in  a  soit  in  snother  state  for  the  same 
debt    Ocean  Ins.  Go.  v.  Portsmouth  B.  B.  Go.,  3  Met  420. 

sell,  5  WalL  290).     In  Perry  v.  Meddow-  Lamb,  8  G.  K  k.  8.  96.    But  it  \b  not  a 

croft,  10  Beav.  122,  an  infimt  who  was  bar  on  the  ground  that  it  has  meiged  the 

bastardized   by   a   sentence   of   nullity,  original  cause  of  action,  Lyman  p.  Brown, 

made  when  he  was  en  vaUrt  an  mkre^  was  2  Gurtis,   659  ;   snd  where   the  foreign 

allowed   to    attempt   to  impeach   it   in  judgment  was  for  the  defendant,  it  was 

another  court  of  the  same  country  for  held  that  it  should  have  been  alleged  to 

coUusion  between  the  parties,   it   being  be  conclusive  between  the  parties  where 

held  to  bind  him  unless  he  could  avoid  obtained,   Frayes  v.  Worms,   10   G.    B. 

its  eflect.    See  Meddowcroft  v.  Huguenin,  N.  s.  149.     A  foreign  judgment  is  equally 

4  lioore^  P.  G.  386.     Perhaps,  however,  conclusive  when  sued  upon.      Bank   of 

fraud  in  obtaining  or  passing  a  foreign  Australasia  v.  Nias,  16  Q.  B.  717  ;  Kelsall 

judgment  in  rem  could  not  be  set  up  v,  Marshall,  1  G.  B.  N.  s.  241.    So  is  it  as 

against  a  ftona  Jide  purchaser  who  was  to  the  ttatiui  of  a  person  domiciled  within 

quite  ignorant  of  it.    Oastrique  v.  Imrie,  the  jurisdiction  of  the  court  rendering  it 

L.  B.  4.  H.  L.  414,  483.  Doglioni  v.  Grispiu,  L.  B.  1  H.  L.  301. 

{e)  MerUa, — A  foreign  judgment  be-  (But  aUUu»  is  a  conception  of  uncertain 

tween  the  same  parties,  under  which  the  limits.    See  Austin  on  Juiisp.  3d  ed.  975, 

defendant  has  paid,  is  conclusive  on  the  Table  II.  note  3,  G.  b ;  Spencer  v.  WU- 

merits  when  pleaded  in  bar.    Barber  v.  liams,L.  B.2P.  4D.  230.)  Perhaps  this  is 


defrauding  third  persons,  may  be  colla-  there  is  a  presumption  of  jurisdiction  in 

terally  sttacked  by  the  latter,  if  it  con-  &vor  of  a  foreign  judgment    Mink  v. 

flicts  with   their  interests.    Atlas   Nat  Shaffer,   124    Penn.   St   280;   Gunn  v. 

Bank  v  More,  152  III.  528.  Peakes,  36  Minn.  177  ;  Bailey  v.  Martin, 

In  England,  a  foreign  judgment  as  to  119  Ind.  103.    No  greater  weight  is  to  be 

the  settlement  of  the  estate  of  a  deceased  here  given  to  a  foreign  judgment  than  is 

person  is  binding,  even  if,  because  of  a  allowed  to  our  own  judgments  by  the  law 

default,  that  judgment  proceeded  on  a  of  the  nation  where  it  was  rendered,  as  e.^. 

mistake  as  to  English  law,  or  the  whole  under  the  law  of  France  by  which  a  foreign 

of  the  facts  were  not  before  the  foreign  judgment  is  only  prima  faeU  evidence ; 

tribunal,  since  the  English  courts  do  not  Hilton  v,  Guyot,  159  U.  S.  113 ;  while 

sit  to  hear  appeals  from  foreign  courts,  under  the  law  of  England  and  Ganada,  a 

In  re  Trufort,  36  Oh.  D.  600.  judgment  rendered  here  on  the  merits  by 

(x)  There  is  no  presumption  in  favor  a  court  having  jurisdiction  of  the  cause 

of  the  jurisdiction  of  a  foreign  court  of  and  the  parties  is  conclusive.    Bitchie  v. 

equity,  acting  under  statutory  authority,  Mullen,  id.  285. 

from  its  assumption  of  jurisdiction.  Eelley         As  full  faith  and  credit  are  to  be  given 

«.  KeBey,  161  Mass.  111.    But  in  general,  to  the  judgments  of  sister  States  of  the 
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force  and  effect  of  foreign  sentences  in  the  prize  courts  of  admir- 
alty, bearing  upon  neutral  rights.  While  those  sentences  are 
regarded  in  the  courts  of  the  United  States  as  binding  and  con- 

the  reason  why  a  wife  by  a  preyioas  mar-  judgment  in  rem  is  conclasive  against  aU 

riage  was  aUowed  to  intervene  in  a  libel  the  world  if  the  subject-matter  was  so 

for  divorce  in  White  v.  White,  105  Mass.  situated  as  to  be  within  the  lawful  con- 

325.    See  7  Am.  I^aw  Rev.  159 ;  McGlurg  trol  of  the  state  under  the  authority  of 

V,  Terry,  21  N.  J.  £q.  225,  227.    So  an  which  the  court  sits,  and  the  sovereign 

adjudication  by  the  court  of  another  state  authority  of  that  state  had  conferred  on 

granting  a  divorce,  that  the  husband,  who  the  court  jurisciiction  to  decide  as  to  the 

was  residing  within  the  jurisdiction  at  disposition  of  the  thing,  and  the  court 

the  time,  was  Inma  fide  domiciled  there,  acted  within  its  jurisdiction.    This  was  so 

has  been  considered  conclusive  against  a  held  by  the  House  of  Lords  in  the  case  of 

-second  husband  of  the  divorced  wife,  in  a  a  sale  of  an  English  ship  decreed  by  a 

cause  of  nullity,  aUeging  that  the  former  French  court  in  consequence  of  a  misap- 

marriage  was  still  in  force.    And  it  was  prehension  of  the  English  law.    Castrique 

further  held  that  he  could  not  set  up  col-  v.  Imrie,  L.  R.  4  H.  L.  414,  448.     Uobbs 

lusion  of  the  parties  to  the  divorce,  as  the  v.  Henning,  cited  in  the  last  case,  will  be 

court  would  not  make  an  a<]yudication  as  found  17  C.  B.  N.  s.  791.     See  Godard  v. 

to  the  status  of  the  defendant  and  of  the  Gray,  L.  R.  6  Q.  B.  189.     [And  it  seems 

former  husband,  who  was  not  before  the  such  judgment  may  be  enforced  by  ah 

court,  contradictory  to  that  already  made  auxiliary  proceeding  in  rem  in  the  foreign 

in  the  other  state.    Kinnier  v.  Kinnier,  court.    The  City  of  Mecca,  5  P.  D.  28  ;  6 

15  N.  Y.  585,  540,  548.     And  generally  a  P.  D.  106.] 


Union,  they  may  be  attacked  for  want  of  in  which  neither  party  resides.    Watkins 

jurisdiction,  but  not  for  fraud,  error,  or  v.  Watkins,  125  Ind.  163  ;  Green  r.  Green, 

gross  negligence  and  mistake ;  or,  in  the  [1898]  P.  89.     A  divorce  decree  rendered 

case  of  divorce,   because  the  decree  was  by  default  against  a  non-resident  who  is 

rendered  for  a  cause  peculiar  to  that  State,  not  served  with  process  otherwise  than 

Texas  ft  P.  Ry.  Go.  v.  So.  Pac.  Ry.  Co.,  by  publication    cannot  be  enforced   out 

187  U.  S.  48  ;  Ambler  v,  Whipple,   189  of  jurisdiction.    Tumbull  v.  Walker,  67 

111.  811 :  Rand  o.  Hanson,  154  Mass.  87  ;  L.   T.    767  ;    see  Drake    v.   Granger,   22 

Mooney  v.  Hinds,  160  Mass.  469 ;  Sammis  Fla.  848 ;   Harris  v.  Harris,  115  N.  0. 

V.  Wightman,  81  Fla.  10  ;  Davis  v.  Davis,  587 ;  WaU  v.  Wall,  128  Penn.  St.  545  ; 

22  N.  Y.  S.  191 ;  White  v.  Reid,  24  id.  Morrill  v.  Morrill   (20  Or.  96),  23  Am. 

290  ;  Semple  v.  Glenn,  91  Ala.  245 ;  Rich-  St   Rep.  95  and  note  ;   In  re  James,  99 

ardson's  Appeal,  182  Penn.  St.  292;  Brown  Gal.  874.    A  decree  of  divorce  in  another 

V.  Eaton,  98  Ind.  591;  Snyder  v.  Gritch-  State  may  be  impeached  if  the  plaintiff  has 

field  (Neb.),  62  N.  W.  Rep.  806;  see  85  not  there  resided  for  the  period  required 

Cent  L.  J.  841 ;  88  id.  467  ;  50  Albany  by  its  statutes.    In  re  James,  99  Gal.  374  ; 

L.  J.  84.    Such  judgments  are  not  bind-  De  Meli  v.  De  Meli,  120  N.  Y.  485; 

ing  as  to  matters  not  within  the  pleadings  McShane  v.  McShane,  45  N.  J.  Eq.  841. 

or  issue.    Reynolds  v.  Stockton,  48  N.  J.  A  suit  for  divorce  lies  in  the  State  of  the 

Eq.   211  ;  see   In  re  Gaines'    Will,    82  plaintiff's  residence,  though  the  causes  for 

N.  Y.  S.  898.  divorce  occnrreil  elsewhere.  Jones  v.  Jones, 

A  divorce  is  void  if  granted  in  a  State  67  Miss.  195 ;  In  re  Feyh,  5  N.  Y.  S.  90. 
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elusive  upon  the  same  questions,  (b)  there  has  been  some  differ- 
ence of  opinion,  and  some  collisions  on  this  point,  in  the  de- 
cisions in  the  state  courts,  (c)  The  weight  of  judicial  authority 
appears^  however,  to  be  decidedly  in  favor  of  the  binding  force 
and  universal  application  of  the  doctrine  of  the  English  law.  (d) 

{b)  Groudson  v,  Leonard,  4  Cranch,  434  ;  Bose  v.  Himely,  ib.  241 ;  Hndson  v, 
Guestier,  ib.  293  ;  Bradstreet  v.  The  Neptune  Ins.  Co.,  3  Sumner,  600. 

(c)  They  were  decland  to  be  conclusive,  according  to  the  English  rule,  upon  the 
question  of  neutral  property,  in  a  subsequent  suit  upon  the  policy  of  insurance,  by 
the  courts  of  law  in  New  York.  Ludlows  v.  Dale,  1  Johns.  Gas.  16  ;  Vaudenheuvel  v, 
Uuited  Insurance  Company,  2  id.  127.  But  the  doctrine  in  those  cases  was  reversed 
in  the  Court  of  Errors,  2  id.  451.  They  were  declared  to  be  conclusive  by  the 
Supreme  Court  of  Pennsylvania,  in  1  Binn.  299,  note  ;  but  the  legislature  of  that  state, 
by  an  act  passed  in  March,  1809,  declared  that  they  should  not  be  held  conclusive. 
They  were  held  to  be  binding  in  South  Carolina,  2  Bay,  242  ;  in  Connecticut,  1  Day, 
142  ;  in  Massachusetts,  6  Mass.  277  ;  in  Maryland,  Gray  v.  Swan,  1  Harr.  ft  Johns. 
142 ;  but  an  act  of  the  legislature  of  Maryland,  in  1818,  c  164,  reduced  the  sentences 
of  condemnation  of  foreign  prize  courts  to  the  character  of  prima  facie  proof.  They 
were  held  conclusive  in  Guculla  v.  Louisiana  Ins.  Co.,  17  Martin  (La.),  464. 

(d)  Admiralty  courts  being  courts  of  the  law  of  nations,  their  seal  is  judicially 
taken  notice  of  in  the  courts  of  other  countries,  without  positive  proof  of  its  authen- 
ticity, Yeaton  v.  Fry,  6  Granch,  335,  848 ;  Thompson  v.  Stewart,  3  Conn.  171  ; 
though  the  rule  is  different  as  to  the  seal  of  other  foreign  courts,  and  it  must  be 
proved,  like  any  other  fact,  Delafield  v.  Hand,  8  Johns.  810  ;  De  Sobry  v.  De  Laistre, 
2  Harr.  ft  Johns.  192  ;  Henry  v.  Adey,  8  East,  221.  The  question  touching  the  effect 
of  foreign  judgments  has  been  frequently  and  very  extensively  and  profoundly  dis- 
cussed before  the  French  tribunals ;  and  it  is  surprising  to  observe  the  very  little 
respect  or  comity  which  has  hitherto  been  afforded  to  the  judidsl  decisions  of  foreign 
nations,  in  so  enlightened,  so  polished,  and  so  commercial  a  country  as  France. 

The  French  jurisprudence  on  this  subject  disclaimed  any  authority  derived  from 
the  juaffentium,  and  it  was  placed  entirely  upon  the  basis  of  the  royal  ordinance  of 
1629.  That  ordinance  declared  that  foreign  judgments,  for  whatever  cause,  should 
not  be  deemed  to  create  any  lien,  or  have  any  execution  in  France  ;  and  that,  notwith- 
standing the  judgments.  Frenchmen,  against  whom  they  might  have  been  rendered, 
should  not  be  affected  by  them,  but  be  entitled  to  have  their  rights  discussed  de  novo, 
equally  as  if  no  such  judgment  had  been  rendered.  Opinions  to  that  effect,  given  by 
several  celebrated  advocates  of  the  parliament  of  Paris,  as  early  as  1664,  are  pub- 
lished in  the  appendix  to  Henry's  Treatise  on  Foreign  Law,  published  at  London,  1823. 

Emerigon  (Traits  des  Ass.  c.  iv.  sec.  8,  c.  xiL  sec.  20)  said  that  the  rule  applied 
equally  in  favor  of  strangers  domiciled  in  France,  and  it  applied  whether  the  French- 
man be  the  plaintiff  or  defendant;  but  as  to  foreign  judgments  between  strangers,  they 
might  be  executed  in  France,  without  any  examination  of  the  merits.  The  principle 
in  the  civil  and  French  law  is,  that  a  judgment  is  conclusive  only  between  the  parties. 

It  has,  however,  been  a  vexed  question,  whether  foreign  judgments,  as  between 
strangers,  were  entitled  to  any  notice  whatever,  or  were  to  receive  a  blind  execution 
without  looking  into  their  merits.  There  seems  to  have  been  much  vibration  of 
opinion,  and  doubt  and  uncertainty,  on  this  point. 

In  the  elaborate  argument  which  M.  Merlin  delivered  before  the  court  of  cassation, 
in-  the  case  of  Spohrer  v.  Moe,  and  which  he  has  preserved  entire  in  his  Questions  de 
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(2.)  Of  LU  PendenM.  — A  lupendengj  before  the  tribunals  of 
another  jnrisdicticHi,  baa,  in  cases  of  proceedings  m  rem,  been 


Droit,  tit.  Jogement,  mc  14,  he  shoved,  bj  nuuij  jodieial  pneedeBt%  that  the  Wnodt 
law  (Juruprudmee  de»  arriU)  had  heen  imiform  from  the  date  of  the  rajel  onUneiiee 
down  to  this  day ;  that  nothing  which  had  heen  jodidaUy  decided  under  a  foraign 
inrifldiction  had  any  effect  in  Fiance,  and  did  not  afford  anj  gnmnd  or  color  even  for 
the  exeqftio  rn  judieaUe,  He  maintained  that  the  law  did  not  diirtngwiah  between 
caaes,  for  that  all  foreign  judgmentt,  whoerer  might  be  the  paitiea,  iriiether  in  favor 
or  against  a  Frenchman  with  a  stnnger,  or  whether  between  itrangen,  and  whether 
the  jadgment  was  bj  default,  or  npon  confession  or  trial,  were  of  no  avafl  in  France, 
and  the  juriaprudence  de$  arriU  rejected  erery  snch  distinction.  Whenever  this  role 
had  been  sospended,  it  bad  been  occasioned  by  the  force  of  special  txeaties,  each  as 
that  between  Fnmce  and  the  Swiss  cantons^  in  1777 ;  or  accorded  by  way  of  reci- 
procity to  a  particokr  power,  soch  as  in  the  case  of  the  Dnke  of  Lonaine,  in  1788. 
The  Jadgment  of  the  ooort  of  cassation,  on  appeal,  rendered  in  the  year  12  of.  the 
French  repablic,  was,  that  the  foreign  judgment,  in  that  case,  in  which  a  Frenchman 
was  one  of  the  parties  and  a  Norwegian  the  other,  was  of  no  eflect  whaterer.  [Fide 
B^pertoire  de  Jarispmdence,  tit  Jngeroent,  sec.  6  ;  Qaestions  de  Droit,  h.  t.  sec  14.) 
Afterward,  in  the  case  of  Holker  o.  Parker,  decided  in  the  cooit  of  cssostion  in  1819, 
it  was  settled  open  the  aathority  of  the  new  Code  Civil,  nos.  2128  and  2128,  and  of  the 
Code  de  ProcMnre,  n.  548,  that  the  Ordinance  of  1629  no  longer  applied,  and  that  the 
codes  made  no  distinction  among  foreign  judgments,  and  rendered  them  all  ezeenlory, 
or  capable  of  execution  in  Frsnce,  after  being  subject  to  reeiamination  ;  and  whoever 
sought  to  enfofce  a  foreign  jadgment  must  show  the  reasons  on  which  it  is  founded. 
(  Fide  Questions  de  Droit,  par  M.  Meilin,  tit.  Jugement,  sec  14.)  In  that  very  case  it 
had  been  previously  decided,  by  the  court  of  the  first  instance^  at  Paris,  in  1815,  that 
a  foreign  judgment  was  to  be  rq;arded  as  definitive  between  strsngers,  and  to  be 
executed  in  France,  without  their  courts  being  permitted  to  take  oognizsnce  of  the 
merits.  The  Royal  Court  of  Paris,  in  1818,  on  appeal,  decided  otherwise,  and  declared 
that  foreign  judgments  had  no  effect  in  France,  and  that  the  principle  was  unqualified 
and  absolute,  and  was  fonnded  on  the  sovereignty  and  independence  of  nations,  and 
could  be  invoked  by  all  persons,  subjects  and  strangers,  without  distinction.  The 
court  of  csssatioD,  on  a  farther  appeal,  decided  that  they  were  to  be  regarded  tub 
viodo  ;  they  were  not  to  be  of  any  force  without  a  new  investigation  of  the  merits  ; 
for  a  blind  submission  to  them  would  be  repugnant  to  the  nature  of  judicial  tribunals, 
and  strike  at  the  right  of  sovereignty  within  every  independent  territory.  I  have 
said  that  the  rule  was  setiied  in  that  case  ;  but  it  seems  to  be  difficult  to  know  when  or 
how  the  rule  on  this  subject  can  be  deemed  settled  in  France,  for  the  conflict  of  opin- 
ions between  their  various  tribunals,  and  at  different  periods  of  time,  is  extnu>rdinai7. 
This  veiy  question,  whether  a  foreign  jadgment  between  two  strangers  could  receive 
execution  in  France^  without  revision  or  discussion,  was  raised  in  January,  1824,  before 
a  tribunal  at  Paris,  between  Stackpoole  e.  Stackpoole  and  others,  and  it  was  decided 
in  the  negative,  after  a  diBCussion,  on  each  side,  distinguished  for  depth  of  learning  and 
a  lustre  of  eloquence  not  to  be  surpassed.  M.  TonlHer  ventures  to  consider  the  French 
juiispmdence,  or  the  droit  pMiCf  of  France,  as  being  irrevocably  established  by  the 
decree  of  the  court  of  cassation,  in  1819,  and  he  considers  it  as  resting  on  sound 
foundations.  Foreign  judgments  are  no  longer  absolute  nnllities,  duce  they  can  be 
declared  executory,  after  the  French  courts  have  taken  cognizance  of  the  merits  of 
them,  and  have  acted,  in  respect  to  them,  in  the  nature  of  a  court  of  appeals.    Tho 
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held  to  be  a  good  plea  in  abatement  of  a  suit  (x)     Thus, 
nrhere  a  creditor  of  A.,  a  *  bankrupt,  had,  bona  fide  and  by  *  128 

role  applies  to  all  fonign  judgments  withoat  distinction,  sod  the  French  courts  will 
admit  the  proofs  taken  in  the  foreign  courts  —  locus  regit  actum.  Vide  ToulHer's  Droit 
Civil  Fran^ais,  suivant  I'ordre  du  Code,  z.  noe.  76-86.  The  French  and  the  English 
law  have  now,  at  last,  approached  very  near  to  each  other  on  this  interesting  head  of 
national  jurisprudence.  They  agree  perfectly  when  the  foreign  judgment  is  sought 
to  be  enforced  ;  but  the  French  courts  wiU  not  permit,  as  they  certainly  ought,  a  plea 
of  a  foreign  judgment  in  bar  of  a  new  suit  for  the  aame  cause,  to  be  condusive,  if  fairly 
pronounced  by  a  foreign  court  having  a  jurisdiction  confessedly  competent  for  the  esse. 

(x)  The  doctrine  of  lU  pendens  is  con-  and  before  a  bill  of  review  Ib  brought, 
fined  to  realty  and  leaseholds,  and  does  Rector  v.  Fitzgerald,  59  Fed.  Rep.  808 ; 
not  include  personal  property.  Wigram  but  see  Cook  p.  French,  96  Mich.  525. 
V.  Buckley,  [1894]  8  Ch.  483  ;  see  Price  v.  In  the  Federal  Courts  of  Equity  and 
Price,  85  Ch.  D.  297.  As  to  registration  Admiralty,  althopgh  a  plea  of  Zt9a2i&i|jeit- 
in  England,  see  30  4  81  Yict.  c  47  ;  Pooley  deM  is  not  strictly  applicable  to  litigation 
V.  Boeanqnet,  7  Ch.  D.  541 ;  Beyfus  v,  abroad,  yet  the  plaintiff  may  be  required 
Bullock,  L.  B.  7  £q.  391 ;  Schofield  v.  to  elect  between  the  suits,  when  an  ade- 
Solomon,  54  L.  Ch.  1101  ;  Ex  parte  quate  remedy  may  be  had  in  either. 
Hawes,  15  L.  R.  Ir.  373  ;  see  Norris  v.  Lynch  p.  Hartford  Fire  Ins.  Co.,  17  Fed. 
lie  (152  lU.  190),  43  Am.  St  Rep.  233,  Rep.  627.  As  to  the  pendency  of  a  foreign 
and  note ;  Osbom  v.  Glasscock,  39  W.  Ya.  suit,  the  case  of  Dillon  v.  Alvares,  4  Yes. 
749,  760.  lAs  pendens  applies  only  to  357,  is  not  now  a  reliable  authority  under 
soits  that  procM  to  a  final  decree,  snd  the  present  English  practice,  the  rule  now 
not  to  those  in  which  the  bill  is  disnussed  being  that,  as  the  forms  of  procedure  and 
without  service  or  appearance.  Allison  v.  remedies  may  differ  in  the  two  countries, 
Drake,  145  I1L  500.  In  equity,  contrary  there  is  no  presumption  that  more  than 
to  the  rule  at  law,  it  does  not  exist  untU  one  suit  is  vexatious,  and  a  special  case 
the  subpoena  is  served.  See  Newman  o.  must  be  made  out,  especially  in  suits  in 
Chapman  (2  Rand.  93),  14  Am.  Dec.  766,  personamj  and  before  decree,  to  induce 
and  note ;  Holland  v.  Citizen's  Bank,  16  the  xx>urt  to  interfere.  See  McHenry  p. 
R.  I.  784 ;  Burt  v.  Gamble,  98  Mich.  402  ;  Lewis,  22  Ch.  D.  397  ;  21  id.  202  ;  Peru- 
Duff  V.  McDonou^,  156  Penn.  St.  10 ;  vian  Guano  Co.  o.  Bockwoldt,  23  Ch.  D. 
Burleson  p.  McDermott,  57  Ark.  229  ;  225 ;  Mutrie  p.  Binney,  35  id.  614 ;  The 
Zieverink  p.  Kemper,  50  Ohio  St  208.  Reinbeck,  60  L.  T.  209;  The  Christians- 
The  modem  rule  depends  upon  the  in-  borg,  10  P.  D.  141 ;  Armstrong  p.  Arm- 
ability  of  litigants  to  alienate  contested  strong,  [1892]  P.  98  ;  Hyman  v.  Helm,  24 
property,  rather  than  upon  express  or  im-  Ch.  D.  531.  See  also  Harper  p.  O'Brien, 
plied  notice.  See  McUwrath  p.  Hollander,  24  Fed.  Rep.  145;  Scott  v.  Rand,  118 
73  Ma  105 ;  Oliphant  v.  Bums,  146  N.  Y.  Mass.  215  ;  Mattel  p.  Conant,  156  Mass. 
218.  With  respect  to  lis  pendens,  an  418  ;  Cole  p.  Flitcraft,  47  Md.  312  ;  Paine 
amendment  of  the  bill  after  demurrer  p.  Schenectady  Ins.  Co.,  11  R.  I.  411. 
sustained  relates  back  to  the  filing  of  the  After  an  unsuccessful  plea  to  the  jurisdic- 
bill.  Cotton  p.  Dacey,  61  Fed.  Rep.  481  ;  tion,  the  defendant  may,  it  seems,  answer 
see  Turner  v.  Houp  (N.  J.  Eq.)*  38  Atl.  to  the  merits.  Battelle  p.  Yonngstown 
Rep.  28.  It  does  not  affect  one  who  Boiling  Mill  Co.,  16  Lea,  855. 
purchases  in  good  fiiith  after  final  decree 
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regular  process,  attached  in  another  state  a  debt  due  to  A. 
and  in  the  hands  of  6.,  it  has  been  held,  that  the  assignees  of  the 
bankrupt  could  not,  by  a  subsequent  suit,  recover  the  debt  of 
B.  (a)  The  pendency  of  the  foreign  attachment  is  a  good  plea 
in  abatement  of  the  suit  (6)^  In  such  a  case,  the  equity  of  the 
maxim.  Qui  prior  est  tempore^  potior  est  jure^  forcibly  applies. 
Unless  the  plea  in  abatement  was  allowed  in  such  a  case,  the 
defendant  would  be  left  without  protection,  and  would  be  obliged 
to  pay  the  debt  twice ;  for  the  courts  which  had  acquired  juris- 
diction of  the  cause,  by  the  priority  of  the  attachment,  would 
never  permit  the  proceeding  to  be  defeated  by  the  act  of  the  party 

So  far  the  French  jarisprudence  stiU  wants  the  true  spirit  of  international  comity. 
See  Merlin,  Repertoire,  tit.  Jogement,  sec.  6  ;  Pardessos,  Droit  Commercial^  v.  1488. 

(a)  Le  Chevalier  9.  Lynch,  Doug.  170. 

\h)  Lord  Holt,  in  Brook  v.  Smith,  1  Salk.  280  :  Embree  v.  Hanna,  5  Johns.  101 ; 
Carrol  v.  M'Donogh,  10  Martin  (La.),  609.  This  is  now  the  recognised  doctrine  in 
the  Supreme  Court  of  the  United  States.  Wallace  v.  M'Connell,  18  Peters,  186.  The 
priority  of  suit  will  determine  the  right.  See  Irvine  v.  Lumbermen's  Bank,  2  Watts 
lb  S.  100 ;  Lowry  9.  The  Same,  ib.  210.  But  in  West  v.  McConnell,  5  La.  424,  it 
was  heldf  that  the  pendency  of  a  suit  by  foreign  attachment,  for  the  ssme  cause  of 
action,  in  another  state,  could  not  be  pleaded  in  abatement  of  the  action  instituted  in 
Louisiana  ;  though  it  might  tend  to  modify  the  relief,  so  as  to  stay  execution  until  the 
party  credits  and  accounts  for  the  proceeds  of  the  property  seised  abroad,  or  else  dis- 
misses the  foreign  attachment. 

The  court  of  chancery  of  New  York  will  not  restrain,  by  injunction,  a  defendant 
from  prosecuting  a  foreign  suit  previously  commenced.  Mead  «.  Merritt,  2  Paige, 
402 ;  though  this  has  been  done  in  the  English  chancery  under  special  drcomstances. 
Bushby  v.  Munday,  5  Mad.  297.  It  has  been  done  where  the  proceeding  in  a  foreign 
court  was  instituted  by  the  tame  party  as  to  the  same  matter.    1  Sim.  4  Stu.  16. 

^  Li$  Pendens.  —  The  text  is  confirmed  22  Conn.  486 ;  De  Armond  v.  Bohn,  12 

by  American  Bank  9.  Rollins,  99  Mass.  Ind.  607 ;  [Stanton  9.  Embrer,  98  U.  S. 

818 ;  Whipple  9.  Bobbins,  97  Mass.  107  ;  548 ;  Allen  9.  Watt,  69  111.  656  ;1  nor  to  a 

[Lawrence  r.  Remington,  6  Bias.  44.    See  like  suit  in  the  United  States  courts  in 

Eddy  V.  O'Hara,   182  Mass.  56.]    It  is  another   state.    White   9.    Whitman,    1 

well  settled  that  the  pendency  of  a  prior  Curtis,  494.    But  it  has  been  held  other* 

suit  in  penonam,  in  a  foreign  court,  be-  wise  when  the  prior  suit  was  pending  in 

twsen  the   same  parties,   for  the   same  the  court  of  the  state  in  which  the  United 

cause  of  action,  is  not   a   bar.     Cox  9.  States  court  afterwards  sued  in  was  sit- 

Mitchell,  7  C.  B.  M.  s.  55  ;  Scott  v.  Lord  ting.     The  decision  was  put  on  general 

Seymour,  1  H.  4  C.  219 ;  [McHenry  9.  grounds.    Eari  9.  Raymond,  4  McLean, 

Lewis,  21  Ch.  D.  202.]     Neither  is  the  288.    Lis  pendens  is  no  bar  if  the  second 

pendency  of  such  a  suit  in  one  state  of  suit  is  of  a  different  nature  from  the  first 

the  Union  a  bar  to  a  like  suit  in  another.  Thus,  a  pending  suit  in  penonam  in  Soot- 

Seavers  9.  Clement,  28  Md.  426 ;  Smith  9.  land  does  not  prevent  the  bringing  of  an 

Lathrop,  44  Penn.  St  826 ;  Yelverton  9.  action  in  rem  in  England.     The  Bold 

Couant,  18  N.  H.  128  ;  Hatch  9.  Spofford,  Buocleugh,  7  Moore,  P.  C.  267. 
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going  abroad,  and  subjecting  himself  to  a  suit  and  recoverj 
against  him  in  another  state ;  or  by  instituting  proceedings,  in 
order  to  avoid  or  arrest  the  course  of  the  suit  first  duly  com- 
menced against  him.  {e)  But  generally  a  personal  arrest 
*  and  holding  to  bail  in  a  foreign  country  cannot  be  pleaded  *  125 
in  abatement ;  and  it  is  no  obstacle  to  a  new  arrest  and 
holding  to  bail  for  the  same  cause  in  the  English  courts,  and  they 
will  not  take  judicial  notice  of  an  arrest  in  a  foreign  country  or 
in  their  own  plantations ;  (a)  and  the  same  rule  of  law  has  been 
declared  in  this  country,  (i) 

4.  Of  DlToroe  a  Menaa  at  Thoro.  —  The  statute  of  New  York  (c) 
authorized  the  Court  of  Chancery  to  allow  qualified  divorces  a 
men$a  et  thoro  founded  on  the  complaint  of  the  wife,  of  cruel  and 
inhuman  treatment,  or  such  conduct  as  renders  it  unsafe  and 
improper  for  her  to  cohabit  with  her  husband;  or  for  wilful 
desertion  of  her,  and  refusal  and  neglect  to  provide  for  her.^ 
The  court  may  decree  a  separation  from  bed  and  board  forever, 
or  for  a  limited  time,  in  its  discretion ;  and  the  decree  may  be 
revoked  at  any  time  by  the  same  court  by  which  it  was  pro- 
nounced, under  such  regulations  and  restrictions  as  the  court  may 
impose,  upon  the  joint  application  of  the  parties,  and  upon  their 
producing  satisfactory  evidence  of  their  reconciliation,  (el) 

• 

(e)  Plirker,  Gh.  J.,  in  Tappan  v.  Poor,  15  Maas.  428  ;  8.  p.  in  Embree  v,  Hanna,  6 
Johns.  103, 104.    [Comp.  Eddy  v.  0*Hara,  182  Mass.  56.] 

(a)  Manle  v.  Murray,  7  T.  R.  470 ;  Imlay  v.  Ellefsen,  2  East,  458  ;  Bayley  v. 
Edwaids,  8  Swanst.  708  ;  Salmon  v,  Wootton,  9  Dana,  428.  The  Court  of  Appeals  in 
Lower  Canada,  in  the  case  of  BnsseU  v.  Field  (1888),  foUowed  the  English  rule,  and 
held  that  the  plea  of  a  suit  pending  in  Vermont,  between  the  same  parties,  for  the 
same  cause  of  action,  was  no  bar  to  the  new  suit  in  the  Canadian  court. 

{h)  Bowne  v.  Joy,  9  Johns.  221 ;  MitcheU  v.  Bunch,  2  Paige,  606  ;  Godfrey  v.  Hall, 
4  La.  158  ;  Peyroux  v.  Davis,  17  La.  479.  But  where  there  are  two  tribunals  under 
the  same  goTemmeut,  of  concurrent  and  complete  jurisdiction,  the  jurisdiction  of  that 
tribunal  which  first  takes  cognizance,  by  process,  of  the  subject-matter  of  controversy, 
is  conclusive.  Smith  v.  M'lver,  9  Wheat  582 ;  The  Ship  Robert  Fulton,  1  Paine  C.  C. 
620;  Slyhoof  t.  Flitcraft,  1  Ashmead,  171.  Whether  a  lUpendmsin  another  state, 
between  the  same  parties,  for  the  same  cause,  was  a  good  plea  in  abatement,  was  left  as 
a  doubtful  question,  in  Casey  ».  Harrison,  2  Dev.  (N.  C. )  244  ;  Ch.  J.  Gibson,  in  Ralph 
V.  Brown,  8  Watts  ft  Serg.  899,  assumes  that  such  a  plea  in  such  a  case  would  be  good. 
In  the  case  of  torts  or  joint  contracts,  a  plea  in  abatement  of  another  action  pending 
for  the  same  cause,  against  a  cotrespasser  or  joint  contractor,  is  bad.  There  may  be 
several  recoveries,  but  only  one  satisfaction.    Henry  v,  Goldney,  [15  M.  ft  W.  494.] 

(e)  N.  T.  Revised  Statutes,  iL  146.  [d)  lb.  146,  147,  sec.  50,  51,  56. 

1  See  128,  n.  1. 
VOL.  n.  — 12  [177] 


125  aw  THE  ncns  ow  nasoHL  [past  rr. 


To  emtiiie  die  court  to  sostaiia 
soft  be  iahMknuatB  oC  die  state;  (2;  or  die 
takmi  pbiee  in  the  state,  and  die  wiit  Hort  be 
at  the  time  oC  exhibiti]^  the  complaint;  (Z)  or  die  partis 
hare  been  inhabitants  oC  the  state  at  least  one  jear,  and  die  wile 
an  actnal  resident  at  die  time  of  filing  the  bilL<e; 

These  qoalified  dirorces  are  allowed  bj  die  Inws  of  alsust  all 
conntriea,  and  it  is  assnmfd  dut  thej  prermil  generallj  in  the 
United  States,  in  cases  of  extieme  cmeltj,  tfaou^  thcr  are 
unknown  in  some  of  them,  as,  for  instance,  in  New  Hampshire^ 
Connectieot,  Ohio,  Indiana,  and  Sooth  Canrfina.  (/)(x)    In  Bag* 


(€)  Ibu  144^  ML  SO. 

(/}  Im  L0«MHM,  lltt 4mm «  aoMB  )ea^  U^  tke  S:mam  »  mmemU,  if  tke 
W  sot  nttmetled  m  tv«  ymn^  Sawie  w,  Ig^Bnyii,  7  La.  181 ;  wmd.  m  TiigiBm 
•efcs  fttn^  Ael  of  1S41.    U  MmwiIimiMi,  divwtn  6«a 
far  tmmm  of  iituwi  eradtf  m  citbcr  psftj,  lad  m  fa««r  of  IW  wife 
fauid  fUI  otteHj  dcMii  bcr«  or  spomIj  or  vaatoal  j 
pfimde  (if  Me)  ooiteUe  tmrtr— iitp  fiir  bcr. 
Yermtrnt,  5ev  Jckkj^  Kcstadkj,  MiwiMtnii,  T< 

diroree  a  waus  <i  iharo  may  be  gnatod  for  cstnae  cradtj,  lad  m  Mne  of 
ftaCco  for  wilfol  deiertMNi  lor  two  ycna.  Act  of  Mklupfl.  Afvil  4, 18SS ;  Lockndge 
9.  Lcwkridipe,  8  Dn*  (K7.K  »  ;  Holaes  o.  Hofanei.  Walker  (IG^),  474  ;  Ehner's 
Digert,  140 ;  Uvt  of  ToraMWt,  804  ;  4  Aik»'t  Ak.  D%.  Sd  od.  181 ;  Slatiite  Lovs 
of  Teoncnee,  1880,  pi  SOL  Ib  &e  Dntefa  kv.  aad  m  Seotkad,  vilfid  alamkiMt 
of  cither  party  wtthoot  dneaouetfbr  a  lo^g  tune,  k  grooad  for  a  deem  of  dhroree. 
Tan  Leeoven'a  SoBMfa-Dnteh  Law,  85 ;  Enfc.  ImL  h.  1,  tit.  0^  aee.  14.  Divwtn 
from  bed  and  boaid  wcio  onknown  to  the  aadent  dnucb,  aad  wen  fint  eetabltdied 
by  the  deereee  of  the  Conneil  of  Trait. 

{x)  Sfeattttee  allowing  aepaate  main*  to  live  with  Urn.    B^  «.  JadcHm,  [1891] 

tenaace  are  remedial  and  are  eooetraed  1  Q.  B.  071«  ovarnling  Goefaniie's  OaMw 

liberallj.    Raiding  o.  Haiding,  144  ID.  8  DowL  880.    Hie  filing  by  •  bnebaad 

888w    If  the  hoabaad  ie  able  and  wining  of  a  libel  for  divoree  on  tiie  groond  of 

to  enpply  bie  wile  with  neeeamrie%  aad  cruelty  doee  not  of  itadf  joetify  the  wife 

hae  forbidden  her  to  pledge  hie  credit,  in  leering  hie  hooae^  and  enable  her  to 

the  wile  baa  no  implied  aothority  to  pledge  pledge  hia  credit.    Storbridge  o.  Fnnklin, 

hia  credit  eren  for  nwfamTJfe.     JEr  parte  100  Maaa.  149.    A  ftandnlcnt  diroroe  pro- 

Holmee,  10  )L   B.  R.   12 ;  Belknap  o.  cored  by  the  hnaband  doee  not  ptereat 

Stewart,   Z%  Heb.   804 ;  Yneler  o.  Cox,  the  wife  from  obtaining  alimony  withont 

it  N,  /.  Lw  610 ;  Tbomaa  e.  Thomaa,  152  a  dirorre.    Coehian  v.  Cochnn,  42  Neb. 

IlL   677.      If  iho  ie  liring  apart  from  012.    A  probate  decree  for  eepantemainte* 

him,  and  hae  aaflldent  income  from  an  nance  of  the  wife  ia,  while  it  oontinaefl^  a 

aatenoptlal   eettlement»  the  hoeband  la  bar  to  a  libel  for  deeertion  by  the  hoabaad; 

held  not  lialile  for  her  neoeaeariea.    Honi  Miller  o.  Miller,  150  Maaa.  Ill ;  hot  not 

««  Hayeiy  04  Vt  89 ;  Baweon  o.  Bawwm,  for  the  wife'e  adoltery,  if  that  waa  not  aet 

87  l\\*  App.  491.    A  hoeband  cannot  now  op  in  defence  in  the  Probate  ooort.    Watte 

fMtfalA  of  her  liberty  a  wife  who  lefoaea  o.  Watte,  100  Maaa.  404.    It  doee  not 
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land,  they  are  allowed  onlj propter  scevitiam  aut  adtdterium  ; 
and  where  there  is  a  separation  *  for  such  a  cause,  if  the  *  126 
parties  come  together  again,  the  same  cause  cannot  be 
revived,  (a) 

In  determining  what  is  9CBviti(i,  by  the  ecclesiastical  law,  we 
find  it  stated  in  Evans  v.  Evan9y{P)  ^  that  it  is  necessary  there 
should  be  a  reasonable  apprehension  of  bodily  hurt  The  court 
keeps  tiie  rule  very  strict  The  causes  must  be  grave  and  weighty, 
and  show  such  a  state  of  personal  danger  as  that  the  duties  of  the 
married  life  cannot  be  discharged.  Mere  austerity  of  temper, 
petulance  of  manners,  rudeness  of  language,  a  want  of  civil  atten- 
tion, even  occasional  sallies  of  passion,  if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  that  cruelty  against  which  the 
law  can  relieve.  (2;)  The  wife  must  disarm  such  a  disposition  in 
the  husband  by  the  weapons  of  kindness,  (c) 

(a)  Lord  Eldon,  11  Yes.  532.  Cohabitation  is  not  always  a  condonation  for  crnelty 
on  the  part  of  the  husband  nnder  gross  circomstances.  Snow  v.  Snow,  Consistoiy 
Conrt,  London,  Hil.  1842  \  2  Notes  of  Cases,  App.  i. ;  6  Jur.  285. 

(h)  1  Hagg.  Cons.  85. 

(c)  1  id.  864»  409  ;  2  id.  148  ;  Neeld  v.  Keeld,  4  Hagg.  EocL  868 ;  Pothier,  Traits 
dn  Contrat  de  Manage,  sec.  509  ;  2  Mass.  150  ;  8  id.  821,  note ;  4  id.  587  ;  Finley  v. 
Finley,  9  Dana,  58.  Bat  it  is  cruelty,  in  judgment  of  law,  if  the  wilful  conduct  of  the 
husband  exposes  the  wife  to  bodily  hazard  and  intoleraUe  hardship^  D'Agnilar  n. 
B'Aguilar,  1  Hagg.  EccL  778. 

1  See  128,  n.  1. 


affect  the  wife's  common-law  rights  as  to 
pledging  his  credit.  Seybold  v.  Mcxigan, 
48  lU.  App.  89.  The  parties  may  be 
bound  by  their  agreement  not  to  sue,  but 
to  live  apart  and  not  make  any  demand 
upon  each  other.  Aldridge  o.  Aldridge, 
18  P.  D.  210. 

Justifiable  cause  for  liTing  apart  need 
not  necessarily  be  sufficient  for  an  absolute 
divorce  in  the  wife's  fayor.  Watts  «. 
Watts,  160  Mass.  464 ;  see  Umlauf  v. 
Umhtuf,  117  111.  580.  In  West  Yiiginia 
thC' conduct  of  the  respondent,  at  least 
if  continued,  must  be  such  as  would  war- 
rant a  dirovoe  a  meiua  et  thoro*  Allcire  v. 
Alkire,  88  W.  Ya.  517.  In  Massachusetts 
the  statute  merely  proyides  for  the  wife's 
separate  support  and  does  not  justify  an 
Older  for  a  sum  in  gross,  without  the  par- 


ties' consent  Doole  v.  Doole,  144  Mass. 
278.  In  the  recent  case  of  Place  o.  Wash- 
bum,  168  Mass.  580,  it  was  there  held,  upon 
a  bill  in  equity,  that  a  wife  is  not  entitled 
to  a  suitable  support  and  maintenance  in 
preference  to  the  claims  of  creditors  of  her 
insolrent  husband  where  she  has  applied  for 
separate  support,  but  where  her  attachment 
of  his  property  has  not  existed  for  four 
months  prior  to  his  insolvency.  Separate 
support  may  be  granted  to  the  wife  from 
the  husband's  pension  allowed  by  the 
United  Stotes.  TuUy  v.  Tnlly,  159  Mass. 
91.  Neglect  to  support  a  wife  and  child 
is  not  a  criminal  offence  at  common  law. 
Ex  parte  Jackson,  45  Ark.  158. 

(x)  Neglect,  coldness,  and  insult  which 
make  life  a  burden,  and  will,  according  to 
medical  testimony,  produce  melancholia  if 
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This  being  tibe  rale  of  tiie  Englisb  eonrti,  it  would  appemr  Uiat 
divorces  a  men$a  sre  plsced,  bj  the  ststnle  of  Xev  York,  oq 
rather  broader  ground.  Thej  are  not  only  for  cruelty,  hot  geaer- 
allj  for  such  eondnct  on  the  part  of  the  hosband  toward  his  wife 
as  renders  it  nnsafe  and  impn^r  for  her  to  cohabit  with  him, 
and  be  under  his  d(»ninion  and  controL  Probablj  tibe  wwd 
^  unsafe,"  in  our  statute,  maj  mean  tibe  same  thing  as  tibe  reason- 
able apprehension  of  bodilj  hart  in  tibe  Rngliah  casce.  (d)    It 


(i)  IthM 


lEdv.ClLSSL 


eootiinied,  cwMUUite  Itgfi  eradtf.  Wil- 
nctlej  V.  Walncdef,  60  L.  T.  1S2;  Me 
JtMamm  9.  KobiiiMi  (9.  H.),  2S  Atl. 
B^  308;  Wattandfe  v.  WaltandR^  110 
H.  T.  IBS;  MdTiB  «.  MelTia,  UO  Pcoa. 
St  9;  Dmrit*.  DiftTMy  MKf.  38;  Romq- 
feld  V.  BoM&leld  (CoL),  40  Pac  B^  40. 
80  «o J  eoodnct  eleuljr  tmdiiig  to  impair 
the  wife's  health  naj  be  cnielty.  DooUttle 
9,  Doolittle,  78  Iowa»  001;  Meiuer  v. 
Keiizer,  83  Mich.  310 ;  Shott  v.  Shotl, 
71  Hd.  193 ;  Myen  v.  Myen,  83  Va.  800  ; 
Fanner  v.  Fanner,  80  Ala.  322  ;  llftAllitfr 
V.  McAiiater,  n  Tezaa,  005 ;  Eonia  v. 
Ennia,  60  Iowa,  228 ;  Runell  v.  Bnaadl, 
[1801]  P.  315 ;  Bethnne  •.  Bethane,  id. 
205  ;  Barnes  9.  Bamea,  05CaL  171 ;  Maj- 
hew  9.  Mayhewy  61  Conn*  233  ;  Gnuit  v. 
Gruit,  53  Minn.  181  ;  Palmer  v.  Palmer, 
26  Fla.  21^.  80  when  the  husband 
nqoires  of  a  delieate  wife  more  work  than 
she  is  aUe  to  perform.  De  Zwaan  v. 
De  Zwaan,  01  Mich.  270. 

Acts  or  langnage,  which  make  life  a 
bufden,  or  caose  great  snlTering  of  mind, 
may  amount  to  cruelty  or  inhuman  treat- 
ment   See  Atherton  v.  Atherton,  82  Hun, 

170;  W v.\f ,  141  Maas.  405; 

Hacker  v.  Hacker  (Wis. ),  63  N.  W.  Rep. 
278  ;  Feltonv.  Felton  (Iowa),  62  id.  677; 
Gary  v.  Gary  (Mich. ),  64  id.  510  ;  Marks 
p.  Marks  (Minn.),  id.  561.  False  accuse^ 
tions  of  unchastity  against  the  wife  oonsti- 
tate  cruelty.  Eggerth  v.  Eggerth,  15  Gre- 
gon,  626  ;  WiUiams  v.  WillUms,  67  Texas, 
198 ;  centra^  if  thi»  charge  is  f  ni(*.     Conlt- 
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hafd  V.  GoaUnid  (lowm),  00  5.  V^.  Bep. 
SU;8tnMa^SCnnB»f7Hn,40I.    Sois 

Behart  v.  Behari  (Oregon),  85  Fte.  Bepi 
775;Aiion.,17AbbuK.a231.  FkcqMSl 
quarrels,  witlHNit  adequate  pfoof  aa  to 
Which  party  eansed  the  sfpantiwi,  are  not 
cnielty.  Burke  sl  Buke^  75  Hn,  418  ; 
Webb  SL  Webbb  44  Mo.  App.  280 ;  Gcffw 

IB  V.  Gcman,  57  Mick.  250. 

Insanity  can  only  be  ground  fbradi- 
evei;  when  it  v  pmnaniait  and 
inToirea  danger  and  cmdty.  Hanbny  v. 
Hanbnry,  [1802]  P.  228;  Colu  sl  Cohn, 
85  CkL  108;  TilEuiy  v.  Tilbny,  84  Iowa, 
122;  Smith  9.  Smith,  40  K.  J.  Eq.  565  ; 
Hickman  v.  Hickman,  1  Waah.  St  257. 
It  is  not  a  defence  to  a  libel  for  adnltefj 
when  it  oonsista  only  of  dduMons  on  cer- 
tain points,  but  does  not  incapacitate  the 
peiaon  to  undentaod  the  nature  of  the  act 
and  its  probable  consequences.  Tanow 
9.  Yarrow,  [1892]  P.  92.  Drunkenness 
alone  is  not  "cruelty.**  'Anon.,  17  Abb. 
N.  G.  231.  Hor  is  jealousy  without  mali« 
dous  conduct  Boon  9,  Boon,  12  Oiegoo, 
437. 

A  decree  of  abacdute  divorce  which  for- 
bids the  guilty  party  to  remarry  is  in  the 
nature  of  a  penalty,  and  does  not  operate  to 
inralidate  such  party's  subsequent  mar- 
riage in  another  jurisdiction.  Scott  v. 
Att-Gen.,  11  P.  D.  128 ;  Warter  p.  War- 
ter,  15  P.  D.  152 ;  Phillips  v.  Madrid,  83 
Maine,  205 ;  Pennegar  v.  State,  8  Pickle^ 
244. 
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considered  in  the  case  of  Barrere  v.  Barrere,  (e)  that  the  danger 
or  injury  must  be  serious,  and  the  slightest  assault  or  touch  in 
anger  was  not,  in  ordinary  cases,  su£Scient  It  was  likewise 
held,  in  that  case,  that  the  separation  need  not  be  declared  to  be 
for  any  specific  time,  but  may  be  left  general  and  indefinite, 
with  *  liberty  to  the  parties  to  be  reconciled  when  they  *  127 
please,  and  to  apply  to  be  discharged  from  the  decree. 
The  decree  of  divorce  is  always,  by  the  canon  law,  stib  spe 
reeaneiliationis.  (a) 

The  statute  above  referred  to  seems  to  have  considered  the 
wife  as  the  only  infirm  party  who  stands  in  need  of  such  protec- 
tion, for  it  confines  the  divorce  a  mensa  for  cruelty,  desertion,  or 
other  improper  conduct  to  such  conduct  in  the  husband ;  (b)  but 
the  English  ecclesiastical  law  makes  no  such  distinction,  and 
divorces  are  granted  on  a  1)111  by  the  husband,  for  cruel  usage  by 
the  wite.{c)  Upon  these  separations  from  bed  and  board,  the 
children  that  the  wife  has  during  the  separation  are  bastards,  for 
due  obedience  to  the  decree  is  to  be  presumed,  unless  the  contrary 
be  shown.  (<2)  If,  however,  cohabitation  between  the  husband 
and  wife  existed,  the  presumption  of  illegitimacy  is  destroyed. 
This  is  the  general  law;  and  when  the  New  York  Revised 
Statutes  (e)  declared  that  a  child  begotten  and  bom  during  the 
separation  of  its  mother  from  her  husband,  pursuant  to  a  divorce 
a  mensa  et  ihoro^  shall  be  deemed  a  bastard,  it  is  to  be  taken, 
as  I  apprehend,  subject  to  the  same  qualifications  which 
accompanied  the  general  rule. 

These  qualified  divorces  are  regarded  as  rather  hazardous  to 
the  morals  of  the  parties.     In  the  language  of  English    . 
courts,  it  is  throwing  the  parties  back  upon  society,  in  *  the  *  128 
undefined  and  dangerous  characters  of  a  wife  without  a 
husband,  and  a  husband  without  a  wife.     The  ecclesiastical  law 

(0  4  Johns.  Ch.  187. 

(a)  Burn's  Ecd.  Law,  tit.  Marriage,  c.  11,  sec.  4;  Oughton's  Ordo  Jnd.  tit  216, 
sec.  8 ;  Bynk.  Q.  Jar.  Pri^.  b.  2,  c.  8. 

{h)  Van  Veghten  v.  Van  Vegbten,  4  Johns.  Ch.  501.  By  a  statute  of  New  York, 
of  April  10,  1824,  c.  205,  sec.  12,  the  court  of  chancery  was  authorized  to  decree  a 
diTorce  a  menaa,  on  the  complaint  of  the  htuband,  and  that  proviaion  is  deemed  to  be 
in  force,  notwithstanding  the  subsequent  general  provision  in  the  revised  latoSf  confin- 
ing that  remedy  to  the  wife«     Perry  v.  Peny,  2  Paige,  501. 

(e)  Kirkman  v,  Eirkman,  1  Hagg.  Cons.  409. 

(d)  St  George  v.  8t  Margaret,  1  Salk.  123.  (e)  VoL  i.  641. 
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has  manifested  great  solicitude  on  this  subject,  by  requiring,  in 
every  degree  of  separation,  an  express  monition  to  the  parties 
^^  to  live  chastely  and  continently,  and  not  during  each  other's 
life  contract  matrimony  with  any  other  person;"  and  security 
was  formerly  required  from  the  party  suing  for  the  divorce,  to 
obey  the  mandate,  (a)  The  statute  allows  the  husband,  on  such 
a  bill  by  the  wife,  for  ill  conduct,  to  show,  in  his  defence,  and 
in  bar  of  the  suit,  a  just  provocation  in  the  ill  behavior  of  the 
wife,  and  this  would  have  been  a  good  defence  even  without  the 
aid  of  the  statute,  (i)  And  on  these  separations  from  bed  and 
board,  the  courts  intrusted  with  the  jurisdiction  of  the  subject 
will  make  suitable  provision  for  the  support  of  the  wife  and 
children,  out  of  the  husband's  estate,  and  enforce  the  decree  by 
sequestration;  and  the  chancellor  in  New  York  may  exercise 
his  discretion  in  the  disposition  of  "the  infant  children,  and 
vary  or  annul  the  same  from  time  to  time,  as  circumstances  may 
require,  (c)  I  apprehend  there  is  not,  in  the  United  States,  any 
essential  difference  in  principle,  or  departure  from  the  doctrines 
of  the  English  law  on  the  subject  of  divorces  a  metua  et 
thoro.{dy{x) 

• 

(a)  Bum's  EccL  Law,  tit.  Manitge,  c  11,  sec.  4  ;  Barrero  v.  Barrere,  4  Johns.  Ch. 
196,  198 ;  Van  Veghten  v.  Van  Veghten,  ib.  501. 

{b)  New  York  Revised  Statutes,  ii.  147,  sec.  68  ;  Waring  v.  Waring,  2  Hsgg.  Cons. 
154. 

(e)  New  York  Revised  Statutes,  ii.  147,  sec  64,  66 ;  ib.  148,  sec.  69,  60 ;  Banere 
V.  Banere,  4  Johns.  Ch.  197.  In  Shelford  on  Marriage  and  Divorce,  592-607,  the 
cases  are  coUected  on  the  exercise  of  the  equitable  and  discretionary  jurisdiction  of  the 
ecclesiastical  courts,  in  awarding  permanent  alimony  to  the  wife,  on  decrees  of  divorce 
a  menaa  et  thora.  In  an  aggravated  case  a  moiety  of  the  husband's  property  has  been 
given. 

(d)  Reeve's  Domestic  Relations,  c.  16 ;  Thompson  v.  Thompson,  2  Dallas,  128 ; 
Warren  v.  Warren,  3  Mass.  821 ;  Statutes  of  Delaware,  1882,  e.  144. 

^  Deaertion,  — Separation  by  consent  is  Buckmaster,  L.  R.  1  P.  &  D.  718  ;  Park- 

not  desertion.     Lea  v.  Lea,  8  Allen,  418  ; '  inson  v,  Parkinson,  L.  B.  2  P.  &  D.  26  ; 

Ward  V,  Ward,  1  Sw.  &  Tr.  186  ;  Fulton  Thompson  v.  Thompson,  1  Sw.  &  Tr.  231 ; 

r.    Fulton,   36  Miss.  617.    As  to  what  Uaviland  v,   Haviland,  82  L.   J.   N.   s. 

amounts  to  consent,  see  Buckmaster  v.  (Matr.  Cas.)  66.     As  to  what  does  not, 

(as)  Under  the  later  English  statutes  amount  to  desertion.    Chudley  v.  Chud- 

refusal  to  receive  a  wife  back  after  a  tem-  ley,  69  L.  T.  617  ;  Garcia  v.  Garcia,  IS 

poraiy  separation,  or  conduct  in  relation  P.  D.  216 ;  Edwards  o.  Edwards,  62  L. 

to  other  women,  while   expressing  wil-  J.,  P.  83 ;  Dickinson  v.  Dickinson,  62  L. 

lingness  to  return  to  cohabitation,  may  T.  330 ;  Drew  v.  Drew,  64  L.  T.  840  ;  see 
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«ee GzBbb*.  Cnbb,  L.  R.  1  P.  & D.  601 ;  Hills  •.  HiUa,  6  Law  Reporter,  174.  So 
Kott  V.  Nottt  ib.  251 ;  Oliver  v.  Oliver,  when  the  hnsbend  intends  not  to  live  with 
&  Jur.  N.  8.  606 ;  Cock  p.  Cock,  8  Sw.  &  his  wife,  and  causes  her  to  leave  the  house 
Tr.  514.  So  it  is  not  desertion  for  the  by  his  oondact,  he  is  goilty  of  desertion, 
hosband  to  be  absent  on  his  ordinary  bus-  Graves  v.  Graves,  S  Sw.  &  Tr.  850 ;  Lev- 
iuess.  Ex  parte  Aldiidgdt  1  Sw.  &  Tr.  88.  ering  «.  Levering,  16  Md.  218,  219 ;  but 
No  one  can  desert  who  does  not  wilfully  see  Fera  v,  Fera,  98  Maas.  155 ;  and  corn- 
end  an  existing  cohabitation.  Hence,  pare  Lynch  r.  Lynch,  88  Md.  828; 
when  a  wife  left  her  husband,  and  sought  [Sower^s  App.,  89  Pa.  St  178.]  So  if  he 
for  a  divorce  on  the  ground  of  his  adultery,  refuses  to  receive  back  his  wife,  who  has 
but  the  jury  found  in  his  lavor ;  his  tak-  been  absent,  without  cause,  for  a  few 
ing  no  steps  to  resume  cohabitation  was  months.  Fellows  v.  Fellows,  81  Me.  842. 
held  not  to  be  desertion,  nor,  it  seems.  So  if  a  wife  refuses,  without  explanation, 
would  his  refusal  to  do  so  have  been,  to  accompany  her  husband  to  a  new  resi- 
Fitzgerald  v,  Fitzgerald,  L.  R  1  P.  &  D.  dence.  Hardenbeigh  v,  Hardenbeigh,  14 
694 ;  see  Keech  v,  Keech,  ib.  641.  But  a  CsL  654.  But  see  Bishop  «.  Bishop,  80 
temporary  separation  for  other  causes  may .  Penn.  St  412 ;  Powell  v.  PoweU,  29  Vt 
be  turned  into  desertion,  by  the  husband's  148.  Absence  for  the  statutory  time  is 
making  up  his  mind  not  to  return  to  his  not  prevented  from  being  desertion  by  the 
¥rife,  and  living  with  another  woman,  single  fact  that  the  party  has  been  im« 
Gatehouse  v.  Gatehouse,  L.  B.  1  P.  &  D.  prisoned  part  of  the  time.  Hews  v.  Hews, 
881 ;  Lawrence  v.  Lawrence,  2  Sw.  &  Tr.  7  Gray,  279  ;  Astrope  v.  Astrope,  29  L.  J. 
575.    See  Davis  «.  Davis,  87  N.  H.  191 ;  n.  b.  (Matr.  Gas.)  27 ;  nor  by  the  fact. 


Weigand  v.  Weigand,  41  N.  J.  £q.  202  ;  Mass.  216 ;  Bradley  v.  Bradley,  id.  258  ; 
Williams  v.  Williams,  180  N.  Y.  198  ;  Beauclerk  v.  Beauclerk,  [1895]  P.  220. 
Fritz  V.  Fritz,  188  111.  486.  The  facts  In  Vermont,  desertion  for  three  consecu- 
that  the  husband's  misconduct  justifies  the  tive  years  is  proved,  though  such  time 
wife  in  leaving  him,  and  she  does  so,  do  does  not  elapse  until  just  before  the  hear- 
not  establish  desertion  against  either  party,  ing,  after  the  filing  of  the  libel.  Hemen- 
.Stiles  r.  Stiles,  5i2  N.  J.  £q.  446  ;  Hardie  way  v.  Hemenway,  65  Vt.  628.  The  trial 
«.  Hardie,  162  Penn.  St.  227.  Consent  court  is  without  jurisdiction  if  at  the  time 
to  a  separation  is  not  desertion.  Payne  of  the  desertion  both  parties  resided  in 
o.  Payne  (N.  J.),  28  Atl.  Bep.  449.  A  another  State.  Burdick  v.  Buidick,  2 
desertion  once  begun  may  continue  though  Penn.  Dist.  R  622. 
the  deserting  party  is  prevented  from  re-  Desertion  must  be  complete,  not  par- 
turning  to  the  other  by  imprisonment :  tial.  It  is  not  established  by  pr#of  of 
Drew  V,  Drew,  13  P.  D.  97  ;  see  Ham-  withdrawal  from  the  husband's  bed,  when 
mond  V.  Hammond,  15  R.  I.  40 ;  Wolf  v.  both  are  together  at  their  boarding-house 
Wolf,  88  N.  J.  £q.  128  ;  or  by  the  bus-  table,  consult  as  to  the  children,  the  wife 
band  coupling  with  his  request  that  she  cares  for  their  rooms  and  linen,  and  the 
return  a  condition  that  she  release  her  husband  furnishes  the  wife  with  money 
rights  in  his  real  esUte.  Day  v.  Day,  84  and  pays  her  board.  Watson  v,  Watson 
Iowa,  221.  The  deserting  party  cannot  (N.  J.  Eq.),  28  Atl.  Rep.  467.  If  the  de- 
maintain  a  libel  for  a  desertion  caused  by  serting  wife  is  temporarily  insane,  her  in. 
the  other  party's  misconduct.  Padelford  tention  to  abandon  the  husband  must  be 
V.  Padelfoid,  159  Mass.  281.  See  Cowan  v.  very  clear.  Franklin  v.  Franklin,  58  Kan* 
Cowan,  189  Mass.  877 ;  Whippen  v.  Whip-  sas,  143. 
pen,  147  Mass.  294 ;  Peirce  v.  Peirce,  160 

[183] 


*  128                               OF  THE  BIGHTS  OF  PERSONS.  [PABT  17. 

that  after  deaertLon,  and  within  the  time,  desertion.    Weld  v.  Weld,  27  Minn.  S80. 

the  huahand  became  insane  and  oonld  not  — B.] 

retnm,  Douglass  v.  Douglass,  31  Iowa,  Cruelty, — The  rale  now   established 

421.    Keeping  a  separate  bed-chamber  in  is,  that  cruelty,  to  be  a  cause  of  divorce, 

the  same  house,  and  refusing  to  have  sex-  must  be  such  as  to  cause  at  least  a  reason- 

ual  intercourse  for  the  statutory  time,  is  able  apprehension  of  iigury  to  the  life, 

not  desertion.    Southwick  v.  Southwick,  limb,  or  health  of  the  libeUant,  if  the  par- 

97  Mass.  827  ;  Eshbach  v,  Eshbach,  28  ties  should  live  longer  together.    Tomkins 

?enn.  St.  848 ;  see  Pritchards's  Dig.  i>s-  v.  Tomkins,  1  8w.  k  Tr.  168 ;  Milford  o. 

tertian,  n.   4.     [To  constitute  desertion,  Milford,  L.  R.  1  P.  A;  D.  295 ;  Kelly  v. 

there  must  be  a  cessation  of  cohabitation  Kelly,  L.  R.  2  P.  &  D.  81,  69  ;  Ghesnutt 

by  the  voluntary  act  of  one  party  with  the  v.  Ghesnutt,  1  Spinks,  Ad.  &  £c  196 ;  8. 

intent  to  put  an  end  to  the  performance  c.  28  E.  L.  &  £q.  608 ;  Paterson  v.  Pat- 

of  the  marital  duties,  and  such  cessation  erson,  8  H.  L.  C.  808 ;  Bailey  v,  Bailey, 

must  be  against  the  will  of  the  complain-  97  Mass.  878 ;  Odom  «.  Odom,  86  Ga. 

ant.    Sergent  v.  Seigent,  88  K.  J.  £q.  286 ;  Thomas  v.  Thomas,  6  C.  £.  Green, 

204 ;  Hankinson  «.  Hankinaon,  ib.  66 ;  97 ;  [M'Keever  o.  MTKeever,  11  Ir.  R. 

Schanck  v.  Schanck,  ib.  868 ;  Johnson  v.  £q.  26  ;  Close  v.  Close,  25  N.  J.  Eq.  526 ; 

Johnaon,  85  N.  J.  Eq.  20 ;  Latham  v.  Latham  v.  Latham,  80  Gratt  807  ;  Johna 

Latham,  80  Gratt  807 ;  McGowen  o.  Mc-  v.  Johna,  57  Mise.  580 ;  Beyer  «.  Beyer, 

Gowen,  52  Tex.  657  ;  Townaend  o.  Town-  50  Wis.  254 ;  Kennedy  v,  Kennedy,  78 

send,   8  L.   R.   P.   &  D.   129.     But  in  N.  Y.  869 ;  Wheeler  v.  Wheeler,  58  Iowa, 

Hooper  v.  Hooper,  84  N.  J.  Eq.  98,  it  511.    Publicly  accusing  of  unchaatity  has 

was  held  that  a  deliberate  and  continual  been  held  sufficient    Palmer  v.  Palmer, 

refusal  by  a  wife  to  return  to  her  hua^  45  Mich.  150;  Graft  p.  Graft,  76  Ind.  186. 

band'a  houae,  which  ahe  had  left  owing  to  So  imparting  venereal  diaeaae.    Cook  v. 

hia  fault,  was  deaertion.    On  the  other  Cook,  82  N.  J.  Eq.  475.    Adultery  held 

hand,  where  the  aeparation  was  partly  the  not  auffident,  in  Miller  v.  Miller,  78  N.  C 

fault  of  each,  it  was  held  that  refnaal  by  102.    So  of  utter  denial  of  aexual  inter- 

the  wife  to  allow  the  huaband  to  return  to  courae.    Cowlea  v,  Cowles,  112  Maaa.  298. 

her  waa  not  deaertion  on  her  part.    Childa  — b.]    Aa   to    "groaa  misbehavior  an<^ 

V,  Childa,  49  Md.  509.    Living  separate  wickedneaa,"  see  Stevens  v.  Stevens^  8  R. 

under  authority  of  a  decree  of  court  is  not  L  557. 
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LECTURE    XXVIII. 


OF  HUSBAND  AND  WIFE. 


Thb  legal  effects  of  marriage  are  generally  dedueible  from  the 
principle  of  the  common  law,  by  which  the  husband  and  wife  are 
regarded  as  one  person,  and  her  legal  existence  and  authority  in 
a  degree  lost  or  suspended,  during  the  continuance  of  the  matri- 
monial union,  (a)  From  this  principle  it  follows,  that  at  law  no 
contracts  can  be  made  between  the  husband  and  wife,  without  the 
intervention  of  trustees  ;  for  she  is  considered  as  being  9uh  potes* 
tate  vjft,  and  incapable  of  contracting  with  him  ;  and  except  in 
special  cases,  within  the  cognizance  of  equity,  the  contracts, 
which  subsisted  between  them  prior  to  the  marriage,  are  dis- 
solved. (6)  The  wife  cannot  convey  lands  to  her  husband, 
though  she  may  release  her  dower  to  his  grantee ;  nor  can  the 
husband  convey  lands  by  deed  directly  to  the  wife  without  the 
intervention  of  a  trustee,  (c)     The  husband  may  devise  lands,  or 

(a)  Co.  Litt  112,  a,  187,  b ;  Litt.  sec.  168,  291 ,  1  Bl.  Comm.  441.  [See  PhiUips 
V.  Barney,  1 Q.  B.  D.  486.]  The  jus  mariti^  where  it  is  not  restrained  by  special  con- 
tract, exists  with  equal  force  and  extent  in  the  Scotch  law.  The  husband  acquires 
the  same  power  over  the  person  and  property  of  the  wife,  and  she  is  subjected  to 
timUar  disabilities.  Erskine's  Inst.  b.  1,  tit.  6,  sec.  19,  22 ;  Stair's  Inst.  b.  1,  tit.  4, 
sec.  13, 16. 

(6)  The  disability  of  husband  and  wife  to  contract  with  each  other  is  founded  in 
the  wisest  policy,  and  is  an  essential  muniment  to  the  inriolability  of  the  nuptial 
contract,  and  to  the  maintenance  of  the  institution  of  marriage.  The  consequent 
dependence  of  the  wife  upon  the  husband,  and  the  continued  liability  of  the  husband 
to  support  the  wife,  and  the  other  incapacity  of  the  parties,  by  their  own  mere  will, 
to  absolve  each  other  from  the  reciprocal  rights  and  duties  which  the  law  of  their 
contract  imposes  upon  them,  furnishes  powerful  motives  to  the  promotion  of  harmony 
and  peaceful  cohabitation  in  married  life.  Marshall,  J.,  in  Simpson  v.  Simpson, 
4  Dana  (Ky.),  142. 

(c)  Co.  Litt.  8,  a ;  litt  §  677 ;  Martin  v.  Martin,  1  Greenl.  394 ;  Rowe  v.  Hamilton, 
8  Greenl.  63 ;  Stickney  v.  Borman,  2  Barr  (Penn.),  67 ;  Shepard  v.  Shepard,  7  Johns. 
Ch.  60.  But  though  such  a  conveyance  would  be  void  at  law,  equity  will  uphold  it  in 
a  clear  and  satisfactory  case.  Wallingsford  v.  Allen,  10  Peters,  683.  See  infra,  162. 
Bat  a  court  of  equity  has  no  jurisdiction,  even  with  the  consent  of  the  wife,  to  transfer 
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graot  a  legacy  to  hh  wife,  for  the  iDstmiiieDt  k  to  take  effisct 
after  his  death  ;  and  by  a  conyeyance  to  naest  he  may  create  a 
trust  in  favor  of  bis  wife,  (J)  and  equity  will  decree  performance 
of  a  contract  by  the  husband  with  bis  wife,  for  her  benefit.  (^) 
The  general  rule  is,  that  the  husband  becomes  entitled,  upon  the 

marriage,  to  all  the  goods  and  chattels  of  the  wife,  and  to 
*  130   the  rents  and  profits  *  of  her  lands,  and  he  becomes  liable 

to  pay  her  debts  and  perform  her  contracts. 
According  to  the  plan  of  these  general  disquisitions,  I  cannot 
undertake  to  enter  minutely  into  the  numerous  distinctions  and 
complex  regulations  which  appertain  to  the  relation  of  husband 
and  wife.  My  puipoee  will  be  answered  if  I  shall  be  able  to  col- 
lect and  illustrate  the  leading  principles  only ;  and  that  I  may  be 
able  to  do  this  clearly,  and  to  the  satis&ction  of  the  student,  I 
shall  consider  the  subject  in  the  following  order :  — 

1.  The  right  which  the  husband  acquires  by  marriage  in  the 
property  of  the  wife : 

2.  The  daties  which  he  assumes  in  the  chaiacter  of  husband : 

3.  How  Car  the  wife  is  enabled  by  law  to  act  during  coverture, 
as  z/eme  $ole  : 

4.  Her  competency,  in  view  of  a  court  of  equity,  to  deal  with 
her  property : 

5.  Other  rights  and  disabilities  incident  to  the  marriage  union.^ 
1.  Ths  Ri|^  wbloii  tbs  Husband  acquires  bj  Manias*  in  tbs  Prop* 

srtjr  of  tils  Wife.  —  (!•)  To  her  hcmd%  in  Fee.  —  If  the  wife,  at  the 
time  of  marriage,  be  seised  of  an  estate  of  inheritance  in  land, 
the  husband,  upon  the -marriage,  becomes  seised  of  the  freehold 
jure  uaoruj  and  he  takes  the  rents  and  profits  during'  their  joint 
live&  (a)     It  is  a  freehold  estate  in  the  husband,'  since  it  must 

to  her  hosband  penonal  ^property  settled  in  trntt  for  her,  and  to  be  hers  absolateljr  on 
surriring  her  husband.    Richards  v.  Chambers,  10  Yes.  680. 

(d)  Co.  Litt.  112,  a. 

{e)  Moore  v.  Ellis,  Bnnb.  206 ;  liyingston  v.  Livingston,  2  Johns.  Ch.  637 ;  Shepard 
V.  Shepard,  7  Johns.  Ch.  67. 

(a)  Co.  Litt  361,  a.    Li  Georgia,  the  righto  of  the  husband  upon  marriage  in  the 

1  The  righU  of  married  women  hare  of  unmarried  women,  except  as  to  crimi- 

been  yeiy  greatly  increased  by  sUtute  in  nal  liability,  and  dealings  with  their  hua- 

most  of  the  states.    They  are  now  very  bands.    See  149,  n.  1. 

generally  authorized  to  hold  property,  ^  Robertson  v.  Norris,  11  Q.  B.  916 ; 

contract  and  sue  in  their  own  names.  Junction  R.  R.  v.  Harris,  9  Ind.  184.    See 

They  are  put  more  or  less  on  the  footing  iv.  29;  n.  1. 
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continue  during  their  joint  lives,  and  it  may,  by  possibility,  last 
during  his  life.  It  will  be  an  estate  in  him  for  the  life  of  the 
wife  only,  unless  he  be  a  tenant  |^  the  curtesy.  It  will  be  an 
estate  in  him  for  his  own  life  if  he  dies  before  his  wife,  and  in 
that  event  she  takes  the  estate  again  in  her  own  right.  If  the 
wife  dies  before  the  husband,  without  having  had  issue,  her 
heirs  immediately  *  succeed  to  the  estate.  If  there  has  been  *  181 
a  child  of  the  marriage  born  alive,  the  husband  takes  the 
estate  absolutely  for  life,  as  tenant  by  the  curtesy,  and  on  his 
death  the  estate  goes  to  the  wife,  or  her  heirs ;  and  in  all  these 
cases,  the  emblements  growing  upon  the  land,  at  the  termination 
of  the  husband's  estate,  go  to  him  or  his  representative,  (x) 

During  the  continuance  of  the  life  estate  of  the  husband,  he 
sues  in  his  own  name  for  an  injury  to  the  profits  of  the  land ;  but 
for  an  injury  to  the  inheritance,  the  wife  must  join  in  the  suit, 
and  if  the  husband  dies  before  recovery,  the  right  of  action  sur- 
vives to  the  wife,  (a)  If  the  husband  himself  commits  waste,  the 
coverture  is  a  suspension  of  the  common-law  remedy  of  the  wife 
against  him.  The  husband  has  an  interest  in  the  freehold  estate 
of  his  wife,  which  may  be  seized  and  sold  on  execution ;  and  if 
the  assignee  or  creditor  of  the  husband,  who  takes  possession  of 
the  estate  on  a  sale  on  execution  of  his  freehold  interest,  commits 
waste,  the  wife  has  her  action  against  him,  in  which  the  husband 
must  join ;  for  though  such  assignee  succeeds  to  the  husband's 
right  to  the  rents  and  profits,  he  cannot  commit  waste  with  im- 

real  estate  of  the  wife  are  vastly  enlaiged.  That  estate  passes  to  the  husband  abso- 
lately,  the  same  as  pereooal  property  ;  and  if  the  wife  dies  intestate,  the  husband  is 
entitled  to  administer  apon  her  estate,  real  and  personal,  and  recorer  and  eigoy  the 
same  without  being  subject  to  distribution.  On  the  other  hand,  if  the  husband  dies 
intestate  without  issue,  the  wife  inherits  his  whole  estate,  real  and  personal,  subject  to 
his  debts.     Hotchkiss's  Godificatiott  of  the  Statute  Law  of  Georgia,  1845,  p.  426. 

(a)  Weller  v.  Baker,  2  Wils.  428,  424.  It  is  there  said  to  be  diflficult  to  reconcile 
the  cases,  as  to  the  joinder  of  husband  and  wife,  in  actions  relating  to  the  land. 
[Thaoher  v.  Phinney,  7  Allen,  146 ;  TaUmadge  v.  Grannis,  20  Conn.  296.] 


(x)  In  JU  Bellamy,  Elder  o.  Pearson, 
25  Ch.  D.  620,  624,  Kay,  J.,  after  reriew- 
ing  the  decisions,  said :  "  Accordingly  I 
must  take  it  to  be  settled  that  a  vested 
revenionaiy  interest,  subject  to  a  life- 
estate  in  leasehold  property,  which  might 
by  possibility  come  into  possession  during 
the  coTflrtorey  is  no  longer  treated  as  a  mere 


possibility  which  is  unassignable,  but  it  is 
like  any  other  chattel  real  of  the  wife  in 
this  respect  at  least,  namely,  that  the  hus- 
band can  assign  it  during  the  coverture, 
and  while  it  is  still  reversionary."  As  to 
partition  by  the  husband  of  the  wife's  land, 
see  Berry  o.  Seawall,  65  Fed.  Rep.  742. 
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ponitjr.  (b)  So,  also,  the  heir  of  the  wife  may  sue  tlie  husband 
for  the  waste,  and  no  doubt  the  Court  of  Chancery  would  stay 
by  injunction  the  husband's  wiwte,  on  behalf  of  the  wife  herself. 
But  it  seems,  that^  from  want  of  privity,  the  heir  of  the  wife 
cannot  bring  an  action  of  waste  against  ihe  assignee  of  the  hus- 
band^ though  it  may  be  brought  against  the  husband  himself,  for 
waste  done  by  his  assignee,  and  he  shall  recover  the  land  of  the 
assignee.  (<r)  The  subtle  distinction  in  Walker* s  easej{d)  and 
which  we  have  followed,  was,  that  if  the  tenant  by  the  curtesy 

assigns  over  his  estate,  the  heir  of  the  wife  can  sue  him  for 
*182  waste  done  after  the  assignment;  but  if  the  heir  *  grants 

over  the  reversion,  the  grantee  cannot  sue  the  husband,  for 
the  privity  of  the  action  is  destroyed.  He  can  only  sue  the 
assignee  of  the  husband,  for  as  between  them  there  is  a  privity 
of  estate. 

If  an  estate  in  land  be  given  to  the  husband  and  wife,  or  a  joint 
purchase  be  made  by  thom  during  coverture,  they  are  not  properly 
joint  tenants,  nor  tenants  in  common,  for  they  are  but  one 
person  in  law,  and  cannot  take  by  moieties.  They  are  both 
seised  of  the  entirety,  and  neither  can  sell  without  the  consent  of 
the  other,  and  the  survivor  takes  the  whole,  {ay  {z)    This  species 

(6)  Babb  v.  Perley,  1  Oreenl.  6  ;  Mattocks  v.  Stearns,  9  Vt.  326. 
(0)  Bates*.  Sbraeder,  18  Johns.  260.  {d)  8  Go.  22. 

(a)  Preston  on  Estates,  i.  181. 

s  Wales   tf.    Coffin,    18   Allen,    218;  Cole,  49Md.  402;  McDoffo.  Beanchamp, 

Thomas   «.    De  Baum,   1  MoCart    87 ;  50  Miss.  581 ;  Hall  9.  Stephens,  65  Mo. 

Stuckey  v.  Keefe,  26  Penn.    St.    897  ;  670  ;  Halett  v.  Inlow,  57  Ind.  412  ;  In  n 

Bates  V.  Seely,  46  Penn.  St  248 ;  Wright  Shaver,  81  Up.  Can.  Q.  B.  608. 
«.  Saddler.  20  K.  Y.  820 ;  Marburg  v. 

{»)  In  some  Stotes  this  rule  has  been  Miss.  795 ;  Noblitt  v.  Beebe,  28  Oregon, 

held  to  have  been  incidentally  abolished  by  4;   Geoigia,  C.  &  N.  By.  Co.  v.  Scott, 

sUtutes  regulaUng  the  rights  of  married  88  a  C.  84 ;  Hiles  v.  Fisher,  144  N.  Y. 

women.     Cooper  v.  Cooper,  76  HI.  57 ;  806 ;    Banser  v.  Banzer,   80  N.  Y.  & 

Clark  9.  Clark,  56  N.  H.  105 ;  Zomtlein  808 ;   Chambers  v.  Chambers,  92  Tenn. 

IS  Bram,  68  How.  Pr.  240.     So  also  in  707 ;  Cole  Blanuf.  Co.  r.  Collier  (Tenn.J, 

ISngland.    Edwards  k  Hamilton's  Law  of  81  8.  W.  Rep.  1000  ;  see  Morris  v.  Mc- 

Husband  and  Wife,  888, 889 ;  In  r$  Maroh,  Carty,  158  Mass.  11  ;  Phelps  ».  Simons, 

24  Oh.  D.  222.  159  Mass.  415  ;  Jooss  ».  Fey,  129  N.  Y. 

At  common  law  a  deed   running  to  17;   Steli  v.   Shreck,  128  N.    Y.  268; 

husband  and  wif^  jointly  creates  in  th4m  Stilphen  p.  Stilphen,    65  N.  H.    126 ; 

an  estate  by  entireties.    In  rt  Brambeny,  DowUng  v.  Salliotte,  83  Mich.  131 ;  10 

156  Penn.  St.  628 ;  Reynolds  r.  Strong,  Am.  State  Bep.  99,  note.     Tenancy  by 

81  N.  Y.  S.  829  ;  Oglesby  v.  Bingham,  69  entirety  is  not  changed  by  a  statute  which 
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of  tenanc;  arises  from  the  unity  of  husband  and  wife,  and  it 
applies  to  an  estate  in  fee,  for  life,  or  for  years.  If  the  grant  be 
made  to  husband  and  wife  and  B.,  or  to  the  husband  and  wife 
and  B.  and  C,  the  grantees  are  all  joint  tenants  as  between 
themselves,  but  the  husband  and  wife  are  tenants  by  entireties, 
,  as  between  each  other;  and  as  for  all  the  purposes  of  ownership 
the  husband  and  wife  are  but  one  person  in  law,  they  take  only 
a  moiety  of  the  land  in  the  one  case,  and  only  a  third  of  it  in 
the  other.  (&)  If  they  are  tenants  by  entireties  of  a  term  of 
years,  the  husband  may  alien  the  entirety  so  as  to  bind  the 
wife,  (c)  The  same  words  of  conveyance  which  would  make  two 
other  persons  joint  tenants,  will  make  the  husband  and  wife 
tenants  of  the  entirety.  This  is  a  nice  distinction  laid  down 
in  the  old  books,  and  it  continues  to  this  day  to  be  the  ]aw.  (c2)' 

{h)  Litt  sec.  291 ;  Barber  v.  Harris,  15  Wend.  617  ;  Johnson  v.  Hart,  6  Watts  & 
Seig.  819. 

(c)  Grate  v.  Locroft,  do.  Eliz.  287.  When  husband  and  wife  hold  the  entirety, 
with  the  right  of  surviyorship,  he  cannot  alien  the  enHre  estate  ;  but  the  husband  may 
execute  a  mortgage  of  his  interest,  or  he  may  make  a  lease  in  his  own  name,  or  join 
with  his  wife.  Jackson  v.  McConnell,  19  Wend.  175.  In  the  State  of  Ohio,  no  joint 
tenancy  exists,  and  the  doctrine  of  surrivorship  is  unknown,  eyen  as  to  a  deviBe  to 
husband  and  wife,  and  they  take  as  tenants  in  common,  and  not  as  tenants  of  the 
entirety.    Sergeant  v.  Steinberger,  2  Ohio,  805  ;  Wilaon  v.  Fleming,  18  id.  68. 

{d)  Litt  sec.  291 ;  Co.  Litt.  187,  b,  188,  a,  851  ;  Bro.  Abr.  tit  Cui  in  vita,  8 ; 
2  BL  1214  ;  Doe  v.  Parratt,  5  T.  B.  652  ;  16  Johns.  115  ;  5  Johns.  Ch.  487  ;  Barber 
«.  Harris,  15  Wend.  615  ;  Den  v.  Hardenbergh,  5  Halst  [N.  J.]  42  ;  8  Rand.  179  ;  5 
Mass:  523 ;  1  Dana  (Ky.),  87,  248  :  Taul  v,  Campbell,  7  Yeig.  819 ;  Den  v.  White- 
more,  2  Dev.  &  Bat.  587  ;  Greenlaw  v.  Greenlaw,  13  Maine,  182  ;  Western,  Ch.  J., 
Dickinson  v.  Codwise,  1  Sandf.  Oh.  214,  222.  See  infra,  iv.  862.  Mr.  Preston  (Ab- 
stracts  of  Title,  ii  41)  says,  that  as  the  law  is  now  understood,  husband  and  wife  may, 
by  eaqiress  tporda,  be  made  tenants  in  common,  by  a  gift  to  them  during  coverture. 
The  assistant  vioe-chanceUor,  in  Dias  o.  Glorer,  1  Hoff.  Ch.  71,  questions  the  solidity  of 
Mr.  Preston's  opinion.  [And  see  Stuckey  v.  Eeefe,  26  Penn.  St.  897.]  The  law  in  the 
text  does  not  exist  in  Connecticut ;  but  the  husband  and  wife  are  joint  tenants  in  such 
ease,  and  the  husband  may  alone  convey  his  interest.    Whittlesey  v.  Fuller,  11  Conn.  387. 

<  Re  Wylde,  2  De  G.,  M.  &  G.  724 ;  Goidon  v.  Whieldon,  11  Beav.  170. 

enables  the  wife  to  hold  property  inde-  a  mensa  et  thoro  has  dower  in  her  hus- 

pendently  of  her   husband.     Carver   v.  band's  lands  after  his  death.     Howell  o. 

Smith,    90    Ind.   222;    see   Donegan  v.  Thompson  (Tenn.),  32  S.  W.  Bep.  309. 
Doncgan  (Ala. ),  15  So.  Rep.  828.    An  ab-         Marriage  does  not  sever  the  wife's  joint 

solute  divorce  changes  their  tenancy  by  tenancy  in  a  chose  in  action  not  reduced 

entireties  to  a  joint  tenancy.     Thomley  into  possession  by  her  husband.     In  re 

V.  Thomley,  [1893]  2  Ch.  229 ;  in  New  Butler's   Trusts,   38  Ch.  D.  286,  disap- 

Tork,  to  a  tenancy  in  common.      Stelz  proving  Baillie  v.  Trehame,   17  Ch.  D 

V.  Shreck,  128  N.  Y.  263.  A  wife  divorced  388. 
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*  133  *  The  husband  alone  maj  grant  or  charge  the  wife's  land 
during  their  joint  lives,  and  if  he  be  tenant  by  the  curtesy 
during  his  own  life.  He  cannot  alien  or  incumber  it,  if  it  be  a 
freehold  estate,  so  as  to  prevent  the  wife,  or  her  heirs,  after  his 
death,  from  enjoying  it,  discharged  from  hb  debts  and  engage- 
ments. But  from  the  authorities,  when  closely  examined,  says 
Mr.  Preston,  (a)  it  seems  the  husband  has  the  power  to  transfer 
the  whole  estate  of  his  wife,  and  tiie  estate  will  be  in  the  alienee 
of  the  husband,  subject  to  the  right  of  entry  of  tiie  wife,  or  her 
heirs,  and  which  entry  is  necessary  to  revest  the  estate  after  the 
husband  discontinues  it  She  was  driven  at  common  law  to  her 
writ  of  right,  as  her  only  remedy;  but  Lord  Coke  says, (J)  he 
found  that,  in  the  times  of  Bracton  and  Fleta,  the  writ  of  entry 
eui  in  vita  was  given  to  the  wife,  upon  the  alienation  of  her  hus- 
band, and  this  was  her  only  remedy  in  tiie  age  of  Littleton,  {c) 
That  writ  became  obsolete  after  the  remedial  statute  of  32  Hen. 
VIII.  c.  28,  which  reserved  to  the  wife  her  right  of  entry,  notwith- 
standing her  husband's  alienation ;  and  the  writ  of  entry  lay  even 
if  she  had  joined  with  her  husband  in  a  conveyance  by  feoffment^ 
or  bargain  and  sale,  for  such  conveyances  were  deemed  the  sole 
act  of  the  husband,  as  the  wife  was  not  separately  examined,  {d) 

(a)  Eflaay  on  Abstracts  of  Title,  L  884,  485,  486.  Sergeant  Williams,  in  bis  note 
to  Wotton  V.  Hele,  2  SaaniL  180,  n.  9,  concludes,  tbat  as  estates  for  life,  being  free- 
hold estates,  and  commencing  by  liyery  of  seisin,  could  only  be  avoided  by  entry,  leases 
for  life  by  the  husband  were  roidable  only,  but  that  leases  for  a  term  of  years  were  ab- 
solutely Toid  on  the  husband's  death  ;  and  this  Chancellor  Johnson  considers  the 
better  doctrine ;  and  tiiis,  I  think,  is  the  correct  conclusion.  Brown  «.  Lindsay,  % 
HiU  Ch.  (S.  C.)  544. 

(h)  2  Inst.  848. 

(c)  Litt  sec.  594.  The  extent  of  the  remedy  under  this  andent  writ  may  be  seen 
in  Bro.  Abr.  tit  Cui  in  vita,  and  F.  N.  B.  198,  h.  t 

{d)  Co.  Litt.  826,  a.  The  sUtute  of  82  Hen.  YIII.  was  reenacted  in  New  York, 
in  1787,  by  act,  10th  sess.  c.  48.  But  it  does  not  appear  in  the  reyision  of  1880,  and 
the  action  of  ejectment  was  doubtless  deemed  commensurate  with  eyery  right  to  the 
recorery  of  land.  New  York  ReTised  Statutes,  ii  808.  In  Massachusetts,  it  is  held 
that  the  statute  of  82  Hen.  YIII.,  protecting  the  wife's  inheritance  or  freehold  from 
the  husband's  act,  is  still  in  force  in  that  state,  "  as  a  modification  and  amendment  to 
the  common  law."  Bruce  v.  Wood,  1  Met  542.  In  New  Jersey,  by  statute,  it  is  de- 
clared that  the  husband  can  do  no  act  or  make  any  default  to  affect  or  work  any 
prejudice  to  the  wife's  inheritance  or  freehold,  and  after  his  death  she  may  lawfully 
enter  and  hold  the  same,  notwithstanding.  Elmer's  Dig.  77.  This  is  the  uniyersal 
law  on  the  subject  In  Maryland,  under  the  statute  of  1786,  the  husband  may  elect, 
in  right  of  his  wife,  to  take  her  ancestor's  lands  at  the  valuation  of  commissioners,  and 
pay  or  give  bonds  to  the  coheirs  of  the  wife  for  their  just  proportion  of  the  estate,  and 
that  election  vests  in  him  the  fee  as  a  purchaser,  to  the  exclusion  of  the  wife.    Stevens 
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(2.)  To  her  L\fe  Ustate.  —  *  If  the  wife,  at  the  time  of  *  134 
the  marriage^  hath  an  estate  for  her  life,  or  for  the  life  of 
another  person,  the  husband  becomes  seised  of  such  an  estate 
in  right  of  his  wife,  and  is  entitled  to  the  profits  during  the  mar- 
riage. On  the  death  of  the  wife,  the  estate  for  her  own  life  is 
gone,  and  tho  husband  has  no  further  interest  in  it.  But  if  she 
have  an  estate  for  the  life  of  another  person  who  survives  her, 
the  husband  becomes  a  special  occupant  of  the  land  during  the 
life  of  such  other  person.  After  the  estate  for  life  has  ended,  the 
land  goes  to  the  person  entitled  in  reversion  or  remainder,  and 
the  husband,  quasi  husband,  has  no  more  concern  with  it  This 
estate  the  husband  can  only  sell  or  charge  to  the  extent  of  his 
interest  in  it,  and  his  representatives  take  as  emblements  the 
crops  growing  at  his  death. 

(8.)  To  her  Chattels  Real. — The  husband,  upon  marriage, 
becomes  possessed  also  of  the  chattels  real  of  the  wife,  as  leases 
for  years,  and  the  law  gives  him  power,  without  her,  to  sell, 
assign,  mortgage,  or  otherwise  dispose  of  the  same  as  he  pleases, 
by  any  act  in  his  lifetime ;  (a)  except  it  be  such  an  interest  as  the 
wife  hath,  by  the  provision  or  consent  of  her  husband,  by  way  of 
settlement  {by  Such  chattels  real  are  also  liable  to  be  sold  on 
execution  for  his  debts.  If  he  makes  no  disposition  of  the  same 
in  his  lifetime,  he  cannot  devise  the  chattels  real  by  will  ;(c)  and 
the  wife,  after  his  death,  will  take  the  same  in  her  own  right, 
without  being  executrix  or  administratrix  to  her  husband.  If  he 
grants  a  rent  charge  out  of  the  same,  without  altering  the  estate, 
the  rent  charge  becomes  void  at  his  death.  If  he  survives  his  wife, 
the  law  gives  him  her  chattels  real,  absolutely,  by  survivor- 
ship ;  for  he  was  in  possession  of  the  chattel  *  real  during  *  185 
the  coverture,  by  a  kind  of  joint  tenancy  with  the  wife,  (a) 

V.  Richardson,  6  Harr.  &  Johns.  156.  In  Miller  o.  Shackleford,  4  Dana  (Ky.)>  278» 
it  was  held  that  a  woman,  whose  estate  had  been  wrongfully  aliened  by  her  husband, 
might  recover  it  in  ejectment  after  his  death,  without  notice  to  the  tenant  to  quit,  and 
BO  acquiescence  in  the  tenant's  holding,  short  of  twenty  years,  would  bar  her. 

(a)  Co.  litt  46,  b. 

{h)  Sir  Edward  Turner's  Case,  1  Yem.  7.  (c)  Go.  litt  851,  a. 

(a)  Co.  litt  361,  b ;  Butler's  note,  804,  to  Co.  litt.  lib.  8,  851,  a ;  1  BoL  Abr.  845, 
lL40. 

1  Except,  also,  that  the  power  of  the  such  interest  could  have  vested  in  pos- 
bnsband  to  dispose  of  the  reversionary  in-  session  during  the  coverture.  Duberley 
terest  of  the  wife,  depends  upon  whether    v.  Day,  16  Beav.  88. 
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(4.)  7h  her  Chases  in  Action.^  —  As  to  debts  due  to  the  wife, 
at  the  time  of  her  marriage  or  afterwards,  by  bond,  note,  or  other* 
wise,  and  which  are  termed  ehoses  in  actianj  tiiey  are  not  vested 
absolutely  in  the  hnsband,  but  the  husband  has  power  to  sue  for 
and  recover,  or  release  or  assign,  the  same ;  and  when  recovered 
and  reduced  to  possession,  and  not  otherwise,  it  is  evidence  of  a 
conversion  of  the  same  to  his  own  use,  and  the  money  becomes, 
in  most  cases,  absolutely  his  own.  {b)  The  rule  is  the  same  if  a 
legacy  or  distributive  share  accrues  to  the  wife  during  cover* 
ture.  (e)  So,  he  has  power  to  release  and  discharge  tiie  debts, 
and  to  change  the  securities,  with  the  consent  of  the  debtor.  (<2) 
But  if  he  dies  before  he  recovers  the  money  or  alters  the  security, 
or  by  some  act  reduces  the  ehose  in  acUan  into  possession,  the 
wife  will  be  entitled  to  the  debts  in  her  own  right,  without 
administering  on  his  estate,  or  holding  the  same  as  assets  for  his 
debts.  («)  If  his  wife  dies,  and  he  survives  her  before  he  has 
reduced  the  ehose  in  action  to  possession,  it  does  not  strictly  sur- 

{h)  Little  V.  lianh,  2  lied.  £q.  (N.  C.)  18 ;  2  Leigh,  1100.  The  redaction  of  the 
wife's  ehoses  in  action  into  posaession  hj  the  hueband  is  not  in  eU  ceaee  oondtuive, 
thoogh  it  is  prima  facie  evidence  of  the  conyendon  of  it,  for  thete  may  be  satisfactory 
proof  that  he  took  and  held  the  money  as  her  tmstee,  and  for  which  he  wonld  be 
acconntable.    Estate  of  Hinds,  5  Whart  188. 

(c)  Garforth  v,  Bradley,  2  Yes.  Sen.  675  ;  Schuyler  v.  Hoyle,  5  Johns.  Ch.  196 ; 
Haviland  v.  Bloom,  6  id.  178 ;  Garr  v.  Taylor,  10  Ves.  578 ;  Wildman  v.  WUdman, 
9  Ves.  174 ;  Parsons  v.  Parsons,  9  N.  H.  809. 

((0  The  hnsband  may  release  his  wife's  ehoses  in  action,  eren  those  in  remainder  or 
expectancy,  which  may  possibly  fall  in  daring  the  marriage.  1  Boper  on  Hnsband 
and  Wife,  227,  287. 

(e)  Kintzinger's  Estate,  2  Ashmead,  455 ;  Poindezter  v.  Blackbam,  1  Ired.  Eq. 
(K.  C.)  286 ;  Snowhill  r.  Executor  of  S.,  1  Green  Gh.  (N.  J.)  80 ;  Bichards  v.  Bich« 
ards,  2  B.  &  Ad.  447  ;  Gaters  v.  Madely,  6  M.  &  W.  428  ;  Scarpellini  v.  Atcheeon, 
7  Q.  B.  864.  It  seems  to  be  now  a  settled  principle  in  the  late  En^ish  equity  jurispm* 
dence,  under  the  sanction  of  the  highest  judicial  authority,  as  that  of  Eldon,  Grant, 
Plnmer,  Leach,  Lyndhurst,  Cottenhom,  and  Sugden,  that  nothing  short  of  aehiol  and 
positive  reduction  into  possession  by  the  husband  will  bar  the  wife's  right  by  sunriror- 
ship  to  the  full  enjoyment  of  her  ehoses  in  action^  and  rerersionary  and  contingent  in- 
terests. See  post,  188,  n.  b.  It  has  been  suggested,  by  Mr.  Sugden,  that  it  would  be 
a  good  amendment  of  the  law  to  confer  upon  the  husband  the  absolute  power  to  dispose 
of  all  his  wife's  chattel  interests  or  personal  estate,  whether  present  or  reyersionary. 
But  the  same  Lord  Chancellor  decided,  with  the  assistance  of  the  Master  of  the  Bolls, 
in  Box  V.  Jackson,  1  Drury,  42,  in  tiie  chancery  of  Ireland,  that  the  court  had  no 
power  to  take  and  hold  the  wife's  consent  as  binding  to  an  assignment  of  her  reyersion- 
ary interest  or  ehose  in  action. 

1  See  188,  n.  1. 
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yive  to  him ;  bnt  he  is  entitled  to  recover  the  same  to  his  own 
use,  b;  acting  as  her  administrator.  (/)  By  the  statute  of  dis- 
tributions of  22  and  23  Charles  II.,  and  the  25th  section  of  the 
statute  of  29  Charles  U.  c.  3,  in  explanation  thereof,  and  which 
have  in  substance  been  reenacted  in  New  York  {g)  and  the  other 
states  of  the  Union,  the  husbands  of  feme%  covert^  who  die  intes- 
tate, have  a  right  to  administer  upon  their  personal  estate,  and 
to  recover  and  enjoy  the  same.  Under  the  statute,  it  is  held, 
that  the  husband  is  entitled,  for  his  own  benefit,  jure  maritiy  to 
administer,  and  to  take  all  her  chattels  real,  things  in  action,  and 
every  other  species  of  personal  property,  wliether  reduced  to 
possession,  or  contingent,  or  recoverable  only  by  suit.  (A)  But 
if  the  wife  leaves  cho%e%  in  action  not  reduced  to  possession  in  the 
wife's  life,  the  husband  will  be  liable  for  her  debts  dum  sola^  to 
that  extent;  for  those  eho%e%  in  dction  will  be  assets  in  his 
hands,  (t)  * Jt  is  also  settled,  that  if  the  husband,  who  *  136 
has  survived  his  wife,  dies  before  he  has  recovered  the 
choMei  in  action^  his  representatives  are  entitled  to  that  species  of 
property ;  and  in  New  York,  it  would  seem  (though  it  would  be 
contrary  to  the  English  rule),  that  the  right  of  administration 
follows  the  right  of  the  estate,  and  is  to  be  granted  to  the  next  of 
kin  of  the  husband ;  and  the  representatives  of  the  husband,  who 
administer  upon  the  assets  of  the  wife  remaining  unadministered, 
are  liable  for  her  debts  to  her  creditors,  in  preference  to  the 
creditors  of  the  husband,  (a)  So,  if,  after  the  husband  has 
administered  in  part  on  his  wife's  estate,  and  dies,  and  adminis- 
tration de  bonis  non  of  the  wife  should  be  obtained  by  a  third 

(/)  Oaiforth  v,  Bradley,  2  Ves.  676  ;  Lord  Tenterden,  in  Bichards  v.  Richarda,  2 
B.  &  Ad.  447. 

Ig)  N.  Y.  Beviaed  Statatea,  ii  76,  aec.  29  ;  ib.  98,  sec.  79. 

{h)  Whitaker  v.  Whitaker,  6  Johns.  112.  The  sUtate  of  29  Ghas.  II.  o.  3,  §  25, 
left  the  effects  of  femes  covert  as  at  common  law ;  and  the  right  of  the  hnsbaud,  at  com- 
mon law,  was  not  only  to  administer,  bnt  to  e^joy  exclusively  the  effects  of  his  de- 
ceased  wife.  2  Bl.  Comm.  516,  516 ;  Hoskins  v.  Bfiller,  2  Dey.  (N.  G.)  860.  It  seems 
to  be  the  settled  rale,  that  if  the  husband  is  reduced  to  the  necessity  of  suing,  either 
at  law  or  in  equity,  in  order  to  recover  hia  deceased  wife's  chms  in  action,  he  must  first 
administer  on  her  estate,  and  sue  in  the  capacity  of  administrator. 

(i)  Heard  v.  Stamford,  8  P.  Wms.  409,  411 ;  s.  o.  Cases  Temp.  Talb.  178  ;  Don- 
nington  v.  Mitchell,  1  Green  Gh.  (N.  J.)  248.  He  is  only  liable  as  administrator  on 
the  estate  of  the  wife  for  her  debts,  to  the  extent  of  the  assets  received  by  him.  K.  Y. 
Statatea,  ii  75. 

(a).  N.  Y.  Revised  Stotutes,  ii  75,  sec.  29. 
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person,  or  by  the  next  of  kin  of  the  wife,  he  would  be  deemed  a 
mere  trustee  for  the  representatives  of  the  husband*  (b) 

It  has  been  considerably  discussed  in  the  books,  by  what  title 
the  husband,  surviving  his  wife,  takes  her  choses  in  actum.  It 
has  often  been  said  that  he  takes  by  the  statute  of  distribution  as 
her  next  of  kin.  But,  from  the  language  of  the  English  courts, 
it  would  seem  to  be  more  proper  to  say,  that  he  takes  under  the 
statute  of  distribution  as  husbandj  with  a  right  in  that  capacitj 
to  administer  for  his  own  benefit;  for,  in  the  ordinary  sense, 
neither  the  husband  nor  wife  can  be  said  to  be  next  of  kin  to  the 
other,  (c)  * 

What  will  amount  to  a  change  of  property  in  action  belonging 
to  the  wife,  so  as  to  prevent  it  from  going  back  to  the  wife  in  case 
she  survives  her  husband,  was  discussed  in  the  case  of  Schuyler 
V.  Hoyle.  (d)  It  was  there  shown  that  the  husband  may  assign^ 
for  a  valuable  consideration,  his  wife's  choseB  in  aetian  to 
*  137  a  creditor,  free  from  the  wife's  contingent  *  right  of  sur- 
vivorship.  The  doctrine  that  the  husband  may  assign  the 
wife's  ehoses  in  action  for  a  valuable  consideration,  and  thereby 
bar  her  of  her  right  of  survivorship  in  the  debt,  but  subject^ 
nevertheless,  to  the  wife's  equity,  has  been  frequently  declared^ 
and  is  understood  to  be  the  rule  best  sustained  by  authority. 
Such  an  appropriation  of  the  property  is  the  exercise  of  an  act  of 
ownership  for  a  valuable  purpose,  and  an  actual  appropriation  of 
the  chattel  which  the  husband  had  a  right  to  make,  (a)  ^    But  a 

(h)  Batler'8  note,  804,  to  lib.  3,  Co.  litt ;  Elliot  v.  CoUier,  8  Atk.  526  ;  Spencer,  J.» 
6  Johns.  118  ;  1  Hagg.  Eccl.  341 ;  Betts  v,  Kimpton,  S  B.  &  Ad.  278.  See  also  Hunter 
V,  Hallett,  1  Edw.  Ch.  888,  and  infm,  411,  412.  In  Ohio,  the  kw  is  different  Tho 
hnsband  is  not  next  of  kin  to  his  wife  for  inheritance.  He  may  administer  on  the  ee> 
tate  of  his  deceased  wife,  bat  he  mast  acoonnt  not  only  to  the  cneditors  of  the  wife,  bat 
to  the  heirs  ;  and  therefore  the  hnsband  cannot,  as  sanrivor,  in  his  own  Tights  pnrsne 
her  thoaea  in  action  either  in  law  or  eqaity.  Carry  v.  Falkinson,  14  Ohio,  100.  So  in 
Connecticnt,  the  hasband  on  the  death  of  his  wife,  does  not  become  entitled  as  heir  or 
sunrivor  to  her  personal  property.  He  does  not  take  as  administrator,  bat  the  property 
goes  to  her  administrator  for  distribation.    Baldwin  v.  Carter,  17  Conn.  201. 

(e)  8  Yes.  246,  247  ;  14  id.  881,  882 ;  15  id.  587  ;  18  id.  49,  55,  56. 

(d)  5  Johns.  Ch.  196. 

(a)  Carteret  v.  Paschal,  8  P.  Wms.  197 ;  Bates  v.  Dandy,  2  Atk.  206  ;  8,  c.  1  Ros- 
sell,  88,  note  ;  Jewson  v.  Moalson,  2  Atk.  417  ;  Earl  of  Salisbary  v.  Newton,  1  Eden, 
870;  Sir  WUliam  Grant,  in  Mitford  v.  Mitford^  9  Yes.  87  ;  Johnson  v.  Johnson,  1  Jac* 
&  W.  472  ;  Schuyler  ».  Hoyle,  above  cited  ;  Eenney  v,  Udall,  5  Johns.  Ch.  464  ;  s.  a 
8  Cowen,  590 ;  Lowry  v.  Hoaston,  3  How.  894 ;  Siter  and  another.  Gaardiana  ol 

1  See  188,  n.  L 
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Yoluntary  assignment  b;  the  husband  of  the  wife's  chases  in 
action  without  consideration  will  not  bind  her  if  she  survives 
him.  {b)  The  rule  is,  that  if  the  husband  appoints  an  attorney 
to  receive  the  money,  and  he  receives  it,  or  if  he  mortgages  the 
wife's  chases  in  adian^^  or  assies  them  without  reservation,  for 
a  valuable  consideration,  or  if  he  recovers  her  debt  by  a  suit  in 
his  own  name,  or  if  he  releases  the  debt,  by  taking  a  new  secur- 
ity in  his  own  name ;  in  all  these  cases,  upon  his  death,  the  right 
of  survivorship  in  the  wife  to  the  property  ceases.  And  if  the 
husband  obtains  a  judgment  or  decree,  as  to  money  to  which  he 
was  entitled  in  right  of  his  wife,  and  the  suit  was  in  his  own 
name  alone,  the  property  vests  in  hiih  by  the  recovery,  and  is 
so  changed  as  to  take  away  the  right  of  survivorship  in  the 
wife.  If  the  suit  was  in  their  joint  names,  and  he  died 
*  before  he  had  reduced  the  property  to  possession,  the  *  138 
wife,  as  survivor,  would  take  the  benefit  of  recovery,  {a) 
It  is  settled,  that  in  a  suit  in  chancery  by  the  husband  to  recover 
a  legacy  or  distributive  share  due  to  the  wife,  she  must  be  made 
a  party  with  him,  and  then  the  court  will  require  the  husband  to 
make  a  suitable  provision  for  the  wife  out  of  the  property.  The 
Court  of  Chancery  has  always  discovered  an  anxiety  to  provide 
for  the  wife  out  of  her  property  in  action  which  the  husband  may 
seek  to  recover.  If  he  takes  possession  in  the  character  of 
trustee,  and  not  of  husband,  it  is  not  such  a  possession  as  will 
bar  the  right  of  the  wife  to  the  property  if  she  survives  him. 
The  property  must  come  under  the  actual  control  and  possession 
of  the  husband,  qvutri  husband,  or  the  wife  will  take,  as  survivor, 
instead  of  the  personal  representatives  of  the  husband. 

Jordan,  4  Rawle,  468.  In  this  last  case  the  assignment  was  snstained,  not  strictly  as 
an  assignment  for  a  valaable  consideration  ennring  to  the  husband,  but  on  the  very 
meritorious  ground  that  the  assignment  of  the  wife's  choee  in  action  to  trustees  was  for 
the  benefit  of  her  and  her  child.  It  was  a  reasonable  anticipation  by  settlement  of 
a  proyision  for  the  wife's  equity,  and  valid  in  equity,  though  the  fund  was  not  reduced 
to  possession  before  the  execution  of  the  assignment.  But  see  the  note  (a),  tn/ra, 
188,  where  the  power  of  the  husband  over  the  wife's  rights  in  action  is  more  limited. 

(h)  Burnett  v.  Kinnaston,  2  Yem.  401  ;  Sir  William  Grant,  in  Mitford  v  Mitford, 
9  Yes.  87  ;  Sir  Thomas  Plumer,  in  Johnson  v,  Johnson,  1  Jac  &  W.  472  ;  Jewson  v, 
Houlsoo,  2  Atk.  420  ;  Saddington  v.  Kinsman,  1  Bro.  C.  C.  44 ;  Hartman  v.  Dowdel, 

1  Bawle,  279. 

(a)  Hilliard  v.  Hambridge,  Aleyn,  86 ;  Lord  Hardwicke,  in  Garforth  t;.  Bradley, 

2  Yea.  675  ;  H'Dowl  p.  Charles,  6  Johns.  Ch.  182 ;  Searing  v.  Searing,  9  Paige,  288. 

1  See  188,  n.  1. 
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A  general  assignment  in  bankruptcy,  or  under  insolvent  laws, 
passes  the  wife's  property  and  her  chases  in  action^  but  subject 
to  her  right  of  survivorship ;  and  if  the  husband  dies  before  the 
assignees  have  reduced  the  property  to  possession,  it  will  survive 
to  the  wife,  for  the  assignees  possess  the  same  rights  as  the  hus- 
band before  the  bankruptcy,  and  none  other,  (i)  It  has  been 
accordingly  held  that  a  legacy  in  such  stock  was  not  reduced  to 
possession  by  such  an  assignment,  so  as  to  bar  the  wife's  right 
of  survivorship,  and  the  wife  took  it  by  survivorship  as  against 
the  assignees,  (c)  ^ 

(h)  Mitford  V.  Mitford,  9  Yes.  87  ;  Jewson  «.  Moulaon,  2  Atk.  420 ;  Gayner  v. 
Wilkinson,  Dickens,  491 ;  Ssddington  v.  Kinsman,  1  Bro.  C.  C.  44 ;  Van  Eppe  v. 
Van  D«iisen,  4  Piuge,  64  ;  Fierce  v.  Thornely,  2  Sim.  67  ;  Oatcalt  v.  Van  Winkle, 
1  Green,  Ch.  (N.  J.)  516.  It  is  well  settled  that,  at  law,  an  assignment  in  bank- 
ruptcy will,  of  itself,  bar  the  wife's  contingent  right  of  siuriTonhip  in  a  chose  in  action, 
and  will  bar  a  suit  at  law  on  a  bond  entered  into  by  the  wife  dum  jo2a.  Miles  v.  Wil- 
liams, 1  P.  Wms.  249,  in  K.  B. ;  Bosvil  o.  Brander,  1  P.  Wms.  468,  in  K.  B. ; 
Michell  V.  Hughes,  6  Biug.  689.  Bat  in  the  late  case  of  Mallory  o.  Yanderheyden, 
before  Vice-Chancellor  Parker,  of  the  8d  circuit,  New  York  L^gal  Obserrer,  for  January, 
1846  (No.  4,  p.  4),  it  was  held,  that  though  a  dischaige  of  the  husband  in  bankruptcy 
would  bar  a  suit  at  law  sgainst  husband  and  wife  for  the  debt  of  the  wife  dum  »oUh  yet, 
in  equity,  satisfaction  could  be  had  for  the  debt  out  of  her  separate  estate  where  there 
had  been  an  appointment  by  her  chaiging  her  separate  estate  with  the  debt.  Vide 
infra,  146,  [and  n.  1.] 

(c)  Pierce  v.  Thomely,  2  Sim.  167,  180.  It  is  difficult  to  reconcile  the  more  ancient 
with  the  recent  English  equity  cases,  on  the  subject  of  the  effect  to  be  given  to  the 
husband's  assignment  of  the  wife's  choses  in  action.  Thus,  in  the  cases  of  Chandos  v, 
Talbot,  2  P.  Wms.  601  ;  Bates  v.  Dandy,  2  Atk.  207,  and  Hawkyns  v.  Obyn,  iK  549, 
the  language  is,  that  a  contingent  interest,  or  the  possibility  of  a  tenn,  or  a  specific 
possibility  of  the  wife,  may  be  assigned  by  the  husband  for  a  yalnable  consideration, 
so  as  to  bind  his  wife.  But  in  Homsby  p.  Lee,  2  Mad.  16  ;  Pnrdew  v,  Jackson,  1  Rus- 
sell, 70,  and  Houner  v.  Morton,  8  id.  65,  it  is  held  that  the  husband's  assignment  of 


1  Wi/e*s  Oufau  in  Action.  ~>  (a)  What 
are  f  —  In  a  case  where  money  had  been 
received  by  the  defendant  for  a  married 
woman,  the  question,  what  were  a  wife's 
ckoaei  in  action,  as  distinguished  from  her 
choees  in  possession,  came  up  as  determin- 
ing whether  her  representative  or  her 
husband's  was  the  proper  plaintiff.  The 
defendant  had  written  the  wife  that  he 
held  the  money  at  her  disposaL  The  hus- 
band never  interfered  in  the  matter,  and 
died  after  his  wife.  A  suit  for  money  had 
and  received  to  her  use  was  held  well 

ri96] 


bron^^t  by  her  administratrix.  Fleet  v. 
Perrins,  L.  R.  3  Q.  B.  586  ;  L.  R.  4  Q.  B. 
500 ;  9  a  &  S.  575.  See  Goods  of  Hard- 
ing, L.  R.  2  P.  &  D.  894,  and  generally 
Harper  v.  Archer,  28  Miss.  212.  [United 
States  bonds  were  held  cho9e$  in  actum  in 
Brown  p.  Bokee,  53  Md.  155.]  There  is 
no  distinction  between  eloeeff  in  action  that 
accrue  to  the  wife  before,  and  those  that 
accrue  during  coverture,  as  to  her  right  of 
survivorship.  Bond  v.  Conway,  11  Md. 
512 ;  Lenderman  v.  Lenderman,  1  Hous- 
ton, 528 ;  WUder  v.  Aldtich,  2  R.  I.  51S 
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*The  wife's  equity  to  a  reasonable  provision  out  of  her  *189 
property  for  the  support  of  herself  and  her  children  makes 

the  wife's  revenioiiaiy  interest  will  not  bar  her  right  as  his  survivor,  provided  the 
interest  continues  reversionary  to  his  death.  So,  Sir  William  Grant,  in  Mitford  v. 
Mitford,  9  Yes.  87,  doubted  the  soundness  of  the  rule,  that  the  husband's  assignment 
for  a  valoaUe  consideration  passed  the  wife's  chose  in  action,  freed  from  her  contingent 
right  of  snrvivorship,  because,  in  that  case,  the  purchaser  would  take  a  greater  right 
than  the  husband  had.  He  admitted,  however,  that  a  distinction  was  constantly  taken 
between  assignments  in  bankruptcy,  or  by  operation  of  law,  and  a  particular  assignee 
for  a  specific  consideration.  And  in  Homsby  v,  Lee,  Sir  Th.  Plumer  considered  that 
a  particular  assignee  was  not  better  off  in  this  respect  than  a  general  assignee  in  bank- 
ruptcy. Afterwards,  in  Purdew  v.  Jackson,  1  Russell,  70,  the  subject  was  discussed 
and  reargued  with  great  ability  ;  and  Sir  Th.  Plumer,  in  an  elaborate  opinion,  declared 
his  adherence  to  his  former  opinion,  and  carried  his  doctrine  out  broadly  to  the  whole 
extent  of  it,  by  holding  that  all  assignments  made  by  the  husband  of  the  wife's  out- 
standing personal  chattels,  not  then  reduced  to  possession,  whether  the  assignment  be 
in  bankruptcy,  or  under  an  insolvent  act,  or  to  trustees  for  payment  of  debts,  or  to  a 
purchaser  for  a  valuable  consideration,  pass  only  the  interest  which  the  husband  had, 
subject  to  the  wife's  legal  right  of  survivorship ;  and  the  husband  could  not  possibly 


(a  note  made  payable  to  husband  and  husband,  at  least  for  a  moment  of  time, 

wife) ;  Hay  ward  v.   Hay  ward,   20  Pick,  absolute   dominion   over    the    property. 

617.  Nicholson  r.  Drury  Buildings,  &c   Co., 7 

{b)  AsngnmetU  by  Suaband, — In  a  case  Ch.  D.  48.     For  acts  which  have  been 

where  a  wife  was  absolutely  entitled  to  a  held  sufficient,  see  Jn  re  Barber,  11  Ch.  D. 

share  of  a  fund  in  court,  and  joined  her  442;  Rice  v.  McReynolds,  8  Lea,  36.    For 

husband  in  a  mortgage  of  her  interest,  it  acts  which  have  been  held  insufficient,  see 

was  held  to  be  settled  law  that  the  security  Parker  v.   Lechmere,    12   Ch.    D.   256; 

was  void  against  her  right  by  survivorship.  Brown  v.  Bokee,  58  Md.  155;  Grebill's 

unless  something  had  been  done  by  the  App.,  87  Pa.  St  105 ;  Hooper  v.  Howell, 

husband  or  his  incumbrancer  to  reduce  50  Ga.  165  ;  Cox  v,  Scott,  9  Baxt.  805 ; 

the  fund  into  possession  (which  was  not  Williams  v.  Sloan,  75  Ya.  187.    The  acts 

the  &ct).     Prole  v.  Soady,  L.  R.  8  Ch.  must  be  done  with  the  intent  to  assume 

220  ;  see  Tidd  v.  Lister,  10  Hare,  140 ;  3  dominion.     Moyer's  Appeal,   77  Pa.   St. 

De  6.,  M.  &  6.  857  ;  Life  Association  of  482.  —  B.] 

Scotland  v.  Siddal,  8  De  G.,  P.  &  J.  271.  (c)  Wi/e*s  EquUy.  —See,  generally. 
So  in  America.  George  v,  Goldsby,  28  Sturgis  v.  Chainpneys,  5  My.  &  Cr.  97. 
Ala.  826;  Arrington  v.  Tarbrough,  1  If  a  court  of  equity  has  jurisdiction  to 
Jones,  Eq.  72  ;  State  v.  Robertson,  5  Har-  raise  and  equitably  dispose  of  a  fund,  it 
ringt.  j201 ;  Needles  v.  Needles,  7  Ohio  will  not  allow  its  power  to  be  defeated 
St  482  ;  Bugg  v.  Franklin,  4  Sneed,  129  ;  through  the  agency  of  another  court,  where 
Sale  V,  Saunders,  24  Miss.  24 ;  Lynn  v.  the  fund  may  also  be  recovered.  Dun- 
Bradley,  1  Met  (Ky.)  282.  CoiUt<i,  Tritt  combe  v.  Greenacre,  2  De  G.,  F.  &  J.  509^ 
V.  Colwell,  81  Penn.  St  228  ;  Tuttle  v.  517  ;  28  Beav.  472.  As  the  wife's  equity 
Fowler,  22  Conn.  58  ;  Hill  v.  Townsend,  arises  out  of  the  husband's  legal  right  to 
24  Texas,  575.  See  146,  n.  1.  [It  is  said  present  possession,  it  does  not  attach  to 
that  the  acts  relied  on  as  a  reduction  to  the  wife's  reversionary  interest  in  stock, 
possession  must  be  such  as  to  give  the  Osbom  v.  Moi^gan,  9  Hare,  482 ;  8  E.  Li 

[197] 


*  189  OF  THE  RIGHTS  OF  PERSONS.  [PART  IT. 

a  distinguished  figure  in  the  modem  chancery  cases,  which  relate 
to  the  claims  of  the  husband  upon  the  property  of  his  wife  in 

make  an  aasgnment  of  the  reTerslonary  interest  of  hie  wife,  so  as  to  har  her  ss  sanriYor, 
provided  the  interest  remained  reversionary.  Sir  William  Grants  in  Wright  v.  Moriey, 
11  Ves.  12,  thought  there  was  great  weight  in  the  proposition  of  Lord  Alvanley,  that 
no  assignment  by  the  husband,  even  for  a  valuable  consideration,  could  convey  mors 
than  the  right  he  had  to  reduce  the  wife's  outstanding  interest  into  possession,  snlject 
to  *'  the  wife's  etjuity  ; "  and  that  if  the  husband  died  before  that  fact  had  oocnned, 
the  wife's  right  as  survivor  would  bar  the  assignee.  In  Ellison  «.  Elwin,  18  Sim.  809, 
the  doctrine  in  the  case  of  Purdew  v.  Jackson  was  reaiRrmed  by  the  vioe-chancellor. 
Again,  in  Honner  v.  Morton,  8  Russell,  65,  Lord  ChanceUor  Lyndhurst  gave  a  decided 
support  to  the  doctrines  of  the  successive  masten  of  the  rolls.  Lord  Alvanley,  Sir 
William  Grant,  and  Sir  Th.  Plumer,-80  far  as  the  reversionary  interest  of  the  wife  was 
in  question  ;  but  he  took  a  distinction  betweeil  the  case  in  which  the  husband  had  an 
immediate  power  at  the  time  of  the  assignment,  of  reducing  the  chose  in  action  into 
possession,  and  where  he  had  not  In  the  first  case,  the  assignment  ought,  in  equity, 
to  be  regarded  as  the  actual  reduction  of  the  property  into  poesession,  and  a  consequent 


&  Eq.  192 ;  nor,  it  is  said,  to  the  wife's  chasers,  In  re  Lush's  Trusts,  L.  R.  4  Ch. 

life  interest,  as  against  her  husband's  as-  591 ;  see  241,  n.  1 ;  and  she  has  no  equity 

signee  for  value,  Se  Dufiy's   Trust,   28  until  her  debts  contracted  before  marriage 

Beav.  886  ;  Tidd  o.  Lister,  8  De  G.,  M.  &  have  been  provided  for,  Barnard  v.  Ford, 

O.  857,  868.      See  Jn  Yv  Carres  Trusts,  L.  R.  4  Ch.  247.   In  the  absence  of  special 

L.  R.  12  Eq.  609 ;  [Williams  o.  Sloan,  75  circumstances,  the  English  courts  direct 

Va.   137.]     But,  of  course,  it   does  as  one  half  of  the  fund  to  be  settled  on  the 

against  such  an  assignee  of  her  absolute  wife  and  her  children,  with  an  ultimate 

equitable  interest.      Scott  v.  Spashett,  8  limitation,  in  default  of  issue,  to  the  bus* 

MacN.  &  G.  599.   Although  it  is  said  that  band,  or,  in  case  of  his  bankruptcy,  to  his 

this  equity  is  not  based  on  the  idea  of  assignee.    Spirett  v.  Willows,  L.  R.  1  Ch. 

property  in  the  wife  (Osbom  v.  Moigan,  520 ;   L.   R.   4  Ch.   407.      In  Suggitt's 

supra),  it  is  one  personal  to  her,  which  Trusts,  Ij.  R.  8  Ch.   215,   the  ultimate 

she  alone  can  enforce.     Her  death  before  limitation  was  to  the  wife  if  she  survived 

a  certain  stage  of  proceedings,  D.  la  Garde  her  husband,  and,  if  not,  to  him.    It  was 

V.  Lempriere,   6  Beav.   844 ;  or  waiver,  also  said  that  the  court  exercises  a  wide 

Seton    on    Decrees,   8d  ed.   669  (Femes  discretion  as  to  the  amount  with  reference 

Covert) ;  Baldwin  v.  Baldwin,  5  De  G.  &  to  the  individual  case.    See  Barrow  o. 

Sm.  819  ;  Ward  r.  Amory,  1  Curtis,  419 ;  Barrow,   24  Vt  875.    Croxton  v.   May, 

[Clark  V.  Smith,  18  S.  C.  585  ;]  if  she  be  L.  R.  9  Eq.  404,  approves  Spirett  v.  WU- 

of  age,  Abraham  v.  Newcome,   12  Sim.  lows.      [The  rule  applies  to  property  in 

566 ;  [Shipway  v.  Ball,  16  Ch.  D.  876  ;]  which  the  wife  has  only  a  life  interest, 

will  defeat  the  interest  of  her  children,  Taunton  v.  Morris,  11  Ch.  D.  779 ;  but 

Barrow  v.  Barrow,  4  Kay  &  J.  409,  424.  not  to  property  held  in  entireties.  In  re 

A  wife's  misconduct  may  bar  her  equity,  Biysn,  14  Ch.  D.  516  ;  Ward  v.  Ward,  ibw 

but  even  her  adultery  may  not  have  that  506.    The  amount  to  be  aUowed  is  a  mat* 

elFect.    In  re  Irwin's  Trust,  20  Beav.  878,  ter  of  judicial  discretion.      Taunton  v. 

and  cases  cited.    She  may  preclude  herself  Morris,  supra,  —  b.] 
by  her  fraud  from  claiming  it  against  pur- 
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action.  If  the  hugband  wants  the  aid  of  chancer;  to  enable  him 
to  get  possession  of  his  wife's  property,  or  if  her  fortune  be 
within  the  reach  of  the  courts  he  must  do  what  is  equitable,  by 
making  a  reasonable  provision  out  of  it  for  the  maintenance  of 
her  and  her  children.  Whether  the  suit  for  the  wife's  debt, 
legacy,  or  portion  be  by  the  husband  or  by  his  assignees,  the 
result  is  the  same,  and  a  proper  settlement  on  the  wife  must  first 
be  made  of  a  proportion  of  the  property,  (a)  The  provision  is 
to  be  prc^rtioned,  not  merely  to  that  part  of  the  equitable 
portion  of  the  wife's  estate  which  the  husband  seeks,  but  to  the 
whole  of  her  personal  fortune,  including  what  the  husband  had 
previously  received.  And  perhaps  chancery  ought,  on  just  prin- 
ciples, to  restrain  the  husband  from  availing  himself  of  any 
means,  either  at  law  or  equity,  of  possessing  himself  of  the  wife's 
personal  property  in  action,  unless  he  would  make  a  competent 
provision  for  her.  The  English  rule  in  equity  is,  that  where 
there  is  a  suit  in  the  ecclesiastical  courts  for  subtraction  of  a 
legacy,  and  there  is  a  married  woman  to  be  protected,  or  a  trust 

tnnsfer  of  it,  for  he  had  the  power  to  do  it,  and  the  assignment  amounted  to  an  agree* 
ment  to  do  it. 

These  latter  cases  were  reviewed  in  Siter  and  another,  Guardians  of  Jordan,  4 
Bawle,  468,  hj  Ch.  J.  Oibson,  with  learning  and  ability,  and  the  reasoning  of  Sir 
Thomas  Flnmer  and  of  Lord  Lyndhorst  powerfully  combated.  Afterwards,  in  Shuman 
V.  Beigart,  7  Watts  4  Serg.  169,  the  court  declared  their  adherence  to  the  doctrine 
in  Siter^s  case.  The  doctrine  of  the  English  cases,  that  the  efficiency  of  the  assign- 
ment  depends  on  the  prerioos  reduction  of  the  chose  in  action  to  possession,  is  de- 
clared not  to  be  sound,  inasmuch  as  the  husband  Jure  mariii  has  dominion  oyer  the 
property,  as  weU  as  the  power  to  reduce  it  to  possession,  and  his  fair  bonajlde  transfer 
of  it,  for  a  valuable  consideration,  passes  that  whole  dominion,  capacity,  and  title. 
The  husband,  by  marriage,  succeeds  to  the  wile's  power  of  disposal ;  and  the  distinc- 
tion between  vested  and  contingent,  or  reversionary  interests  of  the  wife,  in  respect 
to  the  marital  dominion  and  power  of  the  transfer  of  it,  is  held  to  be  without  founda- 
tion. The  eritioal  review  in  this  last  case  of  the  English  cases  was  intended  only  to 
show  the  weak  grounds  on  which  the  new  theory  rested  ;  and  the  point  reaUy  decided 
in  Pennsylvania,  and  the  authority  of  the  case,  extend  only  to  prove  that  the  assign- 
ment of  a  wife's  chose  in  action  to  trustees,  for  the  benefit  of  the  wife  and  children, 
and  to  place  it -beyond  the  power  of  waste  by  the  husband,  was  meritorious  and  valid. 
in  equity. 

(a)  Howard  v.  Moflatt,  2  Johns.  Ch.  206 ;  1  Eden,  67,  870, 871  ;  2  Atk.  420,  421, 
422  ;  Sleech  v.  Thorington,  2  Yes.  Sen.  562 ;  4  Bro.  C.  C.  189 ;  2  Cox's  Cases,  422 ; 
11  Yes.  17,  20,  21  ;  1  Mad.  862  ;  Clancy's  Essay,  patrim;  Duvall  v.  Farmer's  Bank 
of  Maiyland,  4  Gill  4  J.  282;  Whitesides  v.  Dorris,  7  Dana,  106 ;  Perryclear  v. 
Jacobs,  Hill  Ch.  (S.  C.)  609  ;  Like  p.  Beresford,  8  Yes.  G06.  In  this  last  case  the 
assignment  of  the  wife's  interest  in  bank  stock  to  creditors,  in  trust  to  pay  debts,  was 
held  to  be  sulgect  to  the  wife's  equity,  on  a  biU  to  enforce  the  tsirignment.  ^ 
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to  be  executed,  the  Court  of  Chancerj  will  restrain  the  auit  hy 
injunction,  (i) 

Chancery  will  restrain  the  husband  from  proceeding  in  the 
ecclesiastical  courts,  for  the  recovery  of  the  wife's  legacy, 
*140  until  *a  provision  is  made  for  her;  (a)  and,  upon  that 
doctrine,  a  suit  at  law  for  a  legacy  or  dUtrOnUive  share 
ought  equally  to  be  restrained,  for  such  rights  in  action  are  of 
an  equitable  nature,  and,  properly,  of  equitable  cognizance.  The 
principle  is,  that  chancery  will  lay  hold  of  the  property  of  the 
wife,  as  far  as  it  may  be  in  its  power,  for  the  purpose  of  provid- 
ing a  maintenance  for  her  when  she  is  abandoned  by  her  husband ; 
and  in  Dumand  v.  Magee^  (i)  where  the  husband  had  abandoned 
his  wife  for  many  years,  and  married  another  woman,  he  was  held 
to  have  forfeited  all  just  claim  to  his  wife's  distributive  share  of 
personal  estate  inherited  by  her,  and  the  same  was  appropriated, 
by  decree,  to  her  separate  use.^ 

This  subject  was  considered,  and  the  principal  authorities 
reviewed,  in  the  case  of  Kenney  v.  UdalL  {c)  It  was  there  held 
that  the  wife's  equity  attached  upon  her  personal  property  when- 
ever it  was  subject  to  the  jurisdiction  of  the  courts  and  was  the 
object  of  a  suit,  in  any  hands  to  which  it  might  come,  or  in  what- 
ever manner  it  might  have  been  transferred.  It  makes  no  differ- 
ence whether  the  application  to  the  court  for  the  property  be  by 

{h)  Anon.,  1  Atk.  491 ;  Grignion  v.  Grignion,  1  Hagg.  Eccl.  585. 

(a)  2  Atk.  419.    Chancery  will  interpoaa  on  a  biU  filed  by  or  on  bdialf  of  the  wife, 
and  restrain  the  hnsband,  or  his  assignees,  from  possessing  themselTes  of  the  property 
at  law,  until  a  suitable  provision  be  allowed  for  her  support.    Van  Bpps  v.  Van 
Deusen,  4  Paige,  64.    It  has  at  last,  in  Kew  York,  become  a  settled  rule  of  the  courts 
of  equity  that  they  will  interfere  and  restrain  a  hnsband  ftx>m  recoTering  at  law  his 
wife's  property,  until  he  makes  a  provision  for  her.     But  this  win  not  be  the  case  if 
the  wife  lives  apart  from  her  husband  without  cause,  or  has  sufficient  provision  from 
other  sources.    Fry  «.  Fry,  7  Paige,  462  ;  Martin  v.  Martin,  1  Hoff.  Ch.  462.    But 
equity  will  not,  at  the  suit  of  the  wife,  compel  a  settlement  out  of  a  cho9t  in  action 
bequeathed  to  her  for  life,  but  not  expressed  to  be  for  her  sole  and  separate  use. 
againd  a  particuiar  a9rignuforav(Uu(MeconHieriaUm,   The  contract  of  the  husband 
is  excluded  only  by  words,  showing  clearly  that  the  gift  was  intended  to  be  for  her 
separate  use,  or  in  the  existence  of  a  case  in  which  he  omits  duly  to  provide  for  her. 
Elliott  V.  Cordell,  5  Mad.  149 ;  Stanton  v.  Hall,  2  Buss.  &  M.  175 ;  Tyler  v.  Lake, 
ibw  188. 

{h)  4  Johns.  Ch.  818. 

{e)  5  Johns.  Ch.  464  ;  8  Cowen,  590,  B.  a  ;  Duit  p.  Bowyer,  2  M'Gord  Oh  868  ; 
Duvall  V.  Farmers*  Bank  of  Maryland,  4  Gill  ft  J.  282,  8.  p. 

/  iSeel88»n.L 
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the  husband,  or  his  representatives,  or  assignees,  or  by  the  wife, 
or  her  tnistee,  seeking  a  provision  out  of  the  property.  This 
equity  is  equally  binding,  whether  the  transfer  of  the  property  be 
by  operation  of  law,  under  a  commission  of  bankruptcy,  or  by 
act  of  the  party  to  general  assignees,  or  to  an  individual,  or 
whether  the  particular  transfer  was  voluntary,  or  made  upon  a 
good  and  valuable  consideration,  or  in  payment  of  a  just  debt,  {d) 
The  court  may  also,  in  its  discretion,  give  the  whole,  or  part 
only,  of  the  property  to  the  wife,  according  to  the  circumstances 
of  the  case.  So,  again,  in  MavUand  v.  Bloom^  {e)  the  same 
subject  *  came  under  consideration ;  and  the  rule  in  equity  *  141 
was  considered  as  settled,  that  the  wife's  equity  to  a  suit- 
able provision  for  the  maintenance  of  herself  and  her  children, 
out  of  her  separate  estate,  lying  in  action,  was  a  valid  right,  and 
extended  not  only  to  property  which  she  owned  dum  soloj  but  to 
property  descended  or  devised  to  her  during  coverture.  A  new 
equity  arises  to  the  wife  upon  property  newly  acquired,  and 
attaches  upon  it  equally  as  upon  that  which  she  brought  with 
her  upon  marriage,  (a) 

The  wife's  equity  does  not,  according  to  the  adjudged  cases, 
attach,  except  upon  that  part  of  her  personal  property  in  action 
which  the  husband  cannot  acquire  without  the  assistance  of  a 
court  of  equity.  The  rule  in  equity  does  not  controvert  the  legal 
title  of  the  husband  to  his  wife's  personal  fortune;  and  if  he 
once  acquired  possession  of  that  property  ytire  maritif  though  it 
should  have  been  of  an  equitable  nature,  chancery  will  leave  him 
in  undisturbed  possession  of  it  The  claim  attaches  on  that  part 
of  the  wife's  personal  fortune  for  which  the  husband  seekb  the 
aid  of  a  court  of  equity,  or  where  he  makes  an  assignment  of  her 
equitable  interests ;  or  the  wife  seeks  relief  in  chancery  against 
her  husband  and  his  assignees,  in  regard  to  her  legal  or  equitable 
rights  which  they  are  pursuing,  {b)  If  the  husband  can  acquire 
possession  without  a  suit  at  law,  or  in  equity,  or  by  a  suit  at  law 

(ci)  Earl  of  Salisbaiy  v.  Newton,  1  Eden,  870 ;  Bosvil  v.  Bnnder,  1  P.  Wins.  458 ; 
Ex  parte  Thompson,  1  Beacon,  90  ;  Ex  parte  King,  ib.  148. 

(e)  6  Johns.  Ch.  178. 

(a)  In  the  case  Ex  parte  Reresford,  1  Desaus.  268,  the  oonrt,  after  a  fall  diaous- 
aion,  ordered  a  new  settlement  in  favor  of  the  wife  on  a  new  accession  of  fortune. 

{b)  Walworth,  Ch.,  in  Van  Eppe  v.  Van  Deusen,  4  Paige,  64 ;  F^  v.  Fry,  7  id. 
462 ;  Martin  v.  Martin,  1  Hoff.  Ch.  462 ;  2  Atk.  419  ;  2  Stoiy  £q.  Jar.  682  ;  Clancy's 
Treatise,  468. 
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without  the  aid  of  chancery  (except,  perhaps,  as  to  legacies,  and 
portions  by  will  or  inheritance,  as  has  been  already  suggested), 
the  husband  will  not  be  disturbed  in  the  exercise  of  that 
right,  (c)  ^  But  it  is  unnecessary  to  pursue  this  subject  more 
minutely ;  and  it  is  a  vain  attempt,  says  Mr.  Justice  Story,  (d) 
to  ascertain,  by  general  reasoning,  the  nature  or  extent  of  the 
doctrine,  for  it  stands  upon  the  practice  of  the  court  The  cases 
in  chancery,  to  which  I  have  referred,  have  incorporated  into  the 
equity  jurisprudence  of  New  York  all  the  leading  provisions  and 
principles  of  the  English  courts  of  equity  on  this  head;  and 

though  such  a  protection  to  the  wife  cannot  be  afforded  in 
*142  Pennsylvania,  where  there  is  no  court  of  *  chancery,  (a) 

nor  in  New  Hampshire,  where  equity  powers,  to  a  specific 
extent  only,  are  conferred  by  statute  upon  tiie  superior  court  of 
common-law  jurisdiction,  (b)  yet  I  presume  it  exists  in  most  of 
the  other  states  where  courts  are  established  with  distinct  equity 
powers,  according  to  the  English  system,  or  with  legal  and 
equitable  powers  united,  according  to  the  more  generally  pre- 
vailing practice  in  the  United  States.  It  exists  in  Maryland 
and  Tennessee ;  and  in  the  latter  state  protection  is  even  afforded 
in  their  courts  of  law.(^)  In  North  Carolina,  if  the  aid  of  a 
court  of  equity  be  required  by  the  husband  to  enable  him  to  take 
possession  of  his  wife's  property,  he  must  make  reasonable  pro- 

(c)  Howard  v.  Kof&tt,  2  Johns.  Ch.  206 ;  Thomu  v.  Sheppard,  2  M'Cord,  Ch.  86; 
In  the  matter  of  Anne  Walker,  1  Lloyd  &  Ooold,  169,  Cases  temp.  Plnnket 
{d)  2  Story,  £q.  Jur.  685,  686. 

(a)  Yohe  v.  Bamet,  1  Binney,  858.  The  want  of  snch  a  power  in  the  Pennsyl- 
vania courts  ii  deeply  regretted  by  a  very  intelligent  jndge.  In  the  matter  of  Miller, 
1  Ashmead,  828.  But  the  Orphans'  Court  has,  by  statute,  a  limited  jurisdiction  over 
the  wife's  equity. 

(b)  Parsons  v.  Parsons,  9  N.  H.  809. 

(c)  M'Elhatten  v.  Howell,  4  Haywood,  19  ;  Duvall  v.  Farmers'  Bank  of  Maryland, 
4  Gill  &  J.  282.  In  Tennessee,  it  has  been  adjudged  that  the  wife's  equity  will  be 
enforced :  (1.)  When  the  husband  or  hb  assignee  is  asking  the  aid  of  a  court  of  equity 
to  reduce  her  property  into  possession.  (2.)  At  the  suit  of  the  wife  or  of  her  trustee, 
praying  for  the  provision.  (8.)  When  the  trustee  designs  or  is  willing  to  pay  or 
deliver  over  the  property  to  the  husband  or  his  assignee  without  suit.  In  that  case, 
all  of  them  will  be  enjoined,  at  the  suit  of  the  wife,  from  changing  the  possession 
until  provision  be  made.  But  if  the  husband  or  his  assignee  has  already  reduced  the 
property  into  possession,  a  court  of  equity  does  not  interfere.  Dearin  v.  Fitzpatrick, 
Meigs,  551.  These  are  the  settled  principles  on  the  sulject  in  the  English  equity 
system. 

1  Wiles  V.  Wiles,  8  Md.  1 ;  see  840,  n.  1. 
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yision  for  her ;  and  the  rule  is  the  same  when  his  legal  represen- 
tatives or  assignees  claim  it.  But  their  decisions  go  no  further, 
and  the  wife  cannot,  by  a  suit  in  equity,  stop  him,  though  he  be 
insolvent,  from  taking  possession,  unless  her  claim  be  founded 
upon  a  marriage  settlement.  (<2)  The  Superior  Court  of  New 
Hampshire  intimates  that  it  may,  perhaps,  be  authorised  to 
apply  the  principle  of  sustaining  the  wife's  equity,  when  the 
husband  or  his  assignee  asks  the  aid  of  the  court  to  obtain 
possession  of  the  distributive  share  of  his  wife,  (e) 

There  is  a  difference  as  to  ehose9  in  action  belonging  to  the 
wife,  whether  the  husband  sues  in  his  own  name  exclusively,  or 
jointly  with  his  wife.  The  principle  of  the  distinction  is,  that 
if  he  brings  the  action  in  his  own  name  alone  (as  it  is  said  he 
may  for  a  debt  due  to  the  wife  upon  bond),  (/)  it  is  a  disagree- 
ment to  the  wife's  interest,  and  implies  it  to  be  his  intention 
that  it  should  not  survive  her.  But  if  he  brings  the  action  in 
their  joint  names,  the  judgment  is,  that  they  shall  both  recover, 
and  the  debt  survives  to  the  wife.  The  judgment  does  not  alter 
the  property,  or  show  it  to  be  his  intention  that  it  should  be 
altered.  It  is  also  the  rule  of  equity,  that  if  before  marriage  the 
husband  makes  a  settlement  on  the  wife,  in  consideration  of  her 
fortune,  he  is  considered  in  the  light  of  a  purchaser  of  her  for- 
tune, and  his  representatives  will  be  entitled,  on  his  dying 
in  his  wife's  lifetime,  *  to  the  whole  of  her  things  in  action,  *  143 
though  not  reduced  to  possession  in  his  lifetime,  and  though 
there  be  no  special  agreement  for  that  purpose.  If  the  settle- 
ment be  in  consideration  of  a  particular  part  only  of  her  fortune, 
the  right  of  survivorship  in  the  wife  will  exist  only  as  to  the  part 
of  her  property  not  comprised  in  the  settlement,  and  not  reduced 
to  possession  by  the  husband,  (a)  The  settlement  must  state,  or 
import,  that  it  was  in  consideration  of  the  wife's  fortune,  and  it 

{d)  Bryan  v.  Bryan,  1  Der.  £q.  47. 

(e)  See  Parsons  v.  Parsons,  9  K.  H.  809-886,  where  Ch.  J.  Parker  has  examined 
the  history  and  doctrine  of  the  wife's  equity  with  accurate  and  elaborate  learning. 

(/)  liord  Chancellor,  in  Oglander  v.  Baston,  1  Tern.  896  ;  Howell  v.  Maine,  8  Lev. 
408.  Bnt  Mr.  Preston,  in  his  Essay  on  Abstracts  of  Title,  i.  848,  condemns  the 
doctrine  in  this  case  in  LeWnz,  and  denies  that  the  hosband  can  sue  alone  on  a 
bond  given  to  the  wife  alone. 

(a)  Bntler^s  note,  804,  to  lib.  8,  Co.  Litt.  1  Yem.  896,  note  5  ;  Garforth  v.  Bradley, 
S  Tea.  677 ;  Meredith  «.  Wynn,  1  Eq.  Gas.  Abr.'  70,  pi.  15 ;  Packer  v.  Wyndham, 
Ync  in  Ch.  412  ;  Dmce  v.  DenniMn,  6  Yes.  896. 
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must  appear  to  be  adequate  to  the  porchafle  of  her  fortune,  before 
it  will  bar  her  ri^t  of  aanrirorship.  (&) 

(5.)  To  her  PerMonai  Property  in  Poue^non.  — Ab  to  personal 
property  of  the  wife,  which  she  had  in  pooocaaion  at  the  time  of 
the  marriage  in  her  own  ri^t,  and  not  em  autre  droits  such  aa 
money,  gooda,  and  chattela,  and  morablea,  they  Teat  immediately 
and  abaolntely  in  the  husband,  (c)  and  he  can  diapoee  of  them  as 
he  pleases,  and  on  his  death  they  go  to  hia  representatiyes,  as 
being  entirely  his  property.  (J) 

2.  The  DnttM  wUch  tiM  Hualbmo^  ■■■iiMiii  —  (1.)  To  pay  her 
Debte.  —  The  husband  is  answerable  for  the  wife's  debts  before 
corertore;  but  if  they  are  not  recovered  during  the  coTertnre, 
he  is  discharged,  (e)^  He  is  answerable  for  her  debts  only  in 
Tirtne  of  the  duty  imposed  on  him  to  dischai^  all  the  obligations 
of  the  wife ;  and  that  his  responsibility  should  cease  after  cover- 
ture ceases,  is,  in  some  cases,  rather  against  conscience ; 
*  144  but  then,  as  a  compensation  for  the  rule,  it  is  to  *  be 
considered  that  the  charging  the  husband  in  all  cases  with 
the  debts  would  be  against  conscience  alsa(x)     It  is  a  strict 

{h)  Clelaiid  V.  Cldaiid,  Free,  in  Ch.  6S ;  Salwmy  r.  Siiwmy,  Amb.  692;  Lord 
Eldoo,  in  Drnoe  9.  DemuiOD,  6  Vet.  395:  the  Master  of  tbe  Bolls,  in  Garr  v,  Tftjlar, 
10  id.  679.  Tlie  cum  admit  that  the  settlement  wHl  not  bar  the  wife's  equity  to  a 
farther  settlement  out  of  yropertjr  aeendng  during  coTcrtnre,  nnlem  it  be  made  in 
eonstdermtion  of  her  fortone  which  she  then  has,  or  may  thereafter  be  entitled  to. 

{e)  Co.  Litt.  S51,  bi 

(d)  Bjr  the  statote  Uw  of  Georgia,  of  1789,  the  real  estate  win^gmg  to  the  wife 
at  the  marriage  becomes  rested  in,  and  passes  to,  the  hnsband  in  the  same  manner 
as  personal  property.  See  infra^  ir.  29.  There  is  a  preralent  diqnsition  in  many 
of  the  states  to  enlaige  the  powers  of  the  wife,  and  abridge  those  of  the  hnsband, 
orer  her  sepante  property,  belonging  to  her  at  marriage,  or  snbseqnently  aoqoired 
by  her,  and  to  sabstttnte  the  policy  of  the  civil  law  for  that  of  the  common  law  on 
the  subject  Thus,  by  the  coustitation  of  Wisconsin^  adopted  in  184tf^  all  the  real  and 
personal  ptvperty  of  the  wife,  at  the  time  of  her  marriage,  or  acquired  by  her  after- 
wards, are  to  be  her  separate  property.  So  the  legislature  of  Ay*f*"^»  have  ex- 
empted an  such  property  from  liaHlity  for  her  husband's  debts. 

{e)  He  is  liable  for  a  breach  of  trust  committed  by  the  wife  before  maniage. 
Palmer  v.  Wakefield,  8  Bear.  227. 

1  Lambv.  Belden,  Id  Ark.  589;  Cureton  Kluht's  C^  8  De  G.  &  a  210.      [See 

V.  Koorep  2  Jones  Eq.  804.    Eren  although  Alexander  r.  Morgan*  81  Ohio  St.  546  ; 

during corertnrs  he  promised  topaythem.  Harrison 0. Trader,  27  Aric 288 ;  Matthews 

Cole  ».  ShurtleS;  41  Vt  811.    See  further,  v.  Whittle,  18  Ch.  D.  811  (statutoiy).] 


(*)  The  husband's  liability  for  the  wife's    pendent  upon  judgment  lecoyewd   ^ 
•nteimptial  debts  is,  at  common  law,  de-    him  during  oorerturs.  Hawthoniev.Bedk> 
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rule  of  law,  which  throws  upon  the  husband,  during  coverture, 
all  the  obligations  of  the  wife ;  and  by  the  same  rule  of  law  he 
is  discharged  after  the  coverture  ceases,  by  the  death  of  the 
wife ;  courts  of  equity  have  held  that  they  could  not  vary  the  rule 
of  law  according  to  the  fact,  whether  the  husband  had,  or  had 
not,  received  a  portion  with  his  wife,  or  charge  his  conscience  in 
one  case  more  than  in  the  other.  This  is  the  meaning  of  the 
case  of  Heard  v.  Stamford^  (a)  according  to  Lord  Redesdale's 
explanation  of  the  rule  on  this  point,  (b) 

The  rule  of  law  on  this  subject  may  operate  very  injuriously  to 
creditors ;  for  if  the  wife  be  largely  indebted  before  marriage, 
and  the  husband  takes  and  appropriates  all  her  personal  property 
to  himself,  and  the  wife  dies  before  the  creditors  have  collected 
their  debts,  the  husband  is  no  longer  liable,  and  the  creditors  of 
the  wife  are  left  without  remedy.  If  the  husband  himself  dies 
before  the  debts  are  collected,  his  representatives  are  not  liable; 
and  though  the  wife  remains  liable  after  her  husband's  death, 
for  her  former  debts  remaining  unpaid,  she  may  have  no  property 
to  pay  them.  The  answer  to  this  objection  is  attempted  by  Lord 
Macclesfield,  in  the  The  Earl  of  Tkamond  v.  Uarl  of  Suffolk,  {c) 
It  may  be  hard,  he  observes,  that  the  husband  should  be  answer- 
able for  the  wife's  debts,  when  he  receives  nothing  from  her ;  but 
we  are  to  set  off  against  that  hardship  the  rule,  that  if  the  hus- 
band has  received  a  personal  estate  with  the  wife,  and*  happens 
not  to  be  sued  during  the  coverture,  he  is  not  liable.  He  runs 
a  hazard  in  being  liable  to  the  debts,  much  beyond  the  per- 
sonal estate  of  the  wife;  and  in  recompense  for  that 
*  hazard,  he  is  entitled  to  the  whole  of  her  personal  estate,  *  145 
though  far  exceeding  the  debts,  and  is  discharged  from  the 
debts  as  soon  as  the  coverture  ceases.  In  Heard  v.  Stamford^ 
there  was  a  strong  effort  made  before  Lord  Ch.  J.  Talbot,  to 
charge  the  husband,  after  the  wife's  death,  with  a  debt  of  hers, 
dum  solay  to  the  extent  of  what  he  had  received  from  her,  for 

(a)  S  P.  Wma.  409 ;  Cues  temp.  Talb.  178. 

\b)  1  Sch.  &  Lef.  268 ;  WithetBpoon  v.  Duboee,  BaiL  £q.  (S.  C.)  166,  8.  p. 

(e)  1  P.  Wma.  469. 

with,  89  Ya.  786.    Respecting  the  huB-  75,  §|  18-16 ;  Bell  v.  Stocker,  10  Q.  B. 

band's  liability  for  cnich  antenuptial  debts,  D.  129  ;  Matthews  v.  VHiittle,  18  Ch.  D. 

see  87  It  88  Vie.  o.  50 ;  88  &84  Vie.  o.  98  ;  611 ;    De  Orenchy  v.  WIHb,  4  C.  P.  D. 

44  &  45  Vic  0.  41,  §  89  ;  45  &  46  Vic.  c  862 ;  Fear  v.  Castle,  8  Q.  B.  D.  880. 
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she  happened  to  bring  a  large  personal  estate  to  her  husband*  The 
injustice  of  the  case  was  pressed  upon  the  courts  for,  upon  the 
rule  as  it  stood,  9k  feme  %ole  might  be  worth  10,000Z.  and  owe 
lyOOOZ.,  and  marry  and  die,  and  the  husband  might  appropriate 
the  10,000Z.  to  his  own  use,  and  not  pay  one  farthing  of  the  debt. 
Lord  Nottingham  was  so  provoked  at  the  hardship  of  the  rule, 
in  a  case  in  which  the  wife  brought  a  large  portion  to  her  hus- 
band, and  died,  and  when  the  husband  continued  in  possession 
of  the  goods,  and  refused  to  pay  the  very  debt  contracted  by  the 
wife  for  the  goods,  that  he  declared  he  would  alter  the  law. 
But  Lord  Talbot  said,  that  nothing  less  than  an  act  of  Parlia- 
ment could  alter  the  law ;  and  the  rule  was  fixed,  that  the  hus- 
band was  liable  for  the  wife's  debts  only  during  the  coverture, 
unless  the  creditor  recovered  judgment  against  hiin  in  the  wife's 
lifetime,  and  that  only  the  wife's  eho%e%  in  action  not  reduced  to 
possession  in  her  lifetime  would  be  assets  in  her  husband's 
hands,  when  they  come  to  him  as  her  administrator.  If  relief 
ought  to  be  given  against  the  husband,  because  he  received  suffi- 
cient property  with  the  wife,  then,  by  the  same  reason,  if  the 
wife  had  brought  no  fortune  to  her  husband,  and  judgment  was 
recovered  against  him  during  coverture,  relief  ought  to  be 
afforded  to  the  husband  against  this  judgment  after  his  wife's 
death.  He  declared  that  the  rule  could  not  be  disturbed  by  a 
court  of  equity ;  and  it  has  continued  unaltered  to  this  day.  The 
husband  is  liable,  not  as  the  debtor,  but  as  the  husband.     It  is 

still  the  debt  of  the  wife,  and  if  she  survives  her  husband, 
*  146  she  continues  personally  liable,  {d)     *  It  has  also  been  held 

by  the  K.  B.,  in  Mile%  v.    WilliatMj{aY  that  the  debts  of 

{d)  Woodman  v,  ChapmaD,  1  Camp.  189. 

(a)  1  P.  Wms.  249.  It  was  decided,  in  Lockwood  v.  Salter  and  Wife,  2  Nev.  ft  Bfann* 
255,  that  the  wife's  debts,  dum  9ola,  were  extinguished  bj  the  husband's  discharge  as  a 
bankrupt  or  insolvent.  But  see  eotUra,  supra,  138,  n.  (b),  Mallory  v.  Vanderheyden,  the 
rule  in  equity,  and  which  is  the  correct  rule,  though  the  rule  at  law  is  otherwise. 


^  Husbands  Discharge  in  Bankruptcy.  — 
Mallory  o.  Vanderheyden,  8  Barb.  Ch.  9, 
the  decision  referred  to  above,  after  being 
affirmed  by  the  Chancellor,  was  reversed,  1 
Comst  452.  The  latter  decision,  although 
distinguishable,  was  disapproved  in 
Chubb  V.  Stretch,  L.  R.  9  Eq.  555.  There 
a  woman  npon  her  marriage  settled  all 
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her  property  (L.  R.  9  Eq.  560)  to  her 
separate  use,  but  after  her  husband's  dis- 
chaige  in  bankruptcy,  it  was  held  liable 
for  debts  contracted  by  her  before  her 
marriage.  This  case  seems  to  go  on  the 
ground  that  the  voluntary  settlement  was 
fraudulent  as  against  existing  creditors ; 
that  although  the  creditors  most,  in  the 
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the  wife  dtun  %ola^  as  well  as  the  husband's  debts,  are  discharged 
by  the  bankruptcy  of  the  husband.     It  is  clear  that  a  certificate 


first   place,  me   th«   hosbuid  and  wife  latter  for  the  matters  covered  by  the  credit, 

jointly,  and  could  only  proceed- against  the  The    articles,    therefore,  though    falling 

wife's  separate  estate  when  they  could  get  within  the  datt  of  necessaries,  were  not 

nothing  from  the  husband,  the  dischaige  necessaries  in  fact.     The   obligation   to 

had  put  an  end  to  the  personal  liability  supply  the  latter  is  absolute,  and  does 

for  the  debt,  and  that  therefore  the  equity  not  depend  upon  the  principles  of  agency, 

against  the  separate  fund  might  .be  en*  This  obligation  exists  whenever  the  hus* 

forced.     In  the  New  York  case  the  bus-  band,  whether  living  with  the  wife  or 

band  received  considerable  property  from  apart  from  her  voluntarily,  or  owing  to  his 

his  wife,  and  the  settlement'  being  held  own  misconduct,  fails  to  make  provision, 

not  fraudulent  when  made,  it  was  found  by  allowance  or  otherwise,  for  the  ueces- 

difficult  to  ndse  an  equity  against  the  saries  of  the  wife.    Baynes  v.  Bennett, 

separate  fund  in  consequence  of  the  sub-  114  Mass.  424  ;  Alley  v.  Winn,  134  Mass. 

sequent  bankruptcy.  77 ;  Compton  v.  Bates,  10  lU.  App.  78  ; 

Necessaries  far  Wife.  —  It  has  been  Arnold  v,  Allen,  9  Daly,  198  ;  Wilson  v. 

held  in  £ngland  that  the  presumption  of  Bishop,  10  IlL  App.  688 ;  Thorpe  v.  Shap- 

the  wife*s  authority  to  bind  her  husband  leigh,  67  Me.  286 ;  Pierpont  v.  Wilson,  49 

in  certain  cases,  referred  to  in  the  text.  Conn.  460  ;  Forristall  v.  Lawson,  84  L.  T. 

146  (2),  may  be  rebutted  by  proof  of  the  908.    The  insufficiency  of  an  allowance 

husband's  prohibition,  although  the  party  where  it  has  been  assented  to  or  fixed  by 

dealing  with  the  wife  had  no  notice  of  it.  the  court,  gives  no  authority  to  pledge 

In  this  case,  too,  the  jury  found  that  the  the  husband's  credit.    Eastland  v.  Bur- 

artides  furnished  the  wife  were  suitable  chell,  8  Q.  B.  D.  482 ;  Alley  v.  Winn, 

to  her  estate,  and   that  the    allowance  supra;  Hare  v.  Oibson,  82  Ohio  St.  88. 

actually  paid  the  wife  was  insufficient  The  question  of  what  are  necessaries  in 

Jolly  V.  Bees,  16  C.  B.  K.  s.  628,  where  the  case  of  a  wife,  as  in  the  case  of  an 

the  earlier  cases  are  cited  ;   Harrison  v.  infant  {infra,  240,  n.  1),  would  seem  prop- 

Grady,  12  Jur.  n.  s.  140 ;  Ryau  r.  Nolan,  erly    to   be   a   question    for    the    jury. 

Ir.  Rep.  8  Com.  Law,  819 ;  Shoolbred  v.  Raynes  v.  Bennett,  114  Mass.  424.     The 

Baker,  16  L.  T.  K.  8.  869.     [The  principle  question,  however,  has  been  determined 

of  Jolly  V,  Rees  seems  to  be  here  stated  generally  by  the  court.  —  B.]    The  lan- 

too  broadly  in  the  note.     The  case  vras  guage  of  American  cases  is  generally  the 

affirmed  in  Debenham  r.  Mellon,  6  App.  other  way.     Cromwell  v.   Benjamin,   41 

Cas.  24 ;  8.  o.  6  Q.  B.  D.  894,  where  the  Barb.  668  ;  Rea  v.  Durkee,  25  111.  608 ;  8te- 

question  of  the  wife's  authority  was  held  vens  v.  Story,  48  Vt  827,829;  ib.  830.  See 

to  be  one  of  fact  under  all  the  circum-  also  Moi^n  o.  Chetwynd,  4  F.  &  F.  461, 

stances  of  the  case.     The  authority  may  464.     But,  although  during  cohabitation 

be  either  actual  or  ostensible.    The  latter  the  husband  is  to  decide  what  is  fit,  and 

exists  as  to  household  articles  where  the  neither  the*  wife  nor  a  jury ;  yet  if  he 

wife  is  allowed  to  manage  the  husband's  turns  her  out  of  doors,  or  deserts  her 

household.    But  the  mere  relation  of  hus-  without  cause,  or  by  his  own  fault  ren* 

band  and  wife  give  no  such  ostensible  den  it  impossible  for  her  to  reside  with 

authority.      In  both  cases  the  husband  him,  and  ceases  to  support  her,  or  makes 

and  wife  were  living  together,  and  in  both  her  what  the  jury  consider  an  inadequate 

the  fonner  had  made  an  allowance  to  the  allowance,  she  may  pledge  his  credit  for 
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of  baokntptej  discharges  him ;  and  Lord  Ch.  J.  Parker  flioigpit 
that  the  wife  was  also  discharged  f orever^  and  not  merely  daring 
the  husband's  life,  though  on  that  point,  he  said,  it  was  not 
necessary  to  give  a  decided  opinion. 

(2. )  To  maintain  her.  —  The  hnsband  is  boond  to  proride  his 
wife  with  necessaries  suitable  to  her  situation  and  his  eondition 
in  life ;  and  if  she  contracts  debts  due  for  them  during  cohabita- 


tmth  «zptnsM  M  %ht  jary  Sad  to  be  raw-  menn  ei  thoro  profUr 

fomUe,    BMtUy  9.  Forder,  U  S.  8  Q.  B.  make  )um  Ittbk  lor  tbe  eoito  of  « 

M9,  664 ;  HaU  v.  Weir,  1  Allm,  S61 ;  iwnderal  nacenuy  for  ber  pralBetaiA  bf 

ff olU  ir,  CUbbi,  as  Peno.  8t«  860 ;   P«r1u  bii  eondnct    Biovn  v.  Ackrojd,  5  EL  4 

r.  KUeUr,  $7  Peon.  St  351;  Baker  r.  BL  819;  Rioev.  Shepheid,  ua&  v.a. 

SMDpeon,  14  C«  B.  S,  «.  888  ;  Beere  9«  882.    80  in  a  enit  for  lotitation  of  ber 

ConyngluiiD,  S  C«r«  4  K.  444 ;  Canning*  ooiyiigU  ri^te.    WUioii  n  Ford,  L.  R.  8 


bMi  r.  Rewdmi,  98  Mm,  688.    If  he  Ex.  88.    See  WiUiena  v.  MoBioe,  18  B. 

eoneent  to  ber  leaving  him  on  the  terma  Monr.  614  ;  Baylia  v.  Waddni^  10  Jar.  x. 

Ibat  abe  aball  not  bind  bit  eredit,  bateball  a.  114.    Bat  it  ia  otberwiae  in  caae  of  a 

receife  an  allowance,  which  ii  paid,  ibe  libel  for  diTorce  for  the  bnabind'aadnlUfyv 

baa  no  anthority,  altboogb  the  allowance  Morriaon  v.  Holt,  42  K.  H.  478 ;  Sbclton 

le  lnader|aate«    BiAn  v.  Bignell,  7  Hnrlat  v.  Pendleton,  18  Conn.  417  ;  Johnaon  #. 

k  If ,  877  ;  aee  177#  n.  (a).    Her  author-  Williama,  8  Greene^  Iowa,  97  ;  or  when 

\ty  ia  not  enlarged  by  hia  inMnltjr.    If  abe  abe  defenda  a  libel  making  the  aame  ebaigB 

baa  receired  money  aoiBcient  and  appU-  againat  her.      Bay  v.    Addcn,   60  N. 

eable  to  payment  for  neceaiariea,  he  can-  H.  82 ;  Wing  v.  Haribort,  16  Yt.  807  ; 

not  be  ehargerl,    BIcbardion  v.  Dn  Boia,  CoiBn  v,  Dunham,  8  Cnib.    404.     See 

U  ft,  6  Q.  R  61.     Bnt  he  may  be,  if  he  Smith  «.  Daria,  46  N.  H.  666.    [Coata  in 

•eaaea  to  tapply  ber.    Read  v.  Legard,  6  a  aait  for  divorce  for  adnlteiy  bioai^t  by 

Xfob*  686 }  In  n  Wood,  1  De  0.,  J.  4  S.  the  wife  were  held  reooverable  againat  the 

466.    In  equity  the  hnaband  ia  liable  for  hnaband,  in  Ottaway  v.  Hamilton,  8  C.  P. 

money  lent  to  the  wife  for  the  purobaae  D.  898.    Bat  aee  caaea  in  n.  1,  and  Dow 

of  neoNaariea  and  m  applied.   Pftrbapa  the  v.  Eyater,  79  III  264,  eatUra,    In  Conant 

ground  ia  that  the  lender  ia  aubrogated  to  «.  Bumham,  188  Maaa.  608,  a  buaband 

the  righta  of  the  party  fiimiahlng  the  sup-  waa  held  liable  for  legal  aerricea  rendered 

pllea.    Jenner  v.  Morria,  8  De  0.,  F.  4  J.  to  the  wife  in  aucceesfiiUy  defending  ber  in 

46  i  Deara  v.  Soutten,  L.  R.  9  Eq.  161 ;  In  a  auit  brought  by  him  againat  ber  for  be- 

n  Wood,  1  De  0.,  J.  4  8.  466 ;  >nm^  800,  ing  a  common  drunkard ;  but  not  for  legal 

n,  1 ;  [Kenyon  v,  Farria,  47  Conn.  610.]  aenrioea  rendered  her  in  instituting  a  com* 

The  rule  at  law  waa  held  to  be  otherwise  plaint  against  him  for  assault  and  battery, 

in  Knox  v.  Bushell,  8  C.  B.  v,  a.  884  ;  —  b.]     The  husband  may  be  aued  for  the 

although  assumpsit  waa  maintained  in  an  funeral  ezpenaea  of  his  wife,  although  she 

Irish  case,  Johnston  v.  Manning,  12  Ir.  bad  Toluntorily  left  him,  and  had  lived 

Com.  L.  148  ;  and  in  Smith  e.  Oliphant,  apart  from  him  for  many  years  before  her 

2  Sandf.  806,  a  case  of  an  infant.  death.      Ambroee  «.  Eerriaon,  10  C.  B. 

It  msy  be  proper  to  mention  that  it  is  776  ;  Bradshaw  v.  Beaid,  12  C.  B.  N.  a. 

held  In  England  that  if  a  wife  leaves  ber  844.     See  Cunningham  v.  Reaidon,  98 

husband  ttom  a  reasonable  apprehension  Mass.  688. 
of  violence,  and  is  entitled  to  a  divorce  a 
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tion,  he  is  obliged  to  pay  those  debts ;  but  for  anything  beyond 
necessaries  he  is  not  chargeable.  He  is  bound  by  her  contracts 
for  ordinary  purchases,  from  a  presumed  assent  on  his  part ;  but 
if  his  dissent  be  previously  made  known,  the  presumption  of  his 
assent  is  rebutted,  {x)  He  may  still  be  liable,  though  the  seller 
would  be  obliged  to  show,  at  least,  the  absolute  necessity  of  the 
purchase  for  her  comfort.  (()  If  the  tradesman  furnishes  goods 
to  the  wife,  and  gives  the  credit  to  her,  the  husband  is  not  liable, 
though  she  was  at  the  time  living  with  her  husband,  {e)  Nor  is 
he  liable  for  money  lent  to  the  wife,  unless  his  request  be  averred 

(6)  Etherington  v.  Fanot,  1  Salk.  118 ;  2  Lord  Baym.  1006,  8.  0. ;  Montague  v, 
Benedict,  8  B.  4  C.  681. 

(c)  Bentiey  «.  Griffin,  4  Taunt  856  ;  Metcalfe  v.  Shaw,  8  Camp.  22. 

(x)  The  presumption  that  a  wife,  while  Conant  v,  Bumham,  188  Mais.  508.  Also 
liTUig  with  her  hushand,  has  authority  to  for  such  services  rendered  in  her  defence 
pledge  his  credit  for  ordinary  necessaries  on  a  charge  of  murder.  Arts  v.  Bobertson, 
does  not  apply  to  luxuries  such  as  expen-  60  111.  App.  27.  See  Woloott  v.  Patterson, 
siTe  jewelry.  Bergh  v.  Warner,  47  Minn.  100  Mich.  227;  Bay  v.  Adden,  60  K.  H.  82. 
250.  Nor  can  she  bind  him  for  such  ser-  A  deserting  wife  cannot  pledge  her  hus- 
Tices  as  the  medical  treatment  of  a  farm  band's  credit  to  support  their  child.  Bald- 
hand.  Baker  v.  Witten,  1  Okk.  160.  win  ».  Foster,  188  Mass.  449.  A  wife  who 
Family  expenses  are  not  chargeable  to  is  divorced  for  her  fault,  and  to  whom  the 
the  wife's  separate  estate.  Baker  v.  Car-  custody  of  the  minor  children  is  awarded, 
ter,  88  Maine,  182 ;  Meads  v,  Martin,  84  cannot  recorer  from  the  lather  fornecesaa- 
Mich.  806  ;  Towles  v.  Owsley,  44  Mo.  ries  supplied  to  them  without  his  request 
App.  436;  Harrison  v.  Hill,  87  111.  App.  or  promise  to  pay  for  them.  Fulton  v.  Ful- 
80 ;  Harmon  v.  aUer,  99  Ala.  806  ;  Bob-  ton  (Ohio),  89  N.  E.  Bep.  729  ;  see  King 
ertson  v.  Cbukey,  64  Hun,  684 ;  Howe  «.  ».  Miller,  10  Wash.  274  j  Holt  v.  Holt, 
Korth,  69  Mich.  272  ;  88  Cent  L.  J.  186.  42  Ark.  495.  A  wife  who  is  wrongfully 
The  husband  is  primarily  liable  for  the  ex-  turned  away  by  her  husband,  cannot  pledge 
penses  of  his  wife's  funeral  and  last  illness,  his  credit  if  she  has  sufficient  income  of 
In  re  Waesch  (Penn.),  80  AtL  Bep,  her  own.  Hunt  v.  Hayes,  64  Vt  89. 
1124 ;  In  re  Weringer,  100  Cal.  845 ;  Sey-  Nor  is  the  husband  liable  for  her  necessa- 
bold  V.  Morgan,  48  111.  App.  89.  See  ries  to  one  who  induces  her  to  lire  apart 
Lawrence  V.  Brown  (Iowa),  59  N.  W.  Bep.  from  him  in  order  to  obtain  a  dirorce. 
256  ;  Constantinides  v.  Walsh,  146  Mass.  Corry  v.  Lackey  (Mich.),  68  N.  W.  Bep. 
281.  An  equitable  debt  for  the  wife's  418.  In  Skinner  v.  Tirrell,  159  Mass. 
necessaries  is  not  created  when  the  bus-  474,  a  husband  was  held  not  liable  \j 
band's  failure  to  provide  for  the  wife  is  subrogation  to  one  who  loaned  money  to 
due  to  illness.  Lenppie  v.  Osbom  (K.  his  wife  to  buy  necessaries.  See  Anderson 
J.),  89  Cent.  L.  J.  187.  The  husband  is  v.  Cullen,  8  N.  T.  S.  ^4Z  ;  Leuppie  v. 
liable  for  legal  serrioes  rendered  to  the  Osbom  (N.  J.),  89  Cent.  L.  J.  187,  note ; 
wife  in  procuring  a  diyorce,  or  to  defend  Kenyon  v.  Farris,  47  Ct.  510 ;  Keener  on 
her  against  charges  made  by  him.    See  Quasi-ContraGts,  841-853. 
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and  •lMfini.(<J)  So,  if  the  hnsband  makes  a  reasonable  allow* 
ante  to  the  wife  for  iieoeMariea  daring  his  temporarj  absence, 
and  a  tradesman,  widi  notice  of  this,  sapplies  l^r  with  goods, 
the  hnsband  is  not  liable,  unless  the  tradesman  can  show  that 
Hbt  allowance  was  not  sapplied.  (e)  If  the  hnsband  abandons  his 
wife,  or  the j  separate  bj  consent,  without  any  provision  for  her 

maintenance,  or  if  he  sends  her  away,  he  is  liable  for  her 
^  147  necessaries,  *  and  he  sends  credit  with  her  to  that  extent  (a) 

But  if  the  wife  elopes,  dioogh  it  be  not  with  an  adulterer, 
he  is  not  chargeable  even  for  necessaries.  The  rery  fact  of  the 
elopement  and  separation  is  sufficient  to  put  persons  on  inquiry, 
and  whoerer  gires  the  wife  credit  afterwards,  gires  it  at  his 
peril.  The  husband  is  not  liable  unless  he  receives  his  wife  back 
again.  (6)  The  duties  of  the  wife,  while  cohabiting  with  her 
husband,  form  the  consideration  of  his  liability.  He  is  accord* 
ingly  bound  to  provide  for  her  in  his  family ;  and  while  he  is  not 
guilty  of  any  cruelty,  and  is  willing  to  provide  her  a  home,  and 
all  reasonable  necessaries  there,  he  is  not  bound  to  furnish  them 
elsewhere.  All  persons  supplying  the  food,  lodging,  and  raiment 
of  a  married  woman  living  separate  from  her  husband  are  bound 
to  make  inquiries,  and  they  give  credit  at  their  periL  (e) 

It  has  been  a  question  whether,  if  the  wife  elopes,  and  repents 
and  returns  again,  and  her  husband  refuses  to  receive  her,  he  is 
then  bound  for  her  necessaries.  The  opinion  of  Lord  Ch«  J. 
Raymond,  in  Child  v.  Hardyman^  (d)  seems  to  be,  that  he  would 
be  liable ;  for  he  says  that  if  the  husband  should  refuse  to  receive 
the  wife,  ^  from  that  time  it  may  be  an  answer  to  the  elopement. 


ff 


Id)  Stoat  V.  ICftcnair,  7  Tumt  482. 

(«)  Holt  V.  Brien,  4  B.  4  Aid.  252.  If  there  be  an  imioibk  sftptntioii  of  hotlMaid 
•ad  wife,  and  he  farniihes  her  with  Deoeaaaiies  aeconUng  to  the  agnementi  he  is  not 
lUble  for  articles  famished  to  her  by  a  tradesman,  though  he  had  no  notice,  for  the 
moral  obligation  on  his  part  ceases.  Cany  r.  Patton,  2  Aahmead,  140.  Mr  Wallace, 
one  of  the  learned  editors  to  the  American  edition  of  Smith's  Leading  Cases,  in  Law 
Library,  ir.  a.  toL  zzt.,  says,  that  this  case  in  Pennsylvania  is  the  ablest  cass  on  the 
salgect  to  be  foond  in  the  American  books. 

(a)  Wslker  9.  Simpson,  7  WatU  k  Serg.  8S. 

{h)  Bobinsoa  r.  Greinold,  1  Salk.  119 ;  Morris  r.  Msrtyn,  Str.  847 ;  Chfld  •. 
Hsidyman,  Btr.  876 ;  Manby  v.  Scott,  1  Mod.  1S4;  1  Sid.  109;  1  LeT.4,8.c.  ;  W 
Johns.  298  ;  8  Pick.  289 ;  Kiri^patrick,  Ch.  J.,  2  Halstead,  146. 

(e)  M'Cntchen  v.  M'Gahay,  11  Johns.  281 ;  Mainwaring  v.  Leali^  2  Cm.  4  F» 
607;  Hindleyv.  Marqnis  of  Westmeatb,  6  B.  4  C.  200. 

(d)  2  Str.  876. 
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Lord  Eldou  subscribed  to  that  case,  and  the  same  doctrine  has 
been  declared  in  New  York ;  (e)  but  it  does  not  apply  where  the 
wife  had  committed  adultery.  (/)    It  has  also  been  a  debatable 
point,  whether,  if  the  husband  should  refuse  to  provide 
necessaries  for  his  wife,  and  *  prohibit  a  particular  person,  *  148 
or  any  person,  from  trusting  her,  and  she  should,  notwith- 
standing the  prohibition,  be  trusted  with  necessaries  suitable  to 
her  age,  and  degree,  and  rank  in  life,  the  law  would  then,  not- 
withstanding such  prohibition,  raise  an  assumpsit  against  the 
husband.     In  the  case  of  Manby  y.  Seottj  in  the  reign  of  Charles 
II.,  (a)  which  was  argued  many  times  at  the  bar,  and  then  in  the 
Exchequer,  by  all  the  judges  of  England,  it  appeared  to  be  the 
opinion  of  a  large  majority  of  the  judges  that  the  husband  could 
not  be  charged  even  with  the  necessaries  for  the  wife,  against  his 
express  previous  prohibition  to  trust  her,  and  that  her  remedy 
would  be  in  the  spiritual  court  for  alimony.     But  the  minority 
of  the  court  held  that  the  husband  would  be  chargeable  from  the 
necessity  of  the  case ;  and  that  the  husband  cannot  deprive  the 
wife  of  the  liberty  which  the  law  gives  her  of  providing  necessa- 
ries at  his  expense  for  her  preservation.  This  opinion  of  the 
minority  seems  to  be  the  received  law  at  this  day,  and  the 
extreme  rigor  of  the  old  rule  is  relaxed.  ^    The  husband  is  bound 
to  provide  his  wife  with  necessaries,  when  she  is  not  in  fault, 
from  a  principle  of  duty  and  justice ;  and  the  duty  will  raise  an 
assumpsit  independent  of  his  consent,  and  when  no  consent  can 
be  inferred,  as  in  the  case  of  a  refusal  on  his  part  to  provide  her 
with  necessaries.     If  he  turns  her  out  of  doors,  and  forbids  all 
mankind  from  supplying  her  with  necessaries,  or  if  she  receives 
such  treatment  as  affords  a  reasonable  cause  for  her  to  depart 
from  his  house,  and  refuse  to  cohabit  with  him,  yet  he  will  be 
bound  to  fulfil  her  contracts  for  necessaries,  suitable  to  her  circum- 

{e)  M'CQtbhen  v.  M'Gflhay,  11  Jobns.  281  ;  M'Gahay  v.  Wmiama,  12  id.  298 ; 
Swers  o.  Hatton,  8  Esp.  266  ;  [Blowers  v.  SturteTant,  4  Denio,  47.] 

(/)  Gorier  v.  Hancock,  6  T.  R.  608. 

(a)  IMod.  124;  1  Sid.  109;  1  Ley.  4,8.c. ;  and  the  case  is  reported  at  Urge,  with 
karned  votes,  in  Smith's  Leading  Cases,  in  Law  Library,  n.  b.  toL  zxriii,  in  a  new 
trsnslation  Irom  the  original  French  in  Siderfin,  by  J.  G.  PhUlimore,  Esq.  It  is  one 
of  the  most  interesting  cases,  and  in  ability  and  learning  the  discnssion  is  equal  to  any 
in  the  English  law. 

1  But  see  146>  n.  1. 
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stances  and  those  of  her  husband.  (6)  The  case  of  BoUon 
*  149  V.  Prentice^  (c)  which  •  arose  in  the  K.  B.  as  late  as  18 
Geo.  ILy  goes  the  length  of  establishing  tiiis  reasonable 
doctrine.  The  wife  took  up  necessaries  on  credit,  after  the  hus* 
band  had  used  her  ill,  and  abandoned  her,  and  forbidden  the 
plaintiff  from  trusting  her.  But  the  E.  B.  held  that  the  husband 
had  no  right  to  make  such  a  prohibition  in  such  a  case;  and 
they  distinguished  the  case  from  that  of  Manhy  v.  Scott^  because 
in  that  case  the  wife  was  guilty  of  the  first  wrong;  and  they 
sustained  the  action  of  the  assumpsit  for  the  goods  sold  to  the 
wife. 

In  a  modern  decision,  in  the  E.  B.,  (a)  it  was  held,  that  if  a 
man  tiu-ned  away  his  wife  without  justifiable  cause,  he  was  bound 
by  her  contracts  for  necessaries  suitable  to  her  degree  and  estate. 
If  they  lived  together,  he  is  only  bound  by  her  contracts  made 
with  his  assent,  which  may  be  presumed.  If  the  wife  goes  beyond 
what  is  reasonable  and  prudent,  the  tradesman  trusts  the  wife  at 
his  peril,  and  the  husband  is  not  bound  but  by  his  assent,  either 
express  or  reasonably  implied.  The  doctrine  of  the  Supreme 
Court  of  New  York  is  to  the  same  effect  (6) 

(8.)  Liable  for  her  Torts.  —  The  husband  is  liable  for  the  torts 
and  frauds  of  the  wife  committed  during  coverture.^     If  com* 

(6)  Hoaliston  v.  Smyth,  3  Biiig.  127.  In  this  case  the  court  considered  the  law  to 
be,  that  if  a  man  rendered  his  house  unfit  for  a  modest  woman  to  continue  in  ity  or  if 
the  wife  had  reasonable  ground  to  apprehend  personal  violence,  she  was  justified  in 
quitting  it,  and  the  husband  would  be  liable  for  necessaries  furnished  for  her  support 

(e)  Str.  1214. 

(a)  Montague  9.  Benedict,  2  B.  4  C.  631. 

(6)  M'Cutchen  v.  M*Gahay,  11  Johns.  281.  The  husband  is  not  liable  on  a  nego- 
tiable note  given  by  the  wife,  even  in  a  suit  by  the  bona  fide  indorsee,  though  given  for 
goods  purchased  by  her  to  carry  on  her  trade,  unless  it  was  given  with  his  authority 
or  approbation.    Beakert  o.  Sanford,  6  Watts  ft  Seig.  164. 

^  TcrU.  —  The  question  of  the  liability  liability  for  offences  committed  by  her  in 

in  actions  for  torts  more  or  less  nearly  his  presence  seems  not  to  be  affected  by 

connected  with  contracts  is  similar  in  the  the  recent  married  women's  acts,  «.  g, 

case  of  married  women  and  of  infants,  and  when  she  keeps  a  brothel  in  which  he 

will  be  found  dicussed,  pott^  241,  and  n.  1.  lives.     Comm.  v.  Wood,  97  Hass.  226. 

The  wife's  immunity  from  liability  for  The  husband's  liability  to  be  joined  for 

torts  committed  in  the  presence  and  by  confonnity  in  an  action  against  his  wife 

direction  of  her  husband  is  not  every-  for  her  torts  is   ended  by  a  divoroe  a 

where  at  an  end.     Cassin  v.  Delany,  38  vinculo.    Capel  v,  PoweU,  17  C  B.  M.  a. 

K.  T.  178.    And  the  husband's  criminal  743. 
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mitted  in  his  company,  or  by  his  order,  he  alone  is  liable,  {x)  If 
not,  they  are  jointly  liable,  and  the  wife  must  be  joined  in  the 
suit  with  her  husband.  Where  the  remedy  for  the  tort  is  only 
damages  by  suit,  or  a  fine,  the  husband  is  liable  with  the  wife ; 
but  if  the  remedy  be  sought  by  imprisonment,  on  execution,  the 
husband  is  alone  liable  to  imprisonment  {e)  The  wife,  during 
coyerture,  .cannot  be  taken  on  a  ea.  sa.  for  her  debt  dum  solci,  or 
a  tort  dum  %ola^  without  her  husband ;  and  if  he  escapes,  or  is 
not  taken,  the  court  will  not  let  her  lie  in  prison  alone.  (<2)  If 
the  tort  or  offence  be  punished  criminally  by  imprisonment, 
*or  other  corporal  punishment,  the  wife  alone  is  to  be  *150 
punished  unless  there  be  evidence  of  coercion,  from  the  fact 

(c)  8  Bl.  Comin.  414.  (d)  Jackson  r.  Gftbree,  1  Vent  51. 

(as)  As  to  eoercion  of  the  wife  by  her  wife's  torts  in  the  mana^ment  of  her  sep- 
husband,  see  Bibb  v.  State  (94  Ala.  31),  ante  estate,  as  in  keeping  a  vicions  dog. 
88  Am.  St  Rep.  88,  and  note.  Where  the  Qnilty  v.  Battie,  185  N.  Y.  201  ;  61  Hnn, 
wife  may  by  law  refiiae  to  testify  for  her  164  ;  see  Fitzgerald  r.  Quann,  109  N.  Y. 
hnsband,  bat  testifies  Tolnntarily,  there  is  441 ;  Bethel  v.  Otis  (Iowa),  61  N.  W. 
no  presumption  that  he  coerced  her  to  Rep.  200.  The  wife  is  not  liable  for  in- 
commit  peijury.  Com'th  r.  Moore,  162  jury  cansed  by  such  a  dog,  kept  ezda- 
Mass.  44^.  The  question  is  whether  there  sively  by  her  hnsband  on  her  premises, 
was  coercion  in  fact  Handy  o.  Foley,  121  McLanghlin  v,  Kemp,  152  Mass.  7 ;  see 
Mass.  259  ;  Feignson  p.  Brooks,  67  Me.  Stronse  v.  Leipf,  101  Ala.  488 ;  Hombein 
251 ;  Comm.  v.  Ck>rmley,  188  Mass.  580.  v.  Blanchard,  4  Col.  App.  92.  His  contrib- 
Bnt  see  Dailey  v.  Honston,  58  Mo.  861.  ntoiy  negligence  will  defeat  a  suit  brought 
The  husband  has  been  held  liable  for  by  him  and  his  wife  for  n^ligence  causing 
permitting  his  wife  to  sell  liquor  in  a  personal  iiguries  to  her.  Penna.  R.  Co.  v, 
house  owned  or  leased  by  the  wife  but  Ooodenough  (N.  J.),  22  L.  R.(A.  460,  and 
under  the  legal  control  of  the  husband,  note.  In  a  Stete  where  the  husband  is 
Comm.  p.  CarroU,  124  Mass.  80  ;  Comm.  not  responsible  for  the  wife's  torts,  and 
V.  Pratt  126  Mass.  462.  The  wife's  sepa-  the  wife  is  relicTed  of  all  common-law  dis- 
rate estote  is  not,  in  general,  liable  for  ability,  her  contributory  negligence  does 
her  torte  not  connected  with  it  Wain-  not  defeat  his  suit  for  loss  of  her  society 
ford  p.  Heyly  20  L.  R.  Eq.  821.  and  assistance  and  for  medical  expenses. 

Statutes  enkiging  the  wife's  righte  and  In  such  case  the  husband  is  affected  by  the 

powers  do  not,  without  express  words,  ex-  wife's  contributory  negligence  only  when 

empt  the  hnsband  from  his  common-law  he  would  be  liable  for  her  negligent  act 

liabUity  for  her  torts.    <2uick  p.  Miller,  resulting  in    injury   to  a  third  person. 

108  Penn.  St.  67.     A  married  woman  who  Honey  v.  C.  B.  4  Q.  Ry.  Co.,  59  Fed. 

wrongfully  sues  out  a  writ  of  sequestration.  Rep.  4^  ;  68  id.  89.     See  Baker  v.  Bras- 

without  coercion  by  her  hnsband,  is  liable  lin,  16  R.  I.  685. 

in  damages.      Crawford  v.  Doggett,   82         The  husband  is  not  affected  in  a  subse- 

Texas,   189.     Corerture  is  *  in  general  a  quent  suit  by  the  a4judication  in  a  suit  to 

personal  defence.    Crooks  r.  Kennett,  111  which  his  wife  alone  was  a  party.    Stomp 

Ind.  847.    A  husband  is  not  liable  for  his  v,  Franklin,  144  N.  Y.  607. 
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that  the  offence  was  committed  iu  the  presence  or  by  command  of 
the  husband.  This  indulgence  is  carried  so  far  as  to  excuse  the 
wife  from  punishment  for  theft  conmiitted  in  the  presence  or  by 
the  command  of  her  husband,  (a)  But  the  coercion  which  is 
supposed  to  exist  in  that  case  is  only  a  presumption  of  law,  and, 
like  other  presumptions,  may  be  repelled. 

3.  Wtf  e's  Capacity  at  Law  to  aot  as  a  Feme  Sole.  —  (1. )  To  pur^ 
eha%e  and  sell  Land.  —  The  disability  of  the  wife  to  contract  so 
as  to  bind  herself,  arises  not  from  want  of  discretion,  but  because 
she  has  entered  into  an  indissoluble  connection,  by  which  she 
^  placed  under  the  power  and  protection  of  her  husband,  and 
because  she  has  not  the  administration  of  property,  and  has  given 
up  to  him  all  personal  property  in  possession,  and  the  right  to 
receive  all  such  as  may  be  reduced  into  possession.  (()  But  this 
general  rule  is  subject  to  certain  exceptions,  when  the  principle 
of  the  rule  could  not  be  applied,  and  when  reason  and  justice 
dictate  a  departure  from  it.  (x) 


(a)  1  Hawk.  P.  C.  b.  1,  c.  I,  sec.  9. 

{x)  Coverture  does  not  preyent  a  mar* 
ried  woman  from  ratifying  her  covenant 
made  when  she  was  an  infant.  In  re 
Hodson's  Settlement,  [1894]  2  Ch.  421. 
A  married  woman's  contract  is  valid  only 
as  to  her  separate  estate,  both  at  law  and 
in  equity.  Fraaee  v.  Frazee  (Md.),  28  Atl. 
Rep.  1106  ;  Filler  9.  Tyler  (Va.),  22  S.  £. 
Bep.  285 ;  Valentine  v.  Bell,  68  Vt  280  ; 
Godfrey  v.  Megahan,  38  Keb.  748 ;  {^ckens 
V.  Kniseley,  86  W.  Va.  794 ;  Shelton  o. 
Hadlock,  62  Conn.  148 ;  Mendenhall  v, 
Leivy,  46  Mo.  App.  20;  Prentiss*.  Paisley, 
26  Fla.  927 ;  Reed  v.  Buys,  44  Mich.  80. 
She  can  properly  appoint  an  agent  only  as 
to  such  estate.  Macfarland  v.  Heim  (Mo.), 
29  S.  W.  Rep.  1030.  A  confessed  judg- 
ment is  a  contract  within  this  rule.  See 
Turner  v.  State,  92  Ala.  68.  Such  con- 
tracts, being  void,  cannot  be  made  valid 
by  ratification  after  the  husband's  decease. 
Davis  V.  Schmidt  (Ind.),  81  N.  &  Rep. 
840  ;  Kesbitt  v.  Turner,  7  Kulp  (Penn.), 
41.  She  may  be  a  trustee,  and  coverture 
is  not  a  defence  to  a  suit  for  a  deposit 
made  for  snfe-keepiug.     Fullam  v.  Rose, 
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(d)  1  Ves.  806 ;  1  H.  Bl  848. 

106  Penn.  St.  47.  In  the  absence  of  com- 
pulsion, her  estate  is  liable  for  her  breach 
of  trust.  Franklin's  Appeal,  116  Penn.  St. 
684.  As  the  husband  is  entitled  to  the 
wife's  earnings  at  common  law,  the  bur- 
den LB  upon  her  to  show  that  property 
purchased  by  her  during  coverture  was 
bought  with  her  own  and  not  her  hus- 
band's funds.  Walker  o.  Peck,  39  W.  Va. 
326  ;  Crook  o.  TuU  (Mo.),  20  S.  W.  Rep. 
8;  Bynum  v.  Frederick,  81  Ala.  489; 
Yesler  o.  Hochstettler,  4  Wash.  St  349. 
Earnings  from  a  business  which  the  hus- 
band permits  his  wife  to  conduct  on  her 
own  account  are  her  separate  property. 
Baer  v.  Pfaff,  44  Mo.  App.  36.  The  hus- 
band's power  to  bind  his  wife's  separate 
estate  terminates  with  her  death.  Gibba 
V.  Bunch,  68  Miss.  47.  The  New  Hamp- 
shire statute  allowing  a  wife  to  hold  her 
own  property  free  from  her  husband's  con- 
trol does  not  apply  to  property  received  by 
her  before  its  enactment  AUen  v.  Cobum, 
66  N.  H.  37, 58. 

The  respective  rights  of  husband  and 
wife  in  their  personal  property  aro  de- 
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In  the  first  place,  a  wife  may  purchase  an  estate  in  fee  with- 
out her  husband's  consent,  and  the  conveyance  will  be  good,  if 
the  husband  does  not  avoid  it  by  some  act  declaring  his  dissent, 
and  the  wife,  after  her  husband's  death,  may  waive  or  disagree  to 
the  purchase,  (c)  But  the  conveyance  of  2^  feme  covert^  except  by 
some  matter  of  record,  was  absolutely  void  at  law,  and  in  Eng* 
land  the  wife  used  to  pass  her  freehold  estate  by  a  fine ;  and  this 
and  a  common  recovery  were  the  only  ways  in  which  she  could, 
at  common  law,  convey  her  real  estate.  She  might,  by  a  fine, 
and  a  declaration  of  the  uses  thereof,  declare  a  use  for  her  hus- 
band's benefit  So  if  the  husband  and  wife  levied  a  fine,  a  decla- 
ration of  the  uses  by  the  husband  alone  would  bind  the  wife  and 
her  heirs,  unless  she  disagreed  to  the  uses  during  the  cover- 
ture, (d)  As  a  general  rule,  the  husband  must  be  a  *  party  *  151 
with  the  wife  to  her  conveyance ;  but  if  she  levied  a  fine 
as  a  feme  to/e,  without  her  husband,  though  it  would  be  good  as 
against  her  and  her  heirs,  (a)  the  husband  may  avoid  it  during 
coverture,  for  the  benefit  of  the  wife  as  well  as  for  himself,  {h) 
Now  the  English  law  is  changed  as  to  the  mode  of  conveyance 

(c)  Liu.  sec.  677  ;  Co.  Litt  8,  a,  856,  b;  2  Bl.  Comm.  292. 

(d)  Beckwith's  Case,  2  Co.  57  ;  Swanton  v.  Rayen,  8  Atk.  105.  In  Dtinmt  v. 
Bitchie,  4  Mason,  45,  the  huRband  and  wife  conveyed  to  A.  in  fee,  to  the  nae  of  the 
grantors  for  their  joint  liyes,  and  to  the  samror  in  fee,  and  the  nses  were  held  to  be 
well  rained' ont  of  the  seisin  of  A. 

(a)  Hro.  Abr.  tit.  Fines,  pi.  75  ;  Perkins,  sec.  20 ;  Shep.  Toach.  by  Preston,  7. 

(6)  Preston  on  Abstracts  of  Title,  L  886.  By  the  Fine  and  Recovery  Act  of  8  4 
4  Wm.  lY.  c.  74,  the  coort  of  C.  B.  may,  whenever  the  husband's  concnrrence  cannot 
be  procured  from  any  canse  whatever,  authorize  the  wife  to  convey  her  lands  by  deed 
without  his  concurrence.  This  is  analogous  to  the  provision  in  the  Civil  Code  of 
Louisiana,  art  127,  taken  from  the  Code  Napoleon,  art  218,  by  which,  in  case  the 
husband  refuses  to  authorise  his  wife  to  sell  her  paraphernal  property,  she  may  apply 
to  the  judge  of  the  place  of  her  domicile  for  authority,  and  which  he  may  grant  after 
hearing  the  parties. 


termined  by  the  law  of  their  matrimonial 
domicile.  Parrett  v.  Palmer  (Ind.),  85 
N.  £.  Rep.  718.  A  married  woman's  con- 
tract, if  valid  in  the  State  where  it  is 
made,  is  valid  in  another  State,  even 
though  such  contract  would  be  invalid 
if  there  executed.  Robinson  v.  Queen, 
87  Tenn.  445  ;  Holmes  «.  Reynolds;  55 
Yt  89  ;  see  Ruhe  «.  Buck,  124  Mo.  178  ; 
Hayden  v.  Stone,  18  R.  1. 106  ;  Dnlin  v. 


McCaw,  89  W.  Ya.  721 ;  Read  v.  Brewer 
(Miss.),  16  So.  Rep.  850. 

A  married  woman,  who  can  by  local 
law  become  a  shareholder  in  a  national 
bank  or  other  corporation,  is  liable  for 
assessments  on  her  shares.  In  re  First 
National  Bank,  49  Fed.  Rep.  120  ;  Witters 
V.  Sowles,  88  id.  700  ;  85  id.  640  ;  Sayles 
V.  Bates,  15  R.  I.  842 ;  Parrish's  Appeal, 
188  Penn.  St.  560. 
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of  the  wife,  bj  the  abolitiaB  of  fines  and  lemieiieB,  mad  tlie 
coDTejB  bj  deed,  with  the  hoBfaand^s  coBcuncBoeLir)  The  wife 
maj,  as  an  ast<»iie j  to  anodiery  eoBTej  aa  estate  in  the  same 
manner  aa  her  principal  coold,  and  ahe  nnj  exccate  a  power 
aimplj  collateral,  and,  in  aome  caaea,  a  power  coafded  with  an 
interest,  without  tiie  concanenee  of  her  h— band  (d)  She  maj 
also  transfer  a  trust  estate,  by  kaae  and  releaae,  as  ^feme 

The  couTcjanee  €i  land  by/nwa  csmH;  onder  tiie  goienunent 
^  the  colmy  of  New  York,  was,  in  point  of  fact,  bj  deed  and  nofc 
bf  fine,  and  upon  the  simple  scknowledgBient  ai  the  wife  before 
a  competent  oflfeer,  witluNit  prirate  examinatiwi.  Soeh  loose 
modes  of  conTeyanee  were  mentioned  in  flie  act  <rf  flie  16di  of 
Fdimary,  1771,  and  were  confirmed;  but  it  waa  declared  that 
in  fatnre  no  estate  ^  a/nM  ctmert  should  pass  by  deed,  without 
her  prcTioos  prirate  acknowledgment  before  the  oflleer,  apart 
from  her  husband,  that  she  executed  the  deed  freely,  without 
any  fear  or  compalsi<m  of  her  husband.  (/)     The  deeds  of  femu 


{e)  Bj  the  EBgjBili  stetnfee  «f  3  4  4  Wn.  IT.  e.  74,  abolidii^  £■»  a^ 
■Mined  women  are  fneWrd,  vhh  the  eoBenroMe  ef  tkor  karimdi^  aad  is  apedtl 
eaaes  without  it,  to  dispoae  bj  deed,  or  rdiiiqiiiah  any  titote  thej  nay  have^  aa  efiiect- 
mll J  at  they  oonld  do  if  aold,  provided  the  deed  of  «  aiamed  wowm  be  acknowl- 
edged  liy  her  before  m,  eompeteDt  oftoer,  ob  m,  laeTioua  ezaBination*  apait  from  her 


(d)  Sngden  on  Po«en»  [e.  5,  aec  Ij  C6.  Litt.  53.  a.  Hi,  au 

(e)  Banaby  v.  Griffin,  S  Vea.  26C. 

(/)  It  ii  worthy  of  notice,  howerer,  that  in  the  act  of  the  lint  legMiAaTa  of  New 
York,  in  1088,  nnder  the  Dake  of  Toric,  and  which  waa  tenned  "  the  ehaiter  of  liber- 
tiee,"  it  was  prorided  that  no  estate  of  a  feme  eoeert  ahoold  be  conveyed  bat  by  deed 
acknowledged  by  her  in  aome  eout  of  reootd,  and  ahe  beiog  aecretly  examined, 
whether  she  did  it  freely,  without  threats  or  oompolaion  of  her  husband.  In  the  old 
colony  of  Plymooth,  it  waa  enacted  by  law,  in  1646,  that  the  acknowledgment  of  a 
asle  of  lands  by  the  wife  before  a  magiBtimte  was  soffident.  Plymoath  Colony  Laws, 
by  Brij^iam,  1836,  p.  86.  In  Maasachnaetts,  onder  the  ProTince  Act  of  9  William 
III.,  a  wife,  in  coojonction  with  her  husband,  migfat  cooTey  her  real  estate  by  deed 
of  bainpun  and  sak^  duly  execoted,  acknowledged,  and  recorded,  without  beiug  pri- 
Tately  examined,  whether  she  did  it  freely  or  not.  Judge  Trowbridge  said,  such 
had  been  the  practioe  in  tiie  proYinee  down  to  bis  time,  and  be  held  such  eouTey* 
anoes,  so  anthentieated,  to  be  Talid.  See  his  opinion  in  the  American  Jurist,  Ko.  27. 
See  slso  Fowler  v.  Shearer,  7  Hass.  li,  19-22.     The  Bevised  Statutes  of  Ifi 


1  Gridley  v.  Wymint,   23  How.  500.  is  referred.    See  168,  n.  1 ;  164,  n.  1  (c). 

Hie  law  as  to  conTeyances  by  married  (See  Slanghter  v.  Glenn,  98  U.  S.  842 ; 

women  has  been  much  modified  in  this  Osll  v.  Perkins,  65  Me.  439.] 
eountry  by  statutes,  to  which  the  student 
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cavertj  in  the  form  used  in  other  cases,  accompanied  by  such  an 
examination,  and  which  is  still  required  by  statute,  (g)  have  ever 
since  been  held  sufficient  to  convey  their  estates,  or  any  future 
contingent  interest  in  real  property,  and  fines  and  recoveries  are 
now  abolished  by  statute  in  New  York.  (A)  If  the  wife  resides 
out  of  the  state,  she  may  unite  with  her  husband  and  convey 
all  her  right  and  interest,  present  and  contingent,  equally 
*  as  if  she  were  2^  feme  eole^  and  without  any  such  special  *  152 
acknowledgment  (a)  Nor  does  a  deed  by  the  wife,  in 
execution  of  a  power  or  trust,  require  a  private  examination,  (i) 

This  substitute  of  a  deed  for  a  conyeyance  by  fine  has  prevailed 
throughout  the  United  States,  as  the  more  simple,  cheap,  and 
convenient  mode  of  conveyance,  (c)  The  reason  why  the  hus- 
band was  required  to  join  with  his  wife  in  the  conveyance  was, 
that  his  assent  might  appear  upon  the  face  of  it,  and  to  show  he 
was  present  to  protect  her  from  imposition ;  and  the  weight  of 
authority  would  seem  to  be  in  favor  of  the  existence  of  a  general 
rule  of  law,  that  the  husband  must  be  a  party  to  the  conveyance 
or  release  of  the  wife.  Such  a  rule  is  founded  on  sound  prin- 
ciples arising  from  the  relations  of  husband  and  wife.  But  there 
are  exceptions  to  the  rule,  and  it  is  not  universal  in  its  applica- 
tion.    In  New  Hampshire,  the  wife,  according  to  statute  and 

chiuettB,  of  1886,  gire  a  sanction  to  the  joint  deed  of  hoaband  and  wife ;  bat 
though  the  deed  will  pass  her  real  estate,  it  will  not  bind  her  by  any  covenant  or 
MtoppeL 

(g)  K.  T.  BeiiMd  Stotutes,  i.  768,  sec  10. 

(A)  lb.  iL  848.  If,  however,  the  party  was  an  infonU  as  well  as  a/«ms  eooert^  the 
disability  arising  from  infancy  remains,  though  she  execute  and  acknowledge  the  deed 
in  the  form  prescribed  by  the  statate.    Bool  v.  Mix,  17  Wend.  119. 

(a)  New  York  Bevised  Statutes,  L  758,  sec  11. 

{h)  Flatt,  J.,  in  Jaquea  o.  Method.  Epis.  Church,  17  Johns.  590;  Sturges  v.  Corp, 
18  Yes.  190.  When  the  wife's  property  settled  on  her  is  the  subject  of  a  deed,  equity 
looks  upon  her  as  a  fenu  sole,  and  as  incident  to  the  ownership  in  her,  is  her  power  of 
disposition  without  the  concunence  of  her  husband.  Powell  v,  Murray,  2  £dw.  Ch. 
686. 

(c)  Davey  v.  Turner,  1  DalL  11  :  Watson  v.  Bailey,  1  Binn.  470 ;  Jackson  v.  Gil- 
christ, 15  Johns.  89  ;  Fowler  v.  Shearer,  7  Mass.  14  ;  Gordon  r.  Haywood,  2  N.  H. 
402 ;  Thaeher  v.  Omans,  Supplement  to  8  Pick.  521  ;  Lithgow  v.  Eavenagh,  9  Mass. 
172  ;  Elmer's  N.  J.  Dig.  88 ;  Acts  of  North  Carolina,  1715,  1750.  The  method  of 
conveying  lands  by  fine  and  common  recoveiy  was  never  in  use  in  North  Oarolina, 
and  the  statutes  of  1715  and  1750  required  the  wife's  previous  private  examination 
before  her  conveyance  by  deed  was  binding.  The  law  of  the  island  of  Jamaica  allows 
a  married  woman  to  convey  by  a  simple  conveyance  with  her  separate  acknowledg" 
ment. 
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usage,  maj  release  her  right  of  dower  by  her  separate  deed,  exe- 
cuted without  her  husband  ;{d)  and  in  Massachusetts  it  has  been 
said,  by  a  very  high  authority,  that  the  wife,  by  her  separate  deed 
executed  subsequently  to  a  sale  by  her  husband,  and  in  consid- 
eration of  that  sale,  may  release  her  right  of  dower,  (e)  Tn  the 
State  of  Maine  the  same  exception  has  been  adopted;  and  it  is 
declared  to  be  the  usage  or  common  law  of  New  England,  that  a 
wife,  in  consideration  of  her  husband's  conveyance,  may,  by  her 
own  separate  deed,  release  her  right  of  dower  to  the  grantee 
*  158  of  her  husband.  (/ )  Subject  to  this  exception,  *  the  gen- 
eral rule  is  explicitly  recognized  in  those  states  where  the 
exception  prevails.  But  in  Massachusetts,  even  ihe  exception 
is  now  understood  not  to  exist,  and  it  is  declared  that  the  hus- 
band must  be  a  party  to  the  deed  of  release  by  the  wife  of  her 
dower,  and  the  previous  conveyance  by  the  husband  is  not  suffi- 
cient to  give  the  wife's  deed,  executed  by  her  alone,  validity,  (a) 
In  New  York,  this  particular  question  has  never  been  judicially 
settled ;  it  is,  however,  declared  by  statute,  (b)  that  if  a  married 
woman  execute  a  power  by  grant,  the  concurrence  of  her  hus- 
band, as  a  party,  is  not  requisite ;  and  if  she  reside  out  of  the 
state,  though  she  may  convey  any  real  estate  situated  within  the 
state,  without  any  other  acknowledgment  or  proof  of  the  execu- 
tion of  it  than  that  required  of  a  feme  sole,  she  is  in  that  case  to 
"  join  with  her  husband  "  in  the  conveyance,  (e)  The  substitute 
in  favor  of  a  conveyance  by  the  wife,  of  a  deed  for  a  fine  or  com- 
mon recovery,  was  made  in  Maryland,  by  the  colony  statutes  of 
1715, 1752,  and  1766 ;  and  the  statute  law  of  that  state  is  explicit, 
that  the  husband  and  wife  must  join  in  the  conveyance,  (d)  So, 
in  Massachusetts,  from  the  earliest  periods  of  the  colony,  the 
wife,  with  the  concurrence  of  her  husband,  could  convey  her 
estate  in  fee  by  deed  duly  acknowledged  and  recorded,  (e)  In 
South  Carolina,  Georgia,  and  Kentucky,  the  wife  conveys  in  the 

(d)  Woodbaiy,  J.,  in  2  N.  H.  176,  406. 

{e)  Parsons,  C.  J.,  in  Fowler  v.  Shearer,  17  Mass.  14. 
(/)  Bowe  V,  Hamilton,  3  Greenl.  68. 

(a)  Powell  V.  Monson  and  Brimfield  Mannfacturing  Company,  8  liaaon,  847  *  TTaII 
V.  Savage,  4  id.  278  ;  Jackson  on  Real  Actions,  326. 

(b)  N.  Y.  Revised  Statutes,  L  736,  sec  117. 

(e)  N.  Y.  Revised  Statutes,  i.  758,  sec.  11. 
(d)  Lawrence  v.  Heister,  8  Harr.  &  J.  871* 
(«)  4  Mason,  45,  62. 
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same  way;  and  in  Rhode  Island,  Connecticut,  Ohio,  Indiana, 
Missouri,  and  North  Carolina  (and  this  is  no  doubt  the  general 
rule),  the  husband  must  join  in  the  conveyance  by  the  wife,  and 
she  must  be  separately  examined  before  an  officer.  (/)  In 
Virginia,  it  is  laid  *  down,  as  the  general  rule,  that  the  *  154 
wife's  deed,  to  be  valid,  must  be  executed  by  the  husband 
also,  (a)  In  New  Jersey,  by  their  early  colony  laws,  the  wife 
might  convey  her  estate  by  deed,  provided  she  was  previously 
and  privately  examined  by  a  magistrate.  (()  Upon  the  view  of 
our  American  law  on  this  subject,  we  may  conclude  the  general 
rule  to  be,  that  the  wife  may  convey  by  deed ;  that  she  must  be 
privately  examined;  that  the  husband  must  show  his  concur- 
rence to  the  wife's  conveyance  by  becoming  a  party  to  the  deed, 
and  that  the  cases  in  which  her  deed  without  such  concurrence 
is  valid,  are  to  be  considered  as  exceptions  to  the  general 
rule,  (e) 

(2. )  To  9ue  and  be  tued.  —  If  the  husband  was  banished,  or 
had  abjured  the  realm,  it  was  an  ancient  and  another  necessary 
exception  to  the  general  rule  of  the  wife's  disability  to  contract, 
and  she  was  held  capable  to  contract,  and  to  sue  and  be  sued,  as 
^feme  sole,  (x)     In  such  a  case,  both  she  and  her  creditors  would 

(/)  Manchester  v.  Hough,  5  Mason,  67  ;  Beyised  Statutes  of  Ohio,  1831.  See  also 
Ter.  Law  of  Ohio,  1795  ;  Chase's  Statutes,  i.  186.  The  statute  law  of  Ohio  requires 
the  certificate  of  the  separate  examination  of  the  wife  to  her  deed,  to  state  that  the 
contents  of  the  deed  were  made  known  to  her.  Chase's  Statutes,  iii.  ;  Act  of  North 
Carolina,  1751 ;  Brown  v.  Storke,  8  Dana  (Ky.),  820 ;  Prince's  Dig.  of  Statutes  of 
Geoifpa  (2d  ed.  1837),  p.  159  ;  Revised  Statutes  of  Indiana,  1838,  p.  318  ;  Statutes  of 
Connecticut,  1838,  p.  892 ;  R.  S.  of  Missouri,  1835.  But  in  Maryland  it  has  heen 
held  that  if  the  wife  gives  a  mortgage  of  lands  held  in  trust  for  her  separate  use, 
though  it  he  not  acknowledged  as  the  statute  requires  in  respect  to  deeds  of  femes 
covert,  the  deed  creates  a  specific  lien,  to  he  enforced  in  equity.  Brundige  v.  Poor,  2 
6iU  &  J.  1. 

(a)  Sexton  v,  Pickering,  3  Rand.  468. 

(6)  Leamig  &  Spicer's  Collections,  235,  268. 

(c)  It  was  adjudged  in  Vermont,  in  Sumner  v.  Conant,  10  Yt.  1,  or  Shaw's  R. 
H.  8.  ToL  i.,  that  hfeme  covert  could  not,  either  separately  or  jointly  with  her  hushand, 
execute  a  valid  power  of  attorney  to  convey  lands  held  in  her  right.  The  statute  giv- 
ing her  a  right  to  convey  hy  deed,  did  not  reach  the  case.  So  in  Maine,  the  agree- 
ment  of  a  married  woman  for  the  sale  of  her  real  estate,  though  made  with  her 
hushand's  assenty  and  for  a  valuahle  consideration,  is  void.  Lane  v.  McKeen,  15 
Me.  804. 

{»)  Section  1,  snh-section  2  of  the  1882  (45  &  46  Tie  c.  75),  which  makes 
Ungliah  Married  Women's  Property  Act,    such  women  having  a  separate  estate  liahle 
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a  man  exiled  or  banished  could  sue  alone,  though  that  exception 
was  regarded  at  that  day  almost  as  a  prodigy;  and  some  one 

entitled  to  free  from  restraint  on  aliena-  burg,   17  Q.    B.   D.   177.     A  Conrt  of 

tion,  when  she  commenced  the  proceed*  Equity  will  not  set  aside  a  judgment  by 

ings.    But  under  the  Married  Women's  default  against   *  married  woman  upon 

Property  Act  of  1882,  such  costs  may  be  a  note  to  which  she  might  have  pleaded 

collected  from  such  separate  estate  as  she  coyerture.     Evans  v.  Caiman,- 92  Mich, 

has  when  the  order  to  pay  costs  is  made.  427 ;  Yeatman  v,  Bellmain,  74  Tenn.  488. 

Ck»x  p.  Bennett  (No.  2),  [1891]  1  Ch.  617 ;  As  to  making  the  husband  a  defendant 

64  L.  T.  880.     A  married  woman,  having  to  a  suit  against  his  wife,  see  also  Roberts 

visible  means  of  payment,  should  not,  it  v.  Evans,  7  Ch.  D.  880 ;  Be  Thompson,  38 

seems,  be  required  to  give  security  for  Ch.  D.  817.    To  a  suit  to  foredoee  a  mort- 

ooets.    Brown  v.  North,  9  Q.  B.  D.  52 ;  gage  made  to  a  married  woman,  her  hua- 

Threlfall  v.  Wilson,  8  P.  D.  18  ;  jBs  Isaac,  band,  in  whose  possession  the  mortgage  is, 

Jacob  9,   Isaac,  80  Ch.   D.  418 ;  In  re  though  he  is  non-resident  and  out  of  the 

Bobinson,  W.  N.  (1885)  147.    In  general,  jurisdiction,  should  be  a  party.     Ruckman 

a  married  woman's  contracts  can  be  en-  v.  Stephens,  11  Fed.  Rep.  79S.    A  hns- 

forced  only  against  property  which  formed  band  who  joins  his  wife  in  an  answer  to  a 

part  of  her  separate  estate  at  the  date  of  foreclosuro  suit,  though  not  made  a  party, 

the  contract.     Pike  v.  Fitzgibbon,  17  Ch.  will  be  bound  by  the  decree.    Anderson  p. 

D.  454 ;  14  id.  837  ;  King  v.  Lucas,  23  Watts,  138  U.  S.  694.    In  Massachusetts, 

Ch.  D.  712.    See  Flower  v,  BuUer,  15  a  husband  who  has  no  personal  interest 

Ch.  D.  665.    The  statement  of  claim  upon  need  not  be  a  party  to  a  bill  by  his  wife 

her  contract  must  allege  that   ^e  has  relating  to  her  separate  estate.    Forbes  v. 

separate  estate.    Tetley  v,  Griffith,  57  L.  Tuckerman,  115  Mass.  115  ;  Stat,  of  1874, 

T.  673 ;  36  W.  R.  96.    In  South  Carolina,  c.  184,  f  3.     See  Mosier  p.  Beale,  43  Fed. 

in  a  suit  upon  a  wife's  contract  an  all^^  Bep.  358.     In  California,   the  husband 

tion  that  the  contract  relates  to  her  sepa-  may  properly  join  as  co-plaintiff  in  a  suit 

mte  estate  is  unnecessary  when  thedisabil-  to  establish  a  water  right  belonging  to  his 

ity  of  coverture  does. not  appear  upon  the  wife.    Spai^r  v.  Heard,  90  CaL  221.   The 

complaint.    Brice  r.  Miller,  35  S.  C.  537.  Federal  courts  are  not  controlled  by  a  State 

In  Beck  v.  Pierce,  23  Q.  B.  D.  816,  it  statute  which  permits  a  married  woman  to 

was  held  that  an  unsatisfied  judgment  at  aue  in  equity  in  her  own  name.    Wills  v. 

law  against  a  wife's  separate  estate  was  Pauly,  51  Fed.  Bep.  257.    In  those  courts, 

not  a  bar  to  a  suit  for  the  wife's  debt  con-  when  the  wife's  separate  estate  is  charged, 

tracted  before  marriage  against  her  bus-  the  husband  is  a  proper  party.     United 

band  who  had  received  with  her  assets  States  v,  Pratt  Coal  Co.,  18  Fed.  Rep.  708. 

sufficient  to  pay  the  debt.    See  Johnstone  Under  the  Code  Procedure,  a  husband 

r.  Browne,  18  L.  R.  Ir.  428.    A  judgment  may  be  joined  aa  a  plaintiff  with  his  wife 

against  a  married  woman  she  is  not  per-  in  an  equitable  action  relating  to  her  sep- 

sonally  liable  to  pay  after  her  husband's  arate  property.    Spargurv.  Heard,  90  Cal. 

death  so  as  to  warrant  a  bankruptcy  notice  221;  see  Lamb  v.   Harbaugh'  (Cal.),   39 

against  her  thereon.    In  re  Hewett,  [1895]  Pac  Bep.  56.    In  Tennessee,  in  such  case, 

1  Q.  B.  328.  the  wife  may  sue  by  next  friend,  making 

Since  the  Married  Women's  Property  her  husband  a  defendant    Eeyr.  Snow,  90 

Act,  1882,  husband  and  wife  may  be  sued  Tenn.  663.    But  in  the  Federal  oourt8,.in 

jointly,  or  the  wife  may  be  sued  alone,  view  of  £quity  Rule  87,  which  provides 

for  her  wrongful  acts.    Seroka  v.  Katten-  for  the  appointment  of  a  next  friend,  a 
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exclaimed,  ecce  modo  mirum^  quod  fcsmina  fert  breve  regisy  nan 
nommando  virum  cotijunctum  robore  legis.  Lord  Coke  seems  to 
put  the  capacity  of  the  wife  to  sue  as  ^feme  $ole  upon  the  ground 
that  the  abjuration  or  banishment  of  the  husband  amounted  to 
civil  death.  But  if  the  husband  be  banished  for  a  limited  time 
only,  though  it  be  no  civil  death,  the  better  opinion  is,  that  the 

consequences  as  to  the  wife  are  the  same,  and  she  can  sue 
*155  and  be  sued  as  sl  feme  *$ole.{a)     And  if  the  husband  be 

an  alien  always  living  abroad,  the  reason  of  the  exception 

(a)  Note  209  to  lib.  2,  Co.  Litt ;  Sparrow  v.  Garrathera,  decided  by  Yates,  J.»  and 
cited  as  good  authority  in  1  T.  R.  6 ;  1  Bos.  &  P.*  350 ;  2  Bos.  4  P.  238  ;  Carroll  v. 
Blencow,  4  Esp.  27.  In  Robinson  v.  Reynolds,  1  Aiken  (Vt.),  174,  the  English  cases 
are  ably  reviewed,  and  the  conclnsion  seemed  rather  to  be  that  the  wife  could  only 
sne  and  be  sned  as  a  feme  sole,  when  the  husband  was  an  alien  who  had  always  re- 
dded abroad,  or  was  civUUer  mortutis,  as  when  he  was  exiled,  banished  for  life,  or  had 
abjured  the  realm.  In  that  case,  the  husband  had  voluntarily  withdrawn  himself  from 
the  United  States,  and  that  was  held  not  to  be  sufficient ;  and  the  question  was  by 
that  case  still  left  unsettled,  whether  transportation  or  banishment  by  law,  for  a  limited 
time  only,  would  be  sufficient.  But  in  the  English  case.  Ex  parte  Franks,  1  Moore  k 
Scott,  1,  more  recently  decided,  the  wife  of  a  convicted  felon,  sentenced  to  transporta- 
tion for  fourteen  years,  but  detained  in  confinement  in  the  hulks  was  held  liable  to 
be  made  a  bankrupt,  if  she  traded  on  her  own  account. 

State  statute  providing,  like  the  Cal.  Code  The  wife,  as  well  as  the  husband,  may, 
of  Civil  Procedure,  §  370,  that  a  married  by  the  weight  of  authority,  maintein  an 
woman  may  sue  alone  respecting  her  sep-  action  for  alienation  of  affections,  or  for  in- 
arate  property,  does  not  govern  equity  dndng  her  husband  to  abandon  her  or 
suits,  and  her  bill  is  demurrable  if  she  send  her  away.  Holmes  v.  Holmes,  133 
does  not  sue  by  next  friend.  Wills  v.  Ind.  386  ;  Warren  v^  Warren,  89  Mich. 
Pauly,  51  Fed.  Rep.  257.  See  Armstrong  123;  Jaynes  v,  Jaynes,  39  Hun,  40;  Reed  v. 
V.  Syracuse  Screw  Co.,  16  Fed.  Rep.  168  ;  Reed,  6  Ind.  App.  317  ;  Hayes  v.  Nowlin, 
Taylor  p.  Holmes,  14  id.  498  ;  Douglas  9.  129  Ind.  581  ;  Bennett  9.  Bennett,  116 
Butler,  6  id.  228.  N.  Y.  584  ;  WillUms  v.  Williams  (Col.), 
In  the  absence  of  any  testamentary  dii-  37  Pac  Rep.  614  ;  Foot  v.  Card,  58  Conn, 
position,  husband  and  wife  are  each  en-  1 ;  Pollock  v.  Pollock,  29  K.  Y.  8. 37 ;  Buc- 
titled  to  the  corpse  of  the  other,  when  kel  v.  Suss,  21  id.  907  ;  28  Abb.  N.  C  21 ; 
deceased,  in  preference  to  the  next  of  kin.  Young  r.  Young,  8  Wash.  St.  81 ;  West- 
and  either  can  maintain  an  action  for  such  lake  v.  Westlake,  34  Ohio  St  621 ;  Duffies 
an  injury  as  its  mutilation.  Larson  v.  v,  Duffies,  76  Wis.  874 ;  Clow  v,  Chap- 
Chase,  47  Minn.  307  ;  see  Renihan  v.  man,  125  Mo.  101,  104 ;  Price  v.  Price 
Wright,  125  Ind.  536.  So  of  selecting  a  (Iowa),  60  N.  W.  Rep.  202  ;  Rice  v.  Rice 
burial-place.  Johnston  v.  Marinns,  18  Abb.  (Mich.),  62  id.  833;  Railsback  v.  Rails- 
K.  C.  72.  A  wife  may  recover  for  distress  back  (Ind.),  40  N.  E.  Rep.  276  ;  Mehrhoff 
of  mind  and  detention  caused  by  the  neg-  «.  Mehrhoff,  26  Fed.  Rep.  13  ;  Waldron  v. 
ligence  of  a  railroad  corporation  in  delay-  Waldron,  45  id.  315  ;  Doe  r.  Doe,  88 
ing  transportation  of  her  husband^s  corpse.  Maine,  503 ;  see  81  Cent.  L.  J.  29,  note. 
Hale  r.  Bonner,  82  Texas,  33  ^ 
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also  applies;  and  it  was  held,  in  the  case  of  Deerly  v.  Duchess 
of  Mazarinej(b)  that  in  such  a  case  the  wife  was  suable  as  a 
feme  sole,  in  like  manner  as  if  the  husband  had  abjured  the  realm. 
Though  it  was  mentioned  in  that  case  that  the  husband  was  an 
alien  enemy,  and  had  been  divorced  in  France,  -yet,  as  Lord 
Loughborough  said,(c)  the  decision  did  not  rest  on  either  of 
those  grounds,  but  solely  and  properly  on  the  ground  that  the 
wife  lived  in  England,  on  a  fortune  of  her  own,  and  separate 
from  her  husband,  who  had  always  resided  abroad  as  an  alien.  ^ 

Again,  in  Wd^ord  v.  The  Duchess  of  Pienne,  {d)  Lord  Kenyon 
held  that  the  wife  was  liable  as  a/eme  solcj  for  goods  sold,  when 
the  husband  was  a  foreigner,  residing  abroad,  and  that  this  case 
came  within  the  principle  of  the  common  law,  applicable  to  the 
case  of  the  husband  abjuring  the  realm.  If  the  wife  was  not  to 
be  personally  chargeable  for  debts  contracted  under  such  circum- 
stances, she  would  be  without  credit,  and  might  starve.  And  if 
the  husband  was  a  native,  instead  of  ao  alien,  he  thought  the  rule 
might  be  different,  as  in  that  case  he  was  to  be  presumed 
to  have  the  *  animus  revertendL  (a)  In  the  case  of  De  *  156 
Gaillon  v.  L^Aiglcj  (b)  the  court  of  G.  B.  held  the  same 
doctrine,  and  that  a  feme  covert  was  chargeable  with  her  con- 
tracts, where  the  husband,  being  a  foreigner,  had  voluntarily 
abandoned  her,  and  resided  abroad,  and  that  it  was  for  her  bene- 
.  fit  that  she  should  be  liable,  in  order  to  enable  her  to  obtain  a 
credit  and  secure  a  livelihood.  It  was  also  said,  in  that  case, 
that  there  was  no  instance  in  which  the  wife  was  held  personally 
liable  on  her  contracts,  on  the  ground  of  her  husband  residing 
abroad,  when  he  was  an  Englishman  born.  In  corroboration  of 
the  distinction  contained  in  that  suggestion,  we  may  refer  to  the 
case  of  Boggett  v.  Frier^  {c)  in  which  the  K.  B.  held  that  the 

(6)  1  Ld.  Raym.  147 ;  1  Salk.  116.  (c)  1  H.  BL  849. 

{d)  2  Eep.  554  ;  Bean  v.  Morgan,  1  Hill  (S.  G.)i  8i  s*  P- 

(a)  Franks  v.  Dncheas  of  Pienne,  2  Esp.  587.  {h)  1  Bos.  ft  P.  857. 

(e)  11  East,  801.  The  rejoinder  in  this  case,  among  its  ayerments,  stated  that  the 
bnshand  had  never  abjured  the  realm.  This  wonld  imply  that  abjuration  was  known 
in  modem  practice,  and  yet  it  is  admitted  in  the  books  that  abjnration  or  banishment 
npon  oatb,  taken  by  a  felon  on  fleeing  to  a  sanctuary,  that  he  wonld,  within  forty  days, 
leave  the  realm  for  ever,  has  been  disused  since  the  reign  of  James  1.,  and  abolished. 
Hawk.  P.  G.  b.  2,  c.  9,  sec.  44 ;  4  Bl.  Comm.  826.  The  privilege  of  sanctuary  was 
also  abolished  in  France  by  Louis  XII.    Henault*s  Abr.  Chro.  ii.  446. 

^  But  see  below,  157,  n.  1. 
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plaintiff  could  not  sue  as  9kfeme  sole  for  trespass  to  her  property, 
when  her  husband,  being  a  naturcd-iom  Bubjeetj  had  deserted  her 
for  years  before,  and  gone  beyond  sea,  but  without  having  abjured 
the  realm,  or  been  exiled  or  banished.  The  case  of  Kay  v. 
Duchetse  De  Pienne{d)  introduced  a  qualification  of  the  dis- 
tinction, in  the  former  cases,  between  the  wife  of  a  foreigner  and 
the  wife  of  a  native ;  and  it  held  that  if  a  foreigner,  though  a 
resident  abroad  at  the  time  of  the  suit  brought,  had  ever  resided 
in  England,  his  wife  was  disabled  to  sue.  The  distinctions  in 
the  English  law,  subject  to  this  qualification,  have  been  assumed 

as  the  law  in  this  country,  {e) 
*  157      *  This  is  the  extent  of  the  authorities  on  this  subject ; 

and  it  is  easy  to  see  that  there  might  be  most  distressing 
cases  under  them,  for  though  the  husband  be  not  an  alien,  yet  if 
he  deserts  his  wife  and  resides  abroad  permanently,  the  necessity 
that  the  wife  should  be  competent  to  obtain  credit,  and  acquire 
and  recover  property,  and  act  as  a  feme  eole^  exists  in  full 
force,  (a)  It  is  probable  that  the  distinction  between  husbands 
who  are  aliens  and  who  are  not  aliens  cannot  long  be  maintained 
in  practice,  because  there  is  no  solid  foundation  in  principle  for 
the  distinction,  (i)  ^ 

(rQ  8  Camp.  128. 

(«)  Gregory  v.  Paul,  15  Man.  81 :  Robinson  v.  Reynolds,  1  Aiken,  74  ;  •ufira,  155, 
n.  (e). 

(a)  It  9i  feme  covert  be  driyen  by  craelty  from  her  husband's  honse,  and  she  retires 
to  another  state,  and  maintains  herself  by  her  labor,  without  any  proyision  for  her 
made  by  her  husband,  who  abandoned  her,  she  may  sue  as  Kfeme  ttoiU,  thon^  her  hus- 
band be  a  citizen.    Gregory  v.  Panl,  15  Mass.  81  ;  Abbott  v,  Bayley,  6  Pick.  89. 

{h)  In  Bean  0.  Moi^gau,  4  M*Cord,  148,  it  was  held  that  if  the  hnsband  departs 
from  the  state,  with  intent  to  retdde  abroad,  and  without  the  intention  of  returning,  his 
wife  becomes  competent  to  contract,  and  to  sue  and  be  sued  as  a/«m«  so20.  This  was 
breaking  down  the  distinction  mentioned  in  the  text.  So  in  Gregory  v.  Pierce,  4  Met 
478,  it  was  held  that  if  the  husband  deserts  his  wife  absolutely  and  oompletdy,  "by  a 
continued  absence  from  the  state,  and  with  an  intent  to  renounce  de  fario  the  marital 
relation,  the  wife  may  sue  and  be  sued  as  a  feme  tole.  This  was  considered  to  be  an 
application  of  an  old  rule  of  the  common  law,  and  equlTalent  to  an  abjuration  of  the 
realm. 

1  But  in  De  Wahl  v.  Braune,  1  H.  fc  ferred  to  in  ailment  as  overruling  Deerly 

N.  178,  it  was  held  that  a  feme  wfoeri  v.  Duchess  of  Majearine,  and  De  GaiUon 

could  not  sue  alone  on  a  contract  made  v.  L'Aigle,  aupra.    But  >8ee  M' Arthur  «. 

with  her  before  or  after  marriage,  although  Bloom,  2  Duer,  151  ;  Clark  v,  Valentino, 

her  husband  was  an  alien  enemy  ;  and  41  Ga.  143.    The  American  cases  foUow- 

Marshall  v.  Button,  infra^  160,  was  re-  ing  Gregory  v,  Paul,  aupra^  sustain  the 
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If  the  wife  be  divorced  a  mensa  et  thoroj  it  has  been  suggested, 
in  some  of  the  books,  that  she  can  sue  and  be  sued  as  a  feme 
sole,  (c)  But  in  Lewis  v.  Lee^  (d)  it  was  adjudged,  in  the  English 
court  of  K.  B.,  upon  demurrer,  that  though  the  wife  be  divorced 
a  mensa  et  tharo^  and  lived  separate  and  apart  from  her  hus- 
band, with  an  ample  allowance  as  and  for  her  separate  main- 
tenance, she  should  not  be  sued  as  2k  feme  sole.  The  question  is 
not  settled  in  the  jurisprudence  of  this  country.  In  Massachu- 
setts, it  has  been  held,  after  a  full  consideration  of  the  subject, 
that  a  wife  divored  a  mensa  et  thoro  might  sue  and  be 
sued  as  2,  feme  sole^  for  property  *  acquired  or  debts  con-  *158 
tracted  by  her  subsequently  to  the  divorce,  (a)  This  is 
the  more  reasonable  doctrine ;  and  it  seems  to  be  indispensable 
that  the  wife  should  have  a  capacity  to  act  for  herself,  and  the 
means  to  protect  herself,  while  she  is  withdrawn  by  a  judicial 
decree  from  the  dominion  and  protection  of  her  husband.  The 
court  of  Massachusetts  has  intentionally  barred  any  inference 
that  the  same  consequence  would  follow  if  the  husband  was 
imprisoned  by  law  for  a  public  offence  or  crime.  But  such  a 
case  might  be  equivalent  to  an  abandonment  of  the  wife,  and 
ground  for  a  divorce  a  mensa  et  thoro ;  and  there  are  as  much 
reason  and  necessity  in  that  case  as  in  any  other,  that  the  wife 
should  be  competent  to  contract,  and  to  protect  the  earnings  of 
her  own  industry.  (6) 

(c)  BacoDy  tit  Baron  and  Feme,  M.  ;  Lord  Loughborough,  in  2  Ves.  Jr.  145.  In 
Stevens  v.  Tot,  Moore,  665,  it  was  intimated  {il  aenibloit)  that  the  wife,  on  divorce  a 
tkaro  et  meiua,  conld  sue  without  her  husband,  in  like  manner  as  she  could  sue  if  her 
husband  was  exiled. 

(d)  8  B.  ft  C.  291. 

(a)  Dean  v.  Bichmond,  5  Pick.  461 ;  Pierce  v.  Bumham,  4  Met  808,  8.  P. 

(ft)  Massachusetts  Revised  Statutes  of  1886  authorized  a  divorce  from  the  bond  of  • 
matrimony  if  either  party  be  sentenced  to  imprisonmenjk  in  the  state  prison.  Supra^ 
96.  They  likewise  clothe  the  wife  with  power  to  act  in  many  respects  as  Vifeme  iole, 
if  her  husband  absents  himself  from  the  state,  and  abandons  hia  wife,  and  makes  no 
sufficient  provision  for  her  maintenance.  She  is,  in  such  cases,  authorized  to  contract, 
and  to  sue  and  to  be  sued  as  a  fane  sole,  so  long  as  her  husband  remains  absent  The 
same  power  and  rapacity  are  given  to  a  married  woman  who  comes  into  the  state  with- 
out her  husband,  he  having  never  lived  with  her  in  the  state.  If  the  husband  after- 
wards comes  into  the  state,  he  assumes  his  marital  rights.  Massachusetts  Revised 
Stotutes,  pt  2,  tit.  7,  c.  77. 

laxermlesmentionedin  the  author's  notes,  they  are  legislating  judicially.  Love  v. 
But  in  a  case  where  the  authorities  are  Moynehan,  16  111.  277,  280.  [See  Worth- 
gathered,  the  courts  seem  to  admit  that    ington  0.  Cooke,  52  Md.  297,  807.] 

VOL.  n.  — 16  [226] 


*  159  OF  THE  BIGHTS  OP  PERSONS.         [PART  lY. 

In  Hatehett  y.  Baddeley^  16  6ea  TVL,(c)  the  C.  B.  held  that  a 
feme  covert  eloping  from  her  husband,  and  running  in  debt,  could 
not  be  sued  alone,  for  that  no  act  of  the  wife  could  make  her 
liable  to  be  sued  alone.  If  she  could  be  sued,  she  could  sue, 
acquire  property,  and  release  actions,  and  this  would  overturn 
first  principles.  In  no  case,  said  one  of  the  judges,  can  ^feme 
eovert  be  sued  alone,  except  in  the  known  accepted  cases  of 
abjuration  or  exile,  where  the  husband  is  considered  as  dead, 
and  the  woman  as  a  widow.  It  was  afterwards  held,  by  the 
same  court,  in  Lean  v.  SchutZy  18  Crea  IlLj{d)  that  if  the  wife 
had  even  a  separate  maintenance,  and  lived  apart  from  her  hus- 
band, she  could  not  be  sued  alone.  There  was  no  instance  in 
the  books,  said  the  court,  of  an  action  beipg  sustained  against 
the  wife,  when  the  husband  was  living  at  home,  and  under  no 
civil  disability.  A  wife  may  acquire  a  separate  character  by 
tha  civil  death  of  her  husband,  but  she  cannot  acquire  it  by  a 

voluntary  separation. 
*  159      *  But  a  few  years  afterwards,  the  court  of  k.  B.,  under 

the  influence  of  Lord  Mansfield,  in  the  celebrated  case  of 
Corbett  v.  Poelnitz,  (a)  introduced  a  new  principle  into  the  Eng- 
lish law,  respecting  the  relation  of  husband  and  wife ;  but  a  prin- 
ciple that  was  familiar  to  the  Roman  law,  and  to  the  municipal 
law  of  most  of  the  nations  of  Europe.  The  court,  in  that  case, 
held  that  eifeme  eovert  living  apart  from  her  husband,  by  deed  of 
separation  mutually  executed,  and  having  a  large  and  competent 
maintenance  settled  upon  her,  beyond  the  control  of  her  husband, 
might  contract  and  sue  and  be  sued  at  law  as  a  feme  sole.  Lord 
Mansfield  put  the  action  upon  the  ground  of  the  wife  having  an 
estate  settled  upon  her  to  her  separate  use,  and  acquiring  credit, 
and  assuming  the  character  and  competency  of  a  feme  eole.  The 
ancient  law  had  no  idea  of  a  separate  maintenance;  and,  when 
that  was  introduced,  the  change  of  customs  and  manners  required, 
as  indispensable  to  justice,  the  extension  of  the  eicepiions  to  the 
old  rule  of  law,  which  disabled  a  married  woman  from  contract- 
ing.    The  reason  of  the  rule  ceased  when  the  wife  was  allowed 

(c)  2  Wm.  BL  1079 ;  Gachmt  v.  Brown,  4  T.  R.  766,  s.  p. 

(d)  6  Wm.  BL  1195. 

(a)  1  T.  R.  5 ;  Ringsted  v.  Lady  Lanesborongh,  and  Barwell  p.  Brooks,  8  Dong. 
197,  871,  were  cases  that  preceded  the  one  of  Corbett  v.  Polenitz,  and  declared  the 
same  doctrine. 
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to  possess  separate  property,  and  was  disabled  from  charging  her 
husband. 

This  decision  of  the  K.  B.  was  in  178t5,  and  it  gave  rise  to 
great  scrutiny  and  criticism.  It  was  considered  as  a  deep  and 
dangerous  innovation  upon  the  ancient  law. 

In  Campion  v.  Collinson^{b)  Lord  Loughborough  held,  not- 
withstanding that  decision,  that  it  was  an  unsettled  point, 
whether  an  action  could  be  mantained  against  a  married  woman 
separated  from  her  husband  by  consent,  and  enjoying  a  separate 
maintenance.  Again,  in  Mlah  v.  Leigh^(c)  the  E.  B.,  in  1794, 
indirectly  assailed  the  decision  of  Carbett  v.  PoelnitZy  and  did 
not  agree  that  the  court  could  change  the  law,  so  as  to  adapt  it 
to  the  fashion  of  the  times.  They  declared,  however,  with- 
out touching  the  authority  of  the  decision,  *  that  upon  a  *  160 
.  voluntary  separation  of  husband  and  wife,  without  a  per- 
manent fund  for  her  separate  use,  she  could  not  be  sued  alone  as 
2ifeme  sole.  Afterwards,  in  Clayton  y,  AdamSf{a)  the  court  of 
E.  B.  went  a  step  further  towards  overturning  the  authority  of 
Corhett  V.  PoelnitZj  and  held,  that  though  the  wife  lived  apart 
from  her  husband,  and  carried  on  a  separate  trade,  she  was  not 
suable ;  for  if  she  could  be  sued  as  a  feme  sole,  she  might  be 
taken  in  execution,  which  would  operate  as  a  divorce  between 
husband  and  wife.  At  last,  in  Marshall  v.  Rutton^  (h)  ^  the  E.  B. 
decided,  in  1800,  after  a  very  solemn  argument  before  all  the 
judges,  that  a  feme  covert  could  not  contract  and  be  sued  as  a 
feme  sole^  even  though  she  be  living  apart  from  her  husband,  with 
his  consent,  and  have  a  separate  maintenance  secured  to  her  by 
deed.  The  court  said,  that  the  husband  and  wife,  being  but  one 
person  in  law,  were  unable  to  contract  with  each  other,  and  that 
such  a  contract,  with  the  consequences  attached  to  it,  of  giving 
the  wife  a  capacity  to  contract,  and  to  sue  and  be  sued,  would 
contravene  the  general  policy  of  the  law  in  settling  the  relations 
of  domestic  life,  and  would  introduce  all  the  confusion  and 
inconvenience  which  must  necessarily  result  from  so  anomalous 
and  mixed  a  character  as  such  a  married  woman  would  be.  The 
only  way  in  which  such  a  separation  can  be  safe  and  effectual  is, 

(b)  1  H.  Bl.  850.  (e)  6  T.  R.  679. 

.    (a)  6  T.  B.  904.  {b)  8  T.  R.  545. 

<  ^  Sm  167,  n.  1. 
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by  having  recourse  to  trustees,  in  whom  the  property,  of  which 
it  is  intended  the  wife  shall  have  the  disposition,  may  vest, 
uncontrolled  by  the  rights  of  the  husband ;  and  it  would  fall 
within  the  province  of  «  court  of  equity  to  recognize  and  enforce 
such  a  trust,  (o)  At  law,  a  woman  cannot  be  sued  as  9k  feme  sole 
while  the  relation  of  marriage  subsists,  and  she  and  her  husband 
are  living  under  the  same  government,  {d) 
Lord  Eldon,  afterwards,  in  the  case  of  Lard  St  John  v.  Lady 

Sl  John,  (e)  speaking  of  these  decisions  at  law,  expressed 
*  l&l  *  himself  very  decidedly  against  the  policy  and  the  power 

of  9k  feme  covert  becoming  9k  feme  sole  by  a  deed  of  separa- 
tion. She  was  incompetent  to  contract  for  the  husband ;  and,  if 
separated,  she  could  not  be  a  witness  against  her  husband ;  she 
could  not  commit  felony  in  his  presence ;  she  must  follow  the 
settlement  of  her  husband ;  her  husband  would  be  suable  for  her 
trespass.  In  short,  the  old  rule  is  deemed  to  be  completely 
re-established,  that  an  action  at  law  cannot  be  maintained 
against  a  married  woman,  unless  her  husband  has  abjured  the 
realm,  (a)  ^ 

But  if  the  husband  and  wife  part  by  consent,  and  he  secures 
to  her  a  separate  maintenance,  suitable  to  his  condition  and 
circumstances  in  life,  and  pays  it  according  to  agreement,  he  is 
not  answerable  even  for  necessaries ;  and  the  general  reputation 
of  the  separation  will,  in  that  case,  be  sufficient.  This  was  so 
ruled  by  Holt,  Gh.  J.,  in  Todd  v.  StoakeSy{b)  and  this  general 
doctrine  was  conceded  in  the  modem  case  of  Nurse  v.  Craig,  (c) 
in  which  it  was  held,  that  if  the  husband  fails  to  pay  the  allow- 
ance, according  to  stipulation  in  the  deed  of  separation,  the 
person  who  supplies  the  wife  with  necessaries  can  sue  the  hus- 
band upon  an  indebitatus  assumpsit     This  rule,  in  all  its  parts, 

(c)  2  Story  £q.  Jur.  652 ;  Clancy  on  the  Rights  of  Husband  and  Wife,  [h.  4,  c.  8, 
et  8eq,] ;  Bettle  v,  Wilson,  14  Ohio,  257.  In  this  last  case,  it  was  a4jadged  that  articles 
of  separation  between  husband  and  wife,  through  the  medinm  of  a  trustee,  for  her 
support,  were  valid. 

(<0  It  has  been  acyndged,  in  Benedict  v.  Montgomery,  7  Watts  &  Sei^.  28S,  that 
if  husband  and  wife  join  in  a  sale  of  her  real  estate,  and  he  takes  the  proceeds  to  his 
own  nse,  there  is  no  implied  fund  raised  in  &7or  of  the  wife. 

(e)  11  Yes.  537. 

(a)  See  the  observation  of  the  Master  of  the  Bolls,  in  8  Yes.  448,  444,  446. 

(6)  Salk.  116.  (<;)  6  Bos.  ft  P.  148.      . 

A  See  157,  n.  1. 
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was  adopted  by  the  Supreme  Court  of  New  York,  in  Baker  v. 
Barney,  (d)  But  our  courts  have  not  gone  further,  and  have 
never  adopted  the  rule  in  Corbett  v.  Poelnitz,  {e)  *  and  I  appre- 
hend that  the  general  rule  of  the  common  law,  as  understood 
before  and  since  that  case,  is  to  be  considered  the  law  in 
this  country ;  though,  perhaps,  not  *  exactly  under  the  *  162 
same  straitened  limitation  mentioned  in  the  books,  (a) 

4.  Wife's  Capacity  in  Equity. —  (1.)  Of  Property  in  Tru9t  for 
Wife.  —  At  common  law  a  married  woman  was  not  allowed  to 
possess  personal  property  independent  of  her  husband.  But  in 
equity  she  is  allowed,  through  the  medium  of  a  trustee,  to  enjoy 
property  as  freely  as  9k  feme  sole;  and  it  is  not  unusual  to  convey 
or  bequeath  property  to  a  trustee  in  trust,  to  pay  the  interest  or 
income  thereof  to  the  wife,  for  her  separate  use,  free  from  the 
debts,  control,  or  interference  of  her  husband,  and  payable  upon 
her  separate  order  or  receipt,  at  and  after  the  times  that  the  pay- 
ments respectively  become  due,  and  after  her  death  in  trust  for 
her  issue.  In  such  cases,  the  husband  has  no  interest  in  the 
property,  though  after  the  interest  is  actually  received  by  the 
wife,  it  then  might  be  considered  as  part  of  the  husband's  per- 
sonal estate.  (6)     It  is  not  necessary  that  the  trustee  should  be  a 

(d)  8  Johns.  72,  The  same  role  applies  where  the  husband  and  wife  are  separated 
hy  a  diyoroe  a  menaa  et  tharo,  with  an  aUowanoe  to  the  wife  for  alimony,  and  the  hus- 
band omits  to  pay  it.    Hunt  v.  De  Blaqniere,  5  Bing.  550. 

{e)  See  2  Halst  (N.  J.)  150,  where  that  case  was  expressly  condemned. 

(a)  In  some  of  the  states,  as  Pennsylvania  and  South  Carolina,  a  wife  may  act  ss 
9k  feme  eole  trader,  and  become  liable,  as  such,  in  imitation  of  the  custom  of  London. 
Act  of  1718,  Purdon's  Dig.  424 ;  Burke  v.  Winkle,  2  Serg.  &  R.  189  ;  Newbiggin  v. 
Pillana,  2  Bay,  162  ;  State  Reports  in  Equity  (S.  C),  148,  149.  But,  for  greater  pi^ 
taction  to  the  wife,  no  suit  can  be  brought,  in  South  Carolina,  by  or  against  a  feme 
covert  sole  trader,  unless  her  husband  be  joined.  4  M*Cord,  418.  And  in  Pennsylvania 
the  privilege  extends  only  to  the  wives  of  husbands  gone  to  sea,  and  whose  wives  are 
left  at  shop-keeping,  or  to  work  at  any  trade  for  a  livelihood.  In  Louisiana,  the  wife 
has  peculiaT  powers  and  privileges,  and  may  be  a  public  merchant,  and  bind  herself, 
yet  she  cannot  contract  a  debt  by  note  without  the  authorization  of  her  husband. 
GivU  Code  of  Louisiana,  art.  128,  2412  ;  12  La.  18. 

{b)  Lee  v,  Prieanx,  8  Bro.  C.  C.  381 ;  Norris  v.  Hemingway,  1  Hagg.  Eccl.  4  ;  Ex 
parte  Gadsden,  s.  a  Law  Journal,  No.  88,  848  ;  Carroll  v,  Lee,  8  Gill  &  J.  504 ;  Beable 
V.  Dodd,  1  T.  R.  193.  In  this  last  case  it  was  established  at  law  that  a  gift  or  devise 
to  the  sole  and  separate  use  of  a  feme  sole,  independent  of  the  control  and  debts  of  a 
future  husband,  was  valid,  but  the  feme  eole  might,  by  a  marriage  settlement,  in  con- 
sideration.  of  marriage,  convey  the  estate  to  her  husband.  Being  for  her  benefit,  sha 
might  waive  it 

>  See  146,  n.  1. 
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stranger.  The  husband  himself  maj  be  the  trustee;  and  if 
property  be  settled  to  a  mari'ied  woman's  separate  use,  and  no 
trustee  be  appointed,  the  Court  of  Chancery  will  protect  her 
interest  therein  against  the  creditors  of  the  husband,  and  the 
husband  may  be  considered  as  such  trustee,  notwithstanding 
he  was  not  a  party  to  the  instrument  under  which  the 
*  168  wife  claims.  {ey{x)    *  Where  the  husband  stipulates,  before 

{e)  Bennet  v.  Davis,  2  P.  Wm«.  316 ;  More  v.  Freeman,  Bunb.  205  ;  Hamilton  v. 
Bwhop,  8  Yerg.  38 ;  Abbott,  Ch.  J.,  2  Carr.  A  Pa.  62  ;  Newlands  v.  Paynter,  4  My. 
k  Or.  408 ;  Picqaet  v.  Swan,  4  liaaon,  455  ;  Eecheator  v.  Smith,  4  M'Cord,  452  ; 
Clancy  on  the  RighU  of  Married  Women,  15-30 ;  Carroll  v.  Lee,  3  Gill  &  J.  504  ; 
WalHngaford  o.  Allen,  10  Peters,  583  ;  Harkina  o.  Coalter,  2  Porter's  Ala.  463  ; 
McKennan  v.  Phillips,  6  Wharton,  571  ;  Trenton  Banking  Company  v.  Woodrafi; 

I  Green  Cb.  (N.  J.)  117 ;  Shirley  v.  Shirley,  9  Paige,  363  ;  Griffith  v,  Griffith,  5  B. 
Mon.  115.  The  intention  to  create  a  trust  estate  for  the  wife  must  distinctly  appear. 
Clancy,  262,  268.  In  Griffith  v.  Griffith,  it  was  held  that  any  words  in  giving  personal 
estate  to  the  wife,  showing  an  intention  to  secure  a  use  to  the  wife  separately,  would 
suffice,  and  that  no  particular  form  of  expression  was  necessary  — for  her  own  proper 
UH  is  sufficient.  The  wife  may  give  or  lend  the  income  of  her  separate  estate,  if  at 
her  disposal,  to  her  husband  or  to  any  other  person,  and  he  will  be  accountable  for  it. 
Towers  v.  Hagner,  3  Wharton  (Penn.),  48.  Where  a  testator  directed  a  share  of  the 
proceeds  of  his  estate  to  be  paid  into  the  hands  of  his  daughter,  for  her  own  uae  (tnd 
benefit^  and  there  was  no  intervention  of  trustees,  and  the  gift  was  absolute,  it  was 
held,  in  that  case,  not  to  be  a  gift  to  her  separate  use ;  aud  the  authority  of  the  case  of 
Hartley  v,  Hurle,  5  Yes.  540,  was  shaken.  Tyler  v.  Lake,  4  Simons,  351.  In  Faulk- 
ner r.  Faulkner,  3  Leigh,  255,  it  was  also  decided  that  at  law  a  marriage  settlement, 
without  the  intervention  of  a  trustee,  would  not  avail  to  secure  the  property  to  the 

^  See  164,  n.  1. 

(x)  The  husband  will  not  usually  be  and  his  statement  that  they  should  not  live 

appointed  by  the  court.    Ely  v.  Buigess,  together  again,  were  treated  as  aggravated 

II  R.  I.  115.  See  Mounger  v,  Duke,  53  misconduct,  and  the  whole  fund  to  which 
Ga.  277.  The  husband  of  a  female  lunatic  the  wife  was  entitled  was  settled  upon  the 
has  no  absolute  right  to  be  appointed  the  wife  and  children.  But  where  a  husband, 
committeeof  her  person.  Be  Davy,  [1898]  being  an  undischaiged  bankrupt,  was  liv- 
3  Ch.  38.  ing  with  his  wife  and  contributed  some- 

When  a  husband  is  indebted  to  a  tes-  thing  to  her  support  from  his  earnings, 

tator  whose  will  bequeaths  property  to  his  only  two  thirds  of  the  wife's  fund  was 

wife,  the  wife's  equity  to  a  settlement  is  directed  to  be  settled  upon  her.    Callow 

prior  to  the  right  of  retainer  by  the  ezecu-  v.  Callow,  55  L.  T.  154. 
tors  for  the  husband's  debt    In  re  Brian t.  In  Pemberton  r.  Marriott,  47  L.  T.  332, 

Poulter  V.  Shackel,  39  Ch.  D.  471,  follow-  a  married  woman,  having  obUined  a  decree 

ing  Carr  v.  Taylor,  10  Yes.  574  ;  In  re  declaring  that,  subject  to  a  certain  inquiry 

Batchelor,  L.  R.  16  £q.  481.  and  a  certain  direction,  property  should 

InBeid  v,  Eeid,  83  Ch.  D.  220,  223,  be  settled  upon  her  and  her  infant  children, 

the  husband's  disregard  of  an  order  of  was  held  entitled  to  the  property  abso- 

Court  for  restitution  of  coxgugal  rights,  lutely  as  against  her  children,  her  husband 
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marriage^  either  that  his  wife  shall  enjoy  her  own  property,  or 
that  she  shall  be  entitled  to  a  certain  benefit  out  of  his  estate, 

wife,  as  against  the  husband.    So,  in  Simpson  v.  Simpson,  4  Dana  (Ky.),  141,  it  was 
lield  that  though  a  valid  agreement  for  a  separation  between  husband  and  wife,  and 
for  a  separate  allowance  for  her  support,  might  be  made  through  the  medium  of  a  third 
party  as  a  trustee  for  the  wife,  and  by  whom  the  coutiact  may  be  enforced,  yet  that 
where  there  was  no  third  party,  no  suit  could  be  maintained,  either  at  law  or  equity^ 
on  such  a  contract.    The  court  thought  the  judiciary  had  no  power  to  move  one  step 
in  advance  of  the  legislation  and  uniform  judicial  precedents  on  the  subject.    But  if 
before  marriage,  and  in  contemplation  of  marriage,  the  husband  conveys  directly  to  his 
intended  wife,  without  the  intervention  of  a  trustee,  personal  property,  and  she  mar- 
ries, and  dies  without  issue  of  the  marriage,  it  was  held  that  the  property  descended 
to  her  heirs,  and  that  the  marital  rights  of  the  husband  did  not  attach.    Allen  v. 
Bumph,  2  Hi)],  Ch.  (S.  C.)  1.     In  Price  v.  Bigham,  7  Harr.  ft  J.  296,  where  real  estate 
was,  after  marriage,  conveyed  in  trust  for  the  separate  use  of  the  wife,  with  power  to 
her  to  sell  by  deed,  she  was  allowed  to  charge  the  estate  with  the  payment  of  her 
debts,  and  equity  enforced  the  contract  by  decreeing  a  sale  of  the  estate.    So  a  feme 
covert,  having  a  separate  estate  and  living  apart  from  her  husband,  may  charge  it  by 
her  general  engagements  or  verbal  promise,  without  any  particular  reference  to  that 
estate,  as  well  as  by  a  written  instrument ;  and  the  creditor  may  reach  it  through  a 
suit  instituted  in  equity  against  her  and  her  trustees.     Murray  o.  Barlee,  8  Mylne  & 
K.  209 ;  4  Simons,  82.     She  may  charge  her  separate  maintenance  by  accepting  a  bill 
of  e-zchange.     It  amounts  to  a  power  of  appointment  pro  tanto  of  her  separate  estate, 
but  the  vice-chancellor  said  that  the  court  could  not  subject  her  separate  property  to 
general  demands.     Stuart  v.  Kirkwall,  8  Madd.  [887]  200,  Am.  ed.    The  cases  on  this 
point  are  contradictory.    The  Court  of  Chancery  never  provides  for  the  children,  while 
the  wife  is  living,  out  of  her  separate  property.    She  is  not  bound  to  provide  for  the 
children,  or  her  husband,  out  of  the  property  settled  to  her  separate  use.   The  husband 
is  left  to  maintain  her  and  the  children.     In  the  case  of  Anne  Walker,  Cases  temp. 
Sugden,  by  Lloyd  ft  Goold,  299,  828,  882. 


having  died  before  the  decree  was  carried  L.  J.  Ch.  786  ;  Re  Wheatley,  27  Ch.  D. 

into  eifect.  606  ;  Be  Vardon's  Trusts,  28  Ch.  D.  124  ; 

The  trustee  of  a  marriage  settlement  81  Ch.  D.  275.    An  infant's  settlement  of 

may  be  heard  in  opposition  to  an  applica-  property  on  her  marriage  is  voidable  at 

tion  to  alter  such  settlement,  but  not  in  her  election,  as  regards  her,  but  not  void, 

support  thereof.    Comnce  r.  Corrance,  L.  Duncan  v.  Dixon,   44  Ch.  D.  211.      A 

B.  1  P.  ft  D.  495.      The  wife's  heirs  are  married  woman,  after  obtaining  a  decree 

necessary  parties  to  a  suit  to  set  aside  a  of  judicial  separation,  is  9,  feme  sole  with 

married  woman's  will  and  to  invalidate  a  respect  to  property  which  she  acquires, 

marriage  settlement  in  her  favor.    McDon-  or  which  devolves   upon  her  after  such 

nell  V.  Eaton,  18  Fed.  Rep.  710.  decree.    Waite  v.  Morland,  88  Ch.  D.  185. 

If  a  married  woman  elects  to  avoid  tL  8ee  Be  Emery's  Trusts,   50  L.   T.  197 ; 

covenant,  her  interests  in  other  property  Fitzgerald  v.  Chapman,  1  Ch.  D.  568. 
under  the  settlement  should  be  impounded         At  common  law  a  divorced  wife  is  not 

to  compensate  those  who  lose  by  her  elec-  entitled  to  administration  or  a  distributive 

tion.      Hamilton  v.  Hamilton,  {1892]  1  share  of  her  deceased  husband's  estate. 

Ch.  896.     See  also  iSe  Queade's  Trusts,  54  Be  Ensign,  108  N.  T.  284. 
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he  will  be  bound  in  equity  to  perform  his  agreement,  even  though 
it  was  entered  into  with  the  wife  herself,  and  became  suspended 
at  law  by  his  subsequent  marriage,  (a)  Gifts  from  the  husband 
to  the  wife  may  be  supported  as  her  separate  property,  if  they 
be  not  prejudicial  to  creditors,  even  without  the  intervention  of 
trustees ;  (b)  and  where  the  husband,  after  marriage,  agreed,  in 
writing,  to  settle  part  of  the  wife's  property*upon  her,  the  agree* 
ment  was  held  to  enure  to  the  benefit  of  the  children,  and  that 
the  wife  herself  could  not  waive  it  (c) 

(a)  It  18  to  be  eonsidered  as  weU  settled,  say  the  eoort  in  Stilley  v.  Folger,  14 
Ohio,  649,  that  ahnoet  any  hcmafidt  and  rtammaJbU  agnemaU,  made  before  marriage, 
to  aecare  the  wife  either  in  the  enjoyment  of  her  own  property  or  a  portion  of  that  o( 
her  husband,  whether  during  ooTertare  or  alter  his  death,  wiU  be  carried  into  execn- 
tion  in  chancery. 

(6)  Case  of  the  Countess  Cowper,  before  Sir  Jose^  JekyU,  cited  in  1  Atk.  271 ; 
8  id.  293  ;  SUnning  v.  Style,  3  P.  Wms.  334  ;  More  v.  Freeman,  Bnnb.  205  ;  Lucas  v. 
Lucas,  1  Atk.  870  ;  3  id.  393  ;  Brinkman  v.  Brinkman,  cited  in  3  Atk.  894  ;  Bich  o. 
Cockell,  9  Yes.  369  ;  Walter  v.  Hodge,  2  Swanst  97  ;  a.  a  1  Wilson,  Ch.  445  ;  Neof. 
▼ille  V.  Thompson,  3  Edw.  Ch.  92  ;  Taylor,  Ch.  J.,  in  LUes  v.  Fleming,  1  Dev.  £q.  187. 
The  English  statute  of  3  &  4  Wm.  IV.  has  now  given  sanction  to  this  doctrine,  and  the 
husband  is  allowed  to  make  a  couTeyance  to  his  wife  without  the  intervention  of  a 
trustee.  In  Maloney  v.  Kennedy,  10  Sim.  254,  it  was  held,  thai  where  there  are  divi- 
dends on  property  settled  to  the  separate  use  of  the  wife,  and  she  makes  no  disposition 
of  them  by  will,  they  pass  by  law  to  the  husband  in  his  marital  right.  The  mon^ 
must  remain  in  the  hands  of  trustees,  to  protect  it  from  the  husband. 

In  Graham  o.  Londonderty,  3  Atk.  393,  it  was  held  that  a  gift  to  a  wife  by  a  third 
person,  or  by  the  husband,  ii  construed  to  be  a  gift  to  her  separate  use,  and  she  is  en- 
titled to  the  same  in  her  own  right  as  her  separate  estate ;  but  mere  ornaments  for  her 
parlor  are  considered  as  paraphenuUia,  and  the  husband  may  alien  them  in  his  life- 
time ;  but  if  he  only  pledges  them,  and  qp  his  death  leaves  penonsl  estate  snfllcient  to 
pay  his  debts  and  redeem  them,  the  widow  ia  entitled  to  that  redemption,  (x) 

{e)  Ffenner  v.  Taylor,  1  Sim.  169.  In  South  Carolina,  all  marriage  settlementi, 
antenuptial  or  postnuptial,  are  required,  by  statute  of  1828,  to  be  recorded  within 
three  months  after  their  execution  ;  and  any  settlement  of  property  by  the  husband  on 
the  wife  after  marriage  is  a  postnuptisl  settlement  within  the  rule.  In  default  of  such 
record,  the  marriage  settlement  is  declared  void.  Jiarria^  settlements,  strictly  speak- 
ing, are  those  settlements  only,  whether  made  before  or  after  marriage,  which  are  made 
in  consideration  of  marriage  only  ;  but  the  statute  in  South  Carolina  was  intended  to 
apply  to  all  postnuptial  settlements  on  the  wife.  Price  v.  White  and  others,  Carolina 
Law  Journal,  Ko.  8.  See,  also,  in  the  same  work,  p.  852,  an  essay  on  the  registry  acts 
of  South  Carolina,  pointing  out  their  imperfections,  and  suggesting  amendments.  The 
act  of  South  Carolins  of  1792  required  all  marriage  contracts  and  settlements  to  specify, 
either  in  the  instrument  or  in  a  schedule  annexed,  the  property  intended  to  be  settled, 

(x)  In  Englsnd  the  Harried  Women's    gifts  of  paraphernalia.    Tasker  v.  Taakei^ 
Property  Act  of  1882  did  not  have  the     [1895]  P.  1. 
effect  to  abolish  the  general  law  as  to 
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The  wife  being  enabled  in  equity  to  act  upon  property  in  the 
bands  of  her  trustees,  she  is  treated  in  that  court  as  having 
interests  and  obligations  distinct  from  those  of  her  hus- 
band. *  She  may  institute  a  suit  by  her  next  friend,  and  *  164 
she  may  obtain  an  order  to  defend  separately  suits  against 
her;  and,  when  compelled  to  sue  her  husband  in  equity,  the 
court  may  order  him  to  make  her  a  reasonable  allowance  in 
money  to  carry  on  the  suit  (a)  ^ 

and,  in  default  thereof,  the  settlement  is  yoid  as  to  creditors  and  purchasers.  In 
Viigiuia,  deeds  of  settlement  upon  marriage,  wherein  either  lands,  slaves,  or  personal 
property  shall  be  settled,  or  covenanted  to  be  left  or  paid  at  the  death  of  the  party,  or 
otherwise,  shaU  be  void  as  to  creditors  and  subsequent  purchasers  for  valuable  consid- 
eration without  notice,  unless  acknowledged  or  proved,  and  recorded,  &c.  1  Revised 
Code,  c.  99,  sec  4.  If  not  recorded,  they  are  void  only  as  against  the  creditors  of  the 
wife.     Land  v.  Jeffries,  5  Rand.  211 ;  Pierce  v.  Turner,  5  Cranch,  154. 

(a)  Mix  V.  Mix,  1  Johns.  Ch.  108  ;  Denton  v.  Denton,  ib.  364,  441 ;  Wilson  v. 
Wilson,  2  Hagg.  Cons.  208 ;  N.  Y.  Revised  Statutes,  ii.  148,  sec.  58. 

1  Separate  Property,  Ac  —  (a)  The  in-  115  ;  Patterson  v,  Patterson,   45  N.  H. 

terpodtion  of  a  trustee  is  not  necessary.  164  ;  Pike  o.  Baker,  58  III.  168. 
Hall  V.  Waterhouse,  18  W.  R.  688 ;  Oover         In  Massy  v.  Rowen,  L.  R.  4  H.  L.  288, 

V.  OwingB,  16  Md.  91 ;  Schafroth  v.  Ambe,  it  was  determined  by  the  House  of  Lords, 

46  Mo.  114  ;  [Gill  v.  Woods,  81  IlL  64 ;  upon    much   ailment,   that   the    word 

HolthauB  V.   Hombostle,   60  Mo.    489;  "  sole "  in  a  will,  without  the  word  "  sep- 

Wood  V.  Wood,  83  K.  Y.  575.]  See  arate,"  has  not  a  technical  meaning,  unless 
Walker  v.   Walker,  9  Wall   748,   758 ;  .  the  rest  of  the  will  furnishes  evidence  of 

lioyd  0.  Pughe,  L.  R.  14  Eq.  241.    And  that  intent.     It  seems  that  in  a  marriage 

a  covenant  by  a  man  with  a  woman  to  pay  settlement,  however,   "  sole  "  may  mean 

her  an  annuity  for  life,  for  her  sole  &nd  free  from  the  control  of  the  husband.  Ibid, 

separate  use,  and  free  from  anticipation,  297.     See  /n  re  Tarsey,  L.  R.  1  Eq.  561; 

is  only  suspended  by  his  marriage  with  Gilbert  t».  Lewis,  1  De  G.,  J.  &  S.  88,  48. 

her,  so  that  she  may  recover  arrears  ac-  For  numerous  nice  questions  of  construc- 

crued  after  his  death.     Fitzgerald  v.  Fits-  tion  arising  out  of  other  expressions,  the 

gerald,  L.  R.  2  P.  C.  88.  student  is  referred  to  special  treatises. 

Married  women  are  now  very  generally  (ft)  Hew  SeparaU  Property  ia  charged, 

authorized  by  statute  to  hold  property  to  —  '*  There  has  been  much  discussion  as  to 

their  separate  use;  and  in  some  states,  the  precise  mode   in  which  a   married 

contracts  made  by  the  husband  with  the  woman's  estate  could  be  affected  by  any* 

wife  before  or  even  during  marriage  have  thing  except  an  actual  disposition.  .  .  . 

been  upheld  after  his  death  or  divorce.  At  one  time  it  was  held  that  an  appoint- 

Webstar  v.  Webster,  58  Me.  189.     See  ment  would  be  inferred,  but  liord  Gotten- 

also  Logan  v.  Hall,  19  Iowa,  491 ;  Stead-  ham,  in  Owens  v.  Dickenson,  Cr.  &  R.  48, 

man  v.  Wilbur,  7  R.  L  481 ;  Hinney  v.  disposed  of  that  by  saying,  that  if  so  the 

Fhfllipa,   60  Penn.    St.   882;   Child   r.  creditors  must  take  in  the  order  of  the  ap- 

Pearl,  48  Yt  224;  Simmons  v,  Thomas,  48  pointments.    All  these  theories  have  been 

Miss.  81  ;  Stone  v.  Gazzam,  46  Ala.  269.  given  up,  and  the  doctrine  has  been  placed 

But  see  Abbott  v.  Winchester,  105  Mass.  upon  a  sound  foundation  by  Johnson  i^ 
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(2.)  .Her  Power  under  Settlements. — The   general   grounds 

upon  which  equity  allows  a  wife  to  institute  a  suit  against  her 

Gallagher."  Lord  Hatherley,  L.  C,  in  in  personalty  to  her  separate  use,  with  a 
L.  R.  5  Oh.  276.  The  doctrine  is,  that  general  power  of  appointment  by  will» 
when  a  nianied  woman  having  separate  she  does  not,  by  exerdaing  the  poweT» 
estate,  and  living  apart  from'  her  hosband,  make  the  property  applicable  to  the  pay- 
contracts  debts,  the  court  will  impute  to  ment  of  such  engagements  as  would  be 
her  the  intention  of  dealing  with  her  sep-  chaiges  on  her  separate  estate.  Yaughan 
arate  estate,  unless  the  contrary  is  clearly  v.  Yanderstegen,  2  Drewiy,  166  ;  Shattock 
proved.  But  as  the  obligation  is  simply  v.  Shattock,  L.  R.  2  Eq.  182,  198  ;  Mat- 
a  debt  up  to  the  time  of  the  actual  judg-  thewman's  Case,  L.  R.  8  £q.  781,  786 ; 
ment,  it  is  only  that  property  which  she  Blatchford  v.  Wooley,  2  Drew,  ft  Sm. 
then  had  which  can  be  charged.  Johnson  204.  [In  some  states  husband  and  wife 
V.  Gallagher,  8  De  G.,  F.  &  J.  494,  521  ;  may  convey  directly  to  one  another. 
8.  c.  7  Jur.  N.  8.  278 ;  Picard  v.  Hine,  Wells  v.  Caywood,  8  Col.  487 ;  Call  v. 
L.  R.  5  Ch.  274,  277  ;  McHenry  v,  Davies,  Perkina,  65  Me.  489.  And  in  Maflsachu- 
L.  R.  10  £q.  88.  See  Johnson  v.  Cum-  setts,  where  this  Ib  not  permitted,  it  was 
mins,  1  C.  £.  Green,  97.  [And  alienation  held  that  an  agreement  by  a  husband,  in 
while  suit  is  pending  will  not  be  enjoined,  consideration  of  her  release  of  dower  for 
Robinson  v.  Pickering,  16  Ch.  D.  660,  his  benefit  and  at  his  request,  to  transfer 
overruling  s.  o.  ib.  871.]  And  when  she  stock  to  his  wife,  gave  her  an  equity  valid 
is  living  with  her  husband,  her  separate  as  against  his  assignee  in  insolvency  sab- 
estate  will  be  Uable  if  she  purports  to  con-  sequently  appointed.  Holmes  v.  Win- 
tract  not  for  l^im  but  for  herself,  and  on  cheater,  188  Mass.  140.  But  in  Fowle  r. 
the  credit  of  her  separate  estate,  and  it  Torrey,  185  Mass.  87,  it  was  held  that  a 
was  so  intended  by  her,  and  so  understood  wife  could  not  enforce  in  eqnity  a  loan 
by  the  person  with  whom  she  is  contract-,  out  of  her  separate  estate  to  a  firm  of 
ing.  Whether  the  obligation  was  con-  which  her  husband  was  a  member.  But 
tracted  in  this  manner  is  to  be  judged  see  especially  the  able  dissenting  opinion 
from  the  circumstances  of  the  particular  of  Field,  J.,  where  the  cases  are  fully 
case.  Matthewman's  Case,  L.  R.  3  £q.  collected.  Atlantic  Bank  v.  Tavener, 
781,  787  ;  Johnson  v.  Gallagher,  nipra.  180  Mass.  407 ;  pod,  178,  n.  1.  Under 
See  Ballin  r.  Dillaye,  87  N.  Y.  85.  But  some  statutes,  suits  at  law  between  hus- 
her  separate  estate  will  not  be  liable  in  band  and  wife  are  allowed.  Wood  v. 
this  country  when  she  is  a  mere  surety,  Wood,  88  N.  Y.  575  ;  Johnson  v.  John- 
or  makes  the  contract  for  the  accommoda-  son,  72  111.  489.  See  further,  as  to  the 
tion  of  another,  without  consideration  capacity  of  husband  and  wife  to  contract 
received  by  her,  unless  an  express  instru-  with  one  another,  Roby  v.  Phelon,  118 
ment  makes  the  debt  a  charge  upon  it.  Mass.  541 ;  Ken  worthy  v.  Sawyer,  125 
Yale  V.  Dederer,  18  N.  Y.  265 ;  22  N.  Y.  Mass.  28  ;  Wallace  v.  Finberg,  46  Tex. 
450 ;  [68  N.  Y.  829 ;]  Willard  v.  East-  35.  As  to  the  effect  of  statutes  creating 
ham,  15  Gray,  828 ;  Peake  v.  La  Baw,  6  separate  estates  in  married  women,  upon 
C.  E.  Green  (21  K.  J.  Eq.),  269.  See  such  separate  estates  as  are  sustained  in 
Kimm  v.  Weippert,  46  Mo.  582,  544.  But  equity,  and  generally  as  to  the  distinctioQ 
see  Miller  v.  Brown,  47  Mo.  504 ;  Ozley  o.  between  statutory  and  equitable  separate 
Ikelheimer,  26  Ala.  882;  [Williams  v,  estates,  see  Mnsson  v.  Trigg,  51  Miss. 
Urmston,  85  Ohio  Si.  296.]  172  ;  Robinson  v.  O'Neal,  56  Ala.  541 ; 
When  the  woman  has  only  a  life  estate  Angell   v.   McCullough,    12   R.    I.    47  ; 
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husband  are,  when  anythiDg  is  given  to  her  separate  use,  or  her 
husband  refuses  to  perform  marriage  articles,  or  articles  for  a 

Thames  &  Co.  «.  Bembert's  Adm.,  68  Ala.  sach  statates  all  her  separate  estate  is 

561 ;  Lippinoott  o.  Mitchell,  94  U.  S.  767.  chargeable.     Cashman  v.  Henry,  75  K.  Y. 

Comp.  Wood  V.  Wood,  88  N.  Y.  575.  108  ;  Radford  v.  Carwile,  18  W.  Ya.  572, 

The-  words   "sole  use  and  disposal"  where    the    authorities  are  reviewed   at 

were  held  to  pass  a  separate  estate.   Bland  length.      See    also  Burr    v.  Swan,    118 

p.  Dawes,  17  Ch.  D.  794.    It  is  said  there  Mass.  588  ;  Nash  v,  MitcheU,  71  N.  Y. 

must  be  a  concurrent  intent  to  benefit  199.     To  charge  the  separate  estate  there 

the  wife  and  to  exclude  the  husband.    In  must  have  been  either  an  actual  intent  on 

In  rt  Peacock's  Trusts,  10  Ch.  D.  490,  the  part  of  the  married  woman  to  charge 

such  intent  was  inferred  from  the  nature  it,  or  eke  an  ostensible  intent  on  which 

and  general  purposes  of  a  fund.     "Sole  the  contractee  could  fairly  rely.    These 

and  proper  use,  benefit,  and  behoof,"  was  are  separate  principles,  though  they  are 

held  not  to  rest  an  equitable  separate  estate,  not  usually  kept  distinct     It  is  a  question 

Lipptneott  9.  Mitchell,  94  U.  8.  767.  of  fact  in  each  case  whether  there  was 

As  to  the  'power  of  a  married  woman  such  actual  intent,  the  important  points 
to  alienate  or  charge  her  separate  estate  to  consider  being  the  position  of  defend- 
directly,  see  Musson  v,  Trigg,  51  Miss,  ant  at  the  time,  and  the  relation  of  the 
172 ;  Cooper  v.  MacDonald,  7  Ch.  D.  288.  contract  to  the  separate  estate.  Arery 
In  Pike  v.  Fitzgibbon,  17  Ch.  D.  464,  it  v.  Yansickle,  85  Ohio  St  270  ;  Patrick 
was  held,  in  an  elalxnate  judgment,  that  v.  Littell,  86  Ohio  St  79  ;  Dale  v.  Rob> 
only  property  which  a  married  woman  inson,  61  Yt  20.  Some  cases  go  to  the 
held  when  the  debts  were  contracted,  length  of  holding  that  the  mere  fact 
with  power  to  dispose  of  it,  and  which  of  contracting  gives  rise  ]to  a  presump- 
she  continued  to  hold  to  the  time  of  judg-  tion  of  such  intent.  Metropolitan  Bank 
ment,  could  be  charged.  In  this  case  v.  Taylor,  62  Mo.  888  ;  Williams  v,  Urm- 
seyeral  previcos  cases  are  dissented  from  .  ston,  85  Ohio  St  296.  See  also  Burnett 
or  distinguished.  See  8.  o.  14  Ch.  D.  887  ;  v.  Hawpe's  Exr.,  25  Oratt  481;  Da- 
Flower  V,  BuUer,  15  Ch.  D.  665 ;  In  re  vies  v.  Jenkins,  6  Ch.  D.  728.  But  see 
Harvey's  Estate,  18  Ch.  D.  216,  a  case  in  Wilson  v.  Jones,  46  Md.  349  ;  Maguire  v. 
which  Yaughan  v,  Yanderstegen  and  Maguire,  8  Ma  App.  458 ;  Pippen  v,  Wes- 
Blatchford  v.  Wooley  (n.  1)  were  cited  son,  74  N.  C.  487  ;  Still  well  v.  Adams,  . 
but  not  followed.  See  further,  Roberts  29  Ark.  846;  Eliott  v.  Gower,  12  R.  I. 
>.  Watkins,  46  L.  J.  Q.  B.  552 ;  Smith  79.  The  doctrine  of  ostensible  intent  is 
V,  Lucas,  18  Ch.  D.  581 ;  Chapman  v.  usually  expressed  as  a  taking  upon  the 
Biggs,  11  Q.  &  D.  27.  The  principle  faith  or  credit  of  the  separate  estate ; 
of  the  cases  Ib  that  a  married  woman  meaning  upon  the  faith  or  credit  of  an 
by  having  separate  estate  does  not  so-  intent  to  charge  the  separate  estate.  See 
quire  a  status  enabling  her  to  contract  Dale  v.  Robinson,  supra ;  Avery  v.  Yau-  ' 
generally,  but  that  she  simply  has  a  sickle,  supra.  That  a  married  woman 
power  to  charge  by  her  promises  such  may  charge  her  separate  estate  by  con- 
separate  estate  as  she  may  hold  at  the  tract,  as  surety  for  her  husband  or  another, 
time  which  Ib  not  subject  to  any  restraint  is  clear  ;  and  in  such  case  she  Ib  entitled 
on  alienation.  But  under  some  statutes  to  all  the  rights  of  sureties.  Wilcox  v. 
her  power  Ib  more  extended,  and  is  to  Todd,  64  Mo.  888  ;  Hubbard  r.  Ogden,  22 
bind  herself  personally  by  contract  relat-  Kans.  363  ;  Radford  r.  Carwile,  18  W.Ya. 
ing  to  her  separate   estate ;  and  under  572 ;  Haffey  v.  Carey,  78  Pa.  St.  431.    A 
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ii0|>iiriik»  iimlntonance;  or  where  the  wife,  being  deserted  ^fcer 
IuimImukK  hntli  nc<|uircd  by  her  labor  a  separsLte  propertj,  of  whidi 
lii»  liim  (tluiutori^d  hor.  (x)    The  acquiflitious  <rf  the  w^^  in 


\fU^*^  Mil  «i»|«iir«t4^  MUt*  Ulng  on  trait  iiiad«  mlgeettoa 

l>mtK  U  Hi*l  Urml  by  th«  vUtutt  of  lim-  proeeeds  npoa  tkt 

iUVU««H«     lUniit^m  i^t  WiUifttiwoD*  15  Ch.  of  control  ud  ii 

(»   iir      It  llk»  wtrv  «Umw«  t«r  hotbuid  to  and  penowJ  dinbilxtj  m  Am 

««*-vti^  «H^|  ii«^  Uvr  wimmU  i«tat«,  Um  was  acconiiagjy  held  Aat  a.^«tf 

l«»vMiu«i|4(«>M  U  iUhI  (I  wa»  a  irifli  uid  the  not  nstnined  fnm  ■KnutiiM,  kod, 

,H«uH.4^  ,.Uim  ««H  MHK>Mul  fhMu  bitti  or  his  eident  to  her  sepaiate  real 

,  ^i^^u      Uivlm  V.  IM«r»  US  Ma«k  167 ;  simple,  and  wtthoot  any 

lb  <5(«^u  V.  iPwUiuL  VH  N.  J«  Kt)*  4M.    See  complete  right  of  alienation  by 

hi>..M  w.  iH^wi.  VI  rh.  IK  5«r    But  see  laler  vivos  or  by  will.    Taylor  r.  Moida^  IS 

Uii*  M  1^    |S«livm  rft  UK  44««  where  the  W.  R.  894;  11  Jar.  if.s.  166;  [Bishopv. 

siiitk    UuMiimmUUmI    Mwven    statutory  Wall,  8  Cb.  D.  194.    And  thereby  defisit 

Hu.l  iM^tUKUW  «i>l<(ihil^  entaiVi       k]  the  husband's  curtesy.    Cooper  v.  Mac. 

p  My    »>  Ui       Wilh    rvKaiti    to  the  Donald,  7  Ch.  D.  288.]    A  like  dedsioa 

iit^Ui«^u  w)»Ut^)4^  iNilaKMi  Mwi|riM|t  to  a  was  made  when  no  trustees  intenrened. 

It  •.  ,*,♦«,  M  ^hn^  Uh*U  are  jrtven  to  Hall  v.  Waterhouse,  18  W.  R.  683;  11 

*u»<>v*»M  (h  IV*^  H|h»h  hM«»  ft»r  a  married  Jur.  K.  s.  861.     See,  genersUy,  Porcher 

Kw^KKws   l^s^\\   \wk    Mi^   ^H-  t\Mr  a  sinitle  r«  Daniel,  12  Rich.  £q.  849;  Michsel  v. 

«t  uMM   (H   IV«*  «K««   alV«warsi«  marritHs  Baker,  IS  Md.  158;  Burton  v.  Holly,  18 

s  \i^\^\  IMt,n\4  k\s^  Uxf,  m\{  ^H|uiv«e  that  Ala.  408;  Cutter  v.  Butler,  5  Foster,  543  ; 

»«.»  t«)uU.i(«lv«  k^\^W  ilmU  l>e  sMi  with  UKIwvU  v.  Renfrew,  88  Vt.  213.    The 

i  .  • '   i  -^  s4  (M  M«>«  «H^««»  mnimiM'  a«  a  l^^nal  student  should  bear  in  mind  that  the  tes- 

.•'H^,«»  HM,I  in  MVv»  VHHio««^i  aM  v«lal«  of  tamentaiy  power  of  married  women  has 

frWu  \\\\\\\s^  v«^«^^\'|  W  \lv\«««M  ^v  a  ^/iM#«#  been   extensively  modified  and  enlai^ 

.  \\s  ^f'HtfS-MKxS    \i\\\  ^^yk  (HMvikt  v^Mh^i  by  statute  in  many  of  the  United  States. 

^^   v^,    •  k^u^iv«  v^n"  U  kW  v^^^mm  \Mt  a  V¥ih  w.  fr.  Silsby  v.  Bullock,  10  Allen, 

,  ^uv  .k\    i^sK^\  ^^^  \^HvoK  ^Iky*v  ^^  «^^b<H|r  Ml  White  e.  Wsger,  25  N.  Y.  828  ;  Lee 

«v    i..u\  uk    4«   Kns\  ^u,^  ^KvK  w>mM  IN  HiNinett»  81  Miss.  119;  Wskefield  e. 

\..  ,»  i'M.  I  ,^^   \u  vKvH.»^'^   \\  \\  W¥W  lVlpak8TN.  H.  295. 

y  \  \\  KiK  i(^vw^,»^^M«  Wi\^y«^   K^%.  viivwficjt  vwiisa  by  a  husband  to  his  wife  is 

S  .,.  t  oi^w^r  wOUv  ,^«M^i\«t'\  «s»Mhu^«vst«  >mlht      Uarshall  p.  Jaqnith,  184  Mass. 

(t.      M  > «  p  »    «( >^v  \\<)l  \w  «s  ^^«^<«)  W  af-  )3^    A  tt«fp>liable  eontrsct  between  hue* 

I'  .  t   M     Oi  u\  \.  i^v  ^^v<  i^*^^«4vmsH*  K^.^  bans!  aiKl  wiK  being  void,  esnnot  be  made 

\u     IN   ^^ '<•  ^   \  >'«(.*        V    ^s%«^s^mn|    >hW  >mM  by  a  tmwiler  to  a  third  person. 

.   \  •(•      s  \  \K  A  \^\^  w^M^my  |M\>^^>  ^H'^^Mft  Vk  S|¥Mkner,  165  Mess.  52.     A 

. . ,    Mt    N«  n*    u  \s  \\\'\  \\\*i\  ^  ^Mb^mt  lr^M4  ^W^l  br  which  a  married  woman  set- 

<   1       <     it   ^   ^  .«x.,.|  i>^  bvvM  iMvH  IN^^  lW«  b^  fv\^|iprtT  upon  her  husband  will 

I'  I    t.  1   \   ..  \\\  \\\  i^,>   ^^>v^^  v^<   \U^v%*4  «i>^l  W  ^d^  afthie  in  equity  because  of  his 

it.,      \S.y\    S\    \\y\  w  \  \  \^<  \*>K\\^  A  p(^  MibwN^HMit  aduHenr,  if  the  deed  contsins 

t  i>   )     tilt      ^  \y.^^%'    ^vvvit^'f    ^'""^  ^\  Hs^  ^v^i  It  i^Hi  tb*t  he  ahall  continue  chaste. 

•     \    '     IM  »   M  I  iv..^    ».    ov,^Hvx\  ^^^  OKa«^  «^  rbilh|«\  158  Mm.  17. 

I      *    ■'  '     i*^**'  r*v^-.s  .    «>..v^.^  N^t  A  witfr  May  WiNMiie her li«shand*s crsd- 

l«     t     \"\   \'     '     t**A    «44      K  I'^vN/  ^t^NTx   and   i^x^  i«aiMl  hss  estate  ia 
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a  case,  are  her  separate  property,  and  she  may  dispose  of  them 
by  will  or  otherwise,  (b)     It  is  the  settled  rule  in  equity  that  a 

(6)  Cedl  V.  Juxon,  1  Atk.  278  ;  Starrott  v,  Wynxi,  17  Serg.  ft  R.  180. 

bankraptcy.  Me  Bkndiii,  1  Lowell,  548 ;  Ch.  D.  94.  In  certain  States,  as,  e,  g^  in 
In  re  Jones,  9  N.  6.  R.  656;  Brock  v,  Massachusetts  and  Califomia,  a  married 
Hudson  C.  N.  Bank,  48  N.  J.  £q.  615  ;  woman  may  sue  alone  to  recover  her  sep- 
Bennett  v.  Bennett,  87  W.  Va.  896 ;  arate  property.  Mass.  Pub.  Stats,  c  147, 
Parmerter  v.  Baker,  24  Abk  N.  C.  104  ;  §  7  ;  Lombard  v.  Morse,  155  Mass.  136 ; 
Payne  v,  Wilson,  76  Iowa,  877 ;  Stewart  Evans  v.  De  Lay,  81  Cal.  103.  In  £ng- 
17.  Fellows^  128  III.  480  ;  Pillow  v.  Sen-  *  land  and  Scotland,  a  wife  may  make  an 
telle,  49  Ark.  480 ;  Clark  r.  Clark,  86  effectual  gift  to  her  husband  of  her  sep- 
Mo.  114  ;  Smith  v.  Seiberling,  35  Fed.  arate  income ;  but  in  Scotland  she  has 
Rep.  677.  Contra^  under  the  Mass.  In-  the  further  right  to  revoke  the  gift,  even 
solvency  Act.  Woodward  v.  Spurr,  141  after  her  husband's  death,  and  to  reclaim 
Mass.  288.  In  Woodward  v.  Woodward,  the  donated  property  so  far  as  it  is  un- 
8  De  G.,  J.  &  S.  672,  Lord  Westbury,  L.  consumed.  Edward  v.  Cheyne  (No.  2), 
C,  said  :  "  This  Court  has  established  the  13  App.  Cas.  385.  By  45  &  46  Vic.  c.  75, 
independent  personality  of  a  feme  covert  §  8,  46  &  47  Vic.  c.  52,  §  152,  loans  made 
with  respect  to  property  settled  to  her  by  a  wife  to  her  husband  for  purposes  of 
separate  use.  ...  It  is  quite  clear  that  if  trade  are  part  of  his  assets  in  bankruptcy, 
mooey,  part  of  the  income  of  her  separate  Power  given  by  statute  to  the  wife  to 
estate,  be  handed  over  by  her  to  her  hus-  trade  as  a  feme  sole  does  not  affect  her 
band,  upon  a  contract  of  loon,  she  may  sue  relations  to  her  husband  or  enable  the 
her  husband  upon  that  contract."  See  relation  of  debtor  and  creditor  to  be  estab- 
Moore  v.  Page,  111  U.  S.  117  ;  2  Kent  lished  between  them.  Leahy  v.  Leahy 
Com.  168 ;  Bennett  v.  Winfield,  4  Heisk.  (Ky.),  29  S.  W.  Rep.  852  ;  Snashall  v. 
440 ;  Bottoms  v.  Corley,  5  id.  1  ;  Clark  o.  Met.  R.  Co.,  19  D.  C.  899.  A  wife  can- 
Hezekiah,  24  Fed.  Rep.  668 ;  Valensin  v.  not  enter  into  an  agreement  of  partner- 
Valensin,  28  id.  599.  A  wife  who  has  ship  with  her  husband.  Board  of  Trade 
power  to  sue  her  husband  has  power  also  v.  Hayden,  4  Wash.  268 ;  Pnrdon  v.  Boyd, 
to  compromise  the  suit,  or  to  bind  herself  82  Texas,  180 ;  but  see  Louisville  &  N. 
to  abstain  from  instituting  it.  Besant  v.  R.  Co.  v.  Alexander  (Ey.),  27  S.  W.  Rep. 
Wood,  12  Ch.  D.  605 ;  Clark  r.  Clark,  981.  In  New  Jersey,  Illinois,  North 
10  P.  D.  188,  195.  Under  the  Married  Carolina,  &c.,  a  husband  can  now  convey 
Women's  Property  Act,  1882  (45  &  46  property  directly  to  his  wife.  Vought  v, 
Vic  c.  75),  as  before,  it  is  competent  for  Vought,  50  N.  J.  Eq.  177  ;  Walker  v. 
a  husband  to  sue  his  wife,  and  to  charge  Long,  109  N.  C.  510  ;  Fort  v.  Allen,  110 
lier  separate  estate  for  money  loaned  by  N.  C.  188 ;  Crum  v.  Sawyer,  182  111.  448 ; 
him  to  her  after  their  marriage.  Butler  r.  Wanser  v.  Lucas  (Neb.),  62  N.  W.  Rep. 
Butler,  16  Q.  B.  D.  874  ;  14  id.  881 ;  lU  1108  ;  Cosner  v.  McCrum  (W.  Va.),  21 
Jupp,  89  Ch.  D.  148  ;  see  i?0  Roper,  89  S.  E.  Rep.  789.  When  a  husband  has 
Ch.  D.  482  ;  Lombard  v.  Morse,  155  property  purchased  with  his  means  con- 
Mass.  186 ;  Nelson  v,  Ferdinand,  111  veyed  directly  to  his  wife,  the  presump- 
Mass.  800.  A  husband's  claim  to  repay-  tion  is  that  it  was  intended  as  an 
ment  from  his  wife  of  money  loaned  to  her  advancement.  Fizette  v.  Fizette,  1 46  111. 
may  be  barred  by  analogy  to  the  Statute  828  ;  Arrington  v.  Arrington,  114  N.  C. 
of  Limitations.     Be  Lady  Hastings,  85  116  ;  Haussnian  v.  Rumhnm,   59  Conn. 
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feme  covert^  in  regard  to  her  separate  property,  is  considered  a 
feme  %ole^  and  may,  by  her  contracts,  bind  such  separate  estate,  (y) 

117  ;  Chadboume  v.  WillianiB,  45  Minn,  tion  on  her  part  to  create  a  chai^  upon 

294 ;  Stimpaon  o.  Achorn,  158  Maaa.  842 ;  auch  eatate  ;  that  is,  with  reference  to  the 

Lealie  v.  Lealie  (N.  J.),  81  Atl.  Bep.  170  ;  property,  either  for  ita  improvement  or 

Arp  V.  Jacoba,   8  Wyo.   489 ;  Lawrence  for  her  benefit  upon  its  credit ; "  and  it 

V.  Lawrence,  14  Oregon,  77.     In  Dakin  is  conceded  that  ahe  moat  have  intended 

V.  Dakin,  97  Mich.  284,  289,  it  waa  held  to  chai^ge  her  aeparate  eatate  with  her 

that  a  married  woman's   agreement,  in  contract. 

consideration  of  certain  property  then  con-  ^  In  England,  by  the  Manied  Women's 
veyed  to  her  by  her  husband  and  of  a  Property  Act,  1882  (46  4b  46  Vic  c.  75,) 
promised,  definite  legacy,  to  release  all  a  manied  woman  may  hold  her  own  prop- 
claims  against  his  estate,  would  be  specifi-  erty  separately,  and  sue  and  defend  like  a 
cally  enforced  in  equity  after  acceptance  of  feme  sole,  without  a  next  friend,  and  with- 
the  legacy.  out  joinder  of  the  husband.    See  Lowe  v. 

A  divorce  does  not  enable  the  wife  to  Fox,  15  Q.  B.  D.  667  ;  Weldon  v.  Wins- 
sue  her  husband  for  a  tort  which  he  com-  low,  18  id.  784  ;  Conolan  v.  Leyland,  27 
mitted  on  her  during  coverture.  Main  v.  Ch.  D.  632  ;  Weldon  i;.  Riviere,  58  L.  J. 
Main,  46  111.  App.  106.  The  husband  Q.B.448.  This  statute  is  limited  to  suits 
cannot  maintain  against  his  wife  an  action  relating  to  herself  personally,  and  does  not 
for  deceit  by  which  he  was  induced  to  abrogate  the  general  rule  that  a  married 
marry  her.  Kigek  v.  Goldman,  29  N.  Y.  woman  cannot  act  as  a  next  friend  or 
S.  294.  But  he  can  maintain  an  action  of  guardian  ad  litem.  Be  Duke  of  Somerset, 
deceit  against  the  former  paramour  of  his  Thynne  v.  St.  Maur,  84  Ch.  D.  465  ; 
wife  for  procuring  his  marriage  by  false  London  &  County  Banking  Co.  v.  Bray, 
representations  as  to  the  wife's  chastity,  W.  N.  (1898)  180.  The  expression  "sep- 
though  he  has  not  sought  to  have  the  mar-  arate  property  "  in  Sect.  1,  aub-sec.  5  of 
riage  annulled,  and  he  voluntarily  cohab-  that  act  includes  only  what  would,  if  she 
ited  with  his  wife  after  he  knew  of  her  were  single,  be  her  "property,"  not  in- 
antenuptial  pregnancy.  Eigek  v.  Gold-  eluding  a  general  power  of  appointment 
man  (N.  Y.),  50  Alb.  L.  J.  11.  by  deed  or  will  of  which  he  is  the  donee. 

(y)  In  Aukeney  v.  Hannon,  147  U.  S.  Ex  parte  Gilchrist,  17  Q.  B.  D.  521  ;  In. 

118,  128,  Field,  J.,  said  :  "  The  separate  re  Roper,  89  Oh.  D.  482. 

estate  of  a  married  woman  is,  in  the  ab-  A  married  woman's  separate  eatate  is 

sence  of  legislation  on  the  subject,  created  equitable.     Barlow  v,  Devany,  86  Fed. 

by  conveyance,  devise,  or  contract    Ita  Rep.  677  ;  40  id.  97.     No  particular  form 

creation  gives  to  her  the  beneficial  use  of  of  words  is  necessary  in  order  to  vest 

the  property  which  otherwise  would  not  property  in  a  married  woman  for  her  sep- 

be  brought  under  her  control     As  to  such  arate  use.    Re  Peacock,  10  Ch.  D.  490  ; 

property  she  is  regarded  in  equity  as  a  Bland  v.  Dawes,  17  Ch.  D.  794.     But  if 

/jm«  sole,  and  it  was,  therefore,  formeriy  the  property  is  not  actually  settled  to  her 

held  that  her  general  engagements,  though  separate  use,  the  husband  cannot  make  his 

not  personally  binding  upon  her,  could  wife  deal  with  it  as  if  it  were  separate 

be  enforced  against  the  property.    This  property.    Cahill  r.  Cahill,  8  App.  Cas. 

doctrine,  however,  has  been  modified  in  420 ;  Butler  ».  Butler,  16  Q.  B.  D.  874, 

modem  times.    It  is  now  held  that  to  878. 

charge  her  separate  estate  with  her  en-  Signing  a  joint  note  with  her  husband 

gagement,  it  must  be  made  with  an  in  ten-  \&  prima  facie  evidence  of  the  wife's  inten- 
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The  power  of  appointment  is  incident  to  the  power  of  enjoyment 
of  her  separate  property.  It  is  suflScient  that  there  is  an  inten- 
tion to  charge  her  separate  estate,  and  the  contract  of  a  debt  by 
her  during  coverture  is  a  presumption  of  that  intention ;  and  the 
later  decisions  held  her  separate  estate  responsible,  without 
showing  any  promise.  Her  contract  amounts  to  an  appoint- 
ment {e)  Though  a  woman  may  be  proceeded  against  in  equity 
without  her  husband,  and  though  her  separate  estate  be  liable 
for  her  debts  dum  %ola^  yet  the  court  cannot  make  a  personal 
decree  against  her  for  the  payment  of  a  debt  All  it  can  do  is, . 
to  call  forth  her  separate  personal  -property  in  the  hands  of 
trustees,  and  to  direct  the  application  of  it  (d) '    When  the  wife 

(c)  2  Story  £q.  Jar.  628,  778  ;  Gardner  v.  Gardner,  22  Wend.  528;  MaUory  v.  Yan- 
derheyden,  by  Vice-chancellor  Parker,  of  the  8d  circuit,  N.  Y.  Legal  Observer,  [No. 
4,]  January  7,  1846.  The  ground  on  which  a  creditor  may  proceed  against  the 
separate  estate  of  a  married  woman,  for  a  debt  not  chai^ged  upon  her  estate,  pursuant 
to  a  deed  of  settlement,  must  be  by  showing  that  the  debt  was  contracted  for  the 
benefit  of  her  separate  estate,  or  for  her  own  benefit,  upon  the  credit  of  the  separate 
estate.    Curtis  v,  Engel,  2  Sandf.  Ch.  287,  288. 

{d)  Hulme  v.  Tenant,  1  Bro.  C.  C.  16 ;  Norton  o.  TurWU,  2  P.  Wms.  144  ;  LiUia 
V.  Airey,  1  Yes.  Jr.  277  ;  Lord  Loughborough,  2  Yes.  145 ;  Bowling  v.  Maguire,  1 
Lloyd  k  Goold,  t.  Plunkett,  19  ;  Montgomery  v.  Eveleigh,  1  M'Cord  Ch.  267  ;  Magwood 
o.  Johnson,  1  HiU  Ch.  228.  Vide  post,  165^  166  ;  Prater's  Law  of  Husband  and  Wife, 
109.  North  American  Coal  Company  o.  Dyett,  7  Paige,  1 ;  Gardner  v.  Gardner,  ib. 
112.    If  the  wife  has  separate  property,  and  Utob  apart  from  her  husband,  that  property 

*  See  note  1,  twpra. 


tion  to  ehaif;e  her  separate  estate.  Nelson 
V.  McDonald,  80  Wis.  605  ;  see  Schofield 
V.  Jones,  85  Ga.  816 ;  Atkinson  v.  Weid- 
ner,  88  Mich.  412.  A  promissory  note 
given  by  the  wife  to  her  husband's  copart- 
nership is  void  as  between  the  original 
parties,  and  equity  cannot  afford  relief. 
Clark  V.  Patterson,  158  Mass.  388 ;  Rah- 
way  Bank  v,  Brewster,  49  N.  J.  £q.  281. 
Where  the  wife  can  engage  in  business  as 
9k  feme  sole,  the  huflband  can  be  her  agent 
in  the  business,  and  she  can  make  him  her 
attorney  in  fact  Kirkley  v.  Lacy,  7 
Houst  (Del.)  213 ;  Richmond  v.  Yoorhees, 
(Wash.),  88  Pac  Rep.  1014.  A  bond 
executed  by  a  wife  'as  surety  for  her  hus- 
band's debt  binds  her  separate  estate. 
Williamson  v.  aine  (W.  Va.),  20  S.  E. 


Rep.  917.  After  marriage  a  wife  cannot 
ratify  her  invalid  contract  made  before 
marriage.  Saulsbury  v.  Corwin,  40  Mo. 
App.  878.  A  wife's  assent  to  the  transfer 
of  her  separate  estate  to  her  husband,  and 
its  investment  in  a  certain  way,  will  not 
be  avoided  for  ignorance  of  law  on  her 
part.  Osbum  v.  Throckmorton,  90  Ya. 
811. 

A  married  woman's  separate  estate  will 
not,  it  seems,  be  charged  on  the  mere 
ground  of  her  having  acquiesced  in  or  ap- 
proved of  a  breach  of  trust  Sawyer  «. 
Sawyer,  28  Ch.  D.  595,  605.  But  in  such 
a  case  the  husband  is  liable  if  she  has 
been  only  negligent  and  is  not  chargeable 
with  active  misconduct.  Bahin  v,  Hughes, 
81  Ch.  D.  890. 
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into  effect,  and  not  permit  the  intention  to  be  defeated.  These 
general  principles  pervade  the  numerous  and  complicated  cases 
on  the  subject ;  though  it  must  be  admitted  that  those  cases  are 
sometimes  discordant  in  the  application  of  their  doctrines,  and 
perplexingly  subtle  in  their  distinctions,  (b) 

{h)  A  gift  of  leasehold  property  was  made  to  a  dau^ter  for  her  separate  use,  free 
from  the  control  of  any  fdture  husband,  and  she  subsequently  married  without  a  set- 
tlement.   She  was  held  to  be  entitled,  on  a  separation,  to  the  leasehold  property,  for 
her  separate  use,  and  the  marital  right  was  excluded.     Anderson  v.  Anderson,  2  My. 
A  K.  427.    This  was  decided  by  Sir  John  Leach,  and  affirmed  by  Lord  Eldon.     But  a 
new  doctrine  on  this  subject  has  been  recently  started  in  England,  and  it  has  been  held 
that  gifts  to  A  feme  9oU,  or  to  trustees  in  trust  for  a  feme  boU,  to  her  separate  use,  free 
from  the  control  of  any  future  husband,  and  not  to  be  subject  to  his  debts  or  disposi- 
tion, are,  as  to  such  restraints,  illegal  and  void,  unless  they  be  settlements  made  in 
immediate  contemplation  of  marriage.    A  clause  against  anticipation  annexed  to  such 
a  gift  is  equally  inoperative.     Massey  v.  Parker,  2  My.  &  K.  174.     It  was  also  held  in 
Barton  v.  Biisooe,  Jacob,  608,  and  in  Benson  r.  Benson,  6  Sim.  126,  that,  on  a  settle- 
ment in  trust  for  the  separate  use  of  a  married  woman  for  life,  the  clause  against  antici- 
pation became  inoperative  on  the  death  of  the  husband,  and  no  longer  binding.    And 
in  Woodmeston  v.  Walker,  2  Russ.  4b  My.  197,  though  the  Master  of  the  Rolbi  held 
that  a  gift  of  an  annuity  to  a  single  woman,  for  her  separate  use,  independent  of  any 
future  husband,  and  with  a  restraint  on  the  disposition  of  the  same  by  anticipation, 
was  valid  and  binding,  in  respect  to  a  future  marriage ;  yet  Lord  Ch.  Brougham,  on 
appeal,  held  that  the  feme  aoU  was  entitled  to  the  abeolute  disposal  of  the  fund  at  once 
without  any  restraint.    The  object  of  these  checks  was  only  to  exclude  marital  claims. 
He  held  the  same  doctrine  in  Brown  v.  Pocock,  5  Sim.  668  ;  2  Russ.  ft  My.  210  ;  1 
Coop.  SeL  Ca.  [temp.  Brougham,]  70,  8.  o.  ;  and  so  did  Sir  John  Leach,  in  Acton  v. 
White,  1  Sim.  4b  Stu.  429.     The  principle  declared  by  these  cases  in  equity  was,  that 
unless  the  female  to  whom  the  gift  be  made  be  married  at  the  time  the  interest  vests, 
and  the  coverture  be  continuing  down  to  the  moment  when  the  aUenation  is  attempted, 
a  female  of  full  age  stands  predsely  on  the  same  footing  with  a  male,  and  equally  with 
him  may  exercise  all  the  rights  of  ownership,  notwithstanding  a  clause  against  antici- 
pation and  against  marital  interference.    The  trust  fund  is  at  her  free  disposal  while 
she  is  suiyttriff,  and  a  court  of  equity  only  gives  effect  to  the  restriction  upon  her 
marriage,  and  while  remaining  married,  against  marital  claims.     In  any  other  view 
the  right  of  disposition  is  incident  to  property.    Smith  v.  Starr,  8  Whart  62 ;  Hamers- 
ley  V.  Smith,  4  Whart.  126,  B.  P.      The  trust  estate  created  by  will  for  the  separate 
use  of  a  married  woman,  not  only  ceases  when  she  becomes  a  widow,  but  does  not  revive 
on  her  subsequent  marriage.      lb.  ;  Knight  v.  Knight,  6  Sim.  121.     But  see  eowtra, 
post,  170,  note.     In  Newton  v.  Reid,  4  Sim.  141,  the  yice-Chancellor,  Sir  L.  Shadwell, 
went  further,  and  held  that  though  the  annuity  be  given  by  will,  in  trust  for  a  daugh- 
ter for  life,  not  subject  to  the  debts  or  control  of  any  future  husband,  nor  alienable  by 
her,  and  intended  for  her  support,  and  she  marries,  the  restrictions  were  still  void,  and 
she  and  her  husband  might  sell  the  annuity,  and  apply  the  proceeds  to  pay  his  debts, 
and  for  his  use.    This  was  carrying  the  new  doctrine  to  an  unreasonable  extent,  and 
it  is  not  the  law  in  this  country.    The  lord  chancellor,  in  Nedby  i».  Nedby  (1889),  [4 
Myl.  4b  Cr.  875,]  disclaimed  being  bound  by  the  decision  in  Massey  v,  Parker,  and  he 
said  he  had  difficulties  in  supporting  it.      He  said  further  that  Kewton  v,  Reid  went 
beyond  what  anybody  had  ever  contended  for.    He  was  for  preserving  tmsts  created  for 
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exerted  unduly,  and  jet  in  a  manner  to  baffle  all  inquiry  and 
detection,  (a) 

A  wife  may  also  contract  with  her  husband,  even  by  parol, 
after  marriage,  for  a  transfer  of  property  from  him  to  her,  or  to 
trustees  for  her,  provided  it  be  for  a  bona  fide  and  valuable  con- 
sideration ;  and  she  may  have  that  property  limited  to  her  sepa- 
rate use.  (i)  This  was  so  held  in  the  case  of  Livingston  v. 
LivingsUmy  (e)  and  as  the  wife  died,  in  that  case,  after  the  con- 
tract had  been  executed  on  the  part  of  the  husband,  and  before 
it  had  been  executed  on  the  part  of  the  wife,  the  infant  children 
of  the  wife  were  directed  to  convey,  as  infant  trustees,  by  their 
guardian,  the  lands  which  their  mother,  by  agreement  with  her 
husband,  had  contracted  to  sell. 

A  wife  may,  also,  sell  or  mortgage  her  separate  property 
*  for  her  husband's  debts,  and  she  may  create  a  valid  power  *  167 
in  the  mortgage  to  sell  in  default  of  payment  (a)     She 

(a)  In  Morg&n  v.  EUm,  4  Yerg.  (Tenu.)  875,  the  points  discasaed  in  Jaqnes  «.  The 
Methodiflt  Episcopal  Church  were  examined  by  counsel  and  by  the  court  with  great 
research  and  ability,  and  the  decision  was  favorable  to-  the  doctrine  as  declared  in  the 
Coort  of  Chanceiy  in  Kew  York,  in  the  above  case.  It  was  held  that  the  power  of 
a  married  woman  over  her  separate  estate  did  not  extend  beyond  the  plain  meaning 
of  the  deed  creating  the  estate,  and  that  she  was  to  be  considered  A/erne  »ole  in  rela- 
tion to  the  estate,  only  wo  far  as  the  deed  had  expressly  conferred  on  her  the  power  of 
acting  as  Kfemt  oole  ;  and  that  when  a  particular  mode  was  pointed  out  for  the  dis- 
position of  the  separate  estate  of  a  married  woman,  she  could  not  dispose  of  it  in  any 
other  way.  The  same  principle  is  recognized  and  established  in  Ewing  v.  Smith,  3 
Desaus.  (S.  C.)  417,  in  Lancaster  v.  Dolan,  1  Bawle,  281,  and  in  Thomas  v.  Folwell, 
2  Whart  11.  In  Whitaker  v.  Blair,  in  the  court  of  appeals  in  Kentucky,  8  J.  J.  Mar. 
286,  the  decision  in  the  case  of  Jaques  in  Chancery,  was  considered  as  carrying  the 
greater  force  of  reason  and  principle  with  it ;  but  the  court  held,  in  Johnson  v.  Yates, 
9  Dana,  500,  and  in  Shipp  v,  Bowmar,  5  B.  Mon.  168,  that  a  feme  covert,  to  whose 
separate  use  lands  have  been  conveyed  to  trustees,  might,  with  her  husband,  and 
on  her  private  examination,  and  by  deed  duly  recorded,  convey  all  her  interest 
therein,  without  any  power  for  that  purpose,  tbough  I  apprehend  not  against  re- 
strictive words.  We  may  perhaps  venture  to  consider  the  doctrine  in  Jaques  «• 
The  Methodist  Episcopal  Church,  declared  in  the  Court  of  Chancery  of  Kew  York, 
as  the  better  doctrine. 

(6)  Iiuiy  ArundeUv.  Phipps,  10  Yes.  189, 145  ;  BullaM  v.  Briggs,  7  Pick.  588  ;  Gar- 
lick  V.  Strong,  8  Paige,  440.  But  as  against  creditors  existing  at  the  time,  postnuptial 
agreements  will  not  be  permitted  to  stand  beyond  the  value  of  the  consideration.    lb. 

(e)  2  Johns.  Ch.  587. 

(a)  The  general  rule  is,  that  if  the  wife  joins  her  husband  in  a  mortgage  of  her 
estate  for  his  benefit,  Uie  mortgage,  as  between  the  husband  and  wife,  will  be  consid- 
ered the  debt  of  the  husband,  and  after  his  death  the  wife,  or  her  representatives, 
will  be  entitled  to  stand  in  the  place  of  the  mortgagee,  and  have  the  mortgage  satisfied 
out  of  the  husband's  assets.    Lord  Thurlow,  in  Clinton  v.  Hooper,  1  Yes.  Jr.  186. 
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can  conyey  upon  condition,  and  she  may  prescribe  the  terms,  (i) 
It  was  long  since  held,  even  at  law,  in  the  case  of  Wotton  t, 
SeUj  {e)  that  the  husband  and  wife  might  grant  bind  belonging 
to  the  wife,  by  fine,  with  covenant  of  warranty,  and  that  if  the 
grantee  should  be  evicted  by  a  paramount  title,  covenant  would 
lie  after  the  husband's  death,  against  the  wife  upon  the  warranty. 
This  is  a  very  strong  case  to  show  that  the  wife  may  deal  with 
her  land  by  fine  as  if  she  were  2k  feme  9ole  ;  and  that  she  can  do 
by  fine  in  England,  she  may  do  here  by  any  legal  form  of  con- 
veyance, provided  she  execute  under  a  due  examination.  The 
case  states  that  the  court  of  E.  B.  did  not  make  any  scruple  in 
maintaining  that  the  action  of  covenant  was  good  against  the 
wife  on  her  warranty  contained  in  her  executed  fine,  though  she 
was  2k  feme  covert  when  she  entered  into  the  warranty.  It  is  also 
declared  in  the  old  books,  {d)  that  if  the  husband  and  wife  make 
a  lease  for  yeard  of  the  wife's  land,  and  she  accepts  rent  after  his 
death,  she  is  liable  on  the  covenants  in  the  lease ;  for,  by  the  accept* 
ance  of  the  rent,  she  afiirms  the  lease,  though  she  was  at  liberty, 
after  her  husband's  death,  if  she  had  so  chosen,  to  disafiirm  it  (e) 
(8.)  Protection  against  her  Covenants, — This  doctrine,  that  the 
wife  can  be  held  bound  to  answer  in  damages  after  her 
*  168  husband's  death,  on  her  covenant  of  *  warranty,  entered 
into  during  coverture,  is  not  considered  by  the  courts  in 
this  country  to  be  law ;  and  it  is  certainly  contrary  to  the  settled 
principle  of  the  common  law,  that  the  wife  was  incapable  of 
binding  herself  by  contract  In  the  Supreme  Court  of  Massa- 
chusetts, (a)  it  has  been  repeatedly  held  that  a  wife  was  not 
liable  on  the  covenants  in  her  deed,  further  than  they  might 
operate  by  way  of  estoppel;  and  though  the  question  in  these 
cases  arose  while  the  wife  was  still  married,  yet  the  objection 
went  to  destroy  altogether  the  effect  of  the  covenant.  So,  also, 
in  Jackson  v.    Vanderheydenj{b)  it  was  declared  that  the  wife 

(ft)  Demarest  v.  Wynkoop,  8  Johns.  Ch.  129 ;  Pybos  »,  Smith,  1  Ve«.  Jr.  189 ; 
Essex  V.  Atkins,  14  id.  542. 

(c)  2  Ssund.  177  ;  1  Mod.  290,  s.  c. 

(rf)  Greenwood  r.  Tyber,  Cro.  Jac.  663,  564  ;  1  Mod.  291. 

{e)  2Saund.  180,  n.  9;  Worthington  v.  Young,  6  Ohio,  818. 

(rt)  Fowler  r.  Shearer,  7  Mass.  21 ;  Colcord  v.  Swan,  ib.  291. 

(b)  17  Johns.  167  ;  Martin  v.  Dwelly,  6  Wend.  1,  8.  P.  This  last  point,  as  to  estop- 
pel, is  contrary  to  the  cases  of  Hill  v.  West,  8  Ohio,  225  ;  Colcord  r.  Swan,  7  Man. 
291;  ib.  21;  4  Bibb  (Ky.),  486. 
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could  not  bind  herself  personally  by  a  covenant,  and  that  a 
covenant  of  warranty,  inserted  in  her  deed,  would  not  evenr  estop 
her  from  asserting  a  subsequently  acquired  interest  in  the  same 
lands. 

Though  a  wife  may  convey  her  estate  by  deed,  she  will  not  be 
bound  by  a  covenant  or  agreement  to  levy  a  fine  or  convey  her 
estate.  The  agreement  by  ^feme  covert^  with  the  assent  of  her 
husband,  for  a  sale  of  her  real  estate,  is  absolutely  void  at  law, 
and  the  courjbs  of  equity  never  enforce  such  a  contract  against 
her.  {c)  In  the  execution  of  a  fine  or  other  conveyance,  the  wife 
is  privately  examined,  whether  she  acts  freely ;  and  without  such 
examination  the  act  is  invalid.  But  a  covenant  to  convey  is 
made  without  any  examination ;  and  to  hold  the  wife  bound  by 
it  would  be  contrary  to  first  principles  on  this  subject,  for  the 
wife  is  deemed  incompetent  to  make  a  contract,  unless  it  be  in 
her  character  of  trustee,  and  when  she  does  not  possess  any 
beneficial  interest  in  her  own  right  ^(2-)     The  chancery  jurisdic- 

m 

(c)  Batler  v.  Backingham,  5  Day,  492.  See  also  Watrons  v.  Chalker,  7  Conn. 
224,  8.  p.  In  Baker  v.  Child,  2  Vera.  61,  it  was  stated,  ae  by  the  conrti  that  where  a 
feuM  covert  agreed  with  her  husband  to  leyy  a  fine,  and  he  died  before  it  was  done, 
the  oonrt  would  compel  the  wife  to  perfonn  the  agreement.  But  this  case  was  said, 
in  Thayer  v.  Gould,  1  Atk.  617,  to  have  been  falsely  reported,  and  that  there  was  no 
such  decree  ;  and  the  Master  of  the  Rolls  in  Ambler,  498,  spoke  of  it  as  a  loose  note. 
It  is  not  law.  Sedqu,  In  the  case  of  Stead  v.  Kelson,  2  Beavan,  245,  a  wife  having 
an  estate  for  life,  for  her  separate  use,  in  lands,  with  an  absolute  power  over  the  rever- 
sion, joined  her  husband  in  an  agreement  to  execute  a  mortgage,  —  held,  that  such 
agreement  was  binding;  on  the  wife's  surviving. 


1  In  England,  9k  feme  covert  cannot  by 
contract  bind  herself  to  convey  an  estate 
devised  to  her  in  trust  for  sale.  Avery  v. 
Griffin,  L.  R.  6  Eq.  606.  The  subject  of 
estoppel  will  be  considered  hereafter,  241, 
n.  1,  so  far  as  it  arises  out  of  the  wife's 
fraud.  That  she  is  not  estopped  by  her 
covenants  is  laid  down  in  Domiuick  v. 
Michael,  4  Sandf.  874 ;  Lowell  v,  Daniels, 

(a;)  A  roamed  woman  may  be  estopped 
by  acts  in  pais  in  cases  involving  her 
equitable  title  to  real  estate.  Le  Coll  v. 
Armstrong  L.  H.  Co.  (Ind.),  89  N.  E. 
Rep.  922 ;  Hamlen  v.  Bennett,  62  N.  J. 
Ch.  70 ;  Branch  «.  Ward,  114  N.  C.  148  ; 
Snow  V.  Hntchins,  160  Mass.  111.    This 


2  Gray,  161.  See  Bemis  v.  Call,  10  Allen, 
612 ;  McGregor  v.  Wait,  10  Gray,  72. 
[A  married  woman  is  bound  by  the  law 
of  estoppel  only  so  far  as  she  is  mi  juris. 
Knight  V.  Thayer,  126  Mass.  26  ;  King  v. 
Rea,  66  Ind.  1  ;  Bank  of  America  v. 
Banks,  101  U.  S.  240,  247.  See  Klein  v. 
CaldweU,  91  Penn.  St.  149.  In  the  two 
cases  first  cited,  a  subsequently  acquired 

is  limited,  however,  to  fraudulent  conduct. 
Weatherbee  v.  Farrar,  97  N.  C.  106; 
Rush  V.  Dilks,  48  Hun,  282 ;  Chaffe  v. 
Watts,  87  La.  Ann.  824  ;  Gray  v.  Crockett, 
86  Kansas,  66 ;  Ingalls  v.  Fei^gnson,  69 
Mo.  App.  299. 
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tioo  is  applied  to  the  cases  €€  piopeitj  settled  to  die  sepante 
-use  of  the  wife  hy  deed  or  will,  with  a  power  of  appoint- 
*  169  ment,  and  rendeted  *  sobject  to  her  diqiositioii.  On  the 
other  band,  the  husband  has  freqnentlj  been  compelled,  bj 
decree,  to  fulfil  his  eorenant,  that  his  wife  should  lerj  a  fine  of 
her  real  estate,  or  else  to  soffer  bjr  imprisonmfmt  die  penalty  of 
his  default  (a) 

Bot  Lord  Cowper  oaee  refused  to  compel  die  husband  to  pro- 
cure bis  wife  to  lerj  a  fine,  as  being  unreasonable  eoercion,  since 
U  was  noi  in  the  power  of  the  husband  duly  to  compel  his  wife 
to  alien  her  estate,  (b)  In  other  and  later  cases,  the  courts  hsTc 
declined  to  act  upon  such  a  doctrine ;  (e)  and  Lord  Ch.  R  Gilbert 
questioned  its  soundness,  (d)  In  Emerg  t.  IFiue,  {e)  Lwd  Eldon 
obsenred,  that  if  the  questi<m  was  perfectly  re»  imUgra^  he  should 
hesitate  long  before  he  undertod^  to  compel  the  husband,  by 
decree,  to  procure  his  wife's  ctmreyance;  for  the  policy  of  the 
law  was,  that  the  wife  was  not  to  part  with  her  property,  unless 
by  her  own  spontaneous  wilL  Lastly,  in  Martin  v.  MitcheUj{/) 
where  the  husband  and  wife  had  entered  into  an  agreement  to 
sell  her  estate,  the  Master  of  the  Bolk  held  that  the  agreement 
was  Toid  as  to  the  wife,  for  a  married  woman  had  no  disposing 
power,  and  a  court  of  equity  could  not  give  any  relief  against 
her  on  such  a  contract  She  could  not  bind  herself  by  contract, 
except  in  the  execution  of  a  power,  and  in  the  mode  prescribed ; 
nor  would  the  court  compel  the  husband  to  procure  his  wife  to 
join  in  the  conveyance*     Such,  said  the  Master  of  the  Bolls,  is 

not  now  the  law. 
*170     *The  English  courts  of  equity  have,   until  recently, 

(a)  Oriffln  V.  Tsjrlor,  Tothill,  106 ;  Barrisgton  v.  Horn,  S  Eq.  Gas.  Abr.  17,  pL  7  ; 
Sir  Jowph  Jekyll*  in  Hall  v.  Hardj,  8  P.  WnuL  187  ;  Withers  v.  Pinehanl,  dted  itt 
7  Ym.  475;  Horm  v.  Stepbenmm,  7  Yea.  474. 

(b)  Ortraad  v.  Boand,  4  Yiner's  Alv.  208,  pL  4. 

(e)  Free,  in  Ch.  76  ;  Amb.  496.  (d)  Gilbert's  Lex  Pnetorim  S45. 

(«)  8  Vm.  605,  614« 

(/)  2  Jia.  k  Walk.  418  ;  Sir  James  Mansfield,  in  Davis  v.  Jones,  4  Boa.  a  P.  260 ; 
Bricic  V.  Wbelley,  cited  in  Howel  r.  Geoi^,  1  Mad.  7,  note,  8.F. 

title  was  held  to  paas  by  way  of  estoppel  which  the  party  making  it  is  not  per> 
to  a  grantee  by  warranty  deed  of  a  married  mitted  to  deny  ;  but  perhaps  such  a  rep- 
woman.     Bstoppel  does  not  rest  npon  a  lesentation  is  properly  implied  from  the 
contraHual  obligation,  bnt  npon  a  repre-  act  of  covenanting. — B.] 
aentation    of   fact,    express    or   impliedj 
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thrown  a  further  and  very  important  protection  over  the  prop- 
erty settled  on  the  wife  on  her  marriage,  for  her  separate  use, 
with  a  clause  against  a  power  to  sell  or  assign  by  anticipa- 
tion. It  was  declared  in  Ritchie  y.  Broadbent^  (a)  that  a  bill 
would  not  be  sustained,  to  transfer  to  the  husband  property  so 
settled  in  trust,  even  though  the  wife  was  a  party  to  the  bill, 
and  ready  to  consent  on  examination,  to  part  with  the  funds. 
The  opinion  of  the  Lord  Ch.  Baron  was  grounded  on  the  effect 
to  be  given  to  the  clause  against  anticipation,  and  does  not  apply 
to  ordinary  cases,  or  affect  the  general  power  of  the  wife,  where 
no  such  check  is  inserted  in  the  settlement.  A  clause  in  a  gift 
or  deed  of  settlement  upon  the  wife,  against  anticipation,  is  held 
to  be  an  obligatory  and  valid  mode  of  preventing  her  from 
depriving  herself,  through  marital  or  other  influence,  of  the 
benefit  of  her  property.  But  that  restraint  on  anticipation  ceases 
on  the  death  of  the  husband,  for  the  reason  and  expediency  of 
the  restraint  have  then  also  ceased.  {by{z) 

(a)  2  Jac.  9b  Walk.  466. 

{h)  Barton  v.  Briacoe,  1  Jac.  60S.  The  history  of  the  flactuatioos  of  the  English 
chancery  decisions  on  this  subject  is  curious.  Thus,  the  English  rule  formerly  was, 
that  in  cases  of  property  in  trust  for  a  married  woman,  to  be  paid  into  her  own  hands, 
npon  her  own  receipts,  the  wife  might  still  dispose  of  that  interest,  and  her  assignee 
would  take  it.  Hulme  v.  Tenant,  1  Bro.  C.  C.  16 ;  Pybus  v.  Smith,  8  id.  840  ;  1  Yes. 
Jr.  189,  8.  a     But  in  Miss  Watson's  case.  Lord  Thurlow  altered  his  opinion,  and  held 


1  The  principle  of  TuUett  v.  Armstrong, 
&c,  stated  in  note  (6),  by  which  a  re- 
straint on  alienation  of  real  or  personal 
property  settled  to  the  separate  use  of  a 
woman,  either  for  life  or  in  fee,  may  come 
into  operation  upon  her  subsequent  mar- 
riage, although  inoperative  while  she  is 
discovert,  is  now  entirely  established  as 
Uw  ii"  England,    s.  c.  4  My.  &  Cr.  877  ; 

(x)  A  gift  to  a  married  woman's  sepa- 
rate use  is  not  to  be  implied  merely  from 
the  existence  of  a  restraint  on  anticipation. 
Baggett  V.  Meux,  1  Coll.  138 ;  1  Phil.  627  ; 
Stogden  v.  Lee,  [1^91]  1  Q.  B.  661  ;  64 
L.  T.  494.  A  restraint  on  anticipation  is 
equivalent  to  a  restraint  on  alienation.  Ri 
Currey,  Gibson  p.  Way,  82  Ch.  D.  861 ; 
Be  Andrews,  Edwards  v.  Dewar,  80  Ch.  D. 
159;  Re  Spencer,  Thomas  «.  Spencer,  id. 


Baggett  V.  Meux,  1  Ph.  627  ;  Wright  v. 
Wright,  2  J.  ft  H.  647  ;  Taylor  o.  Meads, 
18  W.  R.  894.  [The  same  rule  holds 
generally  in  this  coAntry.  Gray,  Re- 
straints on  Alienation,  §  275  ;  Raymond 
V.  Jones,  88  Gratt  817.  C<mtra,  in  Penn- 
sylvania. Snyder*s  App.,  92  Penn.  St 
504 ;  Gray,  Restraints,  &c.,  |  276.]  As 
to  Brandon  v.  Robinson,  see  iv.  181^  n.  1. 

188.  A  clause  restraining  anticipation 
may  apply  to  gifts  of  .capital  or  income.* 
Ibid.  ;  Be  Grey,  84  Ch.  D.  712.  In  Be 
Vamon's  Trusts,  81  Ch.  D.  275,  where  a 
fund  for  an  infant  wife's  separate  use  for 
life,  with  restraint  on  anticipation,  was 
settled  by  a  marriage  settlement,  which 
contained  a  covenant  by  her  to  settle  fut- 
ure property,  the  wife  was  not  required  to 
elect  between  after-acquired  property  and 
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^4. )  P^iK^r  U  «rfiMHir  f jr   WtZL  —  A  wife  cannot  devise  her 
UmU  by  wilU  fw  $^  i«  exo^pted  ost  of  the  statute  of  wills;  nor 

IHM  a  (Mwvtm^  liVk  «  »HU*iw*<  tlua  xW  wifc  Jiwlil  b«I  dupose  of  her  interest  by  any 
M^mU  \'i  MkXwiy^X^'^  «v«V4  iwMTuai  Iwr ;  a»d  Lerd  Alruleyt  in  Sockett  v,  Wray,  4 
U^v  t^  l\  4^  Ih44  \i1  tv^  W  a  x^ab4  ri«B» :  «id  m  it  Imh  been  anoe  considered.  Lord 
KUUmu  t«  lU^Mft^^  «^  )iol<««»Mk  1$  T«».  4U.  «iid  a  Jadan  v.  Hobhoaae,  2  Meriv. 
4^7.  YU>«»  0K>  :^H*4«^1  mmI  t^MiiV  "v^n  W  «m  a  ike  kdKt  of  drawing  oonyeyances, 
S^\f^  \^\\\m\  iIniI  >^  ()i9«>itNl  ^pu»94  llie  fMMT of  aatidpotiM  «as»  that  the  receipto  of 
\  U»  U»l>-  ^H^W  W  ^wm  WmL  ll^  W  i^ivf*  thai  tOK  «>  tiae  Cor  Mcniing  rents  or  divi- 
«UMiik«K^M  K  »%*»*  Am  nf  Mfc#r  > WW  ^  «fc<mM  K  9aM  cimt  dwchaigee  to  the  troatee, 
lU>mM  ♦x  n*^wKH<  U  ^m.  XC.  l\w  o»f  ^WM  muiMii  os  «|ipeal,  hy  Lord  Lynd- 
l^u)^^  «HM  1h^  ^n«m4  thai  a  ipNMtiu  )iwitatMi«i  iifcaHof  aypopifeat  did  not  enable 
\\%t  ^m  \y^  t^wUA\^tK  M^  it  ^)^i  «M4  ^<y<id  <«  ike  fann  of  the  reee^  danae.  Now» 
<^m,  »M«^  a  «^Uw»^  i^m4  a»i>.><|«SM«a.  isMnsd  a  a  viU  in  &vor  of  an  onmarried 
^H\«K  AM«^  mnKv^l  a«vv  <v^(i«i^>t>Na  vitli  <wttUBi^  ii  Iwld  to  be  not  Talid.  See 
\V«HH\m«^l>vH  II.  W  a)Km.  t  l^w^  H  K'l  lie  ;  J«Ma  ».  delta;  ib.  MS  ;  Brown  e.  Po- 
f)»«..)i«  0\  ift\0,  Nr^K^«v  l^o^iv  4^m  l4l;  «id«ieai9ir«»lSS»Mto«.  TheSapreme 
t Wti  %4  N*Mih  iV\>4««M^  ^<un^  >^  <sQmtT«  btt  MViwcd  ike  ifuit  of  theoe  latter  deci- 
M*>H^  aM4  ^^  f  Kal  «>»^^^:^  vir^^  av»4  ywrnwial  |««^i{«Mt5  ^  oonvtred  in  trast  to  apply 
\\s^  )%i\s^<^U  1^^  A  I^M  ^K  ^^1^  «  okwi^  ^iiwinit  a  «ile  or  atiriyatiea,  bat  witlioat  any 
ilu^vu^Mun^  *^M*i  *i^  IK*  %VMif  v^  i^oli  ?*W  y»  Mit»oi{«u«^  yrt  if  ike  oatet  fue  fna<  be  a 
mi^i*  «^  i4)t|^)^  \>\^  ^x^himml  v^M  H«ii  a^v«4MiU<«  y*-  aw^pament  was  inopentive  and  Toid. 


b«r  Uti<>t\^i  \}^  \)\t  mA\\^>X  f>)w4»  V«)t  wm  i^Nrrirvwtd  <«i4t  with  cantMi.    M§  Little^ 

\kM  ii\\U\M  i«s  KvtK      \«  hN  ^(M'nk)int  v«9i  H»rnM«  il  Hamaob,  40  Ck.  D.  41S.     It 

auU»  i)ii^1i«uv,  w^  «>*s  ;^h  x'vvrva  ^   TVxv^  bas  baa  be)d  that  a  daSK  in  restndnt 

lUiiiA,  pMi.S)  «  Ob    9l^N  XV  Mt^n^i'*  ^alM«iat)4a  if;  inefctnal  alter  a  gift  of 

S(viOoi)iin)i^  \\s^\]  %  \\    ^4T  i  )Unu^/4i  a»4«K5  wb)db  is  aot  pradnci^g  income, 

a.  Hjiiku)i.vn,  {tXiiiQ  )  i^  ^t^  ^  Un^wi  «k  a«4  wbK-h  xkav  is  no  diiwolMn  to  inveaL 

HniiAK  nsi»4l  t  ^  H  ^'U .  ».  >^%:«M^  N  «v  i>M^!btrai's  Tmrts,  8  Ch.  D.  460. 

HT  U  T.  Mv^  ,  H)>aun»h4)\  tv  l4>m«v  M  K  Thl^'^K  if  «Mind  (w^Gny,  Eestnintaon 

T.  dn^;  M  i4  44^,  )\!km^  IV  >Ur>i?*,^9w  A^oY^UAiufl^lUntwd be atiietly limited 

[ista]  d  ^   H.   4!S^^  fO^  K  T  V.4  ;  JQv  V  tb<>  <wv  «4ai»l     7«  Tt  Ellis*a  Trasta, 

U.via,  M  U  T   \^:  ,  OvKmn)  <i  K4^>,i  Ci  ir  I.  K   K<^.  4i«  ;  In  rr  Benton,  19  Gh. 

V,  n.  IV  >4>  ,  VvMt^tt  fv  IVvtwv^.  R,v  U  1>  err  i  .S  -r  CWfcrV  Tmata*  21  Ch.  D. 

T.    JlSSl,  IlK'hcai  ».    M).>>»:\,    l\<i}nl  r  r*^     hwa$ii>nii>ai«din/«rvBidley,  U 

20h  .  *4  U  T  <«(C  ;  P»  HnK  hu^^  K<i  U  \^  n  *{4K  K  .IftswO.  M,  R^  that  the  nilo 

T.  «  /^  ^miiK,  M  U  T,  ^^l  ;  Xy  t^v)-  i^^vk4  i^^nitMS  ah<Hild  be  bdd  not  to 

tiry,  ia  W,  K.  jf44 ;  M  U  T.  Ob   S^4  ;  npn^  v>  woniDt*  on  ihaatiBn  bgrmaiw 

Jtr  v)u««dN  hi  i\  r^ ;  ^  Wan^i),  ,S2  rN«4  ^wmMk  T)>^«iu!b  ike  dfiaaon  aas  tka 

id.  m  ;  J^miih  i».  ^pfvn.^  tT  04*  lA  W*  ;  Aiher  war  <«  ai:tbflritT,    See 

iYHia)nma  a.  Kin^j,  id,  411  ;  f^  T)»oimTw  f^  l«anv^>«.   IT  C^  IV  )SS; 

am,  W  N.  (1S54\  2S  ;  ^  Wn^rV^l.  U  U  WrVt»»T,  15  Oh,  IV  «10 :  7»  f» 

K.  It,  31M  ;  M>W  r.  Bim^n,  14  la.  iWi.  Tmf«*.  «  U.  J,  CV  SSI,    By 

TV  pomw  pvrn  Ui  \hr  iV«ii  )n  \ht  Ki^4^  T^land  the  oenrt  baa 

lish   Coiivfyannni;  an«1    l^N%)»rn^   Aot  rtf  where  acjatos^  srorb  chn 

ISSl,  I  Rft,  to  disprnjir  %\xh  a  nwiraiut  on  «.  Hodj^es^  30  Ck  H,  74t. 
aBtiripatu\B^  i$.  a  di^.nrt)^«An*  iv^ik'^t,  and 
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can  she  make  a  testament  of  chattels,  except  it  be  of  those  which 
she  holds  en  autre  dra&yOr  which  are  settled  on  her  as  her  sepa- 
rate property,  without  the  license  of  her  husband.  He  may 
covenant  to  that  effect,  before  or  after  marriage,  and  the  Court 
of  Chancery  will  enforce  the  performance  of  that  covenant.  It 
is  not  strictly  a  will,  but  in  the  nature  of  an  appointment,  which 
the  husband  is  bound  by  his  covenant  to  allow,  (c)  The  wife 
may  dispose  by  will,  or  by  act  in  her  lifetime,  of  her  separate 
personal  estate,  settled  upon  her,  or  held  in  trust  for  her,  or 
the  savings  of  her  real  estate  given  to  her  separate  use ;  and  this 
she  may  do  without  the  intervention  of  trustees,  for  the 
*  power  is  incident  to  such  an  ownership.  {a)\  It  has  been  *  171 
held,  even  at  law,  in  this  country,  (b)  that  the  wife  may,  by 

Dick  p.  Pitchfoidy  1  Dev.  &  Bat  £q.  480.  The  dispoBiHon  over  would  Beeni  to  be  ma- 
terul  in  the  oonstniction  of  the  iiutrumeiit.  Lord  Eldon,  in  Brandon  r.  Robinson,  18 
Yea.  429,  observed  that  property  might  be  limited  to  a  man  nntil  he  became  a  bank* 
ropt^  and  then  over.  But  that  if  property  be  given  to  a  man  for  life,  the  donor  can- 
not take  away  the  incidents  to  a  life  estate,  or  add  a  valid  clause  that  he  should  not 
alien  it.  It  cannot  be  preserved  from  creditors,  unless  given  to  some  one  else  in  trust. 
But  we  have  again,  in  the  English  courts  of  equity,  a  recurrence  to  the  old  and  juster 
doctrine  ;  for  it  was  held  in  Tullett  p.  Armstrong,  1  Beavan,  1,  21,  that  a  devise  and 
bequest  in  trust  for  an  unmarried  woman,  to  her  separate  use,  and  with  an  inability  to 
alien,  was  effectual  on  any  subeequent  marriage,  both  as  to  the  separate  use  and  the 
restraint  upon  anticipation,  though,  if  unaccompanied  by  any  restraint,  it  was  subject  to 
her  power  of  alienation.  And  afterwards,  in  Dixon  v.  Dixon,  1  Beavan,  40,  it  was  held 
that  a  settlement  on  the  first  marriage  of  a  woman,  in  trust  for  her  separate  uae,  exclu* 
sive  of  any  husband,  the  trust  to  her  separate  use  attached  upon  a  remarriage. 

The  New  York  Revised  Statutes,  L  728,  sec.  65  (as  amended  in  1830),  and  780, 
sec  63  and  66,  have  thrown  an  effectual  protection  over  the  interests  of  persons  not  well 
able  to  protect  themselves,  by  declaring,  (1)  that  an  express  trust  may  be  created  to 
receive  tiie  rents  and  profits  of  land,  and  apply  them  to  the  use  of  any  person,  during 
the  life  of  such  person,  or  for  any  shorter  term  ;  (2)  by  declaring  that  no  person  bene- 
fidaUy  interested  in  a  trust  for  the  receipt  and  profits  of  lands  can  assign,  or  in  any 
manner  dispose  of,  such  interest ;  and,  (8)  that  where  the  trust  shall  be  expressed  in 
the  instrument  creating  the  estate,  every  sale,  conveyance,  or  other  act  of  the  trustees, 
in  contravention  of  the  trust,  shall  be  absolutely  void.  Under  these  provisions, 
a  &ther  may  create  a  trust  in  favor  of  a  daughter,  and  the  interest  would  be  unalien- 
able even  with  the  consent  of  the  husband.  Nothing  can  impair  such  a  trust  during 
the  life  of  the  cestui  que  trust ;  and  the  recent  English  decisions  on  this  subject  are 
wholly  inapplicable,  and  not  law  in  New  York. 

{e)  Pridgeon  v.  Pridgeon,  1  Ch.  Gas.  117 ;  Rex  v,  Bettesworth,  Str.  891 ;  Newlin 
9.  Freeman,  1  Ired.  (N.  C.)  614. 

(a)  Peacock  v.  Monk,  2  Yes.  190 ;  Rich  v.  Cockell,  6  Yes.  869  ;  West  v.  West,  8 
Rand.  878  ;  Holman  v.  Perry,  4  Met.  492. 

(&)  Emery  V.  Neighbour,  2  Halst.  [N.  J.]  142. 

»  See  164,  n.  1,  (c).  \ 
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tbe  fermimum  ci  her  Inuband,  make  a  dispoaitioii  in  the 
of  a  willy  of  pertonal  property,  placed  in  the  hands  of 
for  her  separate  use,  hj  her  husband,  or  bj  a  stranger,  and  eitker 
b^ore  or  after  marriage.  If  a  feme  $de  makes  a  will,  and  after- 
wards  marries,  the  subsequent  marriage  is  a  rerocatioo  in  law 
of  the  wtlL  The  reason  giren  is,  that  it  is  not  in  the  nature  of 
a  Will  to  be  absolute,  and  the  marriage  is  deemed  eqniTale&t  to 
a  eotintermand  of  the  will,  and  especially  as  it  is  not  in  tiie 
power  of  the  wife,  after  marriage,  either  to  revoke  or  eontinne 
the  will,  inasmuch  as  she  is  presumed  to  be  under  the  restnint 
of  her  husband  (e)  But  it  is  equally  clear,  that  where  an  estate 
Is  limited  to  uses,  and  a  power  is  giren  to  a/rme  sole,  before 
marrisge,  to  declare  those  uses,  such  limitation  of  uses  may  take 
effect;  and  though  a  married  woman  cannot  be  said  strictly 
to  make  a  will,  yet  she  may  devise,  by  way  of  execution  of  a 
power,  which  is  rather  an  appointment  than  a  will ;  and  whoever 
takes  under  the  will,  takes  by  virtue  of  the  execution  of  the 

[>ower*  (d)  Thus,  in  the  case  of  Bradi$h  v.  (7t%6«,  {e)  it 
*  172  WAS  *  held  that  a  feme  eovert  might  execute  by  will,  in 

favor  of  her  husband,  a  power,  given  or  reserved  to  her 
while  sole,  over  her  real  estate.  In  that  case,  the  wife  before 
marriage  entered  into  an  agreement  with  her  intended  husband, 
that  she  should  have  power,  during  the  coverture,  to  dispose  of 
her  real  estate  by  will,  and  she  afterwards,  during  coverture, 

{e)  Fona  4  HmibUiiif  f  cue,  4  Co.  60,  b  ;  2  P.  Wmf .  624 ;  2  T.  R.  695,  s.  F. 

{d)  8b«  m*y,  ondar  *  power  of  appointment  orer  penoiuiUy  in  a  marriage  settle- 
ment, apfKrfot  bj  deed  in  favor  of  her  hiuband  ;  and  if  it  appear  that  she  did  it  freely 
and  uttderstandiogly,  equity  will  enforce  it  Chesslyn  v.  Smith,  8  Yes.  183 ;  WbitsU 
V.  Clark,  2  Edw.  Cb.  149. 

ie)  8  Johns.  Cb.  528.  By  the  New  York  Bevised  Statntes,  L  782-787,  sec.  80,  87, 
a  general  and  bene6cial  power  may  be  granted  to  a  married  woman,  to  dispose  daring 
the  marriage,  and  without  the  concurrence  of  her  husband,  of  lands  conveyed  or 
devised  to  her  in  fee  ;  or  a  special  power  of  the  like  kind,  in  respect  to  any  estate  less 
than  a  fee,  belonging  to  her,  in  the  lands  to  which  the  power  relates.  She  may,  under 
the  power,  execute  a  mortgage ;  and,  generally,  she  may  execute  a  power  during 
coverture,  by  grant  or  devise,  according  to  the  tenns  of  it;  and  if  die  executes  a 
power  by  grant,  the  concurrence  of  her  husband  as  a  party  is  not  requisite,  but  she 
must  acknowledge,  on  a  private  examination,  the  execution  of  the  power.  And  if  a 
married  woman  be  entitled  to  an  estate  in  fee,  she  may,  by  virtue  of  a  power,  create 
any  estate  which  she  might  create  if  unmarried  ;  but  she  cannot  exercise  any  power 
during  her  infancy,  nor  if,  by  the  terms  of  the  power,  its  execution  by  her  during 
marriage  may  be  expressly  or  impliedly  prohibited.  lb.  sec  90,  110,  111,  117, 
180. 
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devised  the  whole  of  her  estate  to  her  husband;  and  this  was 
considered  a  valid  disposition  of  her  estate  in  equity,  and  bind- 
ing on  her  heirs  at  law.  The  point  in  that  case  was,  whether  a 
mere  agreement  entered  into  before  marriage  between  the  wife 
and  her  intended  husband,  that  she  should  have  power  to  dis- 
pose of  her  real  estate  during  coverture,  would  enable  her  to  do 
it,  without  previously  to  the  marriage  vesting  the  real  estate  in 
trustees,  in  trust  for  such  persons  as  she  should  by  deed  or  will 
appoint;  and  it  was  ruled  not  to  be  necessary;  and  the  doctrine 
has  received  the  approbation  of  the  Supreme  Court  of  Pennsyl- 
vania, (a)  Equity  will  carry  into  effect  the  will  of  a/w»«  covert j 
disposing  of  her  real  estate  in  favor  of  her  husband,  or  other 
persons  than  her^ heirs  at  law,  provided  the  will  be  in  pursuance 
of  a  power  reserved  to  her  in  and  by  the  antenuptial  agreement 
with  her  husband. 

(6.)  MarricLge  Settlements.  —  With  respect  to  antenuptial 
agreements,  equity  will  grant  its  aid,  and  enforce  a  specific  per- 
formance of  them,  provided  the  agreement  be  fair  and  valid,  and 
the  intention  of  the  parties  consistent  with  the  principles  and 
the  policy  of  the  law.  A  voluntary  deed  is  made  good  by  a  sub- 
sequent marriage.  Q>)  Equity  will  execute  covenants  in  marriage 
articles  at  the  instance  of  any  person  who  is  within  the  influence 
of  the  marriage  consideration,  and  in  favor  of  collateral  relations, 
as  all  such  persons  rest  their  claims  on  the  ground  of  valu- 
able *  consideratioD.  (a)^    The  husband  and  wife,  and  their  *  178 

(a)  10  Serg.  &  B.  447. 
(h)  See  infra^  vr.  468. 
(a)  PulTertoft  p.  Pulvortoft,  18  Yes.  92. 


^  Marria^  SeUUmetUa,  —  (a)  The  trasts 
ef  a  marriage  settlement  were  enforced 
against  the  snnriTing  party  to  it  in  favor 
of  collateral  relatires,  and  the  court  inti- 
mated that  the  resalt  would  not  have  been 
different  even  if  the  trusts  had  been  exec- 
utory, in  Neves  v.  Scott,  9  How.  196  ;  18 
How.  268.  See  Eaton  o.  Tillinghast,  4  R. 
I.  276.  But  a  settlement  of  nearly  all  a 
woman's  property,  so  far  as  it  was  in  favor 
of  collateral  relatives,  was  set  aside  at  the 
suit  of  one  who  was  a  creditor  at  the  time 
of  the  marriage,  to  the  extent  of  his  debt, 
although  household  furniture  and  jewels 


exceeding  the  amount  of  the  debt  were 
excepted  out  of  the  settlement.  Smith  r. 
Cherrill,  L.  R.  4  £q.  890.  And  if  a  men 
makes  a  settlement  and  then  marries,  with 
intent  to  defraud  his  creditors,  it  may  be 
set  aside  in  England  even  as  against  the 
wife,  if  she  is  a  party  to  the  fraud.  Bul- 
mer  v.  Hunter,  L.  R.  8  £q.  46,  and  see 
cases  there  cited.  [The  trusts  of  a  mar- 
riage settlement,  like  other  trusts,  are 
valid  even  though  voluntary,  and  cannot 
be  revoked  without  the  consent  of  all  the 
eegtuisi  at  least  when  executed.  Paul  o. 
Paul,  20  Ch.  D.  742.    See  Paul  r.  Paul. 
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issue,  are  all  of  them  considered  as  within  that  influence, 
and,  at  the  instance  of  anj  of  them,  equity  will  enforce  a  specific 
performance  of  the  articles,  (b) 

(6)  Osgood  0.  Stnxle,  2  P.  Wma.  255 ;  Bndiah  v.  Gibbs,  8  Johns.  Cb.  550.  Bat  if 
the  settlement  be  made  thiooi^h  the  mstmmentality  of  a  party  whoae  concnrrenee  is 
necessary  to  the  validity  of  the  settlement^  snch  person  is  held  not  to  be  a  mere  Tolnn* 
teer,  bat  falls  within  the  range  of  the  consideratioii  of  the  agreement.  Neres  v,  Scott, 
U.  3.  C.  G.  for  Geoigia,  Law  Beporter,  Boston,  for  Jane,  1846,  [sa^pra^  n.  1.]  An 
antenuptial  settlement,  founded  on  a  Talnable  consideration,  soch,  for  instance,  as 
marriage,  cannot  be  affected  by  fraud  in  the  settler,  if  the  other  party  be  innocent. 
M»|r«iai»  9.  Thomson,  7  Peters,  348.  In  North  and  Soath  Garolina,  and  Tennessee, 
the  registration  of  marriage  settlements  snd  contracts  is  reqnired  by  statute,  in  order 
to  render  them  valid  as  a  lien  on  the  propoty  of  the  settler  as  against  creditors.  2 
Dev.  A  Batt.  £q.  [46];  1  Rev.  Stat.  (N.  G.)  1837,  p.  233;,  Statute  of  Tennessee, 
1831. 

15  Oh.  D.  580.  But  it  has  been  held  that  times  inducements  to  a  marriage  delib- 
a  mistake  by  which  a  power  of  revocation  erately  held  out  beforehand,  on  the  faith 
was  omitted  may  be  rectified.  Russell's  of  which  the  marriage  was  celebrated, 
App.,  75  Penn.  St  269  ;  Hanley  r.  Pear-  althou^  not  amounting  to  a  contract, 
son,  18  Gh.  D.  545.  A  covenant  by  a  have  been  allowed  to  have  the  effect  of 
widow  in  a  marriage  settlement,  in  favor  one.  2  De  G.  4b  J.  84,  85  ;  Hammersley 
of  children  of  a  former  marriage,  was  held  p.  De  Biel,  12  CL  Jfe  Fin.  45  ;  Prole  v. 
enforceable  by  those  children  in  Gale  v.  Soady,  2  Giff.  1 ;  [Viret  v.  Viret,  50  L.  J. 
Gale,  6  Gh.  D.  144.  If  the  wife,  in  cases  Gh.  69  ;  Dashwood  v,  Jermyn,  12  Gh.  D. 
like  Bulmer  v.  Hunter,  mpra,  be  innocent  776.]  See  Alt  v.  Alt,  4  Giff.  84.  [In 
of  fraud,  the  settlement  will  be  good  as  to  Holmes  v.  Winchester,  135  Mast.  299,  a 
her.  Prewit  o.  Wilson,  103  (J.  S.  22;  conveyance  of  real  estate  to  a  wife,  in 
Herring  v.  Wickham,  29  Gratt  628.  See  pursuance  of  a  promise  made  to  her  on 
Uoyd  9.  Fulton,  91  U.  S.  479.  See  releasing  dower,  was  held  invalid  against 
farther,  as  to  antenuptial  agreements,  the  husband's  assignee.  But  see  Holmes 
Pierce  v.  Pierce,  71  N.  T.  154 ;  Henry  v.  v,  Winchester,  133  Mass.  140.  See  fur- 
Henry,  27  Ohio  St.  121 ;  Breit  o.  Yeaton,  ther,  as  to  consideration.  In  n  Foster  & 
101  111.  242;  In  re  Arthur,  14  Gh.  Lister,  6  Gh.  D.  87  ;  PhilUps  o.  Meyers, 
D.  603;  Pawson  v.  Brown,  13  Gh.  D.  82111.67;  Patrick  v.  Patrick,  77  IlL  655. 
202.  — B.]  That  a  bona  fide  settlement,  thongh  vol- 
(6)  A  postnuptial  settlement  made  in  untary,  will  not  be  subjected  to  the  claims 
pursuance  of  an  oral  agreement  before  of  subsequent  creditors,  there  being  no 
marriage,  at  least  when  this  is  not  stated  existing  creditors,  is  clear.  Jones  v.  Glif- 
in  the  settlement,  and  there  has  been  no  ton,  101  U.  S.  225 ;  Oarpenter  v.  Garpen- 
part  performance,  is  regarded  as  volun-  ter's  Exec,  27  K.  J.  Eq.  502.  And  in 
tary,  such  agreements  being  required  to  Lloyd  v.  Fulton,  91  U.  8.  479,  the  exist- 
be  in  writing  by  the  statute  of  frauds,  ence  of  creditors  was  held  to  be  only 
Warden  r.  Jones,  2  De  G.  &  J.  76.  Nor  evidence  of  fraud.  It  seems  the  wife  may 
would  such  a  statement  make  any  differ-  be  precluded  from  claiming  her  -  own 
ence.  lb. ;  Albert  v,  Winn,  5  Md.  66  ;  property  by  allowing  the  husband  to 
BoTst  0.  Gorey,  16  Barb.  136.  But  see  have  possession  and  apparent  ownership. 
Hall  V,  light,  2  Duvall,  858.    But  some-  Humes  v.  Scruggs,  94  U.  S.  22  ;  Gla^  o. 
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Settlements  after  marriage,  if  made  in  pursuance  of  an  agree- 
ment in  writing  entered  into  prior  to  the  marriage,  are  valid, 
both  against  creditors  and  purchasers.  The  marriage  is  itself  a 
valuable  consideration  for  the  agreement,  and  sufficient  to  give 
validity  to  the  settlement  This  was  so  decided  in  the  case  of 
Heade  v.  LivingMton ;  (e)  and  it  was  there  held  that  voluntary 
settlements  after  marriage,  upon  the  wife  or  children,  and  with* 
out  any  valid  agreement  previous  to  the  marriage  to  support  them, 
were  void  as  against  creditors  existing  when  the  settlements  were 
made,  {d)  But  if  the  person  be  not  indebted  at  the  time,  then  it 
is  settled  that  the  postnuptial  voluntary  settlement  upon  the  wife 
or  children,  if  made  without  any  fraudulent  intent,  is  valid 
against  subsequent  creditors.  This  was  not  only  the  doctrine  in 
Reade  v.  Living$tanj  and  deduced  from  the  English  authorities, 
but  it  has  since  received  the  sanction  of  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Sexton  v.  Wheaton.  (e) 

A  settlement  after  marriage  may  be  good,  if  made  upon  a  valu- 
able consideration.  Thus,  if  the  husband  makes  a  settlement 
upon  the  wife,  in  consideration  of  receiving  from  the  trustees  of 

(c)  3  J0I1118.  Ch.  481 ;  Thonisou  v.  Dougherty,  12  Seig.  &  R.  448 ;  and  Magniac 
V.  Thompson,  1  Bald.  C.  C.  U.  S.  844 ;  Daffy  v.  The  Ina.  CompaDy,  8  Watts  &  & 
418,  8.  P. 

(d)  A  postnuptial  settlenient,  foauded  on  a  parol  agreement  before  marriage,  was 
good  against  creditors  prior  to  the  statute  of  frauds,  and  the  marriage  was  the  valuable 
consideration  which  sustained  it.  Griffin  v.  Stanhope,  Cro.  J.  454  ;  Ralph  Bory'a 
Case,  1  Vent  194  ;  Lavender  v.  Blackstone,  2  Lev.  146.  But,  though  good  at  law,  a 
specific  performance  would  not  be  enforced  in  equity,  unless  the  agreement  was  con- 
fessed by  the  party  in  his  answer,  or  there  had  been  a  part  performance.  Sugden  on 
Vendors,  107, 108 ;  2  Story,  £q.  Jur.  62.  Nor,  of  course,  wiU  equity  enforce  it  since 
the  statute,  though  the  marriage  takes  place  in  pursuance  of  it,  unless  in  cases  of 
fraud,  Montacute  v.  Maxwell,  1  P.  Wms.  618  ;  8.  0.  Str.  286.  There  must  be  some 
evidence  in  writing  of  the  previous  parol  promise  before  marriage.  It  is  doubtful 
whether  a  recital  in  a  postnuptial  settlement  of  a  previous  parol  agreement  before 
marriage  be  sufficient  to  take  the  case  out  of  the  statute.  It  may  be  sufficient  as 
against  parties,  and  not  as  against  creditors.  See  the  cases  of  Beaumont  v.  Thorpe, 
1  Ves.  27  ;  Dundas  r.  Dutens,  1  Ves.  Jr.  199  ;  2  Cox,  285 ;  Reade  v.  Livingston, 
8  Johns.  Ch.  481.  And  see  the  American  Law  Magazine  for  July,  1848,  art.  2, 
[i.  802,]  where  the  subject  is  critically  and  learnedly  discussed.  [Lloyd  v,  Fulton, 
91  U.  S.  479.] 

(e)  8  Wheaton,  229 ;  Pioquet  v.  Swan,  4  Mason,  448,  8.  p. 

Rosenkrans,  81  K.  J.  Eq.  665.    See  fur-  Ind.  148.    A  husband  may  give  his  wife 

ther,  as  to  the  rights  of  creditors,  Thom-  a  preference.     Lahr'a  App.,  90  Penn.  St. 

son  V.  Hester,  55  Mum.  656  ;  Bemheim  v.  507  ;  post,  441  and  notes.  —  b.] 
Beer,  56  Miss.  149  ;  Evans  v.  Nealis,  69 
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the  wife  possession  of  her  equitable  property,  that  will  be  a  suffi- 
cient consideration  to  give  validity  to  the  settlement,  if  it  was  a 
case  in  which  a  court  of  equity  would  have  directed  a  settlement 
out  of  the  equitable  estate  itself,  in  case  the  husband  had 

*  1:74  sought  the  aid  of  the  court,  in  order  to  get  *  possession  of 

it  (a)  The  settlement  made  after  marriage  between  the 
husband  and  wife  may  be  good,  provided  the  settler  has  received 
a  fair  and  reasonable  consideration  in  value  for  the  thing  settled, 
so  as  to  repel  the  presumption  of  fraud.  It  is  a  sufficient  consid- 
eration to  support  such  a  settlement,  that  the  wife  relinquishes 
her  own  estate,  or  agrees  to  make  a  charge  upon  it  for  the  benefit 
of  her  husband,  or  even  if  she  agree  to  part  with  a  contingent 
interest  {b)  But  the  amount  of  the  consideration  must  be  such 
as  to  bear  a  reasonable  proportion  to  the  value  of  the  thing  settled ; 
and,  when  valid,  these  postnuptial  settlements  will  prevail 
against  existing  creditors  and  subsequent  purchasers.  (<?)  A  set- 
tlement upon  a  meritorious  consideration,  or  one  not  strictly 
valuable,  but  founded  on  some  moral  consideration,  as  gratitude, 
benevolence,  or  charity,  will  be  good  against  the  settler  and  his 
heirs;  but  whether  it  would  be  good  as  against  creditors  and 
purchasers  does  not  seem  to  be  entirely  settled,  though  the 
weight  of  opinion  and  the  policy  of  the  law  would  rather  seem 
to  be  against  their  validity  in  such  a  case. 

If  the  wife,  previous  to  marriage,  makes  a  settlement  of  either 
her  real  or  personal  estate,  it  is  a  settlement  in  derogation  of  the 
marital  rights,  and  it  will  depend  upon  circumstances  whether 
it  be  valid,  (c?)  Where  the  wife,  before  marriage,  transferred 
her  entire  estate,  by  deed,  to  trustees,  who  were  to  permit  her  to 
receive  the  profits  during  life,  and  no  power  was  reserved  over 
the  principal  except  the  jus  di$ponendi  by  will,  a  court  of  equity 
has  refused,  after  the  marriage,  to  modify  the  trust,  or  sustain 

a  bill  for  that  purpose  against  the  trustees  by  the  husband 

*  175  and  wife,  (e)    In  case  the  settlement  be  *  upon  herself, 

her  children,  or  any  third  person,  it  will  be  good  in  equity 
if  made  with  the  knowledge  of  her  husband.     If  he  be  actually 

(a)  Moore  v.  Rycault,  Pr«>c.  in  Ch.  22  ;  Brown  v.  Jonefs  1  Atk.  190 ;  Middlecome 
V,  Marlow,  2  Atk.  619  ;  Picquet  v.  Swan,  4  Mason,  443. 

{b)  Ward  o.  Sfaallett,  2  Yes.  16. 

(e)  Lady  Amndell  v,  Phippa,  10  Yes.  189 ;  Bullaid  v.  Brigga,  7  Pick.  68S. 

[d)  St.  Geoi^  V.  Wake,  1  My.  &  E.  010  ;  Bill  v.  CaretoD,  2  id.  508.    ^ 
'     («)  I^wry  V,  Tiernan,  2  Harr.  &  G.  34. 
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a  party  to  the  settlement,  a  court  of  equity  will  not  avoid  it, 
though  he  be  an  infant  at  the  time  it  was  made,  (a)  But  if  the 
wife  was  guilty  of  any  fraud  upon  her  husband,  as  by  inducing 
him  to  suppose  he  would  become  possessed  of  her  property,  he 
may  avoid  the  settlement,  whether  it  be  upon  herself,  her  chil- 
dren, or  any  other  person.  (6)^(2;)  If  the  settlement  be  upon 
children  of  a  former  husband,  and  there  be  no  imposition  prac- 
tised upon  the  husband,  the  settlement  would  be  valid,  without 
notice  ;{c)  and  it  would  seem  from  the  opinion  of  the  lord  chan- 
cellor, in  King  v.  CoUon^  that  such  a  settlement,  even  in  favor 
of  a  stranger,  might  be  equally  good  under  the  like  circumstances. 
It  is  a  general  rule,  without  any  exception,  that  whenever  any 
agreement  is  entered  into  for  the  purpose  of  altering  the  terms 
of  a  previous  marriage  agreement,  by  same  anif/  of  the  persons 

(a)  Slocombe  v.  Glubb,  2  Bro.  C.  C.  545. 

(b)  Bailer,  J.,  and  Lord  Gh.  Thurlow,  in  Strathraore  v,  Bowes,  2  Bro.  C.  C.  345 ; 
1  Yes.  22,  8.  c.  ;  Goddard  v,  Sdow,  1  Russell,  485 ;  Howard  v.  Hooker,  2  Rep.  in  Ch. 
42,  [81;]  St.  George  v.  Wake,  1  My.  &  K.  610.  Secret  and  volantaiy  conveyances  by  a 
woman,  in  contemplation  of  marriage,  are  a  fraud  upon  the  marital  rights  and  void. 
Tucker  v.  Andrews,  13  Me.  124,  128  ;  Jordan  v.  Black,  Meigs  (Tenn.),  142 ;  Ramsay 
V.  Joyce,  1  McM.  [Eq.]  (S.  C.)  236 ;  Logan  r.  Simmons,  3  Ired.  Eq.  (N.  C.)  487. 

(c)  King  y.  Colton,  2  P.  Wms.  674  ;  Jones  v.  Cole,  2  Bailey  Eq.  (S.  C.)  830. 


^  Deception  will  be  inferred  if,  after 
the  commencement  of  the  treaty  for  mar- 
riage, the  wife  should  attempt  to  make 
any  disposition  of  her  property  without 
her  intended  husband's  knowledge  or 
concurrence.  Taylor  v.  Pngh,  1  Hare, 
608 ;  Chambers  v.  Crabbe,  84  Beav.  457  ; 
Downes  v.  Jennings,  82  Beav.  290 ;  [Hall 


.  Carmichael,  8  Baxt.  211  ;  Baker  v, 
Jordan,  78  N.  C.  145 ;  Westerman  v. 
Westerman,  25  Ohio  St.  500.  But  see 
Butler  «.  Butler,  21  Kan.  521.]  As  to  the 
effect  of  a  woman's  antenuptial  settle- 
ment in  binding  herself,  see  pod,  248  ; 
Tarbell  v.  Tarbell,  10  Allen,  278  ;  Snllings 
V.  Richmond,  5  Allen,  187. 


(x)  A  conveyance  by  a  man  about  to 
marry  of  a  reasonable  part  of  his  estate  to 
his  children  by  his  first  wife  is  not  a  fraud 
upon  the  second  wife.  Kinne  v.  Webb, 
54  Fed.  Rep.  84.  As  to  such  fraud  upon 
marital  rights,  see  Hinkle  r.  Landis,  181 
Penn.  St.  573  ;  Beere  v.  Beere,  79  Iowa, 
555;  Alkire  «.  Alkire,  184  Ind.  850; 
Ferebee  v.  Pritchard,  112  N.  C.  88  ; 
Murray  v,  Murray,  90  Ky.  1 ;  Nichols  v, 
Nichols,  61  y  t  426 ;  Bliss  v.  West,  58 
Hun,  71;  Dudley  v.  Dudley,  76  Wis.  567. 
If  a  written  proposal,  in  consideration  of 


marriage,  to  leave  certain  defined  real  es- 
tate by  will  is  accepted,  and  the  marriage 
takes  place  on  the  faith  thereof,  a  con- 
veyance of  that  property  may  be  decreed, 
after  the  death  of  the  person  making  such 
proposal,  against  all  who  claim  under  him 
as  volunteers.  Synge  v.  Synge,  [1894]  1 
Q.  B.  466.  A  husband,  who  seeks  to  en- 
force against  the  wife  an  ante-nuptial 
agreement  in  his  favor,  will  be  required  to 
prove  the  utmost  good  faith  in  the  making 
of  the  contract  Graham  v.  Graham,  148 
N.  Y.  578. 
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who  are  parties  to  the  marriage  agreement^  audi  aubaeqaent 
agreement  ia  deemed  fraudulent  and  void.  Hie  fraud  conaiats 
in  disappointing  the  h<qiea  and  expectstiona  raised  by  the 
marriage  treaty. 

It  is  a  material  oonaideration,  reapecting  marriage  aettlements, 
not  only  whether  they  are  made  before  or  after  marriage;  but  if 
after  marriage^  whether  upon  a  Yolnntary  aeparation,  by  mntoal 
agreement,  between  the  hnaband  and  wife.  Lord  Eldon,  in  SL 
Jolm  ▼.  8l  John^(d)  intimated  that  a  aettlement  by  way  of 
aeparate  maintenance,  on  a  voluntary  aeparation  of  huaband 

and  wife,  waa  againat  the  policy  of  the  law,  and  Toid; 
*  176  and  he  made  no  distinction  between  settlements  *  resting 

on  articles^  and  a  final  complete  settlement  by  deed ;  or 
between  the  cases  where  a  trustee  indemnified  the  husband 
against  the  wife's  debts,  and  where  there  waa  no  auch  indem- 
nity. The  ground  of  hia  opinion  was,  that  such  settlements, 
creating  a  separate  maintenance  by  voluntary  agreement  between 
husband  and  wife,  were  in  their  consequences  destructive  to  the 
indissoluble  nature  and  the  sanctity  of  the  marriage  contract ; 
and  he  considered  the  question  to  be  the  gravest  and  most 
momentous  to  the  public  interest  that  could  fall  under  discussion 
in  a  court  of  justice.  Afterwards,  in  WorraU  v.  Jaeobj  (a)  Sir 
William  Grant  said  he  apprehended  it  to  be  settled,  that  chancery 
would  not  carry  into  execution  articles  of  agreement  between 
husband  and  wife.  The  court  did  not  recognize  any  power  in 
the  married  parties  to  vary  the  rights  and  duties  growing  out  of 
the  marriage  contract,  onto  effect  at  their  pleasure  a  partial 
dissolution  of  the  contract.  But  he  admitted  that  engi^ments 
between  the  husband  and  a  third  person,  as  a  trustee,  for  instance, 
though  originating  out  of,  and  relating  to,  a  separation,  were 
valid,  and  might  be   enforced  in  equity,  (ft)     It  was,  indeed, 

((0  11  Ves.  530  ;  Beach  v.  Beach,  2  Hill  (N.  T.),  260,  s.  p. 

(a)  8  Meriv.  256,  268. 

(fr)  This  ia  dow  the  aettled  law  in  EBgland  and  in  this  coontiy.  FitSBr  v.  Fitzer, 
2  Atk.  511 ;  Cooke  v.  Wiggins,  10  Ves.  191 ;  Lord  Rodney  v.  Chambers,  2  East,  288  ; 
2  Baithby's  Vernon}  886,  note  1 ;  Bos  v.  Willonghby,  10  Price,  2  ;  Carson  v.  Murray, 
8  Paige,  488 ;  Reed  v,  Beazley,  1  Blackf.  (Ind.)  97,  s.  p.  It  is  an  interesting  fact  to 
find  not  only  the  lex  mercaioria  of  the  English  common  law,  but  the  refinements  of 
the  English  Eqnity  system,  adopted  and  enforced  in  the  State  of  Indiana,  as  early  as 
1820,  when  we  consider  how  recently  that  country  had  then  risen  from  a  wfldemess 
into  a  cultivated  and  civilized  community.  The  reports  in  Indiana,  here  referred  to, 
are  replete  with  extensive  and  accurate  law  learning,  and  the  notes  of  the  learned  re- 
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strange  that  such  an  aaxiliarj  agreement  should  be  enforced, 
while  the  principal  agreement  between  the  husband  and  wife  to 
separate,  and  settle  a  maintenance  on  her,  should  be  deemed  to 
be  contrary  to  the  spirit  and  policy  of  the  law.  If  the 
question  was  res  integra^  said  *  Lord  Eldon,  untouched  by  *  177 
dictum  or  decision,  he  would  not  have  permitted  such  a  cot- 
enant  to  be  the  foundation  of  a  suit  in  equity.  But  dicta  haye 
followed  dictcL,  and  decision  has  followed  decision,  to  the  extent 
of  settling  the  law  on  this  point  too  firmly  to  be  now  disturbed 
in  chancery,  (a)^ 

porter,  annexed  to  the  cases,  are  very  raloable.  The  general  principle  is  established, 
that  the  law  does  not  authorize  or  sanction  a  voluntary  agreement  for  a  separation  be- 
tween husband  and  wife.  The  wife  cannot  make  a  valid  agreement  with  the  husband 
for  a  separation,  in  violation  of  the  marriage  contract,  except  under  the  sanction  of  the 
courts  of  equity,  and  except  in  the  cases  where  the  conduct  of  the  husband  would  have 
entitled  her  to  a  separation.  The  law  merely  tolerates  such  agreements  when  capable 
of  being  enforced  by  or  against  a  third  person  acting  in  behalf  of  the  wife.  Rogers  v. 
Sogers,  4  Paige,  516  ;  Champlin  v.  Champlin,  1  Hoff.  Ch.  65.  So,  in  the  ecclesiasti- 
cal courts  of  England,  on  the  same  principle,  a  deed  of  separation  \&  no  bar  to  a  suit 
instituted  for  the  restitution  of  coigugal  rights.  Westmeath  v.  Westmeath,  2  Hagg. 
£ccL  Supp.  115.  A  private  separation  is  an  illegal  contract,  a  renunciation  of  stipu- 
lated duties,  fixxn  which  the  parties  cannot  release  themselves  by  any  private  act  of 
their  own.  Mortimer  v.  Mortimer,  2  Hagg.  Cons.  318  ;  Legard  v.  Johnson,  8  Yes. 
352  ;  McKennan  v.  Phillips,  0  Wharton,  571,  576  ;  Mercein  v.  The  People,  25  Wend. 
77,  Bronson,  J.    Nothing  can  be  clearer  or  more  sound  than  this  conjugal  doctrine. 

(a)  Westmeath  v.  Westmeath,  Jac.  126.  In  Todd  r.  Stoakea,  1  Salk.  116  ;  Nurse 
V.  Craig,  5  Bos.  &  P.  148  ;  Hindley  v.  Westmeath,  6  B.  &  C.  200  ;  and  in  Shelthar  v. 
Gregory,  2  Wend.  422,  the  separation  of  husband  and  wife  by  deed,  and  a  stipulation 
on  his  part  with  the  wife's  trustees  to  pay  her  a  certain  allowance,  were  admitted  to 
constitute  a  valid  provision  at  law,  sufficient  to  exempt  the  husband  from  being 
chargeable  with  her  support.  But  if  the  husband  fails  to  pay  the  stipulated  allow- 
ance, he  then  becomes  chargeable  for  necessaries  furnished  his  wife ;  and  if  the  deed 
providing  for  a  separate  maintenance  be  made  without  any  actual  and  present  aepara- 
turn,  it  is  void.    A  deed  providing  for  the  future  separation  of  husband  and  wife  is 


^  Separation  Deeds. -^  There  is  no  iionht 
now  that  by  the  English  law  separation 
deeds  are  perfectly  valid,  nor  that  they 
can  be  enforced  against  the  wife,  who  is 
not  entitled  to  accept  the  benefits  and 
repudiate  the  obligations.  Williams  v. 
Baily,  H  R.  2  Eq.  781 ;  Wilson  w.  Wa- 
son,  1  H.  L.  C.  538 ;  Qibbs  v.  Harding, 
li.  B.  8  Eq.  490.  See  Hamilton  v.  Hector, 
L.  R.  6  Ch.  701.  (As  to  the  husband's 
exemption  from  liability  for  the  wife's  sup- 
port under  the  circumstances  mentioned  in 
VOL.  II.  — 17 


note  (a)  above,  see  146,  n.  1.)  But  a  deed 
which  was  on  its  lace  a  separation  deed, 
and  was  made  in  anticipation  of  a  separa- 
tion which  never  took  place,  was  held  void 
and  not  capable  of  being  upheld  as  a  vol- 
untary settlements  Bindley  v.  Mulloney, 
L.  R  7  Eq.  848.  See  Vansittart  v.  Yausit- 
tart,  2  De  G.  &  J.  249,  255,  260  ;  and  the 
validity  of  such  agreements  is  denied  in 
Collins  V,  Collins,  PhUlips  (N.  C),  Eq. 
153.  See  Albee  v,  Wyman,  10  Gray,  222. 
[Adulter}'  of  the  husband  wns  held  not  to 
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*  178      *  The  law  re^ectiiig  nurriage  aeCtkneBte  is  casentially 

the  same  in  PamsTlvaiuay  TifgiBia^  North  Carolina,  Sooth 

Carolina,  Kentucky,  and  profaabl j  in  othis  otatn,  as  in  England 


Ui 


80^  ft  sab- 
tks  deed.      1  Jac 


Toid.    Dorutt  k.  Tidey,  7  Prin^ 

aeqaent  racooeilifttioii.  and  ntniB.  ts  die  baafaBBd's 

140  ;  Fidgitt  v.  Ceub*  8  X  H.  960. 

tlie  wife  while  Itviiifc  Vfut  fron  him*  the^glL  tfcaadnifeBfj  deee 
ofher  pfOTiaoa  muler  tW  deed  oT  eecdemnt.  1  aopn;  by  Jacofa^  301,  3S3L 
deeds  of  eepamtkin  and  aetdment  aia  iDaaepiaaas  far  they  coodeaB  tke  hnslieiid  and 
wife  to  an  aittbigQaaB  eefibac7»  lad  fei  ifiteHi  tke  aaiae  of  bnaki^g  vp  fcwiKpa.  la 
PSc(|iiel  V.  Swaa,  4  Mmm^  413^  tke  dacttiBe  ef  iieeraiifriiT  iiimiMCfi  waa  ekari j 
and  aecimtelj  diiw.iMwd^  and  ifc  waa  beld  that  s  pawer  of  affentaaca*  Hiienn,  to 
create  new  traats  and  aaka  atw  ■y|. ■■■'■■  >w^*«,^  miskt  be  iiainul  to  tke  wife,  and  be 
•z«RiKdbjkerMMtfMti0L  It  wat>  de-aed  a  iinmary  rnainfwri  ef  tke  validity 
oT  a  poetBaptial  settfaMOit  tkU  tke  iiitoaau  of  pfofit  adn^  to  tke  wife  tkmaw  fellowa 
tke  Bfttaie  of  tke  priaeipal  catato,  and  cammit  be  takes  br  tke  kaebawd  or  ha  aeditaea» 
bat  tt  tke  separate  pcopcrty  of  the  wife,  aad  sabjeet  to  her  dJeywiliiM  and  appoiot- 
VMBt.  In  Heyer  es.  Bufer,  1  Hoff.  Cb.  1,  the  boabaad  aad  wife  T^QliiBtariljr  executed 
articles  of  separatioii,  aad  the  bosband  nwiiaBteil  wHk  m  h  Mrtm,  who  waa  a  party  to 
the  instniBMBt*  that  the  wife  ni^t  live  sipaiaie.  aad  he  woold  aet  dietnrb  her,  and 
he  and  bb  wife  assagncd  orer  to  the  tntsfeee  all  her  estate,  real  and  pesaanal,  t»  tnuif 
to  apply  it  to  her  fatore  maintenance^  and  tke  wife  waa  not  to  apply  to  tke  hnsband 
for  easiatance,  nor  to  contract  debts  on  bis  acco«nt»  and  dw  articKee  gave  her  antkoiity 
todisposeoftheproperty  by  win,  and  if  not  so  disposed  e^  to  go  to  ker  keixs.  The 
aaustant  Tice-chancellor  held  tiiat  the  settkMnt  wns  binding  on  the  hnsband,  thoogk 
snljcct  to  be  annolKed  by  a  snbseqnent  reconciliation  :  and  tkat  tke  wife  kid  a  valid 
power  to  make  a  will  of  tke  personal  estate  by  tke  postDoptm]  settlement.  It  may  be 
farther  noticed,  on  tkia  snbiect,  tket  tke  eqnity  of  a  BHrried  wowm  far  a  settlement 
does  not  sanive  to  ker  ^ildren.  They  ksTs  no  independent  eqnity,  wkere  tkere  is  no 
contract  fer  a  settlement  or  decree.  Uoyd  ss.  WHfiamB^  1  MnU.  460  ;  8tny,  Eq., 
i  1417  ;  Barber  v.  Woods,  1  Sandt  Cb.  IS9. 

In  addition  to  the  general  abridgments,  there  are  several  pnfeaeed  trcatieea  leeently 
pabtisbed  on  this  head,  as  Atbericy's  Treatise  on  the  Lnw  of  Marriage  and  other 
Family  Settlemento  and  Devises,  pabliaked  in  1813 :  Kenting's  Treatise  on  Fsmily 
SetUemento  and  Devises,  published  in  1816 ;  Bingham  on  the  Uw  of  Infency 
and  Covertore,  pablished  in  1816  ;  Koper  on  the  Law  of  Property  srising  from  the  re- 
Istion  between  Hosband  and  Wife,  repablisbed  in  New  York  in  1824  ;  and  the  title 
of  Baron  and  Feme,  in  Ch.  J.  Beeve's  work  on  the  Domestic  H^lntiimi.  In  thos#^ 
Essays  the  salgect  can  be  stadied  snd  porsoed  tbroogb  all  ite  compHcnted  details. 


dischaige  the  wife  from  the  restraining 
covenante  in  a  separation  deed.  Gandy  v. 
OaDdy,7P.  D.  168  ;  Boeev.  Bose,  ib.  225; 
DixoD  V,  Dizon,  24  K.  J.  Eq.  133.  See 
also  Besant  0.  Wood,  12  Ch.  D.  605.  Bat 
contra,  where  the  subsequent  offence  con- 
stitutes a  ground  for  dissolution  of  the 
marriage,  and  not  simply  for  judicial  sep* 
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sntion.  Momll  v.  If  orrsll,  6  P.  D.  08  ; 
Gandy  r.  Gandy,  7  P.  D.  p.  172.  In  Fox 
V.  Davis,  113  Mass.  255,  it  is  stated  that 
the  great  weight  of  authority  is  in  favor  of 
the  validity  of  separation  deeds  where  the 
separation  has  taken  place  or  is  to  toke 
place  at  once,  bat  against  it  where  a  fntaro 
separation  is  contemplated.  —  b.] 
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and  in  New  York,  (a)  But  in  Connecticut  it  has  been  decided 
that  an  agreement  between  husband  and  wife,  during  coverture, 
was  void,  and  could  not  be  enforced  in  chancery,  (b)  The  court 
of  appeals  in  that  state  would  not  admit  the  competency  of  the 
husband  and  wife  to  contract  with  each  other,  nor  the  compe- 
tency of  the  wife  to  hold  personal  estate  to  her  separate  use. 
Afterwards,  in  NiehoU  v.  Palmer^  (c)  an  agreement  between  the 
husband  and  a  third  person,  as  trustee,  though  originating  out 
of  and  relating  to  a  separation  between  husband  and  wife,  was 
recognized  as  binding. 

5.  other  Rishta  and  DlMbmtles  Incident  to  the  Marriage  Union.  -^ 

The  husband  and  wife  cannot  be  witnesses  for  or  against  each 
other  in  a  civil  suit.  This  is  a  settled  principle  of  law  and 
equity,  and  it  is  *  founded  as  well  on  the  interest  of  the  *  179 
parties  being  the  same,  as  on  public  policy,  (a)  ^  The  foun- 
dations of  society  would  be  shaken,  according  to  the  strong 
language  in  one  of  the  cases,  by  permitting  it.  Nor  can  either 
of  them  be  permitted  to  give  any  testimony,  either  in  a  civil  or 
criminal  case,  which  goes  to  criminate  the  other;  and  this  rule  is 
80  inviolable,  that  no  consent  will  authorize  the  breach  of  it.  (J) 

(a)  Rimdler.  Mai^gatroid,  4  Dallas,  804,  807  ;  Magniacv.  Thompson,  1  Baldw.  344  ; 
Scott  V.  Loraine,  0  MuDf.  117  ;  Bray  v.  Dudgeon,  ib.  182 ;  Tyson  v.  Tyson,  2  Hawks, 
472 ;  Crostwaight  v.  Hutchinson,  2  Bibb,  407 ;  Browning  v.  Coppsge,  8  Bibb,  37 ; 
South  CaroUna  Eq.  Rep.  panim, 

{h)  Dibble  v.  Hntton,  1  Day,  221.  (e)  5  Day,  47. 

(a)  Davia  v.  Dinwoody,  4  T.  R.  678 ;  Winsmore  o.  Qreenbank,  Willes,  677  ;  Yowles 
9.  Tonng,  18  Yes.  140 ;  City  Bank  v.  Bangs,  8  Paige,  86  ;  Copous  v.  Kauffouin,  8  id. 
588. 

(&}  The  King  r.  Qiviger,  2  T.  R.  268.  In  this  case  the  court  of  E.  B.  would  not 
allow  any  testimony  that  tended  (hat  way  ;  but  afterwards  the  rule  was  by  the  same 
court  somewhat  restricted,  and  confined  to  testimony  that  went  directly  to  criminate 
the  husband,  or  could  afterwards  be  used  against  him.  The  King  v.  Inhabitants  of 
All  Saints,  4  PetersdorflTs  Abr.  157.  On  the  question  of  legitimacy,  neither  husband 
nor  wife  can  be  admitted  to  prove  non-access.     This  is  an  old  and  well  settled  rule. 


^  This  is  now  modified  by  statute  pretty 
generaUy  both  in  America  and  England. 
Hooper  v.  Hooper,  48  Barb.  292  ;  Kelly  v. 
Drew,  12  Allen,  107,  109  ;  Morriasey  r. 
People,  11  Mich.  827,  880  ;  Farrell  v.  Led- 
well,  21  Wis.  182 ;  Mousler  v.  Harding, 
83  Ind.  176  ;  State  r.  Straw,  50  N.  H. 
460 ;  St.  16  &  17  Vict.  c.  88  ;  82  &  88 
Vict.  68.      [See  also  Shultz  v.  The  State, 


82  Ohio  St  876  ;  Gibeon  v.  The  Common- 
wealth, 87  Penn.  St  253 ;  Brown  v.  Wood, 
121  Mass.  187  ;  Wood  v,  Chetwood,  27 
N.  J.  Eq.  811 ;  Lucas  v.  Brooks,  18  Wall. 
436,  452 ;  Crose  v.  Rutledge,  81  HI.  266.] 
On  the  matter  of  note  {b),  see  State  v. 
Wilson,  81  N.  J.  (2  Vroom),  77,  and 
cases  cited. 
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Lord  Thurlow  said,  in  Sedgwick  v.  Waik%n$^{€)  that  for  se* 
curity  of  the  peace,  ex  necessitatej  the  wife  might  make  an 
affidavit  against  her  husband,  but  that  he  did  not  know  one  other 
case,  either  at  law  or  in  chancery,  where  the  wife  was- allowed 
to  be  a  witness  against  her  husband,  (d) 

But  where  the  wife  acts  as  her  husband's  agent,  her  declara- 
tions have  been  admitted  in  evidence  to  charge  the  husband ;  for 
if  he  permits  the  wife  to  act  for  him  as  his  agent  in  any  particu- 
lar business,  he  adopts,  and  is  bound  by  her  acts  and  admissions, 
and  they  may  be  given  in  evidence  against  hiin.(6)  The  wife 
cannot  bind  her  husband  by  her  contracts,  except  as  his  agent, 
and  this  agency  may  be  inferred  by  a  jury  in  the  case  of  orders 
given  by  her  in  those  departments  of  her  husband's  household 
which  she  has  under  her  control.  (/)  So,  also,  where  the  hus- 
band permitted  his  wife  to  deal  as  9,  feme  sole,  her  testimony  was 
admitted,  where  she  acted  as  agent,  to  charge  her  husband,  (g) 

(c)  1  Ves.  Jr.  49. 

{d)  In  Bentley  v.  Cooke,  8  Dong.  422,  Lord  Mansfield  said  that  there  had  nerer 
been  any  instance,  in  a  civil  or  criminal  case,  where  the  hnaband  or  wife  had  been  per- 
mitted to  be  a  witness  for  or  against  each  other,  except  in  case  of  particular  necessity, 
as  where  the  wife  would  otherwise  be  exposed,  withont  remedy,  to  personal  injory. 
There  are  exceptions  to  the  rule  stated  in  the  text,  when  the  necessity  of  admitting  the 
wife  as  a  witness  against  her  husband  is  so  strong  as  to  overbalance  the  principle  of 
public  policy  upon  which  the  rule  of  exclusion  is  founded,  as  when  the  wife  is  the  in- 
jured person,  complaining  of  cruel  treatment  by  her  husband.  The  People  v.  Meroein, 
8  Paige,  47.  The  exception  to  the  general  rule,  excluding  persons  interssted  from 
being  witnesses  in  civil  and  criminal  cases,  applies  in  other  cases,  as  where  a  statute 
can  receive  no  execution,  unless  the  party  interested  (as  the  owner  of  goods  stolen  or 
robbed)  be  admitted  as  a  witness.  United  Statte  v.  Murphy,  16  Peters,  208.  The  law 
will  not  permit  any  disclosure  by  the  wife,  even  after  the  husband's  death,  which  implies 
a  violation  of  the  confidence  reposed  in  her  as  a  wife,  though  she  may  in  other  cases 
testify  to  his  acts  or  declarations  of  a  public  nature  and  not  afiecting  his  chazaeter. 
McGuire  v.  Maloney,  1  B.  Mon.  224  ;  May  v.  Little,  8  Ired.  (N.  C.)  27. 

The  policy  and  force  of  the  general  rule  of  exclusion  also  applies  to  render  the  wifs 
incompetent,  even  after  a  divorce  a  ffineulo,  to  testify  offmnd  her  husband,  as  to 
matters  of  fact  occurring  during  the  cov^ture,  and  which  affect  the  husband  in  his 
pecuniary  interest  or  character.  Monroe  r.  Twistleton,  Peake's  Add.  Gases,  219  ; 
Doker  v,  Hader,  Ryan  &  M.  198 ;  Ratcliff  v.  Wales,  1  Hill  (N.  Y.),  68 ;  Babcock  v. 
Booth,  2  Hill  (N.  Y.),  181. 

(e)  Anon.,  1  Str.  Rep.  527  ;  Emerson  v.  Blonden,  1  Esp.  142 ;  Palethorp  o.  Furnish, 
2  id.  611,  note  ;  Clifford  v.  Burton,  8  Moore,  16  ;  1  Bing.  199,  s.  c.  ;  Dacy  v.  Chemi- 
cal Manuf.  Co.,  2  Holl  (N.  Y.),  550  ;  Plnmmer  v.  Sells,  3  Nev.  &  M.  422. 

(J)  Freestone  v.  Butcher,  9  Carr.  &  P.  948 ;  Lane  v.  Ironmonger,  13  M.  k  W.  86a 

{g)  Rutter  «.  Baldwin,  1  Eq.  Cas.  Abr.  226,  227 ;  but  Lord  Eldon  said,  in  16  Yes. 
166,  that  he  had  great  difficulty  in  acceding  to  this  case  to  that  extent. 
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In  the  case,  likewise,  of  Fenner  v.  Lewisj{h)  where  the  husband 
and  wife  had  agreed  to  articles  of  separation,  and  a  third  person 
became  a  party  to  the  agreement  as  the  wife's  trustee,  and  pro- 
vision was  made  for  her  maintenance  and  enjoyment  of 
*  separate  property,  it  was  held  that  the  declarations  of  the  *  180 
wife  relative  to  her  acts  as  agent  were  admissible  in  favor 
of  her  husband  in  a  suit  against  the  trustee.  In  such  a  case,  the 
law  so  far  regarded  the  separation  as  not  to  hold  the  husband  any 
longer  liable  for  her  support,  (a)  The  policy  of  the  rule  exclud- 
ing the  husband  and  wife  from  being  witnesses  for  or  against 
each  other,  whether  founded,  according  to  Lord  Kenyon,  {b)  on 
the  supposed  bias  arising  from  the  marriage,  or,  according  to 
Lord  Hardwicke,  (c)  in  the  necessity  of  preserving  the  peace  and 
happiness  of  families,  was  no  longer  deemed  applicable  to  that 
case.  In  Aveson  v.  Lord  Kinnaird^  (d)  dying  declarations  of  the 
wife  were  admitted  in  a  civil  suit  against  her  husband,  they  being 
made  when  no  confidence  was  violated,  and  nothing  extracted 
from  the  bosom  of  the  wife  which  was  confided  there  by  the 
husband.  Lord  EUenborough  referred  to  the  case  of  Thompson 
V.  Trevanion^  in  Skin.  Bep.  402,  where,  in  an  action  by  husband 
and  wife  for  wounding  the  wife.  Lord  Holt  allowed  what  the 
wife  said  immediately  upon  the  hurt  received,  and  before  she 
had  time  to  devise  anything  to  her  own  advantage,  to  be  given 
in  evidence  as  a  part  of  the  re%  ge%t(B, 

These  cases  may  be  considered  as  exceptions  to  the  general  rule 
of  law,  and  which,  as  a  general  rule,  oughtto  be  steadily  and  firmly 
adhered  to,  for  it  has  a  solid  foundation  in  public  policy,  (e) 

In  civil  suits,  where  the  wife  cannot  have  the  property 
demanded,  either  solely  to  herself  or  jointly  with  her  husband, 
or  where  the  wife  cannot  maintain  an  action  for  the  same  cause 
if  she  survive  her  husband,  the  husband  must  sue  alone.  (/)    In 

(A)  10  Johns.  88.  (a)  Baker  v.  Baraey,  8  id.  72. 

(h)  4  T.  B.  879.  (c)  Baker  o.  Dixie,  Cases  temp.  Hardw.  252,  [284.] 

(d)  8  East,  188. 

{e)  The  policy  of  the  role  of  the  English  law,  that  husband  and  wife  cannot  he 
witnesses  for  or  against  each  other,  is  much  questioned  in  Am.  Jur.  No.  80,  p.  874.  I 
remain,  however,  decidedly  against  the  abolition  of  the  mie. 

(/)  If  a  note  be  given  to  the  hnsband  and  wife,  on  a  sale  of  her  property,  and  she 
survive  him,  she,  and  not  his  administrator,  must  indorse  it ;  for  the  interest- being 
joint,  it  went,  of  course,  to  the  survivor.  Dmper  v.  Jackson,  18  Mass.  480;  Schoon« 
maker  v,  Elmendorf,  10  Johns.  49  ;  Richardson  v,  Daggett,  4  Vt.  888. 
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all  other  cases  in  which  this  rule  does  not  appi  j,  thej  must 
*181  be  joined  in  the  suit;  and  where  the  husband  is  *sued  for 
the  debts  of  the  wife  before  coverture,  the  action  must  be 
V)int  against  husband  and  wife,  and  she  may  be  charged  in  exe- 
cution with  her  husband ;  though  if  she  be  in  custody  on  mesne 
process  only,  she  will  be  discharged  from  custody  on  motion,  (a) 
The  husband  may  also  be  bound  to  keep  the  peace  as  against  his 
wife;  and  for  any  unreasonable  and  improper  confinement  by 
him,  she  may  be  entitled  to  relief  upon  habea$  corptts.  (b)  But 
as  the  husband  is  the  guardian  of  the  wife,  and  bound  to  protect 
and  maintain  her,  the  law  has  given  him  a  reasonable  superior- 
ity and  control  over  her  person,  and  he  may  even  put  gentle 
restraints  upon  her  liberty,  if  her  conduct  be  such  as  to  require 
it,  unless  he  renounces  that  control  by  articles  of  separation,  or 
it  be  taken  from  him  by  a  qualified  divorce,  (c)  The  husband  is 
the  best  judge  of  the  wants  of  the  family,  and  the  means  of 
supplying  them ;  and  if  he  shifts  his  domicile,  the  wife  is  bound 
to  follow  him  wherever  he  chooses  to  go.  {d)  If  a  woman  marries, 
pending  a  suit  against  her,  the  plaintiff  may  proceed  to  judg- 
ment and  execution  against  her  alone,  without  joining  the  hus- 
band ;  (e)  but  for  any  cause  of  action,  either  on  contract  or  for 
tort,  arising  during  coverture,  the  husband  only  can  be  taken  in 
execution.  (/)  These  provisions  in  favor  of  the  wife  are  becom- 
ing of  less  consequence  with  us  every  year,  inasmuch  as  impris- 
onment for  debt  is  undergoing  constant  relaxation ;  and  by 
*182  statute  in  *  several  of  the  states,  no  female  can  be  impris- 
oned upon  any  execution  for  debt,  (a) 

(a)  AnoD.,  8  Wils.  124.  The  wife  will  be  diachariged  from  ezecotion  in  mich  a  cue* 
if  it  appears  that  she  has  no  separate  property  to  pay  the  debt  Sparkes  v.  Bell,  8  B. 
&  C.  1.  The  application  for  her  discharge  has  been  held  to  rest  in  the  discretion  of  the 
court  Chalk  v.  Deacon,  6  J.  B.  Moore,  128.  The  husband  and  wife  may  be  jointly 
guilty  of  a  tortious  conTersion  of  a  chattel,  and  may  be  sued  jointly,  prorided  the 
conversion  be  chai^ged  to  he  to  the  tue  o/the  husband,    2  Saund.  47,  i. 

(6)  In  the  matter  of  William  P.  Brown,  on  hctbeas  corpus^  before  the  circuit  jndge  of 
the  first  judicial  circuit  in  New  York,  Feb.  1848,  it  was  ruled  that  a  wife  may  be  kid- 
napped by  the  husband  within  the  provisions  of  the  Revised  Statutes,  iL  804,  and  he 
and  his  accessories  be  held  to  answer  for  the  crime. 

(c)  Bridgman,  Ch.  J.,  in  Manby  v.  Scott,  Bridg.  Rep.  288  ;  Rex  v.  Metd«  1  Bum 
642  ;  Lister's  Cose,  8  Mod.  22. 

{d)  Chretien  v.  Her  Husband,  17  Martin  (La.),  80. 

{e)  Doyley  v.  White,  Cro.  Jac  828  ;  Cooper  v.  Honchin,  4  East,  521. 

(/)  Anon.,  Cro.  Car.  613 ;  8  BL  Comm.  414. 

(a)  See  infra,  899,  n.  {h). 
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I  trust  I  need  not  apologize  for  having  dwelt  so  long  upon  the 
consideration  of  this  most  interesting  of  the  domestic  relations. 
The  law  concerning  husband  and  wife  has  always  made  a  very 
prominent  and  extensive  article  in  the  codes  of  civilized  nations. 
It  occupies  a  large  title  in  the  English  equity  jurisprudence. 
So  extensive  have  become  the  trusts  growing  out  of  marriage 
settlements,  that  a  lawyer  of  very  great  experience  (b)  considered 
that  half  the  property  of  England  was  vested  in  nominal  owners, 
and  it  had  become  difficult  to  ascertain  whether  third  persons 
were  safe  in  dealing  for  fiduciary  property  with  the  trustee, 
without  the  concurrence  of  the  beneficial  owner.  There  are  no 
regulations  on  any  other  branch  of  the  law,  which  affect  so  many 
minute  interests,  and  interfere  so  deeply  with  the  prosperity, 
the  honor,  and  happiness  of  private  life.  As  evidence  of  the 
immense  importance  which  in  every  age  has  been  attached  to 
this  subject,  we  may  refer  to  the  Roman  law,  where  this  title 
occupies  two  entire  books  of  the  Pandects,  (c)  and  the  better  part 
of  the  fifth  book  of  the  Code.  Among  the  modem  civilians,  Dr. 
Taylor  devotes  upwards  of  one  sixth  part  of  his  whole  work  on 
the  Elements  of  the  Civil  Law  to  the  article  of  marriage;  and 
Heineccius,  in  his  voluminous  works,  pours  a  flood  of  various 
and  profound  learning  on  the  subject  of  the  conjugal  relations,  (d) 
Pothier,  who  has  examined,  in  thirty-one  volumes,  the  whole 
immense  subject  of  the  municipal  law  of  France,  which  has  its 
foundations  principally  laid  upon  the  civil  law,  devotes  six  entire 
volumes  to  the  law  of  the  matrimonial  state.  When  we  reflect  on 
the  labors  of  those  great  masters  in  jurisprudence,  and  compare 
them  with  what  is  here  written,  a  consciousness  arises  of  the  great 
imperfection  of  this  humble  view  of  the  subject ;  and  I  console 
myself  with  the  hope,  that  I  may  have  been  able  to  point  out  at 
least  the  paths  of  inquiry  to  the  student,  and  to  stimulate 
his  *  exertions  to  become  better  acquainted  with  this  very  *  188 
comprehensive  and  most  interesting  head  of  domestic  polity. 

There  is  a  marked  difference  between  the  provisions  of  the 
common  law  and  the  civil  law,  in  respect  to  the  rights  of  property 
belonging  to  the  matrimonial  parties.  Our  law  concerning  mar- 
riage settlements  appears,  to  us  at  least,  to  be  quite  simple  and 

(b)  Mr.  Batler.  (e)  Lib.  83  and  24. 

(d)  Vide  Open  Heinecc.  torn.  ii.  De  Marito  Tatore  et  Caratore  Uzoiis  legitimo^ 
and  torn.  viL  Commentarios  ad  legem  Juliam  et  Papiam  Poppfeam. 
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easy  to  be  digested,  when  compared  with  the  complicated  regu- 
lations of  the  community  or  partnership  system  between  husband 
and  wife  which  prevails  in  mfny  parts  of  Europe,  as  France, 
Spain,  and  Holland,  and  also  in  the  State  of  Louisiana.  This 
system  was  carried  by  the  colonists  of  those  European  powers 
into  their  colonies,  such  as  Ceylon,  Mauritius,  the  Cape  of  Good 
Hope,  Guiana,  Demerara,  Canada,  and  Louisiana.  Many  of  the 
regulations  concerning  the  matrimonial  union,  though  not  the 
community  system,  are  founded  on  the  Boman  law,  which  Van 
Leeuwen,  in  his  Commentaries,  terms  the  common  law  of 
*184  nations,  (a)    I  do  not  allude  to  the  *  earlier  laws  of  the 

(a)  In  LooiaiaiM.  acoording  to  their  new  CitU  Code,  as  amended  and  pt>mulgated 
in  1824  (art.  2312,  8369,  2370),  the  partnership  or  commonity  of  acquets  or  gains  {am- 
munauU  des  buns)  arising  during  coverture,  exists  by  law  in  every  maniage  contract 
in  the  state,  where  there  is  no  stipulation  to  the  contrary.  This  was  a  legal  conse- 
quence of  marriage,  under  the  Spanish  law.  The  doctrine  of  the  community  of 
acquets  and  gains  was  unknown  to  the  Roman  law,  hut  it  is  common  to  the  greater 
number  of  the  European  nations,  and  is  suf^weed  to  have  taken  its  rise  with  the 
Gennans,  and  may  be  founded  on  the  presumption  that  the  wife,  by  her  industry  and 
care,  contributes,  equally  with  her  husband,  to  the  acquisition  of  property.  All  the 
property  left  at  the  death  of  either  party  is  presumed  to  constitute  the  community 
of  acquets  and  gains,  and  this  presumption  stands  good  until  destroyed  by  proof  to 
the  contrary.  Toullier*s  Droit  Civil  Fran^ais,  zii  art  78;  17  Martin  (La.X  26S; 
Christy,  Dig.  tit  Marriage ;  Cole's  Wife  v.  His  Heirs,  19  Martin  (La.),  41.  But  the 
parties  may  modify  or  limit  this  partnerships  or  agree  that  it  shall  not  exist  They 
may  regulate  their  matrimonial  agreements  as  they  please,  provided  the  regulations 
be  not  contrary  to  good  morals,  and  be  conformable  to  certain  prescribed  modifica- 
tions. (Art  2805.)  Parties  can,  by  an  express  matrimonial  contract,  subject  them- 
selves to  the  oommunio  bcnorum  as  to  personal  property,  or  adopt  the  law  of  any  country 
in  respect  thereof,  and  the  courts  will  give  eflfect  to  it,  unless  prohibited  by  a  positive 
law,  either  of  the  matrimonial  domicile  or  of  the  locus  rei  nta.  Vide  infra,  459,  and 
note  (6),  ib.  In  the  case  of  married  persons  removing  into  the  state  from  another  state, 
or  from  foreign  countries,  their  subsequently  acquired  property  is  sulgeeted  to  the 
community  of  acquets.  (Art  8870.)  This  very  point  was  decided  at  New  Orleans, 
in  Gale  v.  Davis,  4  Martin  (La.),  645  and  in  the  case  of  Saul  v.  His  Creditors,  17 
Martin  (La.),  569.  The  Supreme  Court  of  Louisiana,  in  the  able  opinion  pronounced 
by  Judge  Porter,  on  behalf  of  the  court  in  the  latter  case,  held,  that  though  the  mar^ 
riage  was  contracted  in  a  state  governed  by  the  English  common  law,  yet  if  the  par- 
ties removed  into  Louisiana,  and  there  acquired  property,  such  property,  on  the 
dissolution  of  the  marriage  in  that  state,  by  tiie  death  of  the  wife,  would  be  regulated 
by  the  law  of  Louisiana.  Consequently,  a  community  of  acquets  and  gains  did  exist 
between  the  married  parties,  from  tbe  time  of  their  removal  into  the  state,  and  the 
property  they  acquired  after  their  removal  became  common,  and  was  to  be  equally 
divided  between  them,  on  the  principles  of  partnership.  The  decision  was  founded 
on  an  ancient  Spanish  statute,  in  the  Partidas,  which  governed  at  New  Orleans  when 
it  was  a  Spanish  colony ;  and  it  is  also  the  law  of  the  Civil  Code  of  Louisiana,  as 
already  mentioned.    So,  property  acquired  before  the  removal  from  the  matnmeiiial 
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Boman  republic,  by  which  the  husband  was  invested  with  the 
plenitude  of  paternal  power  of  life  and  death  over  the  *  wife,  *  185 

dooiidle  is  governe  by  the  law  of  that  domicile  ;  and  if  married  persons  move  out  of 
the  country  where  the  oommanity  of  acquets  and  gains  exists,  into  one  where  it  does 
not»  their  future  acquisitions  are  governed  by  the  law  of  their  new  domicile.  Porter,  J., 
4  La.  193  ;  McCk»Uum  v.  Smith,  Meigs  (Tenn.),  842  ;  Kneeland  v.  Ensley,  ib.  620. 
The  principles  declared  in  the  case  of  Saul  v.  His  Creditors  are  essentially  redeclared 
in  the  case  of  Pack  wood  v.  Packwood,  9  Rob.  (La.)  488 ;  12  id.  834.  The  community 
cf  acquets  and  gains  applies  to  all  the  property,  real  and  personal,  acquired  while  the 
parties  were  domiciled  in  Louisiana,  though  not  to  property  previously  acquired  during 
their  matrimonial  domicile  in  another  state,  nor  to  property  subsequently  acquired  after 
a  change  of  domicile  from  Louisiana  to  another  state.  Saul  v.  His  Creditors,  sftpra. 
This  was  the  doctrine  in  the  Partidas ;  but  it  seems,  according  to  the  jurists  in  France 
and  Holland,  that  the  community  principle  prevails  and  follows  the  property  even  sub- 
sequently acquired  after  a  change  of  domicile,  on  the  ground  of  a  tacit  or  implied 
contract  having  the  effect  of  an  actiml  marriage  settlement.  While  it  wim  admitted 
in  the  case  of  Saul  o.  His  Creditors,  that,  by  the  comity  of  nations,  contracts  were  to 
be  enforced  according  to  the  principles  of  law  which  governed  the  contract  in  the 
place  where  it  was  made,  yet  it  was  equally  part  of  the  rule,  that  a  pontive  law,  regu- 
lating property  in  the  place  where  it  was  situated,  and  which  the  European  continental 
jurists  call  real  statutes,  in  contradistinction  to  those  personal  statutes  which  follow 
and  govern  the  individual  wherever  he  goes,  must  prevail  when  opposed  to  the  lex 
loci  eontraettu.  The  right  of  sovereignty  settles  the  point,  wherever  the  rules  of  the 
place  of  the  contract,  and  of  the  place  of  its  execution,  conflict.  The  comity  of  nations 
mnst  yield  to  the  anthority  of  positive  legislation  ;  and  it  was  admitted,  that,  inde- 
pendent of  that  authority,  the  weight  of  the  opinion  of  civilians  in  France  and  Holland 
was,  that  the  law  of  the  place  where  the  marriage  was  contracted  ought  to  be  the 
guide,  and  not  that  of  the  place  where  it  was  dissolved.  The  property  of  married 
persons  is  divided  into  separate  property,  being  that  which  either  party  brings  in  mar- 
riage, or  subsequently  acquires  by  inheritance  or  gift ;  and  eomrMn  property,  being 
that  acquired  in  any  other  way  by  the  husband  and  wife  during  marriage.  Art.  2814. 
The  community  of  acquets  and  gains  ceases  on  the  death  of  either  party,  and  the 
survivor  takes  only  his  or  her  undivided  moiety  of  the  common  property.  Cooney's 
Heirs  v.  Clark,  7  La.  156  ;  Broussard  v.  Bernard,  ib.  216  ;  Stewart  v.  Pickard,  10  Rob. 
(La.)  18.  The  surviving  wife  cannot  renounce  the  community  of  gains,  if  she  takes 
an  active  part  in  the  community  of  gains,  but  in  that  case  she  is  only  responsible  for 
one  half  of  the  debts  contracted  during  the  marriage.  Code  Civil,  arts.  2878,  2982 ; 
Lynch  v,  Benton,  12  Bob.  (La.)  118.  The  separate  property  of  the  wife  is  divided 
into  dotal,  being  that  which  she  brings  to  the  husband  to  assist  in  the  marriage  estab- 
lishment, and  extradotal,  or  paraphernal  property,  being  that  which  forms  no  part  of 
the  dowry.  (Art  2815.)  The  husband  is  the  head  and  master,  and  the  proceeds  of 
the  dowry  belong  to  the  husband  during  the  marriage,  and  he  has  the  administration 
of  the  partnership  or  community  of  profits  of  the  matrimonial  property,  and  he  may 
dispose  of  the  revenues  which  they  produce  and  alienate  them,  without  the  consent 
of  the  wife.  But  he  cannot  convey  the  common  estate,  or  the  acquets  and  gains,  to 
the  injury  of  the  wife  during  coverture,  and  she  may,  at  his  decease,  by  action,  set 
sside  the  alienation.  The  wife  has  a  tacit  mortgage  for  her  dotal  and  paraphernal 
property,  and  also  npon  the  community  property  from  the  time  it  comes  into  the 
hands  of  the  husband.    There  is  a  marked  difference  on  this  point  between  the  com* 
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sine.  It  ii  aot  tkm  hm  m  imm  at  Oe  tii»  tbe  fwmmBnity 
is  diaolved,  liot  tint  m  v%ar  wkea  it  vm  faiMwl,  vUek  ngptbtei  the  x^ts  of  hxu- 
bud  nd  wile  to  tlK  frapoty  Mfoivd  dni^  eofvvtnc.  (Ait.  SS7S.)  Porter,  J., 
DizoB  V.  DizoB,  4  La.  188,  193L  HocuMt  iKmili  ti»  dotil  ortato^  thoo|^  he  amy 
cigoj  the  frvti  «tf  it,  aor  oa  the  iarifi  of  Oe  dotol  pmpeity  ba  aai»d  bjthe 
boafaaBd'a  cnditoo.  Boaid  v.  Da  ttmmf,  8  Bobi  (La.)  111.  Bat  ha  is  sabjeet,  in 
laspeet  to  Ast  property,  to  all  the  oh^iaBMS  of  tW  aeafractasiy.  (Ait.  2844.)  The 
psiapheraal  ptupeitj  of  the  wHt  is  ast  hoad  far  the  debts  eoatiaetod  by  the  hus- 
band while  at  the  head  «tf  the  iiiaiMaaity;  aeither  aie  the  frvhs  of  til^  property 
liable  whea  adnairtarad  by  the  wiik  (U  Codt,  art.  2871.)  Lambert  a.  Fnsehe- 
bois^  18  La.  L  If  the  hMJieail  nd  wife  adpidate  Oiat  then  ahaU  be  no  partnerahip 
betwTOii  then,  the  wife  pnauias  the  aatin  adaniBtiatioa  af  her  property,  mofahla 
and  imnovable,  and  BBj  sen  it.  (Arta.  8884,  S85u)  She  hae  the  liglit,  daxi]^  the 
wrirtence  of  the  eoaftannity,  to  the  adaiuetiatioB  of  her  paiaphi  mil  proper  Ijf  ;  and, 
OB  her  death,  her  heiia  teioe  her  wpaiato  estate^  and  ■oaeys  laueifad  by  her  hneband 
OB  her  aeeonnt  doling  mainBse,farai  part  «tf  it.  Bobin  sl  Ckatile^  7  La.  295.  And 
if  there  be  no  agreement  as  to  the  iiipiBaa  of  the  maniage^  the  wife  eontribotes  to 
the  amoant  of  one  half  of  her  ineoBw  (Art.  2887);  bat  a  maxried  womsn  cannot, 
under  any  dicnmstaneei^  beeome  a  sBrety  for  her  hndMnd.  Holies  v.  Harrison,  19 
Martin  (U.),  251.  A  sale  by  the  hnsbuad  to  his  wife,  to  leplaea  her  parsphemal 
propnty,  aoldbyhim,  is  good.  Her  land,  whether  dotal  or  nq^  is  not  aflected  by  ber 
hnsbsnd's  debts.  Christy's  Dig.,  tit.  Hosbend  and  Wife.  U  tSe  wife  renonnces  the 
eomnmnity,  she  in  that  caae  has  a  mortgige  on  the  property  puiihased  by  the  hns- 
bsnd  doring  eorertare,  whidi  takea  preeedence  of  the  ordinary  creditora  of  the 
hosbsnd.  M'Donoo^a.  Tregre,  19  Martin(LsL),  68.  Bat  she  most,  aa  against  cnd- 
itors,  prodoee  other  proof  of  the  payment  of  the  doC  or  dotal  portaon  ob  marriage, 
than  the  hnsband'a  ooofeaeion  in  the  marriage  contraet  Bniaeon  a.  Thompson,  19 
Msitan  (La.),  480.  And  she  hss  no  mortgige  on  her  bnsband's  estate  fer  the  fndts 
of  her  paraphernal  estate,  18  id.  108  ;  bnt  she  is  a  prirflcged  ereditor,  15  id.  289 ; 
and  baa  a  tMit  mortgage  for  replacing  her  paraphernal  eSeets  sold  by  the  hosband, 
18  id.  402;  Johnson  ».  PiUter.  4  Rob.  (La.)  71.  The  citiI  kw,  in  order  to  protret  the 
wife,  woold  not  allow  her  dotal  property  to  be  alienated,  daring  the  corertore,  even 
with  her  oonaent :  and  the  Spanish  Uws  dedare  void  any  eootiaet  in  which  the  wife 
binds  herself  with  her  husband,  unless  the  deU  be  contracted  for  her  particnlar  benefit. 
1  Martin  (U.),  296.  But  I  cannot  go  farther,  and  gi^  a  more  detailed  riew  of  the 
ryhte  of  married  persons  in  Uwisiana.  My  object  is  merely  to  state  enough  to  show 
that  ita  regulations  on  the  subject  are  entirely  different  from  the  fews  of  the  other 
states  :  and  to  a  mere  English  lawyer  they  will  probably  appnr  to  be  embarrassing, 
and  rather  forbidding.  Our  taste  and  modra  of  thinking  sre  Tery  much  under  the 
influence  of  education  ;  and  we  are  naturally  led  to  gire  a  preference  to  the  institntaons 
under  which  we  lire,  and  with  which  we  are  best  acquainted. 

The  LouisUna  Code  appears  to  be  a  transcript  in  this,  ss  well  aamost  other  respects, 

of  the  Code  Napoleon  ;  and  the  very  complicated  reguUtions  of  the  French  code  on 

the  subject  of  marriage  property  occupy  a  wide  space,  eren  in  that  comprehensire  and 

summary  digest  of  the  French  Uw.     Pothier  had  devoted  three  vobimea  of  hb  worica 
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of  a  liberal  antenuptial  contract,  by  which  her  private  property 
was  secured  to  her,  and  a  more  reasonable  equality  of  condition 

to  the  coxgogal  rights  iu  community  ;  and  M.  TonUier,  who  had  diaciiaaed  extenrively 
the  law  of  marriage,  in  the  former  part  of  his  Droit  Civil  Fran^ais  suivant  I'ordre  du 
code,  devoted  his  last  volumes  to  a  commentary  upon  the  regulations  of  the  Code  Civil 
concerning  the  community  system ;  and  Mr.  Burge,  in  his  Commentaries  on  Colonial 
and  Foreign  Laws,  L  832-418,  and  again  from  699  to  640,  has  also  digested,  with 
much  lahor  and  research,  the  law  of  the  community  of  goods  between  husband  and 
wife.  I  have  selected,  for  the  information  of  the  student,  a  few  of  the  leading  princi- 
ples of  the  French  code  on  the  subject. 

It  is  declared  that  the  husband  owes  protection  and  maintenance  to  the  wife, 
according  to  his  means  and  condition.  Code  Civil,  nos.  218  and  214.  The  wife  owes 
him  obedience,  and  cannot  do  any  act  in  law  without  the  authority  of  her  husband  ; 
and  without  his  concurrence  she  cannot  give,  alien,  or  acquire  property,  lb.  nos.  215, 
217.  But  if  the  husband  refuses  to  authorize  his  wife  to  do  any  act  in  law,  she  may 
apply  to  a  judicial  tribunal  for  leave  to  act.  lb.  nos.  218,  219.  If  she  be  a  public 
trader,  she  may  bind  herself,  without  the  authority  of  her  husband,  in  whatever  con- 
cerns that  business,  lb.  n.  220.  She  may  also  make  a  will  without  his  authority 
lb.  n.  226.  No  general  authority,  though  stipulated  by  the  marriage  contract,  is  valid, 
except  as  the  administration  of  the  wife's  property,  lb.  n.  228.  But  the  law  allows 
the  husband  and  wife  to  make  any  sx>ecial  contract  as  to  property  which  is  not  incom- 
patible with  good  morals,  and  does  not  derogate  from  the  power  of  the  husband  oyer 
the  person  of  the  wife  and  children,  nor  change  the  legal  order  of  succession.  lb.  noa. 
1387,  1888,  1889.  The  parties  may  stipulate  in  writing,  before  marriage,  that  the 
conjugal  relation,  in  respect  to  property,  shaU  be  regulated  either  under  the  com- 
munity, or  under  the  dotal  rule,  and  the  code  prescribes  their  rights  and  powers  under 
each  of  these  systems,  and  they  may  modify  as  they  please  the  management  and  dis- 
position of  the  joint  property  placed  in  community.  They  may  stipulate  that  each 
of  the  married  parties  shall  separately  pay  their  own  debts,  and  this  stipulation  will 
bind  them,  on  the  dissolution  of  the  community,  to  account  to  each  other.  lb.  noa. 
1891,  1895,  1401, 1402,  1421, 1497,  1500,  1510,  1626.  Before  the  French  lerolution, 
the  northern  provinces  of  France  were  under  the  customary  law,  and  the  eommtiaUy  of 
'pmperty  governed  the  nuptial  contract ;  while  in  the  southern  provinces,  where  the 
Boman  law  prevailed,  the  contract  was  governed  by  the  doUU  system.  The  code,  by 
way  of  compromise,  left  the  parties  to  elect  the  law  by  which  the  marriage  was  to  be 
governed ;  and  if  no  election  was  made,  the  community  system  was  to  prevail.  lb. 
nos.  1891,  1898.  These  marriage  contracts  cannot  be  altered  after  marriage;  and, 
ordinarily,  the  husband  administers  the  personal  property  in  community,  and  may  sell 
or  incumber  it,  but  he  cannot  take  away,  by  will,  the  rights  of  the  wife  as  survivor. 
If  they  stipulate  that  they  shall  be  separate  in  property,  the  wife  retains  the  entire 
administration  of  her  real  and  personal  property  and  revenues,  and  each  party  con- 
tributes  to  the  charges  of  the  marriage  according  to  agreement.  lb.  nos.  1686,  1687. 
In  no  case  can  the  wife  have  a  power  given  to  her  to  alienate  her  real  estate,  without 
the  consent  of  her  husband ;  and  if  they  marry  under  the  dotal  rule,  and  not  under 
the  rule  of  the  community,  the  husband  has  the  sole  administration  of  the  dotal 
property  during  the  marriai(e.    lb.  n.  1581. 

The  Dutch  matrimonial  law  in  respect  to  property  is  essentially  the  same.  See 
Van  Leeuwen's  Commentaries  on  the  Roman-Dutch  Law,  b.  4,  c  28,  24 ;  Voet's 
Commentariea  on  the  Pandects,  under  the  appropriate  titles ;  Yanderlinden's  Institutes 
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*187  *  between  the  husband  and  wife  introduced.  The  civil 
law  at  first  prohibited  the  husband  and  wife  from  making 
valid  gifts  to  each  other  carisa  mortis;  yet  the  rigor  of  the  law 
was  afterwards  .done  away,  and  donations  between  husband 
and  wife  were  good  if  they  were  not  revoked  in  the  lifetime  of 
the  parties ;  and  Justinian  abolished  the  distinction  between 
donations  inter  vivos  ante  nuptias  et  post  nuptias,  and  he  allowed 
donations  propter  nuptias  as  well  after  as  before  marriage,  (a) 
The  wife  could  bind  herself  by  her  contracts  without  charging 
her  husband.  She  was  competent  to  sue  and  be  sued  without 
him.  They  could  sue  each  other,  and,  in  respect  to  the  property, 
were  considered  as  distinct  persons,  and  the  contracts  of  the 
one  were  not  binding  on  the  other,  (b) 

Whatever  doubts  may  arise  in  the  mind  of  a  person,  educated 
in  the  school  of  the  common  law,  as  to  the  wisdom  or  policy  of 
the  powers  which,  by  the  civil  law  and  the  law  of  those  modem 
nations  which  have  adopted  it,  are  conceded  to  the  wife  in 
matters  of  property,  yet,  it  cannot  be  denied,  that  the  pre- 
eminence of  the  Christian  nations  of  Europe,  and  of  their 
descendants  and  colonists  in  every  other  quarter  of  the  globe,  is 
most  strikingly  displayed  in  the  equality  and  dignity  which  their 
institutions  confer  upon  the  female  character. 

of  the  Laws  of  Hollaod,  transliited  by  Henry,  86-88 ;  Barge's  Commentaries  on 
Colonial  and  Foreign  Laws,  i.  276-882  ;  The  Master's  Report  on  the  Matrimonial  Dutch 
Law,  in  the  colony  of  Demerara,  as  given  in  Martin  v.  Martin,  2  Buss.  &  My.  507. 
The  Dutch  and  all  the  nations  of  Europe,  except  the  Spaniards,  hare  rejected  that 
part  of  the  Roman  law  which  secured  to  the  wife  all  her  property,  and  protected  it 
against  the  debts  of  her  husband.  In  Holland,  the  goods  of  both  parties  are  bit>Qght 
into  community  at  marriage,  and  it  concludes  all  property  subsequently  acquired,  and 
is  liable  for  the  debts  of  both  parties,  unless  it  be  property  affected  by  a  trust  or  Jidei 
eommiasum.  At  the  death  of  either  party,  one  half  goes  to  the  survivor,  and  the  other 
half  to  the  representatives  of  the  deceased.  In  Scotland,  the  community  of  goods 
between  the  husband  and  wife  is  of  a  more  limited  character  than  that  which  exists 
in  the  continental  nations,  and  does  not  extend  to  real  property  or  subjects  which 
produce  annual  profits.  The  effect  of  marriage  on  the  property  of  the  husband  and 
wife  in  Scotland  is  largely  and  learnedly  considered  in  Bnrge's  Comm.  i.  428-462. 

{a)  Inst  2.  7.  8  ;  Bynk.  Opera,  i.  166  ;  Observ.  Jur.  Rom.  lib.  5,  c  18. 

{b)  A  summary  of  the  rules  of  the  civil  law  on  the  rights  and  powers  of  the  husband 
and  wife,  in  relation  to  their  property,  is  given  in  Surge's  Coram,  on  Colonial  and 
Foreign  Iaws,  L  262-276.  The  law  concerning  the  conjugal  obligations  under  the 
Scotch  law  is  fully  stated  and  condensed  in  Lord  Stair's  Institutions,  by  More,  i.  n. 
b.  See  also  a  learned  note  of  John  George  Phillimore,  Esq.,  annexed  to  his  transla- 
tion of  the  celebrated  case  of  Manby  v.  Scott,  from  1  Sid.  109,  on  the  early  periods  ot 
the  Roman  law  in  respect  to  conjugal  rights  and  duties, 
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LECTURE  XXIX. 


OF  PABENT   AND   CHILD. 


The  next  domestic  relation  which  we  are  to  consider  is  that 
of  parent  and  child.  The  duties  that  reciprocally  result  from 
this  connection  are  prescribed,  as  well  by  those  feelings  of 
parental  love  and  filial  reverence  which  Providence  has  implanted 
in  the  human  breast,  as  by  the  positive  precepts  of  religion,  and 
of  our  municipal  law. 

1.  Of  the  Dntias  of  Parents.  —  The  duties  of  parents  to  their 
children,  as  being  their  natural  guardians,  consist  in  maintain- 
ing and  educating  them  during  the  season  of  infancy  and  youth, 
and  in  making  reasonable  provision  for  their  future  usefulness 
and  happiness  in  life,  by  a  situation  suited  to  their  habits,  and 
a  competent  provision  for  the  exigencies  of  that  situation.  {a){x) 

{a)  Paley't  Moral  Philoaophy,  288 ;  TayWt  Elements  of  the  Ciyil  Law,  888 ; 
Pnffendorfs  Droit  de  la  Natoze,  b.  4,  c.  11,  sec  4  and  5. 

(x)  Adoption,  — Probabfy  all  the  States  106  Cal.  877.     In  Rhode  Island  an  adolt 

now  hare  statates  by  which  children  may  cannot  be  adopted.    Williams  v.  Knight 

by  adoption  become  members  of  the  adopt-  (R.   I.),   27  Atl.  Bep.   210.    Kotice  re- 

ing  family  and  their  names  be  changed  to  quired  by  statute  to  the  paren.ts  of  the 

that  of  such  family ;  the  general  effect  child  does  not  necessitate  notice  to  the 

being  that  they  thereby  acquire  the  same  father  of  an  illegitimate  child.    Gibbon's 

stfttns  as  the  natural  children  of  such  fam-  Appeal,   154  Mass.    878.     An  adopting 

ily  ;  that  an  adoption  valid  by  the  law  of  parent  who  agrees  that  the  child  shall  share 

the  domicile  is  valid  everywhere,  and  that,  in  his  property  cannot,  after  part  perform- 

while  such  children  may  be  disinherited  ance,  curtail  the  child's  right  by  convey* 

by  either  their  natural  or  adopting  par-  ance  or  by  will.    Quinn  v.  Quiun  (S.  D.), 

ents,    they   inherit    from   either   family  58  N.  W.  Rep.  808;  Eofka  v,  Rosicky, 

in  case  of  intestacy.    See  Schouler,  Dom.  41  Neb.  828  ;  Grant  v.  Grant,  68  Conn. 

Bel.  (5th  ed.),  {282;  and  Judge  Woemer's  580.     The  adopting  parents  inherit  the 

article  in  81  Cent  \u  J.  66 ;  Van  Matre  property  of  an  unmarried,  adopted  child. 

V.    Sankey  (148  lU.  586),    89  Am.  St.  Davis  v.  Erug,  95  Ind.  1  ;  Paul  v,  Davis, 

Rep.  196,  and  note ;  Warren  v.  Prescott,  100  Ind.  422.    The  child  takes  the  domi- 

84  Maine^   488 ;   Younger   v.  Younger,  cile  of  the  adopting  parent    In  re  John- 
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/L)  Of  MaimUimimg  CkSdroL  — The  wutt  md  weaknesses 
of  children  render  it  im  nwiij  that  nne  penon  mmintain  theniy 
and  the  Foice  of  nature  has  pointed  oat  the  parent  as  the  most 
fit  and  proper  person.  The  laws  and  eostonis  of  all  nations  hare 
enforced  this  plain  i»ccqit  of  uniTersal  law.  (ft)  Hie  Athenian 
and  the  Roman  laws  were  so  strict  in  enforcing  the  performance 
of  this  natoral  obligation  of  the  parent^  that  they  would 
*  190  not  allow  the  father  *  to  disinherit  the  child  frran  passion 
<»*  pre jodice,  bat  only  for  snbstantial  reasons,  to  be  approved 
of  in  a  coort  of  jnstice.  {a) 

The  obligation  on  the  part  of  the  parent  to  maintain  the  child 
cmitinoes  until  the  latter  is  in  a  condition  to  proride  for  its  own 
maintenance,  and  it  extends  no  farther  than  to  a  necessary  sup- 
port The  obligation  of  parental  doty  is  so  well  secured  by  the 
strength  of  natoral  affection,  that  it  seldom  requires  to  be 
enforced  by  human  laws.  According  to  the  language  of  Lord 
Coke,  it  is  ^naturo's  profession  to  assist,  maintain,  and  console 
the  child. '^  A  father's  house  is  always  open  to  his  children. 
The  best  feelings  of  our  nature  establish  and  omsecrate  this 
asylum.  Under  the  thousand  pains  and  perils  of  human  life, 
the  home  of  the  parents  is  to  the  childron  a  suro  refuge  from 
evil^  and  a  consolation  in  distress.  In  the  intenseness,  the 
lively  touches,  and  unsubdued  nature  of  parontal  affection,  we 
discern  the  wisdom  and  goodness  of  the  great  Author  of  our  being, 
and  Father  of  Meroies. 

All  the  provision  that  the  statote  law  of  New  York  has  made 
on  this  subject  applies  to  the  case  of  necessary  maintenance ;  and 
as  the  provision  was  borrowed  from  the  English  statutes  of  43 
Eliz.  and  5  Oteo.  L,  and  is  dictated  by  feelings  inherent  in  the 

(h)  Gtotiiu,  K  2;  c  7,  sec  i. 

(a)  Potter't  Greek  Antiq.  ii  351 ;  Dig.  28.  2,  80 ;  Novel.  115,  c  8. 

mm,  87  Iowa,  180 ;  Woodward  r.  Wood-  member  thereof,  and  has  ita  aemoea,  can 

wsTd,   8  Pickle,  844.      An  adoption  by  recover  for  its  injury  by  another's  fiwilt, 

nndde  infloence,  when  the  petitioner  is  of  involving  medical  attendance  and  loaa  of 

unsound  mind,  may  be  annulled.     Tucker  service,  though  the  child  is  not  legally 

V,  FUk,  154  Mass.  574.     An  adoption  will  adopted.     Whitoker  v.  Warren,  60  N.  H. 

not  necessarily  be  annulled  because  the  as-  20.    An  adoption  in  one  State. entitles  the 

senting  mother  of  an  illegitimate  child  chfld  to  succeed  to  property  in   another 

was  an  infant  and  has  since  married.     In  State  which  has  similar  laws.     Melvin  o. 

rt  Bush,  47  Kansas,  264.     The  head  of  a  Martin  (R.  I.),  80  Atl.  Bep.  467. 
iamily,  who  receives  another's  child  as  a 
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human  breast^  it  has  probably  been  followed,  to  the  extent  at 
least  of  the  English  statutes,  throughout  this  country.  The 
father  and  mother,  being  of  sufficient  ability,  of  any  poor,  blind, 
lame,  old,  or  decrepit  person  whomsoever,  not  being  able  to 
maintain  himself,  and  becoming  chargeable  to  any  city  or  town, 
are  bound,  at  their  own  charge  and  expense,  to  relieve  and 
maintain  every  such  person,  in  such  manner  as  the  overseers  of 
the  poor  of  the  town  shall  approve  of,  and  the  court  of  general 
sessions  shall  order  and  direct.  If  the  father,  or  if  the  mother, 
being  a  widow,  shall  abscond  and  leave  their  children  a 
public  charge,  their  *  estate  is  liable  to  be  sequestered,  and  *  191 
the  proceeds  applied  to  the  maintenance  of  the  children,  (a) 
The  statute  imposes  a  similar  obligation  upon  the  children,  under 
like  circumstances.  This  feeble  and  scanty  statute  provision  was 
intended  for  the  indemnity  of  the  public  against  the  maintenance 
of  paupers,  and  it  is  all  Ihe  injunction  that  the  .statute  law  pro- 
nounces in  support  of  the  duty  of  parents  to  maintain  their  adult 
children.  (()  During  the  minority  of  the  child,  the  case  is 
different,  and  the  parent  is  absolutely  bound  to  provide  reason- 
ably for  his  maintenance  and  education ;  and  he  may  be  sued  for 
necessaries  furnished,  and  schooling  given  to  a  child,  under  just 
and  reasonable  circumstances,  (c)  The  father  is  bound  to  sup- 
port his  minor  children,  if  he  be  of  ability,  even  though  they 
have  property  of  their  own ;  but  this  obligation  in  such  a  case 
does  not  extend  to  the  mother,  (d)  ^  and  the  rule,  as  to  the  father, 

(a)  N.  Y.  Revised  Statutes,  i.  614. 

(b)  See  infra,  208,  n.  (/).  The  statute  law  of  New  York,  prior  to  the  Revised 
Statates,  which  went  into  operation  in  January,  1880,  extended  this  legal  duty  of 
neoessaiy  maintenance  to  grandparents  and  grandchildren,  redprocaUy.  This  is  the 
provision  in  the  statute  of  48  Eliz.,  and  it  has  probably  been  followed,  generally,  in 
the  other  states.  See,  to  this  purpose,  4  N.  H.  162 ;  Statute  Laws  of  Connecticut,  1784, 
p.  98,  and  of  1S88,  p.  868  ;  Act  of  South  Carolina,  1712  ;  2  Bailey,  820.  The  Revised 
Statutes  of  Massachusetts,  of  1886,  speftk,  on  this  point,  only  of  parents  and  children. 

(e)  Simpson  v.  Robertson,  1  Esp.  Cas.  17  ;  Ford  v.  Fotheigill,  ib.  211  ;  Stanton  «. 
Willson,  8  Day,  87  ;  Van  Yalkenburgh  v.  Watson,  18  Johns.  480. 

((2)  Hughes  V.  Hughes,  1  Bro.  C.  0.  887  ;  Pulsford  v.  Hunter,  8  id.  416 ;  Haley  v. 
Bannister,  4  Madd.  275  ;  Whipple  v,  Dow,  2  Mass.  415  ;  Dawes  v,  Howard,  4  Mass.  97. 

1  See  198,  n.  1.     The  language  of  the  Burke,  4  Sandf.  Ch.  617 ;  Watts  v,  Steele, 

text  must  be  taken  to  apply  only  to  ques-  19  Ala.  656  ;  Ransome  v.  Bui^gess,  L.  R. 

tions  arising  between  the  father  and  child  8  £q.  773  ;  Carmichael  v.  Hughes,   20 

as  to  an  allowance  to  the  parent  out  of  Law  J,  x.  a.  Ch.  296 ;  6  £.  L.  &  Kq.  71  ; 

the  child's  property,  as  to  which  see  Mat-  [In  re  Eerrison's  Trusts,  12  L.   B.   £q. 

ter  of  Kane,  2  Barb.  Ch.  875  ;  Matter  of  422J 
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has  become  relaxed,  (e)  The  courts  now  look  with  great  liberal- 
ity to  the  circumstances  of  each  particular  case,  and  to  the 
respective  estates  of  the  father  and  children;  and  in  one  case, 
where  the  father  had  a  large  income,  he  was  allowed  for  the 
maintenance  of  his  infant  children,  who  had  still  a  larger  in- 
come. (/)    The  legal  obligation  of  the  father  to  maintain  his 

child  ceases  as  soon  as  the  child  is  of  age,  however  wealthy 
*  192  *  the  father  may  be,  unless  the  child  becomes  chargeable 

to  the  public  as  a  pauper,  (a)  The  construction  put  upon 
the  statute  of  43  Eliz.  renders  it  applicable  only  to  relations  by 
blood;  and  the  husband  is  not  liable  for  the  expenses  of  the 
maintenance  of  the  child  of  the  wife  by  a  former  husband,  (()  nor 
for  the  expense  of  the  maintenance  of  the  wife's  mother,  (e)  If, 
however,  he  takes  the  wife's  child  into  his  own  house,  he  is  then 
considered  as  standing  in  loco  parentis^  and  is  responsible  for  the 
maintenance  and  education  of  the  child  so  long  as  it  lives  with 
him ;  for,  by  that  act,  he  holds  the  child  out  to  the  world  as  part 
of  his  family,  (d)  There  was  great  force  of  reason  and  justice 
in  the  extrajudicial  dicta  referred  to  in  the  case  in  Strange^  that 
the  husband  ought  to  maintain  the  parents  of  his  wife,  if  he  was 
able,  and  they  were  not;  because  the  wife  was  liable  before 
marriage  to  support  them,  and  her  personal  property  and  the 
use  of  her  real  estate  passed,  by  the  marriage,  to  her  husband. 
But  the  statute  does  not  reach  the  case ;  and  when  the  wife,  by 

(e)  If  the  father  be  without  means  to  main  tain  and  educate  his  children  according 
to  their  future  expectations  in  life,  courts  of  equity  wUl  interpose  and  make  an  allow- 
ance out  of  the  estate  of  the  children,  and  in  an  urgent  case  will  even  break  into  the 
principal  of  a  vested  legacy,  for  the  purpose  of  educating  an  infant  legatee.  Newport 
V.  Cook,  2  Ashniead,  332. 

(/)  JerYoise  v.  Silk,  Cooper,  £q.  52.  See  also  Maberly  v.  Turton,  14  Yes.  499. 
Massachusetts  Revised  Statutes,  1836,  pt.  2,  tit  7,  c.  78,  are  to  the  same  effect.  If  an 
infant  becomes  entitled  to  a  sum  of  money  during  infancy,  the  Court  of  Chancery,  on 
the  application  of  the  father,  will  order  a  reference  in  respect  to  the  future  maintenance 
of  the  child  out  of  the  fund  ;  but  it  is  not  usual  to  make  such  an  allowance  retrospec- 
tively.    1  Tamlyn,  22. 

(a)  Parish  of  St.  Andrew  v.  Mendez  de  Breta,  1  Ld.  Raym.  699. 

(6)  Tubb  V,  Harrison,  4  T.  R.  118  ;  Gay  ».  Ballou,  4  Wend.  408.  But  now,  by  the 
English  statute  of  4  &  5  Wm.  lY.  c.  76,  sec.  57,  the  person  who  marries  a  woman,  the 
mother  of  legitimate  or  illegitimate  children,  becomes  liable  to  maintain  them  as  part  of 
his  family,  until  tlie  age  of  sixteen  years,  or  until  the  death  of  the  mother.  [See  Hardy 
9.  Alherton,  7  Q.  B.  D.  264.] 

(c)  Rex  V,  Munden,  1  Str.  190 ;  Freto  v.  Brown,  4  Mass.  675 ;  Anon.,  8  K.  Y. 
Legal  Observer,  354. 

{d)  Stone  v.  Carr,  3  Esp.  1 ;  Lord  Ellenborough,  in  Cooper  r.  Martin,  4  East,  82. 
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her  marriage,  parts  with  her  ability  to  maintain  her  children, 
she  ceases  to  be  liable.  (0)  If,  however,  the  wife  has  separate 
property,  the  Court  of  Chancery  would,  undoubtedly,  in  a  proper 
case,  make  an  order  charging  that  property  with  the  necessary 
support  of  her  children  and  parents. 

A  father  is  not  bound  by  the  contract  or  debts  of  his  son,  even 
for  articles  suitable  and  necessary,  unless  an  actual  authority  be 
proved,  or  the  circumstances  be  sufficient  to  imply  one.  (2;) 
Were  it  otherwise,  a  father  who  ha4  an  imprudent  son  might  be 
prejudiced  to  an  indefinite  extent  What  is  necessary  for  the 
child  is  left  to  the  discretion  of  the  parent;  and  where 
*  the  infant  is  stib  potestate  parentis^  there  must  be  a  clear  *  193 
omission  of  duty,  as  to  necessaries,  before  a  third  person 

(e)  Billin^piley  v.  Critchet,  1  Bro.  G.  C.  268 ;  Cooper «.  Martin,  4  East,  76. 

{x)  Support  ^The  duty  of  a  parent  Hotchkias,  96  N.  Y.  801;  Byrnes  v.  Clark, 
to  Bopply  neceaaariea  for  his  minor  chilclren  57  Wis.  18  ;  Yoong  v,  Herman,  97  N.  C. 
is  both  a  legal  and  a  moral  one.  Porter  v.  280  ;  Alien  v,  Allen,  60  Mich.  685.  A 
Powell,  79  Iowa,  151 ;  80  Am.  L.  Reg.  N.  8.  step-father  is  not  legally  bound  to  support 
20,  28  ;  80  Cent.  L.  J.  286,  288,  note  ;  a  step-child  and  is  not  entitled  to  its  ser- 
Schammel  v.  Schammel,  105  Cal.  258.  A  yiees,  or  to  an  allowance  for  its  support 
parent  is  liable  f<v  necessaries  supplied  to  Gerber  v.  Banerline,  17  Oregon,  115 ; 
lus  minor  child  only  when  he  has  refused  Ellis  v.  Gary,  74  Wis.  176  ;  £1a  v.  Brand, 
to  snpply  them  to  the  child,  or  when  the  63  N.  H.  14  ;  McMabill  v,  McMahill,  118 
child  lives  away  from  home  with  his  con-  111.  461.  But  by  receiving  such  child  into 
sent  Miller  o.  Davis,  49  111.  App.  877 ;  his  famUy  he  is  precluded  from  holding 
Cooper  V.  McNamara  (Iowa),  60  N.  W.  its  guardian  for  amounts  expended  in  its 
Bep.  522  ;  Manning  v.  Wells,  29  N.  Y.  8.  support.  Norton  v.  Ailor,  11  Lea,  568  ; 
1044 ;  82  id.  601 ;  Brewer  v,  Warner,  126  He  Dissenger,  89  N.  J.  Eq.  227  ;  Livings- 
Penn.  St  151  ;  In  re  Livemois,  78  Mich,  ton  v,  Hammond,  162  Mass.  875.  So  of  a 
880  ;  Blackley  V.  Laba,  68  Iowa,  22;  Parker  grandparent  Mobley  v,  Webb,  88  Ala. 
V.  Tillinghast,  19  Abb.  N.  o.  190.  When  489.  Also  of  an  uncle  who  receives  his 
members  of  a  family  assist  each  other  with  infant  niece  into  his  family.  SUrkie  v. 
personal  services,  they  are  presumed  to  do  Perry,  71  Cal.  495.  A  son  who  cares  for 
80  gratuitously.  Dlsbrow  v.  Durant  54  an  aged  parent  cannot  recover  therefor 
N.  J.  lu.  843 ;  Ellis  v.  Cary,  74  Wis.  176 ;  upon  a  merely  implied  promise.  Hudson 
Kessler's  Estate,  87  Wis.  660.  An  infant  v.  Hudson,  90  Ga.  581 ;  O'Kelly  v.  Paulk- 
who  lives  with  its  father,  is  not  liable  to  ner,  92  Oa.  521;  Pritchard  v.  Pritchard,  69 
him  for  its  maintenance,  even  when  it  Wis.  878.  Accrued  and  future  dividends 
expressly  agrees  to  pay  therefor.  Perkins  from  an  infimt's  estate  may,  by  the  court's 
«.  Westcoat,  3  Col.  App.  888  ;  Kinsey  v,  order,  be  paid  to  its  father  on  his  under- 
State,  98  Ind.  851.  Children  who  con-  taking  to  apply  them  to  its  maintenance, 
tinne  to  live  at  home  after  their  minority  clothing,  and  education.  In  re  Birch's 
are  not  liable  for  their  board  in  the  ab-  Trustees,  15  L.  B.  Ir.  880 ;  see  /n  re  Loft- 
aenoe  of  an  express  contract    Beardsley  v.  house,  29  Ch.  D.  921. 
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can  interfere,  and  furnish  them,  and  charge  the  father.  It  will 
always  be  a  question  for  a  jury,  whether,  under  the  circumstances 
of  the  case,  the  father's  authority  was  to  be  inferred,  (a)  If  the 
father  suffers  the  children  to  remain  abroad  with  their  mother, 
or  if  he  forces  them  from  home  by  severe  usage,  he  is  liable  for 
their  necessaries.  (()  ^    And  in  consequence  of  the  obligation  of 

(a)  Baker  v.  Keen,  2  Starkie,  501  ;  Van  Valkenbm^h  r.  Watson,  18  Johna.  480  ; 
Hortimore  v,  Wright,  6  M.  &  W.  482. 

{b)  Lord  Eldon,  in  Bawlyns  v.  Van.  Dyke,  8  Esp.  252 ;  Stanton  v.  WiUson,  8  Day^ 
37.  Though  the  father  be  liable  for  neceaaariea  supplied  to  his  cMld  without  his  con- 
sent, because  he  is  bound  to  support  him,  and  is  entitled  to  his  sernoes^  yet  a  guardian 
is  not  so  liable.     Call  v.  Ward,  4  Watts  A  S.  118. 


1  Pdreni  and  Ohiid,  ^  (a)    Duly   to 
tupport  —  It  hss  been  said  by  Cockbum, 
C.  J.,  in  a  dissenting  opinion,  to  be  well 
established  that  except  under  the  operation 
of  the  poor  law,  there  is  no  legal  obligation 
on  the  part  of  the  father  to  maintain  his 
child,  unless  the  neglect  to  do  so  should 
bring  the  case  within  the  criminal  law. 
CiviUy  there  lb  no  such  obligation.     And 
he  cites  Parke,  B.,  in  Mortimore  v.  Wright, 
6  M.  &  W.  482,  488,  to  the  same  effect 
Bazeley  v.  Forder,  L.  R.  8  Q.  B.  559,  565. 
In  this  case,  to  be  sure,  the  majority  of 
the  court  held  the  defendant  liable  to  a 
third  person  for  necessaries  supplied  for 
his  child  on  the  order  of  his  wife.    But  it 
was  on  the  ground  that  as  she  was  justifi- 
ably living  separate  from  her  husband,  and 
had  the  custody  of  her  child  under  statu- 
tory authority,  the  reasonable  expenses  of 
the  child  were  part  of  her  reasonable  ex- 
penses ;  and  in  the  opinion  of  the  court, 
by  Blackburn,  J.,  it  is  intimated  that  a 
father's  legal  obligation  to  support   his 
child  is  not  more  than  to  supply  such  food 
and  clothing  as  are  necessary  for  health, 
lb.  564.      See  Reynolds  v.  Sweetser,  15 
Gray,  78.    Shelton  v.  Springett,  11  C.  & 
452,  is  clear  to  the  same  point,  and  Jerris, 
G.  J.,  says,   "  If  a  father  turns  his  son 
upon  the  world,  the  son's  only  resource  in 
the  absence  of  anything  to  show  a  contract 
on  the  father's  part,  is  to  apply  to  the 
parish,  and  then  the  proper  steps  will  be 
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taken  to  enfOToe  the  performance  of  tho 
parent's  legal  duty."      Cordon  v.  Potter, 
17  Vt.  1848 ;  Raymond  v.  Loyl,  10  Barb. 
488 ;  Chiloott  a.  Trimble,   18  Barb.  502. 
There  are  dietat  more  or  less  considered* 
to  a  contrary  effect  in  several  American 
cases.      Dennis  v.  Clark,   2  Gush.  847, 
853 ;    Weeks  v,   Merrow,  40   Me.   151 
Townsend  v.  Bumham,   88  N.  H.  270 
Grorowell  v,  Beqjamin,  41    Barb.   558 
Fitler  v.  Fitler,  88  Penn.  St.  50.    [That 
there  is  no  l^gal  obligation  to  support,  see 
Freeman  p.  Robinson,  88  N.  J.  L.  883 ; 
McMillan  r.  Lee,  78  111.  448.    But  see 
Furman  v.  Van  Sise,  56  N.  T.  485,  489  ; 
HoltKman  v.  Oastleman,  2  McArth.  555. 
In  general,  if  support  is  furnished  by  a 
parent,  even  though  he  be  also  guardian, 
or  by  one  standing  in  loeo  parmUii,  as  a 
step-father,  it  is  presumed  to  be  furnished 
gratuitously,  and  no  allowance  is  to  be 
made  for  it    Smith  v,  Rogers,  24  Xmdb, 
140;   Horton's  App.,  94  Penn.  St.  62; 
Gerdes  v,  Weiser,  54  Iowa,  591 ;  Bvake  v. 
Turner,  85  N.  G.  500 ;  McKnight's  Bx'rs  v. 
Walsh,  8  G.  E.  Green,  186  ;  Walling^s  Cas^ 
85  K.  J.  £q.  105,  and  note.    But  the  same 
authorities  hold  that  the  court,  if  appUed 
to  in  the  first  instance,  may  make  an  al- 
lowance to  the  parent  out  of  the  infant** 
estate  for  the  support  of  the  latter,  when* 
ever  the  parent  is  unable  to  support  the 
child  in  its  proper  position.    The  eaminfi 
of  the  child  belong  to  the  father,  unlsM 
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the  father  to  provide  for  the  maintenance,  and,  in  some  qualified 
degree,  for  the  education  of  his  infant  children^  he  is  entitled 


the  child  is  emancipated.  Don^gan  «. 
Davis,  66  Ala.  862 ;  Wright  v.  Dean,  79 
Ind.  407 ;  Grand  Rapids,  Ac  R.  B.  Go.  9. 
Showers,  71  Ind.  461.  On  the  death  of 
the  &ther  the  same  right  to  seirices  vests 
iu  the  mother.  Furman  v.  Yan  Sise,  56 
N.  Y.  435.  Bat  see  dissenting  opinion  of 
Allen,  J.  Where  senrioes  were  rendered 
by  a  child  who  was  of  age  and  married, 
but  lived  with  the  lather,  they  were  held 
presumably  gratoitoos.  Houck  v.  Houck, 
79Penn.  St  652.— b.] 

{b)  Right  to  Services.  —  And  it  has 
been  Baid  that  it  is  in  consideration  of  the 
duty  to  furnish  adequate  support  to  his 
child  during  infancy,  that  the  father  has 
a  right  to  the  child's  services,  or  to  their 
value  if  rendered  to  a  third  person. 
[Grand  Rapids,  &c.  R.  R.  Co.  o.  Showers, 
71  Ind.  451.]  (Qmtra,  50  N.  H.  501,  in- 
fra,) But  this  IB  the  extent  of  the 
lather^s  right.  He  cannot,  for  instance, 
recover-  a  bounty  due  the  son  for  enlist- 
ment, for  that  is  a  gift  and  not  wages. . 
Banks  v,  Conant,  14  Allen,  497 ;  Hears  v. 
Bickford,  55  Me.  628  ;  Abbott  v.  Converse, 
4  Allen,  680,  588.  Whatever  the  ground, 
the  right  to  recover  for  the  services  of  a 
minor  son  was  extended  to  a  widow,  in  a 
case  where  the  son  had  been  maintained 
by  her,  had  no  guardian,  and  had  rendered 
the  services  by  her  permission.  Matthew- 
son  V.  Perry,  87  Conn.  485  ;  Hammond  v. 
Corbett;  50  N.  H.  601.  Compare  Boynton 
V.  Clay,  68  Me.  286,  where  the  son  re- 
covered. It  is  fnrther  said  that  the  father^s 
right  to  his  child's  services  may  be  forfeited 
by  misconduct,  and  it  may  be  transferred 
to  the  minor  either  by  contract  or  by  gift, 
but  a  gift  is  revocable  nntfl  acted  npon. 
Abbott  9.  Converse,  mtpra.  See  Reg.  v. 
Belbome,  2  EL  ft  EL  275.  As  to  sednc- 
tion,  see  205,  n.  1. 

(c)  CuMtody.  ^  It  is  fttrther  said  that 
the  exclusive  right  of  the  father  to  the 


custody  of  the  child  arises  from  the  same 
consideration.  Johnson  v.  Terry,  84  Conn. 
259,  268.  But  the  mother  is  said  to  be 
entitled  tM  guardian  by  nurture  of  her  chil- 
dren under  14,  after  her  husband's  death. 
In  re  Moore,  11  Ir.  Com.  Law,  1.  Al- 
though the  strict  doctrine  of  the  common 
law  (see  In  re  Hakewill,  12  C.  B.  228)  was 
asserted  in  Johnson  v.  Twry,  tnpra,  and 
it  was  there  said  that  a  father  could  not 
bar  hunself  from  asserting  his  right  by 
contract  or  otherwise  (see  also  Yansittart 
V.  Yansittart,  4  K.  ft  J.  62  ;  2  DeG.  ft  J. 
249,  and  cases  cited ;  Hamilton  o.  Hector, 
L.  R.  6  Ch.  701  ;  In  re  Andrews,  L.  R. 
8  Q.  B.  168),  the  equitable  principles 
stated  in  the  text,  194  (see  as  to  chancery 
guardians,  pod,  lect  80),  are  repeated  in 
Dumain  v,  Gwynne,  10  Allen,  270,  271 ; 
and  in  that  case  such  a  contract  by  a  wife 
who  had  the  lawftd  custody  of  the  children 
was  considered  not  to  be  necessarily  void, 
as  to  either  her  or  her  husband.  See 
Albert  v.  Perry,  1  McCarter,  540.  And 
such  a  contract  by  a  father  was  thought 
valid  where  his  conduct  to  the  child  had 
been  very  gross.  Swift  v.  Swift,  84  Beav. 
266 ;  8.  c.  84  L.^  J.  Ch.  209 ;  affid.  ib. 
894.  A  striking  illustration  of  the  dis- 
cretion now  exercised  by  the  courts  is 
found  in  Matter  of  Neal,  8  Am.  Law  Rev. 
578,  where  the  father  had  been  guilty 
of  no  fault.  See  In  re  Goodenough,  19 
Wis.  274 ;  State  v.  Libbey,  44  N.  H.  821 ; 
In  re  Pool,  14  Law  Rep.  269.  As  to  the 
choice  allowed  the  infant, — in  England, 
whatever  the  precocity  of  the  child,  a  girl 
np  to  sixteen  has  no  discretion  to  consent 
to  leaving  her  fiither,  and  he  may  have  her 
delivered  np  to  him  on  habeae  eorpue. 
Reg.  V,  Howes,  8  El.  ft  El.  882.  But  see 
In  re  Connor,  16  Ir.  C.  L.  112,  where 
fourteen  was  held  the  age  of  discretion  for 
a  boy.  Hyde  v.  Hyde,  29  L.  J.  Mat  Cas. 
150.     Mental  capacitv  has  been  thought 
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to  the  custody  of  their  persons,  and  to  the  value  of  their  labor 
and  services,  (x)     There  can  be  no  doubt  that  this  right  in  the 


aD  important  consideration.  Curtis  v. 
Cartis,  5  Gray,  585  ;  In  re  Goodenoogh, 
tupra.  Other  cases,  in  which  the  propriety 
of  the  use  of  habeat  ctrrpM  is  also  consid- 
ered, are  State  9.  Baird,  S  C.  £.  Green, 
194 ;  4  C.  E.  Green,  481;  State  v.  Richard- 
son, 40  N.  H.  272  ;  State  v.  Banks,  26  lud. 
495 ;  Reg.  v.  Clarke,  7  El.  &  Bl.  186 ;  In  re 
Andrews,  supra;  post^  205,  and  notes. 
Both  in  England  and  in  many  of  the  United 
States,  either  as  the  result  of  legislation  or 
without  it,  the  custody  of  the  children  may 
in  some  cases  he  given  to  the  mother.  Baze- 
ley  V,  Forder,  Dumain  9.  Gwynne,  State 
V.  Baird,  In  \re  Moore,  gupra ;  Thomas  v. 
Thomas,  5  C.  E.  Green,  97.  In  one  case 
the  English  court  for  matrimonial  causes 
denied  the  custody  of  the  children  to  either 
parent,  on  the  ground  of  their  unfit- 
ness, and  gare  it  to  a  third  person.  Chet- 
wynd  V.  Chetwynd,  35  Law  J.  Mat.  Cas. 
21.  The  question  of  custody  under  the 
English  statutes  now  lies  almost  entirely 
within  the  discretion  of  the  court.  Sym- 
ington vC  Symington,  2  L.  R.  H.  L.  Sc 
415 ;  In  re  Taylor,  4  Ch.  D.  157  ;  In  re 


Goldsworthy,  2  Q.  B..  D.  76  ;  The  Queen 
V.  Nash,  10  Q.  B.  D.  454.  The  court 
will,  however,  follow  the  coomion-law 
rules,  unless  reason  is  shown  to  the  con- 
traiy.  Ckues  supra.  In  Symington  v,  Sym- 
ington, supra,  the  custody  of  the  sons  was 
committed  to  the  father,  and  that  of  the 
daughters  to  the  mother.  In  The  Queen 
V.  Nash,  the  natural  right  of  the  mother 
of  an  illegitimate  child  to  its  custody  was 
recognized.  See  also  Nine  v,  Starr,  8  Or. 
49.  In  the  recent  cases  in  this  country 
the  courts  have  exercised  a  similar  discre- 
tion, and  have  heen  governed  mainly  by 
considerations  as  to  the  welfare  of  the 
children.  Corrie  v.  Corrie,  42  Mich.  509  ; 
McKim  V,  McKim,  12  R.  I.  462 ;  8.  c.  84 
Am.  Rep.  694  and  note  ;  English  v,  Eng- 
lish, 32  N.  J.  £q.  738  ;  Matter  of  Bort,  26 
Kans.  308 ;  McShan  v.  McShan,  56  Miss. 
413  ;  Matter  of  Welch,  74  N.  Y.  299.  See 
Can-  V.  Carr,  22  Gratt  168.  In  D* Alton 
V.  D' Alton,  4  P.  D.  87,  and  Matter  of 
Bort,  supra,  the  custody  was  given  to  a 
third  person  instead  of  to  either  parent 
See  also  Heinemann's  App.,  96  Penn.  St. 


{x)  Custody,  —  See  34  Cent  L.  J.  216, 
218  ;  Green  v.  Campbell,  35  W.  Va.  698. 
The  father^s  right  to  a  daughter's  custody 
and  services  terminates  upon  her  marriage 
during  infancy.  Aldrich  v.  Bennett,  63 
N.  H.  416 ;  Cnftsbury  v.  Greenboro' 
(Vt.),  29  Ati.  Rep.  1024.  The  marriage 
of  a  minor  son  so  far  emancipates  him 
that  the  father  is  not  entitled  to  his  wages 
if  necessary  for  the  support  of  the  minor's 
wife.  Com'th  v.  Gnham,  157  Mass.  73. 
A  father's  insolvency  did  not  disable  him 
to  emancipate  bis  son  and  relinquish  his 
right  to  his  earnings.  Trapnell  v.  Conk- 
lyn,  37  W.  Va.  242 ;  Atwood  v.  Holcomb, 
39  Conn.  270. 

A  father  cannot  by  mere  agreement 
deprive  himself  of  the  control  of  his  chil- 
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dren.  Hamilton  v.  Hector,  L.  R.  6  Ch. 
701 ;  but  he  may  forfeit  such  right  by 
abandonment  Lovell  o.  Hoose  of  the 
Good  Shepherd  (Wash.),  37  Pac.  Rep. 
660;  Schroederv.  Filbert  (Neb.),  60  K. 
W.  Rep.  89  ;  see  Cunningham  o.  Barnes, 
87  W.  Va.  746.  The  father,  if  a  suitable 
person,  is  entitied  to  his  infisnt  child's 
custody  as  against  a  statutory  guardian. 
Brooke  v.  Logan,  112  Ind.  183.  A  child 
within  the  age  of  nurture  may,  in  a  strong 
case,  such  as  the  dangerous  and  incnrable 
lunacy  of  the  mother,  be  ordered  in  the 
court's  discretion  removed  from  her  care. 
Reg.  V.  Bamet  Union,  58  L.  T.  947  ;  see 
State  9.  Reuff,  29  W.  Ya.  751.  In  deter- 
mining the  custody  of  child,  its  welfare  is 
the  chief  consideration,  but  the  parental 
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father  is  perfect,  while  the  child  is  under  the  age  of  fourteen 
years.  But  as  the  father's  guardianship,  by  nature,  continues 
until  the  child  has  arrived  to  full  age,  and  as  he  is  entitled  by 


112.  The  oourta  have  gone  very  far  in 
refuaing  to  allow  a  father  to  regain  the 
custody  of  a  child  which  he  had  Tolontarily 
surrendered  when  it  seemed  against  the 
best  interest  of  the  child.  Chapsky  9. 
Wood,  26  Kans.  650 ;  s.  c.  40  Am.  Rep. 
821  and  note ;  Venero.  Ford,  87  Ark.  27. 
Comp.  Matter  of  Scarritt,  76  Mo.  566. 
See  Moore  v.  Christian,  56  Miss.  408; 
Clark  V.  Bayer,  82  Ohio  St.  299.  In 
Bentley  v.  Terry,  59  Ga.  555,  it  was  held 
that  a  contract  transferring  snch  custody 
was  valid  and  irreyoeable.  Snch  a  con- 
tract is  now  valid  by  statute  in  England, 
subject,  however,  to  the  right  of  the  court 
to  refuse  to  enforce  it  if  it  is  contrary  to 
the  interests  of  the  children.  But  such  a 
contract  only  devests  the  father  of  his 
rights.  It  does  not  transfer  his  rights, 
but  leaves  the  court  free  to  consult  simply 
the  interests  of  the  child  as  to  custody  and 
education.  In  re  Besant,  11  Ch.  D. 
508.— B.] 

{d)  EducaHon,  — The  general  principle 
as  to  religious  education  is  that  a  child  is 


to  be  educated  in  the  religion  of  its  father, 
Hawksworth  w.  Hawkswortb,  L.  R.  6  Ch. 
589 ;  Austin  v.  Austin,  84  L.  J.  m.  b.  Ch. 
499  ;  [In  re  Agar-Ellis,  10  Ch.  D.  49  ;  In 
re  Agar-£llis,  24  Ch.  D.  817  ;]  see  Skin, 
ner  v.  Orde,  L.  B.  4  P.  C.  60 ;  although 
in  a  case  which  has  since  been  thought  to 
have  gone  nther  far,  where  a  child  had 
already  reached  the  age  of  nine,  and  had 
acquired  a  strong  preference  for  the  religion 
of  his  mother,  who  was  his  guardian,  the 
court  declined  to  interfere,  Stourton  v. 
Stourton,  8  De  O.,  M.  &  G.  760.  [An 
agreement  by  a  father  to  relinquish  the 
control  of  the  religious  education  of  his 
child  is  invalid ;  but  the  right  may  be 
abandoned,  and  then  the  court  will  con- 
sider simply  the  interests  of  the  children. 
Andrews  o.  Salt,  8  L.  B.  Ch.  622 ;  In  re 
Clarke,  21  Ch.  D.  817.  And  it  would 
seem  that  where  the  welfare  of  the  children 
absolutely  requires  it,  a  father  may  be  re* 
strained  from  interference  even  without  an 
abandonment  being  shown.  In  r$  Grimes, 
lllr.  R.£q.  465.— B.] 


right  and  marital  duty  will  also  be  taken 
into  account,  marital  duty  including  the 
duty  of  husband  and  wife  both  to  each 
other  and  to  the  children  by  giving  them 
their  joint  care  and  affection.  In  re 
Elderton,  25  Ch.  D.  220  ;  Condon  v.  Yol- 
lum,  57  L.  T.  154  ;  In  re  Witten,  id.  886 ; 
Constable  0.  Constable,  84  W.  R.  649 ; 
Smart  v.  Smart,  [1892]  A.  C.  425  ;  In  re 
McOratb,  [1898]  1  Ch.  148 ;  Reg.  v.  Gyn- 
gall,  [1898]  2  Q.  B.  282  ;  In  re  EUiott,  82 
L.  R.  Ir.  504 ;  Richards  v,  Collins,  45 
N.  J.  Eq.  288 ;  Johnston  v,  Johnston 
(Wis.),  62  N.^  W.  Rep.  181 ;  In  re  Snook, 
54  Kansas,  219 ;  In  re  Gates,  95  Cal.  461 ; 
Park*8  Appeal,  166  Penn.  St  249 ;  Slater 
9.  Slater,  90  Ya.  845. 


When  the  father  of  infant  children  dies, 
and  their  mother  re>marries,  her  possession 
of  property  left  for  them  by  the  father  is 
as  bailiff  for  them,  and  not  as  guardian 
by  nurture  ;  and  their  dumge  of  domicile 
if  any,  by  reason  of  her  changed  domicile, 
is  the  result  of  her  exercise  of  a  power 
vested  in  her  for  the  children's  welfare 
rather  than  the  necessary  consequence  of 
her  change  of  domicile.  Wall  v.  Stanwick, 
84  Ch.  D.  763  ;  In  re  Beaumont,  [1893]  8 
Ch.  490. 

The  re-marriage  of  a  wife  who  has  ob- 
tained a  divorce  for  desertion  does  not  de- 
prive her  of  her  child's  services.  Winslow 
V.  State,  92  Ala.  78  ;  see  Whitehead  v. 
Iron  M.  &c.  R.  Co.,  22  Mo.  A  pp.  60. 
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statute  to  constitute  a  testamentary  guardian  of  the  person  and 
estate  of  his  children  until  the  age  of  twenty-one,  the  inference 
would  seem  to  be,  that  he  was,  in  contemplation  of  the  law, 
entitled  to  the  custody  of  the  persons,  and  to  the  value  of  the 
services  and  labor,  of  his  children,  during  their  minority.  This 
is  a  principle  assumed  by  the  elementary  writers,  (c)  and  in 
several  of  the  judicial  decisions,  (c?)  In  Qale  v.  Parrot,  (e)  it 
was  observed,  that  if  the  minor  was  eloigned  from  the  parent, 
he  mighty  of  necessity,  be  entitled  to  receive  the  fruits  of  his 
own  labor,  and  that  it  would  require  only  slight  circumstances 

to  enable  the  court  to  infer  the  parent's  consent  to  the 
*194  son's  receipt  and  enjoyment  of  his  *.own  wages.     The 

father,  says  Blackstone,  has  the  benefit  of  his  children's 
labor  while  they  live  with  him,  and  are  maintained  by  him;  and 
this  is  no  more  than  he  is  entitled  to  from  his  apprentices  or 
servants,  (a) 

The  father  may  obtain  the  custody  of  his  children  by  the  writ 
of  habeas  corpuSj  when  they  are  improperly  detained  from  him ;  (6) 
but  the  courts,  both  of  law  and  equity,  will  investigate  the  cir- 
cumstances, and  act  according  to  sound  discretion,  and  will  not 
always,  and  of  course,  interfere  upon  habeas  corpus^  and  take  a 
child,  though  under  fourteen  years  of  age,  from  the  possession 
of  a  third  person,  and  deliver  it  over  to  the  father  against  the 
will  of  the  child.  They  will  consult  the  inclination  of  an 
infant,  if  it  be  of  a  sufficiently  mature  age  to  judge  for  itself, 
and  even  control  the  right  of  the  father  to  the  possession  and 
education  of  his  child  when  the  nature  of  the  case  appears  to 

(c)  1  Bl.  Comm.  453  ;  Reeve's  Domestic  Belations,  290. 

{d)  Day  v.  Everett,  7  Mass.  145  ;  Benson  v.  Remington,  2  Maas.  118  ;  Pliimmer  v. 
V7ebb,  4  Maaon,  880.  The  father  may  maintain  suit  in  the  admiralty  for  the  wages  of 
a  minor  son,  earned  in  a  maritime  service. 

(e)  1  N.  H.  28. 

(a)  1  BL  Comm.  453.  A  father  may,  by  agreement  with  his  minor  child,  reUnquish 
to  the  child  the  right  which  he  would  otherwise  have  to  his  services,  and  authorize 
those  who  employ  him  to  pay  him  his  own  earnings.  Jenney  p.  Alden,  12  Mass.  875  ; 
Whiting  0.  Earle,  8  Pick.  201 ;  Burlingame  v.  Burlingame,  7  Cowen,  92 ;  Morse  v. 
Welton,  6  Conn.  547 ;  Yamey  r.  Young,  11  Yt.  258  ;  Tillotson  v.  McCrillis,  ib.  477. 
The  father  is  not  entitled  to  the  wages  of  a  son,  nor  to  avoid  his  reasonable  contracts, 
when  he  separates  from  the  mother  and  leaves  the  son  under  her  care.  Wodell  «• 
Ooggeshall,  2  Met.  89.  The  son,  in  such  cases,  may  make  a  valid  special  contract  with 
bis  employer.    Cbilson  v.  Phillips,  1  Yt.  41. 

(6)  The  King  v.  De  Mauneville,  5  East,  221. 
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warrant  it.(c)     *The  father  may  also  maintain  trespass  *195 
for  a  tort  to  an  infant  child,  provided  he  can  show  a  loss 
of  service,  for  that  is  the  gist  of  the  action  by  the  father.  {a){x) 

(e)  Archer^s  Case,  1  Ld.  Raym.  67S ;  Bex  v.  Smith,  2  Str.  982 ;  Rex  w.  Delaval, 
8  Barr.  1484 ;  Commonwealth  v.  Addicks,  5  Binney,  520 ;  The  case  of  M'Dowles, 
8  Johns.  828  ;  Commonwealth  v.  Nntt,  1  Browne  (Penn.),  148 ;  Ozanne  v.  Delile,  17 
Martin  (La.),  82;  llatter  of  Wollstonecraft,  4  Johns.  Oh.  80;  Creuze  v.  Hunter, 
2  Cox's  Cases,  242 ;  De  Manneville  v.  De  Manneville,  10  Yes.  62 ;  In  the  matter  of 
Mitchell,  K  M.  Charlton  (Ga. ),  494.  In  re  Ann  Uoyd,  8  Mann,  ft  Or.  547,  an  ille- 
gitimate child,  between  eleven  and  twelve  years  of  age,  brought  up  on  habeas  eorpua, 
being  allowed  to  choose  between  her  inother  and  putative  father,  elected  to  go  to  the 
latter.  Though  the  Court  of  Chancery  has  jurisdiction  to  control  the  father's  posses- 
sion of  his  child,  yet  in  England  a  court  of  common  law  has  no  such  delegated 
Authority.  Ex  parU  Skinner,  9  Moore,  278  ;  M'Clellan's  Case,  1  Dowl.  81.  See  also 
fti/ra,  220,  221.  In  the  case  of  The  King  v.  Greenhill,  4  Ad.  &  EL  624,  it  was  held 
that  the  father  was  entitled  to  the  custody  of  his  legitimate  children  when  they  were 
too  young  to  exercise  a  discretion  as  to  their  custody.  The  father^s  right  is  superior 
to  that  of  the  mother,  unless  it  appears  that  the  child  would  be  exposed  to  cruelty  or 
gross  corruption.  See  the  case  of  the  People  v.  Meroein,  8  HiU  (N.  Y.),  899  ;  to  the 
same  point,  infra,  205,  note.  Upon  habeas  corpus  the  chancellor  in  England  has  the 
same  jurisdiction  as  a  judge,  and  has  nothing  to  attend  to  but  personal  ill  usage  to 
the  child,  as  a  ground  for  taking  it  from  the  father.  But  when  there  is  a  cause  in 
toiurt,  other  circumstances  may  be  considered ;  and  if  the  father  cannot  educate  the 
child  in  a  manner  suitable  to  the  property  given  to  it  by  another,  the  court  will  not 


(a)  Hall  V.  Hallander,  4  B.  &  C.  660. 

(x)  A  &ther's  right  to  recover  in  his'  position  and  responsibility  as  a  &ther, 

own  right  for  injury  to  his  minor  child  and   may  recover  for    their    injury    by 

is  based   upon  the   family  relation  and  another's   negligence.     Hogsn        Pacific 

not   upon   that  of  master  and   servant.  Mills,  1^8  Mass.  402;  see  Be  Besondy, 

Netherland-American   Steam    Nav.    Co.  82  Minn.  885;  Holt  v.  Holt,    42  Ark. 

V.  Hollander,  29  Fed.  Rep.  417 ;  Orimsley  495 ;  Matthews  v.  Ma  Pac.  By.  Co.,  26 

V.   Hankins,   46   id.    400  ;  Natchez   &c.  Mo.  App.  75 ;  Savannah,  F.  &  W.  Ry.  Co. 

R.  Co.  V.  Cook,  68  Miss.  88  ;  Buechner  v.  Smith  (Ga.),  21  S.  E.  Rep.  157.    Negli- 

v.- Columbia  Shoe  Co.  (Minn.),  62    N.  gence  of  a  parent  or  of  a  person  having 

W.  Bep.  817  ;   Jackson    v.    Pittsburgh,  chaige  of  an  infant  is  imputable  to  the 

&c.  R.  Co.  (Ind.),  89  N.   K  Bep.  668 ;  child  when   suing  for  an  injury  from  a 

Kiml)e]l  v.  Miller,  54  IlL  App.   665  ;  see  wrongful  act.    See  Union  Pscific  By.  Co. 

Geranghty  v.  New,  7  Misc.  Rep.  (N.  Y.)  v.  McDonald,   152  U.  S.  262;  Grant  r. 

80  ;  Lawyer  v.  Fritcher,  180  N.  Y.  289 ;  Fitchburg,  160  Mass.  16 ;  Chicago  City 

HoTgan  V.  Pacific  Mills,   158  Mass.  402 ;  R.  Co.  v.  Wilcox,  188  IlL  870, 882  ;  John- 

Lovell  V.  De  Bardeleben  C.   &  I.    Co.,  son  v.  Reading  C.  P.  Ry.  Co.,  160  Penn. 

90  Ala.  IS  ;  Texas  &  P.  Ry.  Co.  v.  Brick,  St.    647  ;    Huerzeler   v.    Central    C.    R. 

88   Texas,   526 ;  Carey  9.  Berkshire  R.  Co.,  189  N.  Y.  490 ;  Foley  o.  N.  Y.  C. 

Co.  (1  Cush.  475),  48  Am.  Dec.  622  and  n.  k  H.  R.  Co.,  78  Hun,  248  ;  Slattery  v. 

A  widow,  who  supports  her  children  and  O'Connell,  153  Mass.  94 ;  Creed  i;.  Ken* 

has   their  services,   hss  much  the  same  dall,  156  Mass.  291  ;   Suhleuks  v.  Cen« 
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(2.)   Of  Educating  Children.  — The  education  of  children  in  a 
manner  suitable  to  their  station  and  calling  is  another  branch  of 

permit  the/cUher  to  vnthhold  from  it  that  education  ;  and  in  a  special  case  of  the  kind, 
chancery  would  not,  on  the  father's  application,  withdraw  a  child  from  the  custody  of 
its  aunt.  Lyons  v,  Blenkin,  1  Jac.  245 ;  Lord  Thurlow,  in  Powel  v.  Cleaver,  2  Bro. 
C.  C.  510,  8.  p.  Lord  Cottenhani,  in  Campbells.  Mackay,  2  My.  &  Cr.  81,  expressed 
himself  strongly  on  the  injurious  effects  of  a  permanent  residence  of  English  minors 
abroad,  and  he  would  not  allow  an  infant  war4  of  the  court  to  be  removed  out  of  the 
jurisdiction  of  the  court,  except  in  a  case  of  imperative  necessity.  The  New  York 
Revised  Statutes,  ii.  148,  149,  sec  59,  have  authorized  the  Supreme  Court  to  award  a 
habeas  corptu  on  behalf  of  the  wife,  when  the  husband  and  wife  lived  separate,  without 
being  divorced,  and  to  dispose  of  the  custody  of  minor  children  in  sound  discretion  ; 
and  the  chancellor  or  a  judge  may,  upon  habetu  corpus,  recover  and  dispose  of  any 
ehild  detained  by  the  Sodety  of  Shakers.  So  in  the  case  of  a  suit  by  the  wife  for 
divorce  or  separation,  the  court  may,  pending  the  suit,  or  at  or  after  a  final  hearings 
as  occasion  may  require,  make  such  order  for  the  custody,  care,  and  education  of  the 
children  as  may  seem  proper.  The  severity  of  the  rule  in  the  English  courts  of  law 
that  the  fother  has  an  absolute  control  over  the  custody  of  his  in&nt  child,  however 
young,  and  in  opposition  to  the  wishes  of  the  mother,  and  in  destruction  of  her  claim 
to  the  custody  of  the  child,  has  been  so  strongly  felt,  that  in  1887,  Mr.  Sergeant 
Talfourd  introduced  or  proposed  in  Parliament  a  bill,  to  empower  the  lord  chancellor 
and  judges  to  make  orders  relating  to  the  custody  of  infant  children  of  tender  age,  in 
eases  where  the  parents  are  living  apart,  upon  the  application  of  either  parent,  or  on 


tral  P.  Ry.  Co.  (Ky.),  23  S.  W.  Rep.  589 ;  15  So.  Rep.  511 ;  Schnur  v.  Citizens'  Trac- 

Lynch  o.  Met.  St  Ry.  Co.,  112  Mo.  420 ;  tion  Co.,  158  Penn.  St.  29  ;  Schmidt  v. 

Louisville,  N.  0.  k  J.  By.  Co.  v.  Hirsch,  ^Cook,  20  K.  Y.  S.  889  ;  Reed  v,  Madison, 

69  Miss.  126  ;Westerbeiigi;.Einzua  Creek,  88  Wis.    171;  Stnettgen  v.  Wis.  Cent 

Ac.  R.  Co.,  24  Am.  St  Rep.  510,  and  n. ;  R.  Co.,  80  Wis.  498  ;  see  Brennan  o.  New 

Wymore  v,  Mahaska  County,  78  Iowa,  York,  67  Hun,  648  ;  Gunn  v.  Ohio  River 

896  ;  Pratt  Coal  Co.  v.  Brawley,-  88  Ala.  R.  Co.,  87  W.  Ya.  421 ;  15  N.  J.  L.  J.  262. 

871 ;  Norfolk  &  W.  R.  Co.  r.  Groseclose,  In  certain  States  an  infant  of  tender  age, 

88  Ya.  267,  270  ;  Western  U.  Tel.  Co.  v,  like  one  under  seven  years  of  age,  is  held 

Hoffman,  80  Texas,  420,  424.     Thus  the  incapable  of  contributory  negligence,  and 

absence  from  home,  on  a  public  street,  its  parent's  negligence  cannot  be  imputed 

unattended,  of  a  child  two  years  old  is  to  it     See,  e.  g.  Bottoms  v.  Seaboard  & 

prima  facie  evidence  of  negligence  on  its  R.   R.   Co.,   114   N.  C.  699 ;    Pekin  o. 

mother's  part    Gibbons  v.  Williams,  185  McMahon,  154  111.  141 ;  Springfield  Cons. 

Mass.  838  ;    Grant  v.  Fitchburg,  160  Mass.  Ry.  Co.  v.  Welsch,  155  IlL  511 ;  Pierce  v. 

16.    The  parent's  negligence  in  such  case  Conners  (Col.),  87  P&c.  Rep.  721 ;  Hayes 

is  not,  however,  an  absolute  bar,  since  a  v.    Norcross,  162  Mass.  546 ;    Allen  v. 

child  of  intelligence  may  recover  if  its  Texas  &  P.  Ry.  Co.  (Texas),  27  S.  W. 

acts  would  not  be  deemed  careless  were  it  Rep.  943  :  Central  R.  ft  B.  Co.  p.  Golden, 

attended  by  a  person  of  reasonable  pru-  98  GhL  510. 

dence.     Wiswell  v,  Doyle,  160  Mass.  42 ;  In  general  a  father  is  not  liable  for 

see  Gay  v.  Essex  El.  S.  Ry.  Co.,  159  Mass.  his  child's  torts.     Hagerty  v.  Powers,  66 

288,  242  ;  McGuiness  v.  Butler,  id.  288  ;  Cal.  868  ;  Shockley  v.  Shepherd,  9  Honst 

Louisville  ft  N.  R.  Co.  v.  Markee  (Ala.),  (Del.),  270.      But  it  is  not  negligence 
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parental  duty,  of  imperfect  obligation  generally  in  the  eye  of 
the  municipal  law,  but  of  very  great  importance  to  the  welfare 
of  the  state,  (z)     Without  some  preparation  made  in  youth  for 


the  retam  of  a  writ  of  habeas  eorput  usued  at  the  instance  of  the  &ther.  In  Ahren- 
feldt  V,  Ahrenfeldty  before  the  assistant  yioendianceUor  of  New  York,  1  Hoff.  Ch.  497, 
in  a  biU  by  the  mother  for  a  separation  Ihnn  her  husband  for  abandonment,  and  a 
daim  for  the  custody  of  her  infant  children,  the  court  considered  it  to  be  the  settled 
FtUglish  law,  that  the  father  had  the  right  to  the  custody  of  his  children,  with  the  ex* 
ception  of  rery  tender  infancy,  unless  his  conduct  was  such  as  to  endanger  the  bodily 
or  moral  welfare  of  them,  or  any  of  them,  and  that  the  doctrine  of  the  common  law 
had  been  weakened,  though  not  overthrown,  in  the  United  States.  In  the  case  of 
Mercein  v.  The  People,  25  Wend.  M,  it  was  decided,  in  the  Court  of  Errors  of  New 
Toik,  that  as  a  general  rule  the  fitther  was  entitled  to  the  custody  of  his  minor 
children,  but  that  if  the  parents  lived  apart,  under  a  voluntary  separation,  snd  the 
lather  had  left  the  infant  in  the  custody  of  the  mother,  that  custody  would  not  be 
transferred  to  the  father  on  habeas  corpus  when  the  infant  was  of  tender  age  and 
sickly  haknt,  and  especially  if  the  qualifications  of  the  mother  for  the  care  were 
superior.  The  decision  in  ihe  Supreme  Court  was,  that  the  husband  had  the  better 
title  and  pariMnount  right  to  the  custody  of  hia  minor  children,  in  the  absence  of  any 
positive  disqualification  on  his'  part  for  the  discharge  of  his  parentaL  duties,  and  the 
^li<mi«n  of  the  husband  was  not  such  a  disqualification.  The  Court  of  Erron  was 
equally  decided  on  the  question  touching  the  dedsion  of  the  Supreme  Court,  and  its 
judgment  was  consequently  affirmed.  See  also  the  case  of  The  People  v.  Mercein,  8 
HiU,  infra,  206,  note  (a). 

per  «e  for  a  fiither  to  supply  his  young  Ic  G.  N.  Ry.  Co.  v.  Hinzie,  82  Texas, 

child  with  a  toiy  gun  with  which  he  after-  628. 

ward  iigures  another  person.    Chaddock         A  mother,  suing  for  iiguries  to  her  in- 

V.  Plummer,  88  Mich.  225  ;  see  Maddoz  fisnt  son  caused  by  the  defendant's  neglir 

V.  Brown,  71  Maine,   482 ;  Hoverson  v,  gence,  may  recover  the  wsges  he  could 

Noker,  60  Wis.  511 ;  Schouler,  Doul  ReL  have  earned  during  his  minority  without 

(5th  ed. ),  I  268.  deduction  for  his  support    Mauerman  v. 

A  minor,  who  serves  on  a  pasee  eomiiahu  St  Louis,  &c.  Ry.  Co.,  41  Mo.  App.  848. 
by  the  sheriflTs  command,  is  not  subject  to         Services  rendered  by  a  child  to  its  par- 

the  authority  of  his  father,  and  the  latter  ents  at  their  home  is  presumably  gratuit- 

is  not  liable  for  injuries  then  inflicted  by  ous.    Gann  v,  Csnn  (W.  Ya.),  20  S.  K 

him.     Coats  9.  Roberts,  85  La.  Ann.  891.  Rep.  910 ;  Re  Strickland,  82  N.  Y.  S. 

A  statute  which  forbids  the  parent  of  a  171 ;  In  re  Everts,  88  id.  498. 
female  child  under  fourteen  years  of  sge         (x)  It  is  the  right  of  the  father  to  de« 

to  procure  or  assent  to  its  employment  as  termiue  the  religion  in  which  his  children 

a  public  dancer  is  not  an  unconstitutional  shall  be  brought  up,  even  after  his  death, 

deprivation  of  his  right  to  the  child's  cus-  or  when  they  are  wards  of  court.    In  re 

tody  and  services,  but  is  a  valid  police  Agar-Ellis,  24  Ch.  D.  817  ;  In  re  Scanlan, 

regulation.    People  v.  Ewer,  141  N.  Y.  40  Ch.  D.  200  ;  in  r^  Walsh,  18  L.  B.  Ir. 

129  ;  19  N.  Y.  S.  938  ;  In  re  Ewer,  70  269  ;  /n  re  McGrath,  [1892]  2  Ch.  496 } 

Hun,  239.    A  parent  cannot  by  contrsct  67  L.  T.  686.    The  rule  is  probably  more 

exempt  his  child's  employer  ftt)m  liability  restricted  in  America.    See  Re  Brown's 

for  permanent  iiguries  to  the  child.    Inf  1  Estate,  166  Penn.  St  249.    Where  infants 
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the  ^quel  of  life,  children  of  all  conditions  would  probablj 
become  idle  and  vicious  when  they  grow  up,  either  from  the  want 
of  good  instruction  and  habits,  and  the  means  of  subsistence,  or 
from  want  of  rational  and  useful  occupation.  A  parent  who  sends 
his  son  into  the  world  uneducated,  and  without  skill  in  any  . 
art  or  science,  does  a  great  injury  to  mankind,  as  well  as  to  his 
own  family,  for  he  defrauds  the  community  of  a  useful  citizen, 
and  bequeaths  to  it  a  nuisance.  This  parental  duty  is  strongly  - 
and  persuasively  inculcated  by  the  writers  on  natural  law.  (J) 
Solon  was  so  deeply  impressed  with  the  force  of  the  obligation, 
that  he  even  excused  the  children  of  Athens  from  maintaining 
their  parents,  if  they  had  neglected  to  train  them  up  to  some  art 
or  profession,  (c)  Several  of  the  states  of  antiquity  were  too 
solicitous  to  form  their  youth  for  the  various  duties  of  civil  life, 
even  to  intrust  their  education  solely  to  the  parent;  but  this, 
as  in  Crete  and  Sparta,  was  upon  the  principle,  totally  inadmis- 
sible in  the  modern  civilized  world,  of  the  absorption  of  the 
individual  in  the  body  politic,  and  of  his  entire  subjection  to  the 
despotism  of  the  state. 

Distinguished  exertions  have  been  made  in  several  parts  of 
modem  Europe,  and  with  which  none  of  the  educational  insti- 
tutions of  antiquity  are  to  be  compared,  for  the  introduc-  - 
*  196  tion  of  elementary  *  instruction  accessible  to  the  young  of 
all  classes.     This  has  been  the  case  particularly  in  Den« 
mark,  Norway,  Sweden,  Prussia,  some  parts  of  Germany,  and 

(b)  Piiffendorf,  b.  4,  c  11,  sec.  6 ;  Paley's  Aionl  PhUoaophy,  224,  826. 

(c)  Plutarch's  Life  of  Solon. 


were  interested  in  real  estate  in  England, 
whose  father  was  dead,  and  who  lived  with 
their  mother  oat  of  the  jorisdiction,  she 
being  one  of  three  testamentary  guardians, 
an  order  was  made,  at  the  instance  of  the 
other  guardians,  declaring  in  what  faith 
the  infants  should  be  educated.  In  re 
Montagu,  28  Ch.  D.  82.  After  the  father's 
death  the  court  will  follow  his  wishes  as  to 
the  religion  the  child  is  to  be  brought  up 
in,  and  in  the  absence  of  evidence  to  the 
contrary  his  own  professed  faith  will  be 
the  guide.  If  the  father  was  indifferent, 
the  welfare  of  the  child  will  be  paramount 
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to  the  faith  nominally  professed  by  the 
father.  In  r$  McGrath,  [1898]  1  Gh. 
148  ;  ace  In  re  Magees,  81  L.  R.  Ir.  618  ; 
In  re  Newbery,  L.  R.  1  Gh.  268  ;  L.  R. 
1  £q.  481  ;  In  re  Nevin,  [1891]  2  Ch. 
299  ;  Hawkesworth  p.  Hawkesworth,  L. 
R.  6  Ch.  689  ;  Andrews  v.  Salt,  L.  R.  8 
Ch.  622.  In  Skinner  v.  Orde,  L.  B.  4  P. 
C.  60,  where,  after  the  death  of  the  father 
who  was  a  British  subject  and  a  Christian, 
the  mother  after  cohabiting  with  a  married 
man  became  his  Mahomedan  wife,  the 
court  appointed  a  Christian  guardian. 
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Switzerland,  (a)  The  Austrian  empire  is  distinguished  for  an 
organized  system  of  popular  instruction,  under  the  late  Emperor 
Francis,  pervading  all  classes  of  the  people.  The  university, 
the  classic  gymnasium,  the  commercial  academy,  and  the 
primary  village  schools,  with  licensed  normal  teachers,  in  a 
main  degree  are  gratuitously  open  to  all.  The  entire  supervision 
and  control  of  the  whole  system  resides  in  the  government, 
which  directs  the  course  of  instruction  and  the  books;  and  no 
person  is  competent  to  hold  any  office,  or  exercise  any  calling, 
who  has  not  been  educated  within  the  realm.  Like  Prussia, 
Austria  offers  education  to  all ;  bnt,  not  like  Prussia,  she  com- 
pels it  upon  none,  except  by  indirect  influence.  She  combines 
education  with  religious  instruction,  but  allows  Protestants  and 
Jews  to  have  their  separate  religious  instruction  upon  very  toler- 
ant principles,  (b)  In  this  branch  of  political  economy  Scotland 
attained  to  early  and  honorable  pre-eminence.  In  161^6,  the 
Scotch  Parliament  adopted  incipient  measures  for  settling  and 
supporting  a  common  school  in  each  parish,  at  the  expense  of 
the  heritors  or  landed  proprietors.  By  the  statute  of  1688,  the 
assessments  for  the  support  of  the  parochial  schools  were  to  be 
made  by  the  heritors  of  the  parish,  and,  on  their  refusal,  by  the 
majority  of  the  inhabitants.  The  statute  of  1646  rendered  the 
assessment  compulsory  on  each  parish,  for  the  purpose  of  build- 
ing a  schoolhouse,  and  electing  and  supporting  the  schoolmaster. 
Though  this  latter  statute  was  repealed  at  the  restoration  of 
Charles  II.,  it  was  re-enacted  by  the  Scottish  Parliament  in  1696 ; 
and  this  excellent  school  establishment  and  plan  of  national 
instruction  has  had  a  propitious  influence  on  the  moral  and 
enterprising  character  of  the  nation.  ((?)    The  establishment  of 

(a)  Norway  and  Sweden  are  highly  educated  conntriea  in  elementary  learning,  and 
their  parish  schools  are  nniversal  and  ezceUent.  Laing's  Norway,  444 ;  Laing's 
Sweden,  425. 

(b)  Mr.  Tumbull,  in  his  work  on  Austria,  and  which  is  one  or  the  best  English 
books  extant  on  the  social  and  political  condition  of  Austria,  says  that  three  fifths  of 
the  juvenile  population  of  the  Austrian  empire,  with  the  exception  of  Hungary,  actu- 
ally receive  scholastic  instruction.  And  as  the  system  of  education  is  uniform,  mild, 
essentially  practical,  free  from  excitement,  and  without  the  indulgence  or  permission 
of  any  daring  speculation  or  vagaries,  political  or  religious,  it  conduces,  according  to 
Mr.  Tumbnl],  to  form  the  most  patient,  mild,  orderly,  benevolent,  and  happy  people 
on  the  face  of  the  globe.    See  Turnbull's  Austria,  iL  c.  5,  ed.  London,  1840. 

(c)  Dr.  Currie's  Life  of  Bums,  i.  App.  No.  1,  note  a.  This  elegant  writer  says  that  he 
gave  his  statement  of  the  history  of  the  Scottish  laws  upon  **  unquestionable  authority.*' 
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common  schools,  and  provision  for  the  education  and  supply  of 
competent  teachers,  in  the  Prussian  dominions,  by  Frederick  IT., 
was  surprisingly  liberal,  and  shed  lustre  on  his  reign.  He 
began  the  system  in  1750,  and  some  years  afterwards  directed, 
by  ordinance,  that  a  school  should  be  kept  in  every  village,  and 
subsistence  for  the  school  and  the  master  raised  by  a  school  tax 
levied  on  the  lord  of  the  village,  and  the  tenants  without  distinc- 
tion. The  boys  were  to  be  sent  from  their  sixth  to  their  thir- 
teenth year,  whether  the  parents  were  able  to  p^y  the  school  tax 
or  not;  and  the  parent  or  guardian  was  doubly  taxed  who  neg- 
lected, without  sufficient  cause,  to  send  his  child  or  pupil,  (d) 

{dj  Adams's  Lectures  on  Silesia,  861-372.  In  the  more  recent  and  more  general 
Prussian  system  of  common  schools,  and  coeroiTe  popolar  instruction,  the  duty  of 
parnnts  to  send  their  children  to  school  is  enforced  by  law.  Each  commune  or  parish' 
is  bound  to  maintain,  at  its  own  expense,  an  elementary  or  primary  school,  by  provid- 
ing a  suitable  salary  to  the  schoolmaster,  and  a  good  schoolhouse  properly  supplied 
with  boolcs  and  other  means  of  instruction.  Every  town  must  support  one  or  more 
burgher  schools  of  a  somewhat  higher  order.  This  interference  of  government  in  the 
institution  of  a  system  of  coereive  instruction  in  the  common  schools  was  in  use  in 
Germany,  Scotland,  and  New  England,  in  the  17th  century  ^  and  it  has  been  found, 
by  experience,  that  coeroion,  in  some  indirect  way  at  least,  is  necessary  to  insure  the 
requisite  education  to  the  lower  classes.  The  gymncuia,  or  colleges,  in  Prussia,  are 
principally  supported  at  the  expense  of  the  state.  Primary  seminaries,  or  normal 
schools,  for  the  training  of  schoolmasters,  are  provided,  and  supported  partly  at  the 
expense  of  the  state,  and  partly  at  the  expense  of  the  departments. 

Each  commune  has  its  superintending  committee,  of  which  the  magistrateB  of  the 
commune  constitute  a  part.  The  law,  under  strong  penalties,  imposes  upon  parenta 
the  obligation  of  sending  their  children  to  school ;  and  the  law  of  1819  is  applied  to 
all  the  ten  provinces  of  the  Prussian  dominion.  A  large  proportion  of  the  regulations, 
enforced  by  the  law  of  1819,  were  contained  in  enactments  of  the  date  of  1718  and 
1736  ;  and  this  system  of  public  instruction  has  elevated  the  German  people  to  a  high 
rank  in  the  scale  of  intelligence.  Many  other  states  besides  Prussia,  such  as  Bavaria, 
Saxony,  Hesse-Cassel,  Saxe- Weimar,  Nassau,  Wurtemburg,  and  Baden,  have  followed 
the  same  coercive  system  ;  aod  through  the  exertions  of  Jf,  Cousin,  the  distinguishf^ 
French  professor,  the  Prussian  system  of  popular  instruction,  as  digested  by  law  in 
1819,  and  especially  the  system  of  primary  normal  schools  for  educating  schoolroastere, 
has  been  introduced,  and  essentially  adopted  in  France,  in  the  beginning  of  1888. 
These  normal  schools  have  been  found  the  roost  efficient  means  of  raising  the  standard 
of  primary  instruction  in  Prussia,  Austria,  Bavaria,  Holland,  and  Scotland.  The  for- 
mer French  law  of  1816,  on  the  same  subject,  was  wanting  in  means  to  give  it  effect. 
Rapport  sur  I'etat  de  rinstruction  publique  dans  quelques  pays  de  rAltemagne  et 
particuliirement  en  Pnisse,  par  M.  Victor  Cousin,  Conseiller  d'litat,  Professeur  de 
Philosophic,  Membre  dlnstitution,  Ac.  This  report  was  translated  into  English  by 
Sarah  Austin,  and  published  in  New  York  in  1885.  It  was  made  to  the  minister  of 
public  instruction  in  1831,  and  was  followed  by  a  supplementary  report,  in  1888, 
affording  fresh  proofs  of  the  prosperity  of  primary  instruction  in  Prussia  under  the 
coereive  system.    The  work,  as  translated,  is  deemed  so  highly  valuable,  that  it  has 
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Oreat  pains  have  been  taken,  and  municipal  and  noble  pro- 
visions made,  in  this  country,  to  diffuse  the  means  of  knowledge, 

been,  by  the  order  of  the  legiBlatnre  of  some  of  the  United  States,  dutribated  in  the 
school  districtB  at  the  pablic  expense.  In  France,  ereiy  oommnne  is  obliged  to  have 
a  school ;  and  it  is  stated  that  there  are  28,196  commnnes  which  have  schpolhonses, 
and  only  8,991  which  have  not.  Bat  parents  are  not  compeUed  in  France,  as  in  Ger- 
many, to  send  their  children  to  school,  and  the  inhabitants  of  the  mial  districts  very 
greatly  neglect  it.  The  plan  of  elementary  schools  in  Auttrian  Lambardy  was  intro* 
dneed  from  Austria  in  Germany,  in  1821.  It  is  oompolaory,  like  that  of  Prussia.  All 
male  chUdren,  between  six  and  twelve  yean  of  age,  must  attend  the  elementary 
schools,  or  a  fine  is  inflicted  on  the  parents.  The  teachers  receive  salaries,  and  must 
have  been  tndned  in  the  normal*  schools.  The  elementary  schools  are  vigorously 
superintended.  In  1832,  they  amounted  to  8,685,  and  of  these,  71  were  normal 
schools  ;  and  the  teachers,  male  and  female,  then  amounted  to  8,484,  and  the  pupils, 
male  and  female,  to  166,767,  besides  22,112  children  and  youths  taught  in  more  private 
establishments.  The  pupils  in  the  schools  amounted  to  l-12th  of  the  population.  If 
we  add  thereto  the  number  of  elementary  schools  and  pupils  in  the  Atuiro-  Venetian 
provinces,  which  are  of  slower  advance,  the  whole  number  of  pupils  throughout 
Atutrian  Italy  amounted,  in  1880,  to  220,419,  or  l-19th  of  the  gross  population.  The 
amount  has  since  considerably  increased,  for,  in  1887,  the  local  or  elementary  schools 
amounted  to  4,531.  Part  of  the  expenses  were  defrayed  by  the  communes,  and  the 
residue  by  the  government.  And  with  respect  to  the  educational  system  in  Prussia, 
Mr.  Laing,  in  his  remarks  on  the  social  and  political  state  of  continental  Europe 
(Notes  of  a  Traveller,  liondon,  1842),  observes  that  the  intervention  of  the  military 
system,  and  the  want  of  free,  social  institutions  and  of  parental  control  and  influence 
in  Prussia,  counteract  the  goodness  and  value  of  the  educational  machinery,  and  leave 
the  people  without  just  and  elevated  moral  influences,  and  without  active,  rigorous, 
free,  and  independent  personal  exertions. 

With  respect  to  the  condition  of  the  common-school  system  of  educstion  in  the 
nei^boring  English  colonies  in  America,  1  would  refer  tlie  student  to  the  valuable 
work  of  George  R.  Young,  Esq.,  of  Hslifax,  Nova  Scotia,  on  Colonial  Literature, 
Science^  and  Education.  He  has  given  a  very  instructive  detail  of  the  state  of  educa* 
tion  in  Lower  and  Upper  Canada,  Nova  Scotia,  New  Brunswick,  Newfoundland,  and 
Prince  Edward's  Island.  In  regard  to  East  Canada,  there  has  not  been  any  legislative 
provision,  until  recently,  foV  popular  education.  Its  educational  endowments  for  col- 
leges and  seminaries  were  owing  to  the  liberality  and  zeal  of  the  Catholic  Church,  and 
they  have  been  munificent,  and  the  course  of  education  in  them  has  been  well  con- 
ducted under  accomplished  teachers.  Though  they  are  Catholic  institutions.  Catholics 
and  Protestants  are  admitted  in  the  best  of  them  indiscriminately,  and  no  attempts 
made  to  convert  the  youth.  They  are  institutions  for  the  teaching  of  the  higher 
branches  of  literature  and  science.  Efforts  have  recently  been  made  for  the  endow- 
ment of  a  high  school,  as  well  as  a  Protestant  college  at  MontreaL  In  1841  there  was 
an  act  of  the  united  legislature  of  East  and  West  Canada  for  the  establishment,  endow- 
ment,  and  support  of  common  schools  throughout  the  United  Province,  for  children 
from  five  to  sixteen  years  of  age.  This  statute  requires  local  assessments  on  the  school 
districts  in  aid  of  the  public  funds,  and  it  is  considered  by  Mr.  Toung  as  opening  a 
new  era  in  Canada,  and  laying  the  foundation  of  popular  education.  It  contains  no 
provision  for  the  religious  instruction  of  the  scholar,  and  is  so  far  radically  defective  ; 
but  it  enables  the  minority  of  every  parish  professing  a  religious  faith  different  from 
that  of  the  majority,  to  have  separate  trustees  and  schools,  subject  to  the  general  visi- 
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and  to  render  ordinary  inatrnction  acceasible  to  alL  (e)  Several 
of  the  states  have  made  the  maintenance  of  public  schools  an 
article  in  their  constitutions.  (/)    In  New  England  it  has  been  a 

taftion  and  rales  proTided  hj  statote,  and  to  receiTe  their  doe  portum  of  the  moneys 
appropriated  hy  law  or  ruaad  bj  aasessment.  Tlie  new  act  has  heen  acted  opon  in 
West,  hut  is  inoperatiye  in  East  Canada,  bceanse  the  French  have  declined  to  oiganize 
the  districts  according  to  the  system.  The  insoperaUe  diificolty  in  Lower  Canada  is 
the  hostile  division  of  the  two  races,  French  and  F.nglish.  They  are  to  most  intents 
and  purposes  two  separate  nationsj,  with  intense  hatred  of  each  other,  and  the  French 
common  people  are  in  most  deplorable  ignorance.  Tonng  on  Colonial  Literature,  &c, 
i  179-211.  Upper  or  West  Canada  has  highly  respectable  collegiate  institationa,  bat 
their  district  and  common  school  system  is  tu  from  floorishing. 

In  NoTa  Scotia,  the  system  of  gnunmar  and  common  schools  is  established  and 
supported  by  funds  from  the  treasuzy  and  by  parents,  and  raised  from  the  parishes. 
The  systeQi  has,  by  seyeral  statutes  in  1832,  1836,  and  1841,  been  placed  under  the 
management  of  a  board  of  commissionerB,  but  it  is  not  sufficiently  yigorous,  and  a 
great  number  of  children  are  left  without  any  education.  The  great  objection  to  the 
institution  is  the  inadequacy  of  the  funds,  the  absence  of  all  religious  instruction,  the 
want  of  proper' school-books,  and  the  want  of  coercion,  instead  of  the  principle  of  vol- 
untary assessments.  HalifiiT  has  its  schools  for  the  higher  classes,  and  its  scbooU  for 
the  common  people  of  all  degrees,  and  they  are  well  conducted  and  duly  appreciated. 
New  Brunswick  has  the  same  defective  system,  though  the  most  praiseworthy  efforts 
have  beei^roade  on  the  part  of  the  executive  government  to  improve  the  laws  and 
regulations  oo  the  subject,  by  the  introduction  of  the  use  of  the  Bible,  and  of  normal 
and  industrial  schools.  One  serious  difficulty  in  the  colonies  arises  from  the  Catholic 
population  being  opposed  to  the  use  of  the  Bible  in  schools,  and  the  Protestant  being 
advene  to  the  system  without  it. 

(«)  It  has  been  uniformly  a  part  of  the  land  tydem  of  the  United  States  to  provide 
for  pablic  sehooU.  By  the  ordinances  of  Congress,  under  the  articles  of  confederation 
of  Kay  20,  1785,  and  of  July  IS,  1787,  respecting  the  territory  of  the  United  States 
northwest  of  the  river  Ohio  ;  and  by  the  acts  of  Congress  of  Mareh  80,  1802,  c.  40, 
and  of  Mareh  3,  1808,  c.  74,  for  the  admission  of  Ohio  ;  and  the  act  of  April  19,  1816, 
c.  57,  for  the  admission  of  Indiana  ;  and  the  act  of  April  18,  1818,  c  62,  for  the  ad- 
mission of  Illinois ;  and  the  act  of  March  6,  1820,  c  20,  for  the  admission  of  Missouri 
into  the  Union,  it  was  made  a  specific  condition,  among  other  things,  that  a  section  of 
each  township  should  be  permanently  applied  for  the  use  of  public  schools.  So,  the 
act  of  February  15, 1811,  c*  81,  relative  to  the  territory  of  Louisiana ;  and  the  act  of 
Mareh  8, 1823,  c  28,  relative  to  the  territory  of  Florida  ;  and  the  act  of  June  23, 1836, 
c.  120,  relative  to  the  admission  of  Arkansas  into  the  Union,  all  provided  for  the  ap- 
propriation of  lands  in  each  township  for  the  use  of  public  schools.  The  elevated 
policy  of  the  federal  government  (and  which  applied  equally  to  public  roads  and  high- 
ways), as  one  of  our  American  statesmen  (Mr.  Cashing)  has  justly  observed,  was  "  a 
noble  and  beautiful  idea  of  providing  wise  institutions  for  the  unborn  millions  of  the 
West ;  of  anticipating  their  good  by  a  sort  of  parental  providence  ;  and  of  associating 
together  the  social  and  the  territorial  development  of  the  people,  by  incorporating 
these  provisions  with  the  land  titles  derived  from  the  public  domain,  and  making 
school  reservAtions  and  road  reservations  essentia]  parts  of  that  policy." 

(/)  The  States  of  Maine,  Massachusetts,  Vermont,  Connecticut,  New  York,  Penn- 
sylvania, Indiana,  Michigan,  Tennessee,  Arkansas,  and  Alabama. 
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steady  and  goyeming  principle,  from  the  very  foundation  of  the 
colonies,  that  it  was  the  right  and  duty  of  government  to  provide, 
by  means  of  fair  and  just  taxation,  for  the  instruction  of  all  the 
youth  in  the  elements  of  learning,  morals,  and  religion.  Each 
town  and  parish  was  obliged,  by  law,  to  maintain  an  English 
school  a  considerable  portion  of  the  year,  and  the  school  was 
'  under  the  superintendence  of  the  public  authority,  and  the 
poorest  children  in  the  country  had  access  to  these  schools.  ((;r) 
Selectmen  in  each  town  were  to  see  that,  in  every  family,  chil- 
dren and  apprentices  were  taught  to  read,  and  taught  a  knowl- 
edge of  the  capital  laws,  and  were  catechised  weekly.  In 
Massachusetts,  by  statute,  in  1647,  each  town,  consisting  of  fifty 
householders,  was  directed  to  maintain  a  school  to  teach  their 
children  to  read  and  write;  and  every  town  of  one  hundred 
families  was  to  maintain  a  grammar  school  to  fit  yx)uth  for  the 
college.  (A)  The  common  schools  in  Massachusetts  have  been 
kept  up  to  this  day,  by  direct  tax  and  individual  subscription, 
and  nowhere,  in  a  population  of  equal  extent,  has  common 
elementary  education  been  more  universally  diffused.  In  the 
early  history  of  Connecticut  we  meet  with  similar  provident 
provisions  for  the  maintenance  of  public  schools.  In  the  colony 
of  New  Haven,  in  1666,  and  in  the  colony  of  Connecticut,  in  the 
years  1660,  1672,  1677,  1690,  and  1700,  laws  were  enacted  for 

ig)  Common  schools  for  each  town  were  instituted  in  Massachusetts  in  the  early 
settlement  of  the  colony,  and  the  general  instmction  of  children  was  made  a  public 
chaige  and  duty.  The  colony,  as  the  United  States  have  since  done,  incorporated 
poblic  instmction  and  improTement  with  their  land  titles ;  and  in  assigning  town- 
ships to  settlers,  it  was  the  practice  to  resenre  one  lot  for  schools  and  another  for  paro- 
chial naes.  The  first  legal  provision  for  enforcing  this  daty,  and  snstainiug  the  system 
of  common  schools,  was  in  1647  ;  and  Massachusetts  has  the  honor  of  taking  the  lead, 
in  this  country,  in  this  great  and  wise  policy.  Winthrop's  History  of  New  England, 
ii.  215.  This  compulsory  system  upon  parents  and  masters  to  teach  their  children  and 
servants  to  read,  and  to  give  them  some  knowledge  of  the  Scriptures,  and  of  the  capital 
laws,  and  to  bring  them  up  in  some  lawful  employment,  was  enforced  by  fine  in  Mas- 
sachusetts, by  the  act  of  1642,  and  in  the  Plymouth  Colony  Laws,  1671.  Brigham*s 
ed.  1886,  p.  270.  The  eompuliory  ijfttem  of  supporting  common  and  grammar  schools 
in  each  town  is  sustained  to  this  day  in  Massachusetts,  and  enforced  by  indictment. 
In  1818,  the  inhabitants  of  the  town  of  Dedham  were  indicted,  tried,  and  convicted 
under  a  statute  of  1789,  of  the  offence  of  neglecting  for  a  year  to  keep  and  support  a 
grammar  mkool  to  instruct  children  in  the  Oreek,  Latin,  and  English  languages.  16 
Mass.  141. 

(A)  See  Statutes  of  Massachusetts,  published  in  1675.  The  Plymouth  Colony  Laws 
confined  the  necessity  of  the  Latin  school  to  the  county  towns.  See  Plymouth  Colony 
Laws,  ad.  1886,  p.  800. 
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the  establishment  and  maintenance  of  common  schools ;  and  in 
that  last  year,  their  common  schools  were  placed  npon  a 
permanent  f onndation.  (») 

The  State  of  Connecticnt  has  a  very  large  school  fond,  which 
was  first  created  in  1795,  and  which  has  been  economically  and 
jndicionsly  managed,  and  appropriated  essentially  to  the  support 
of  common  schools ;  and  ordinary  education  is  so  Ur  enforced  in 
that  state,  that  if  parents  will  not  teach  dieir  children  tiie  ele- 
ments of  knowledge,  by  causing  them  to  read  die  English  tongne 
well,  and  to  know  the  laws  against  capital  offences,  tiie  select- 
men of  the  town  are  enjoined  to  take  the  children  frma  snch 
parents,  and  bind  them  out  to  proper  masters,  to  be  taoght  some 
nsefal  employment,  and  to  read  and  write,  and  the  roles  of 
arithmetic  necessary  to  transact  ordinary  business.  (/) 

(f)  Tmmlmll'B  Hktoty  of  Omiieetieiii,  L  808  ;  N.  A.  Benew,  M.  8.  tiL  880, 381 ; 
Pitkin'B  Hiftofy  of  the  United  Stote^  i  151 ;  Bevieed  Stetntee  of  Coniiecticiit^  1821, 
p.  897,  note.  One  of  the  early  etatntee  of  Conoectieat,  in  1050,  contuned  in  the  re- 
Tiaed  eode  of  1702,  p.  16,  dechued,  tiiet  '^the  edaeation  of  childieB  was  of  angular 
behoof  and  benefit  to  any  people  ; "  and  it  waa  made  a  duty  in  theadeetmen  andgiand 
jurymen  of  the  aoTeral  towna,  to  aee  and  enforce  the  law  that  all  children  and  appren- 
ticea  were  tangfat  to  read  the  Engliah  tongue,  witK-  a  knowledge  of  the  capital  lawa. 
They  were  alao,  in  each  town  of  one  hundred  familiee,  to  maintain  a  grammar  achool, 
to  inatmct  yontha  for  the  uniTernty.  By  the  law  of  1677,  each  county  town  waa  bound 
to  keep  and  maintain  a  Latin  achool.  The  atatntea  were  pfeaerved  in  force  Utroogfa 
the  snbaequent  history  of  that  colony,  and  by  eapiial  law§  was  meant  the  criminal  code, 
ao  (ar  as  related  to  crimes  punishable  with  death.  Every  town  of  aerenty  hoQaeholders 
waa  to  be  constantly  prorided  with  a  sufficient  schoolmaster  to  teach  children  to  read 
and  write  ;  and  schoolmasters  were  maintained  by  a  public  tax.  Statute  Lawa  of  Con- 
necticnt, 1784,  p.  215.  The  digest  of  the  system  of  school  societies  and  common 
schools,  in  1821,  declared  that  all  parenta,  and  thoae  who  haTe  the  care  of  children, 
were  bound  to  bring  them  up  to  aome  honeat  and  lawful  calling  or  employment,  and  to 
have  them  taught  to  read  and  write,  and  cipher,  aa  far  aa  the  first  four  rulea  of  arith- 
metic Bevised  Statutes  of  Connecticut,  1821,  ppi  107,  806.  Pennsylvania  went 
further  than  the  Kew  England  colonies  as  to  teaching  the  lawi^  for  one  of  its  earliest 
provincial  acts  declared  that  the  laws  of  the  province  "should  be  one  of  the  books 
taught  in  the  schools  of  the  province."  Snch  a  provision,  however,  could  only  be 
practicable  in  the  early  state  of  society,  when  the  statute  lawa  were  few  and  simple. 
It  would  be  idle  and  absurd  to  introduce  as  text-booka  into  our  common  schools,  if  not 
into  our  academiea,  the  bulky  and  complicated  statute  oodes^ 

(*)  During  the  twenty-seven  years  that  Chief  Justice  Beeve  was  in  extensive  prac- 
tice in  Connecticut  as  a  lawyer,  he  informs  us,  he  never  met  with  but  one  peiton  in 
that  State  who  could  not  write.  The  Connecticut  school  fund  is,  by  the  constitution 
of  that  State,  declared  to  be  inviolate  and  perpetual.  In  1881,  it  amounted  to 
$1,002,057,  yielding  a  yearly  income  of  $78,074.  The  whole  number  of  acholars  was 
85,000  ;  and  aa  the  entire  population  was  short  of  800,000  souls,  this  public  charitable 
tmid.  for  the  support  of  the  common  schools,  when  couaiderod  in  the  ratio  of  the  popu* 
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Massachusetts  had  not,  until  recently,  any  permanent  school 
fund,  yet  liberal  donations  were  made  for  the  support  of  grammar 

lation,  was,  in  point  of  extent,  without  a  parallel.  Bat  a  good  judge  and  sealoua 
writer  on  this  subject,  Mr.  J.  Orville  Taylor,  author  of  the  valuable  treatise  entitled 
«*  The  District  Scho<^"  is  of  opinion  that  the  Connecticnt  school  fund  has  operated 
izguriously,  by  reason  of  its  very  magnitude.  It  does  too  much  for  the  people,  or  it 
does  not  do  enough.  '  It  damps  ail  individual  effort  for  the  common  schools,  and  the 
establishment  cannot  do  without  individual  effort  It  defrays  the  expense  of  the  dis- 
trict schools  for  six  months  in  the  year,  and  then  for  the  residue  of  the  year  the  com- 
mou  schools  are  sadly  neglected,  and  the  schoolhouses  closed.  See  his  Preface  to  the 
American  edition  of  M.  Cousin's  Report  on  Public  Instruction  in  Prussia.  Every  pro- 
vision of  the  kind  must  undoubtedly  be  pernicious,  if  it  extinguishes  stimulus,  and 
leaves  the  inhabitants  contented  with  the  provision,  and  careless  and  indifferent  to  all 
further  exertion. 

We  learn,  from  the  Report  of  Seth  P.  Beers,  Esq.,  the  commissioner  of  the  Con- 
necticut school  fund,  made  to  the  l^slature  in  May,  1889,  that  the  capital  of  the  state 
school  fund  amounted,  in  April,  1888,  to  $2, 028, .581 ;  and  the  number  of  children 
between  four  and  sixteen  years  of  age,  returned  to  the  comptroller  in  1888,  from  211 
school  societies,  was  88,977  ;  and  the  dividend  from  the  school  fund,  for  the  year  end- 
ing March,  1839,  was  $104,906,  being  $1.25  to  each  child.  In  addition  to  this  annual 
distribution,  there  were  society  and  local  school  funds,  town  deposit  fund,  school 
society  tax,  district  tax,  and  the  tax  on  parents  of  children  attending  school.  These 
subordinate  funds  are  stated  by  other  authority  to  amount  to  another  million  of  dollars, 
and  of  which  the  town  deposit  fund  has  a  capital  of  $764,670.  But  the  system  of 
common  schools,  so  beautiful  in  theory,  was  in  no  correspondent  degree  efficient  in 
practice.  The  Report  of  the  Board  of  Commissioners  of  Common  Schools,  instituted 
in  1888,  and  made  to  the  legislature  of  Connecticut  in  May,  1889,  was  accompanied  by 
the  report  to  that  board,  of  Henry  Barnard,  second  secretary  to  the  board,  containing 
a  laborious  and  thorough  examination  of  the  condition  of  the  common  schools  in  every 
part  of  the  state.  It  is  a  bold  and  startling  document,  founded  on  the  most  pains- 
taking and  critical  inquiry,  and  contains  a  minute,  accurate,  comprehensive,  and 
instructive  exhibition  of  the  practical  condition  and  operation  of  the  common-school 
system  of  education. 

In  pointing  out  the  defects  in  the  oiganization  and  administration  of  the  school 
system,  his  object  was  to  have  them  met  and  removed,  and  to  establish  a  higher  and 
more  vigorous  standard  in  the  education  and  examination  of  teachers.  He  stated  that 
the  school  system  had  fallen  into  feeble  uid  irregular  action,  and  a  widespread  apathy 
prevailed  in  regard  to  the  condition  and  prospects  of  common  schools ;  that  the 
reliance  on  the  public  funds  had  led  to  the  almost  entire  abandonment  of  property 
taxation  ;  that  private  schools,  supported  by  men  of  property,  had  operated  most  iigu- 
riously  to  the  public  schools,  by  reducing  their  means,  drawing  away  the  best  teachers 
and  the  best  patronage,  and  leading  to  the  abandonment  of  all  interest  in  them  by 
some  of  the  most  intelligent  fiimilies ;  that  there  were  not  leas  than  10,000  children 
under  sixteen  in  private  schools,  at  an  aggregate  expense  of  not  less  than  |200,000  for 
tuition  alone,  and  more  than  was  paid  for  teacher's  wages  in  all  the  public  schools  of 
the  state.  This  alarming  fact  was  conclusive  evidence  of  the  low  condition  of  the 
oonnnon  schools,  and  tended  to  degrade  them  into  the  character  of  charity  schools  ; 
that  those  parents  who  abandon  the  patronage  of  common  schools  avoid  thereby  all 
the  expense  of  supporting  them  b^ond  the  avails  of  the  public  money ;  that  the 
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schools  ordained  by  law  in  every  town  of  the  state  of  a  certain 
size;  and  common  schools  in  each  town  were  supported  by  a 

difltribntioD  of  the  school-fond  diyidends  had  not  been  in  a  way  to  excite  local  ezer* 
tion,  as  was  the  policy  in  the  states  of  New  York,  Ohio,  and  PennsyWania ;  that  there 
were  211  school  societies  and  1,700  school  districts  in  the  state,  and  yet  in  ten  of  the 
largest  of  the  school  societies,  not  above  twelve  persons  attend  to  the  election  of  school 
officers,  though  these  societies  include  10,000  electors,  who  voted  at  the  state  election  ; 
that  there  was  a  non-attendance  of  the  proper  children  of  the  common  schools  to- 
17,000,  and  it  was  a  frightful  fact,  showing  the  want  of  general  interest  in  those 
institutions ;  that  in  the  cities  and  populous  districts,  school  money  was  drawn  on 
nearly  twice  the  number  of  children  who  attended  the  public  schools ;  that  more  than 
one  eighth  of  all  the  children  are  sent  to  private  schools,  and  one  sixth  of  all  the  chil* 
dren  are  in  no  school,  public  or  private ;  that  the  school  districts  were  ii^juriously 
multiplied,  and  schoolhouses  generally  badly  built,  badly  arranged,  and  badly  located  ; 
that  the  great  defects  of  the  system,  and  the  inadequate  compensation  to  teachers,  and 
their  short  time  of  employment  in  the  year,  and  the  forbidding  and  discoursging  cir* 
cumstances  against  the  entrance  of  competent  teachers  into  common  schools,  and  the 
great  inducements  to  enter  private  schools  and  academies,  especially  to  female  teachers, 
have  contributed  to  this  degradation  of  common  schools.  He  proposed  that  one  half 
of  the  dividends  of  the  school  fund  should  be  proportioned  to  the  amount  of  money 
raised  by  the  school  societies,  or  to  the  number  of  children,  and  their  actual  attendance 
for  any  given  period.  He  further  proposed  that  the  expense  of  the  schools  should  bo 
made  to  fall,  not  exclusively  upon  those  who  send  their  children,  but  upon  the  prop- 
erty of  the  school  society  or  town ;  he  stated  that  the  great  iustrumentality  to  the 
prosperity  of  the  common-achool  system  was  ^lood  teachers^  and  they  could  be  procured 
only  by  education  for  the  very  employment,  and  by  higher  wages  ;  he  uiged  that  a 
seminary  for  teachers,  especially  for  females,  with  a  model  school  annexed,  ought  to  be 
endowed  by  the  state  and  private  contributions ;  and  he  pressed,  in  sn  animated  man- 
ner, the  necessity  of  the  establishment  of  normal  schools  for  the  education  of  teachers, 
male  and  female,  qualified  to  conduct  the  schools ;  and  he  held  out  the  example  of  the 
efforts,  not  only  in  Prussia,  Austria,  Bavaria,  Holland,  France,  and  Scotland,  but  of 
New  York,  Massachusetts,  Ohio,  and  Pennsylvania,  as  well  worthy  of  imitation. 

The  above  report  was  so  impressive,  that  it  led,  in  1889,  to  further  legisUtive 
provisions  "concerning  schools;"  and  in  the  annual  reports  of  the  commissioners 
of  common  schools,  and  of  the  secretary  of  the  board,  in  May,  1840,  it  appears 
that  the  spirit  of  improvement  in  the  system  of  common  schools,  and  attention  to  their 
support,  have  been  sensibly  excited.  This  is  Encouraging  information  ;  we  cannot  rely 
entirely  on  the  efficacy  of  compulsory  legislation,  respecting  the  education  of  children, 
though  the  voluntary  system,  if  left  to  itself,  will  not  be  sufficient,  and  will  absolutely 
fail.  Common-school  establishments  and  education  onght  to  rest  in  part  upon  local 
assessment,  and  to  be  sustained  and  enforced  by  law,  according  to  the  New  Eng- 
land policy.  That  which  costs  nothing  is  lightly  esteemed,  and  people  generally  will 
not  take  or  feel  much  interest  in  the  welfare  of  common  schools,  unless  they  are  taxed 
for  their  support.  The  essential  means  of  success  are  the  zealous  co-operation  of  par- 
ents, with  good  teachers,  well  educated  for  the  purpose,  and  with  good  books.  The 
object  of  popular  education  should  be  to  improve,  not  only  the  intellectual,  but  the 
moral  condition  of  the  children  ;  for  knowledge,  without  practical  morality,  leads  te 
evil.  The  teachings  on  this  latter  subject  should  rest  for  their  basis  on  the  Bible,  as 
containing  the  only  solid  foundation  of  religious  belief.     Since  the  last  edition  of  these 

[290] 


LECT.   XXIX.]  OF  THE  BIGHTS  OF  PERSONS.  *  196 

town  tax,  required  by  law  to  be  raised.  In  1834,  provision  was 
made  by  law  for  a  permanent  school  fund,  to  be  limited  to  a 
million  of  dollars,  (i)  Further  efforts  were  made  by  law  in 
Massachusetts,  in  1887  and  1838,  to  elevate  the  standard  of 
common-school  education,  by  the  establishment  of  a  board  of 
education,  and  the  gradual  formation  of  district-school  libra- 
ries. (Q  In  1842,  pecuniary  provision  was  made  in  Massachu- 
setts by  law,  for  three  years,  for  the  support  of  normal  schools, 
under  the  direction  of  the  board  of  education,  and  also  an  appro- 
priation was  made  from  the  school  fund,  to  be  expended  in  books 
for  the  school-district  libraries.  Common  schools  are  established 
throughout  all  the  New  England  States,  and  they  are  supported 
by  a  town  tax,  together  with  some  auxiliary  legislative  pro* 
visions  and  permanent  funds.  It  is  computed  that  in  the  six 
New  England  states  there  are  not  less  than  half  a  million  of 
children  who  receive  elementary  instruction  yearly  in  the  common 
schools. 
The  legislature  of  New  Jersey,  by  statutes  in  1816,   1817, 

commentaries,  I  have  examined  the  Connecticut  Common  School  Journal,  published 
under  the  direction  of  the  board  of  commissioners  of  common  schools,  at  Hartford, 
between  1889  and  1842,  in  four  volumes  ;  and  also  the  third  and  fourth  annual  reports 
of  the  board  of  commissioners  of  common  schools  in  Connecticut ;  and  also  the  several 
reports  of  Henry  Barnard,  Esq.,  secretary  of  the  board,  the  most  able,  efficient,  and 
best-informed  officer  that  could,  perhaps,  be  engaged  in  the  service ;  and  the  pam- 
phlets from  the  same  source,  on  schoolhaute  arehiUcttiref  and  on  legal  provision  reaped' 
ing  the  education  and  employment  of  children  in  factories,  Ac,  They  contain  a  digest 
of  the  fullest  and  most  valuable  information  that  is  readily  to  be  obtained  on  the  sub- 
ject of  common  schools,  both  in  Europe  and  the  United  States.  It  would  be  unsuit- 
able, in  a  work  of  this  kind,  to  go  further  into  the  subject  than  I  have  already,  or 
undertake  any  detail  of  that  mass  of  information  ;  and  I  can  only  refer  to  those  docu- 
ments, with  the  highest  opinion  of  their  merits  and  value. 

{k)  The  Massachusetts  laws  concerning  common  schools  were  redigested  in  1826, 
and  incorporated  in  the  Bevised  Statutes  of  1886.  In  1886,  there  were  in  Massachu- 
setts 2,517  school  districts,  and  4,970  male  and  female  teachers ;  and  146,589  children 
between  four  and  sixteen  years  of  age  attended  in  that  year.  The  common  schools 
were  supported  by  a  tax  levied  by  the  towns  and  cities  respectively,  amounting  to 
$391,998,  and  by  voluntary  contributions,  to  $47,598.  The  towns  had  also,  all  of  them, 
their  share  of  the  $20,000  interest  of  the  staie  school  fund.  And  in  addition  to  all  this, 
the  amount  of  tuition  in  private  schools  and  academies  was  estimated  for  that  year  at 
$826,642,  and  the  number  of  scholars  attending  those  latter  institutions  was  rated 
at  28,752.  Bigelow*8  Abstract  for  1886.  In  1889,  the  Massachusetts  school  fund 
amounted  to  $487,592. 

(l)  The  necessity  of  better  educated  teachers,  and  of  a  more  thorough  moral  edu- 
cation, and  of  a  deeper  interest  being  taken  in  the  success  of  common  schools,  was 
eloquently  enforced  in  the  North  American  Review  for  October,  1888,  art.  1. 
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1818,  1819,  1821,  and  1828,  made  proyision  for  the  establish- 
ment and  gradual  increase  of  a  fund  for  the  support  of  free 
schools ;  and  in  1838  they  organized  and  reduced  to  practice  the 
system  of  common  schools.  The  trustees  of  the  school  fund  (and 
which,  in  1835,  amounted  to  $344,000)  were  directed  to  appro- 
priate annually,  out  of  the  income  of  that  fund,  #30,000  for  the 
support  of  public  schools,  and  the  same  was  to  be  apportioned 
among  the  counties  and  towns  in  a  ratio  to  their  tax  list  The 
school  committee  in  each  town  were  to  divide  the  same  into  school 
districts,  and  trustees  for  the  several  districts  were  to  be  chosen 
to  carry  the  law  into  effect.  The  money  for  each  school  district 
was  to  be  apportioned  in  the  ratio  of  the  number  of  children 
between  five  and  sixteen  years  of  age,  and  the  moneys  might  be 
appropriated  for  building,  renting,  and  repairing  schoolrooms, 
purchasing  fuel,  furniture,  and  books,  and  paying  teachers. 
Each  town  was  authorized,  at  its  annual  town  meeting,  to  raise 
by  tax  such  further  sum,  not  exceeding  twice  the  amount  received 
from  the  school  fund,  as  might  be  deemed  proper  for  the  support 
of  public  schools,  (m) 

This  is  a  feeble  system,  inasmuch  as  it  leaves  the  annuity  to 
be  appropriated  to  buildings,  fuel,  &c.,  which  the  school  dis- 
tricts or  towns  should  supply  out  of  their  own  resources,  and  by 
which  the  compensation  to  competent  teachers  must  greatly 
suffer;  and  it  makes  no  provision  for  the  education  of  teachers, 
and  creates  no  compulsory  duty  upon  the  towns  to  raise,  by 
taxation,  moneys  in  aid  of  the  school  fund,  but  leaves  the  schools 
to  rest  upon  this  provision.  The  colony  law  of  East  New  Jersey, 
in  1693,  was  at  least  as  efficient,  when  it  authorized  each  town 
to  establish  and  levy  a  rate  for  the  maintenance  of  a  schoolmaster. 
These  defects  in  the  New  Jersey  system  are  noticed  and  urged 
in  the  annual  report  of  the  trustees  for  1839.  But  by  the  con- 
stitution of  New  Jersey,  in  1844,  the  funds  for  the  support  of 
free  schools,  and  all  moneys  received  therefor,  shall  be  a  per- 
petual fund,  and  the  legislature  is  forbidden  to  divert  it  under 
any  pretence. 

The  first  eminent  lawgiver  of  Pennsylvania  took  care  to  incor- 
porate with  the  frame  of  government  prepared  for  that  province 
in  1682,  the  important  truth,  ^  that  men  of  wisdom  and  virtue 
were  requisite  to  preserve  a  good  constitution,  and  that  these 

(m)  Elmer's  Digest,  497-502. 
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qualities  did  not  descend  with  worldly  inheritance,  but  were  to  be 
carefully  propagated  by  a  yii*tuous  education  of  youth. "  A  law 
was  passed,  a  very  few  years  after  the  colonists  under  William 
Penn  first  landed  upon  the  soil,  declaring  that  ''  instruction  in 
good  and  commendable  learning  is  to  be  preferred  before 
wealth."  And  the  law  enjoined  it  as  a  duty  upon  the  several 
county  courts,  to  see  that  all  the  children  in  the  province  were 
instructed  in  reading  and  writing,  so  that  they  might  be  able,  at 
least,  to  read  the  Scriptures;  and  it  imposed  a  penalty  of  .£5 
upon  every  parent,  guardian,  or  overseer,  of  sufficient  estate  and 
ability,  for  every  child  not  thus  educated.  This  compulsory 
provision  was  afterwards  departed  from,  but  how  it  happened  we 
cannot  now  ascertain,  (n)  The  present  constitution  of  Pennsyl- 
vania enjoins  it  upon  the  legislature  as  a  duty  to  provide  by  law 
for  the  establishment  of  schools  throughout  the  state,  and  in 
such  manner  that  the  poor  may  be  taught  gratU,  In  1831,  the 
legislature  established  a  school  fund,  with  the  means  of  its  pro- 
gressive enlargement,  and  the  interest,  when  amounting  to 
$100,000  annually,  was  to  be  applied  to  the  support  of  common 
schools.  In  1838,  there  were  above  230,000  children  in  the 
common  schools,  which  were  kept  open  about  seven  months  in 
the  year.  The  state  appropriation  for  schools,  in  1829,  was 
f 850, 000,  and  a  like  sum  was  to  be  raised,  by  taxes,  in  840 
school  districts,  (o) 

The  State  of  Ohio,  in  1825,  commenced  the  establishment  of 
a  system  of  free  schools,  and  lands  to  the  estimated  amount  of 
half  a.  million  of  acres  had  been  previously  set  apart  for  that 
purpose.  (jt>)  In  1839,  the  Ohio  school  fund  amounted  to 
91,424,175.  In  Maryland,  a  law  in  favor  of  primary  schools 
was  passed  in  1825,  and  the  fund  provided  for  that  purpose 
amounted,  in  1881,  to  9142,663.     In  1796,  the  legislature  of 

(n)  Wharton's  Disooiirae  before  the  Alumni  of  the  University  of  PennsylTania, 
1886. 

(o)  See,  in  Pardon's  Digest,  289-800,  the  various  statute  provisions  in  Pennsyl- 
vania for  the  general  system  of  common  schools,  and  for  the  common-school  fund, 
and  for  the  education  of  the  poor. 

{p)  Statute  Laws  of  Ohio,  1829,  1888.  Professor  Stowe  was  employed  by  the 
legislature  of  Ohio  to  visit  Europe  and  examine  its  educational  institutions;  and 
his  report,  in  1889,  of  the  results  of  his  mission  to  England,  Scotland,  Frsnce, 
Prussia,  and  several  states  of  Germany,  is  veiy  instructive  and  excellent  on  the 
subject  of  common  and  normal  schools. 
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Virginia  made  provision  for  the  establishment  and  support  o{ 
elementary  schools  for  all  children,  rich  and  poor,  and  a  similar 
plan  was  adopted  by  the  legislature  in  1816,  and  the  system  was 
enlarged  in  1820 ;  but  it  was  not  a  compulsory  system,  though 
it  was  said  by  a  competent  judge  to  be,  in  1886,  in  a  course  of 
experiment  that  promised  success,  {q)  In  South  Carolina  there 
were,  in  1829,  518  free  schools,  and  $37,000  appropriated  to 
them,  (r)     In  the  states  of  Indiana,  Illinois,  Kentucky,  Tennes* 

see,  Mississippi,  Louisiana,  Greorgia,  and  Alabama,  there 
^197  are  *  funds  either  provided,  or  in  preparation  for  common 

schools,  and  for  the  organization  and  government  of  them 
in  every  local  district.  In  Oeorgia,  by  statute  in  1821,  half  a 
million  of  dollars  were  appropriated  as  a  school  fund,  one  half 
for  the  support  of  free  schools,  and  the  other  half  to  endow 
county  academies.  In  1886,  one  third  of  the  surplus  fund 
derived  from  the  United  States  was  added  to  the  school  fund, 
and  a  committee  was  appointed  by  the  legislature  to  digest  and 
report  a  plan  of  common-school  education  adapted  to  the  people 
of  the  state.  The  former  system  had  been  extremely  imperfect 
and  miserably  executed,  (a)  In  Kentucky,  the  system  was  under- 
stood to  be  prosperous,  and  in  1830  there  were  upwards  of  30,000 
children  taught  in  the  common  schools,  and  in  1839  the  annual 
income  of  the  school  fund  was  $50,000.  The  constitution  of 
Tennessee,  in  1835,  declared  that  the  common-school  fund,  and 
all  property  appropriated  for  that  object,  should  be  a  perpetual 
fund,  never  to  be  diverted  to  any  other  use  than  the  support  and 
encouragement  of  common  schools.  A  succession  of  statutes 
have  created,  enlarged,  and  nourished  the  common-school  fund 
in  that  state.  (&)  So  the  constitution  of  Michigan,  in  1885, 
enforced  the  duty  which  had  been  partly  anticipated  by  the 
statute  of  April  18,  1833,  providing  for  the  laying  out  of  school 

(q)  Dr.  Tucker,  in  his  life  of  Jefferaoo,  i 

(r)  American  Jnriat,  No.  4,  p.  891,  898  ;  Jeffenon's  Writinga,  L  89  ;  American 
Jnrist,  No.  11. 

(a)  Prince's  Dig.  2d  ed.  19,  26.  27,  29.  For  the  various  and  snccessiye  statutes 
making  provision  and  establishing  funds  for  free  schools  and  academies,  and  for  liter- 
ary  and  charitable  institutions  in  Geoi^  see  the  Codification  of  the  Statute  Law  of 
Oeorgia,  by  W.  A.  Hotchkiss.  1846,  tit.  8,  c  6,  7. 

(b)  Statute  Laws  of  Tennessee,  ed.  1886.  pp.  168-175.  See.  in  the  case  of  the 
Gorenior.  ftc.  v.  McEwen,  6  Humph.  (Tenn.)  241.  the  legislative  eflTort  to  give  seca- 
rity  to  the  common-school  fund. 
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districts  in  each  town,  and  the  assessment  of  taxes  for  the  erec« 
tion  of  schoolhouses.  But  the  act  was  no  further  compulsory, 
and  yet  we  may  look  for  effectual  support  and  success  to  the 
cause  of  popular  education  in  that  state ;  for  the  University  of 
Michigan  is  said,  by  the  learned  and  elegant  historian  of  that 
state,  (c)  to  be  founded  on  a  wider  scale,  and  with  a  more  liberal 
endowment,  than  any  other  on  this  side  of  the  Atlantic. 

In  Indiana,  a  provisional  act,  relative  to  schools  in  the 
congressional  townships,  was  passed  in  1838,  and  *  the  *  198 
acts  of  1832  and  1836  contained  provisions  for  the  encour- 
agement of  common  schools  and  county  seminaries,  (a)  The 
capital  of  the  school  fund  was  stated  to  be,  in  1839,  two  millions 
of  dollars.  In  Mississippi,  by  a  series  of  statutes,  common 
schools  in  each  town  of  the  state  are  directed  to  be  established 
by  the  trustees  of  school  lands,  reserved  in  each  township,  and 
the  trustees  are  chosen  by  the  resident  heads  of  families  in 
each  township,  (b) 

From  this  brief  and  imperfect  review  of  some  of  the  most 
important  state  institutions  on  the  subject,  it  would  appear  that 
the  establishment  of  permanent  school  funds,  and  the  zealous 
and  efficient  support  of  common  schools,  was  an  increasing  and 
favorite  policy  throughout  the  United  States,  and  special  pro* 
vision  for  the  education  of  common  teachers  was  a  matter  of 
general  interest  and  attention,  (c) 

(c)  History  of  Michigan,  by  James  H.  Lanman,  1889,  p.  247. 

(a)  Beyised  Stotutes  of  Indiana,  1888,  pp.  609,  646,  647,  668. 

(h)  Laws  of  Mississippi,  ed.  1889,  by  Alden  ft  Yanhoesen,  87&-881« 

(c)  An  exceUent  snmmaiy  of  the  public  proYision  made  for  the  support  of  common 
schools  in  the  United  States,  and  one  full  in  details  of  the  existing  system  in  each 
state,  as  it  existed  in  1884,  is  to  be  found  where  we  should  not  naturally  have  expected 
to  find  it,  in  the  Appendix  to  Mr.  Crawford's  Report  on  the  Penitentiaries  of  the 
United  States,  published  in  London,  by  order  of  government,  during  the  year  1886. 
His  reflections  upon  the  yalue  and  defects  of  the  system  in  each  state  are  free  and 
judicious.  A  bill  for  the  general  education  of  the  poor,  by  the  establishment  of  com- 
mon schools,  was  introduced  into  the  British  Parliament,  in  1820,  by  Mr.  Brougham  ; 
and  it  appeared,  from  the  estimate  made  in  the  House  of  Commons,  that  a  large  pro- 
portion of  the  children  of  England  requiring  common  education  were  without  its 
benefits.  The  bill  was  not  acted  upon,  though  supported  with  his  customary  seal 
and  ability  by  that  distinguished  statesman.  (Annual  Register  for  1820,  pt.  1,  pp.  49- 
66.)  In  1829,  it  was  estimated  that  there  were  not  less  than  a  million  and  a  half  of 
the  children  of  the  humbler  classes  in  Bngland  receiving  instruction  from  the  endowed 
and  the  unendowed  schools,  and  the  Sunday  schools.  In  1888,  the  business  of  popu- 
lar education  was  taken  up  in  the  British  Parliament,  and  £20,000  voted  in  aid  of  it» 
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*  199  *  The  laws  of  New  York  on  this  subject  require  a  more 
particular  consideration.  They  were  formerly  exceedingly 
deficient,  and  there  was  no  legal  provision  for  the  establishment 
of  town  schools  for  the  common  education  of  children  except  the 
Tery  unimportant  authority  given  to  the  overseers  of  the  poor, 
and  two  justices,  to  bind  out  poor  children  as  apprentices,  accord- 
ing to  their  degree  and  ability,  and  the  obligation  imposed  upon 
their  masters  to  teach  them  to  read  and  write.  But  since  the 
year  1795,  a  more  liberal  and  enlightened  spirit  has  adorned  its 
domestic  annals,  and  from  that  era  we  date  the  commencement 
of  a  great  and  spirited  effort  on  the  part  of  government  to 
encourage  common  schools  throughout  the  state.  The  annual 
sum  of  $50,000  was  appropriated  for  five  years,  and  distributed 
equally  among  the  several  towns,  for  the  establishment  and 
encouragement  of  schools,  for  teaching  children  the  most  useful 
and  necessary  branches  of  a  good  English  education.  A  sum 
equal  to  one  half  of  the  sum  granted  by  the  state  to  each  town 
was  directed  to  be  raised  by  each  town  during  the  same  period, 
for  an  additional  aid  to  the  schools,  (a)  In  1805,  a  permanent 
fund  for  the  support  of  common  schools  was  first  provided,  (b) 

for  the  erection  of  schoolhonses ;  and  no  aid  was  to  be  afforded  till  one  half  of  the 
estimated  expense  was  raised  by  private  contribution.  It  was  found  that  private 
liberality  outstripped  that  of  Parliament,  and  ninety-eight  new  schoolhonses  were 
erected  within  the  year.  In  May,  1885,  Lord  Brougham  pressed  again  npon  Parlia- 
ment the  necessity  of  further  and  more  adequate  provision  for  common  schools,  and 
he  considered  that  the  means  of  elementary  instruction  were  greatly  deficient.  He 
introduced  resolutions,  declaring  that  seminaries,  where  good  schoolmasters  might  be 
trained,  ought  to  be  established,  and  infant  schools  ought  to  be  encouraged ;  yet  not 
so  as  to  relax  the  efforts  of  private  beneficence,  or  to  discourage  the  poorer  classes  of 
the  people  from  contributing  to  the  costs  of  educating  their  own  children.  In  1887, 
Lord  Brougham  introduced  into  the  House  of  Lords  his  education  bill,  providing  for 
an  education  department  of  the  state,  having  the  general  superintendence  of  educa- 
tion. England  was,  at  that  time,  in  point  of  general  education,  far  behind  Germany. 
The  introduction  and  prosperous  establishment  of  common  schools,  by  the  Christian 
missionaries,  in  the  South  Sea  Islands,  and  especially  in  the  Sandwich  Islands  within 
the  last  few  years,  is  a  fact  deeply  interesting.  The  rapid  transformation  of  the 
natives  of  those  islands  from  being  savagea  and  heathens  in  1820,  to,  in  1830,  a  civil- 
ized and  Christian  people,  is  very  remarkable,  and  reflects  honor,  not  only  on  the 
mild  and  teachable  disposition  of  the  natives,  bat  also  on  the  diligence,  discretion, 
fidelity,  and  zeal  with  which  the  missionaries  have  devoted  themselves  to  fulfil  the 
purposes  of  their  trust. 

(a)  Act  of  9th  April,  1796,  c.  75,  entitled  "An  Act  for  the  Enconragement  of 
Schools." 

(b)  Act  of  April  2,  1805,  c.  66. 
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and  it  was  enlarged  by  subsequent  legislative  appropriations,  (c) 
An  increasing  anxiety  for  the  growth,  security,  and  appli- 
cation of  the  fund,  and  a  deep  sense  of  its  *  value  and  *200 
importance,  were  constantly  felt.  In  1811,  the  legisla- 
ture (a)  took  measures  for  a  preparation  and  digest  of  a  system 
for  the  organization  and  establishment  of  common  schools,  and 
the  jdistribution  of  the  interest  of  the  school  fund.  In  1812,  (b) 
the  present  system  was  established,  under  the  direction  of  an 
officer  known  as  the  superintendent  of  common  schools.  The 
interest  of  the  school  fund  was  directed  to  be  annually  distri- 
buted among  the  several  towns  in  a  ratio  to  their  population, 
provided  the  towns  should  raise  a  sum  equal  to  their  proportion, 
by  a  tax  upon  themselves.  Each  town  was  directed  to  be  divided 
into  school  districts,  and  town  commissioners  and  school  inspec- 
tors were  directed  to  be  chosen,  and  the  children  who  had  access 
to  these  schools  were  to  be  between  the  ages  of  five  and  fifteen 
years. 

This  system,  thus  established,  has  prospered  to  a  surprising 
degree.  In  1821,  the  fund  distributed  was  f 80, 000,  in  addition 
to  a  like  sum,  which  was  raised  by  taxation,  in  the  several 
school  districts,  and  applied  in  the  same  way,  and  the  secretary 
of  state  was  declared  to  be  ^2;  officio  superintendent  of  common 
schools.  In  1828,  there  were  7,882  school  districts,  and  conse- 
quently as  many  common  schools;  and  upwards  of  400,000 
children,  or  more  than  one  fourth  of  the  entire  population  of  the 
state,  were  instructed  in  these  common  schools.  The  sum  of 
$182,000  and  upwards  was  expended  in  that  year  from  the  per- 
manent school  fund,  and  the  moneys  raised  by  town  taxes  for 
that  purpose  in  the  support  of  common  schools.  The  general 
and  local  fund,  according  to  the  report  of  the  superintendent  of 
common  schools  of  the  8th  of  January,  1824,  amounted  to 
$1,637,000;  and  it  has  since  been  in  a  course  of  progressive 
enlargement. 

According  to  the  annual  report  of  the  superintendent  of  com- 
mon schools  made  in  January,  1881,  there  were  in  the  state  9,062 
district  schools,  in  which  were  taught,  during  the  year  1880, 
499,429  children  between  five  and  sixteen  years  *of  age;  *201 

(c)  Act  of  March  18,  1807,  c  82. 

(a)  Act  of  April  9,  1811,  c.  246,  sec  64. 

{b)  Act  of  Jaae  19,  1812,  c.  242. 
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and  the  general  average  of  instruction  was  for  the  period  of  eight 
months.  The  sum  appropriated  among  the  common  schools,  in 
the  year  1880,  was  $239,713,  of  which  $100,000  was  derived 
from  the  state  treasury,  and  the  residue  was  raised  from  taxes 
upon  the  towns,  and  from  local  funds. 

The  instruction  is  probably  very  scanty  in  many  of  the  schools, 
from  the  want  of  school  books  and  good  teachers ;  but  tha  ele> 
ments  of  knowledge  are  taught,  and  the  foundations  of  learning 
are  laid. (a)     The  school  fund  is  solid  and  durable;  and  it  is 

(a)  On  the  Ist  of  Janizary,  18S5,  there  were  10,132  school  districts  in  the  state,  and 
541,401  children,  between  the  ages  of  five  and  sixteen,  were  taoght,  in  1834,  in  the 
common  schools.  The  sum  of  $732,059  (with  the  exception  of  a  few  thousand  dollars 
expended  in  the  city  of  New  York  upon  schoolhonses)  was  paid,  in  1834,  to  teachers 
for  their  wages  ;  and  of  that  sum,  $812,181  were  distributed  to  the  common  schools 
from  public  funds,  and  the  residue  was  contributed  by  the  inhabitants.  The  surplus 
revenue  of  the  literature  fund  is  directed  by  law  to  be  distributed  by  the  regents  of  the 
university  among  the  incorporated  academies  under  their  care  (of  which  there  were,  in 
1833,  67,  with  5,506  students),  for  the  education  of  common-school  teachers.  It  was 
computed  that  $8,000  would  be  annually  applied  for  that  object.  In  1845,  the  capital 
of  the  school  fund  was  $2,646,453.  The  revenue  distributed  was  $275,000,  and  with  a 
like  sum  raised  by  taxation,  amounted  to  $550,000.  The  number  of  organized  schools 
was  11,018.  Number  of  children  between  the  age  of  five  and  sixteen  was  690,914. 
The  capital  of  the  literature  fund  was,  in  1839,  $268,154,  yielding  a  revenue  of  $48,109, 
and  placed  at  the  dispoeal  of  the  regents  of  the  university,  to  pay  tutors  in  the  acad- 
emies, and  for  instructing  teachers  of  common  schools. 

It  is  computed  that  the  state  employs,  annually,  10,000  common-school  teachers  ; 
and  the  legislatnre,  in  1835,  made  provisions  to  facilitate  the  education  of  common- 
school  teachers  in  the  establishment  of  school-district  libraries,  and  furnishing  each 
school  with  the  reports  of  the  regents  of  the  university,  on  the  education  of  the  teachers. 
Laws  of  New  York,  1835,  c  34  and  80. 

In  1838,  great  improvements  were  made  by  New  York  in  the  enlai^gement  and 
efficiency  of  the  system  of  popular  education.  The  governor,  in  his  annual  message 
to  the  legislatnre,  recommended  the  subject  to  their  consideration  in  a  forcible  and  en- 
lightened manner ;  and  the  report  of  a  committee  of  the  house  of  assembly  contained  a 
liberal  and  comprehensive  plan  of  improvement,  which  was  carried  essentially  into  effect 
by  the  act  of  April  17,  1838,  c.  237.  It  directed  that  the  share  of  the  state  in  the  sur- 
plus revenue  of  the  United  States,  under  the  act  of  Congress  of  June  28,  1836,  should 
be  wholly  applied  to  the  purposes  of  education.  $110,000  thereof  were  to  be  annually 
distributed  to  the  support  of  common  schools,  but  upon  the  condition  that,  to  entitle 
the  general  school  districts  to  their  share  of  the  common-school  fund,  and  of  the  sur- 
plus fund  coming  from  the  United  States,  each  school  district  was  to  maintain  a  school 
taught  by  a  qualified  teacher  for  four  months  in  each  year.  The  further  sum  of  $55,000 
was  to  be  appropriated  by  the  trustees  of  the  school  districts  for  three  years  (and  which 
was  enlarged  by  the  act  of  1839,  c.  177,  to  five  years),  for  the  purpose  of  a  district 
library,  and,  after  that  time,  either  for  a  library  or  for  the  payment  of  teachers^  wages, 
in  the  discretion  of  the  school  districts.  Five  thousand  dollars  were  also  appropriated 
for  five  years,  and  until  otherwise  directed  by  law,  to  Geneva  College ;  and  the  like  sum 
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placed  under  the  guaranty  of  the  constitution,  which  declares  (() 
that  '^the  proceeds  of  all  lands  belonging  to  this  state,  except 

for  the  like  period  to  the  university  in  New  York,  for  the  payment  of  professors  and 
teachers ;  and  $8,000  for  the  like  period  and  purpose  to  Hamilton  College  ;  and  the 
farther  sum  of  $28,000  of  the  like  surplus  to  the  literature  fund,  and  which,  with  the 
$12,000  of  the  then  existing  literature  fund,  was  directed  to  be  annually  distributed  by 
the  regents  among  the  academies  and  incorporated  schools,  sulgect  to  their  visitation  ; 
but  the  latter  grant  was  upon  the  condition  that  a  suitable  building  for  each  academy 
was  erected  and  finished,  and  a  suitable  library  and  philosophical  apparatus  furnished, 
and  a  proper  preceptor  employed,  and  the  whole  to  be  of  the  value  of  at  least  $2,600 ; 
and  it  was  further  provided,  that  eveiy  academy  so  receiving  a  sum  equal  to  $700  a 
year  should  maintain  a  department  for  the  instruction  of  common-school  teachera. 
The  residue  of  the  income  was  to  be  annually  added  to  the  capital  of  the  common -school 
fund,  and  duly  invested.     In  1889,  further  provision  was  made,  that  whenever  the 
supervisors  of  any  county  should  omit  in  any  year  to  raise  by  tax  a  sum  equal  to  that  ap- 
portioned to  the  towns  of  the  county  under  the  common-school  system  by  the  superin- 
tendent of  common  schools,  the  school  moneys  appropriated  for  such  county  should  be 
withheld,  or  so  much  of  that  proportion  as  the  county  should  not  raise.    The  superin- 
tendent was  to  appoint  visitors  for  the  common  schools  of  the  counties,  and  at  the 
request  of  the  trustees  to  select  the  library,  and  provision  was  made  for  the  use  and 
preservation  of  the  books  of  school-district  libraries.      Act  of  April  15,  1889,  c  177, 
and  May  8,  1889,  c.  880.      These  wise  and  enlightened  provisions  do  great  honor  to 
the  educational  policy  of  New  York.    A  plan  of  local  supervision,  through  the  agency 
of  county  and  town  superintendents,  has  been  found  most  efficient  to^irards  the  success 
of  the  common-school  system.    In  1839,  more  than  100,000  volumes  of  useful  books 
were  disseminated  through  the  10,000  school  districts  in  New  York.    In  the  governor's 
message  to  the  legislature  of  New  York,  in  January,  1842,  it  was  stated  that  the  pro- 
ductive capita]  of  the  common-school  fund  was  $2,086,625 ;  and  that  there  were  10,886 
school  districts  and  libraries,  with  an  aggregate  amount  of  680,000  volumes ;  and  that 
the  whole  capital  permanently  invested  for  the  support  of  education,  including  the 
literary  and  common-school  fund,  the  endowments  of  colleges,  and  the  value  of  school 
edifices,  was  ten  and  a  half  millions  of  dollars.    But  facts  are  not  quite  in  accordance 
with  the  splendid  vision,  on  paper,  of  the  New  York  common-school  system.      In  the 
report  of  Mr.  Young,  the  secretary  of  state,  in  January,  1848  (and  he  is,  ex  officio, 
superintendent  of  common  schools),  he  is  of  opinion  that  the  school  districts  have  been 
needlessly  multiplied  and  divided ;  that  more  than  one  half  of  the  children  residing  in 
the  school  districts  were  irregular  and  uncertain  attendants ;  that  it  was  bad  policy  to 
distribute  the  proceeds  of  the  school  fund  in  proportion  to  the  number  of  children 
residing  within  each  district  limits,  instead  of  making  the  distribution  according  to  the 
time  the  children  are  in  act'ual  attendance;  that  of  the  7,584  schoolhouses  under  the 
system,  only  4,000  were  in  good  repair,  and  the  rest  unfit  for  use.     The  legislature  of 
New  York,  by  the  act  of  May  7,  1844,  c.  811,  established  a  normal  school  in  the 
county  of  Albany,  "  for  the  instruction  and  practice  of  teachers  of  common  schools  in 
the  science  of  education,  and  in  the  art  of  teaching,"  and  $10,000  were  to  be  annually 
appropriated  for  that  purpose.    And  in  the  New  York  Revised  Statutes,  i.  8d  ed.,  under 
the  head  of  "public  instruction,"  there  is  a  well-digested  code  in  detail  of  the  establish- 
tnent,  oiganization,  government,  powen,  and  funds  of  the  colleges,  academies,  select 


(h)  Art.  7,  sec.  10. 
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such  parts  thereof  as  may  be  reserved  or  appropriated  to  public 
use,  which  shall  thereafter  be  sold  or  disposed  of,  together  with 
the  fund  denominated  the  common-school  fund,  shall  be  and 
reipain  a  perpetual  fund,  the  interest  of  which  shall  be  inviolably 
appropriated  and  applied  to  the  support  of  common  schools 
throughout  this  state." 

Such  provisions  for  the  universal  diffusion  of  common  and 
useful  instruction  may  be  contemplated  with  pride  and  cheering 
anticipations.  But  the  splendid  provisions  which  have  been 
made  in  some  of  the  states,  and  especially  in  Connecticut  and 
New  York,  for  the  support  of  common  schools,  ought  not  to  relax 
the  efforts  of  parents  and  guardians,  and  of  the  community  at 
large,  to  encourage  and  sustain  a  more  thorough  and  elevated 
system  of  education.  They  ought  not  to  remain  contented  with 
the  means  the  state  fund  affords,  of  instruction  without  taxation 
and  without  expense.  The  true  province  of  a  school  fund  is 
not  to  supersede,  but  to  encourage  and  stimulate,  the  proper 
efforts  of  parents  and  town  authorities,  in  sustaining  and  per- 
fecting the  system  of  common-school  education.  Individuals 
ought  to  coToperate  with  the  public  authorities,  and  a  wise 
and  patriotic  legislature  cannot  cease  to  patronize  and  endow 
academies  and  colleges,  and  render  the  elements  of  science  and 
the  higher  branches  of  education  accessible  in  every  state. 
Without  a  large  portion  amongst  us  of  men  of  superior 
*  202  *  education,  who  can  teach  the  teachers  of  common  schools, 
we  cannot  expect  that  the  great  duties  appertaining  to 
public  trusts  will  continue  to  be  discharged  with  the  requisite 
skill,  ability,  and  integrity.  It  is  not  common  schools  alone 
(for  they  must,  of  necessity,  be  confined  to  very  humble  teach- 

schools,  normal  schools,  common  schools,  school  districts,  and  libraries,  which  have 
from  time  to  time  been  wisely  and  liberally  provided  and  endowed  ;  and  for  this  system 
at  lai^,  I  must  refer  to  the  statutes,  without  going  into  further  particolars. 

Bat  the  Revised  Constitntion  of  New  York,  in  1846,  art  9,  has  made  some  material 
alteration  in  the  distribntion  of  public  moneys  for  education.  It  declares  that  the 
capital  of  the  common-school  fundi,  the  capital  of  the  literature  fund,  and  the  capital  of 
the  United  States  deposit  fund,  shall  be  preserved  inviolate,  and  that  the  revenues  of 
the  common-school  fund  shall  be  applied  to  the  support  of  common  schools ;  the 
revenues  of  the  literature  fund  shall  be  applied  to  the  support  of  academies,  and  the 
sum  of  $25,000  of  the  revenues  of  the  United  States  deposit  fund  shall  each  year  be 
appropriated  to  and  make  part  of  the  capital  of  the  common-school  fund.  These  con- 
stitutional provisions  seem  to  have  drawn  unwisely  aU  legislative  support  from  coll^gesy 
normal  schools,  and  district  librariea. 
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ing),  it  is  the  higher  schools,  academies,  and  colleges,  that 
must  educate  those  accomplished  men  who  are  fit  to  lead  the 
public  councils,  and  be  intrusted  with  the  guardianship  of  our 
laws  and  liberties,  and  who  can  elevate  the  character  of  the 
nation,  (a) 

The  remaining  branch  of  parental  duty  consists  in  making 
competent  provision,  according  to  the  condition  and  circum- 
stances of  the  father,  for  the  future  welfare  and  settlement  of 
the  child;  but  this  duty  is  not  susceptible  of  municipal  regula- 
tions, and  it  is  usually  left  to  the  dictates  of  reason  and  natural 
affection.  Our  laws  have  not  interfered  on  this  point,  and  have 
left  every  man  to  dispose  of  his  property  as  he  pleases,  and  to 
point  out  in  his  discretion  the  path  his  children  ought  to  pursue. 
The  writers  on  general  law  allow  that  parents  may  dispose  of 
their  property  as  they  please,  after  providing  for  the  neces- 
sary maintenance  of  their  infant  *  children  and  those  *  208 
adults  who  are  not  of  ability  to  provide  for  themselves,  (a) 
A  father  may,  at  his  death,  devise  all  his  estate  to  strangers, 
and  leave  his  children  upon  the  parish ;  and  the  public  can  have 
no  remedy  by  way  of  indemnity  against  the  executor.  "  I  am 
surprised,"  said  Lord  Alvanley,(6)  'Hhat  this  should  be  the  law 
of  any  country,  but  I  am  afraid  it  is  the  law  of  England." 

2.  Of  the  Rlghiai  of  Parents.  —  The  rights  of  parents  result  from 
their  duties.  As  they  are  bound  to  maintain  and  educate  their 
children,  the  law  has  given  them  a  right  to  such  authority ;  and 
in  the  support  of  that  authority,  a  right  to  the  exercise  of  such 
discipline  as  may  be  requisite  for  the  discharge  of  their  sacred 

(a)  President  Haniphrey  justly  remarks,  that  it  was  a  great  oversight,  when  the 
Counecticnt  school  fiind  of  two  millions  of  dollars  was  established,  that'the  academies 
were  not  brought  in  for  a  share  of  the  income  ;  and  that  it  is  a  wise  provision  in  the 
school  laws  of  New  York,  which  empowers  the  regents  of  the  universities  to  help  the 
academies  of  that  state.  Mr.  Young,  of  Kova  Scotia,  on  Colonial  Literature,  Science, 
and  Education,  i.  246,  says,  the  perfect  and  modem  system  of  education  ought  to  con- 
sist of —  1.  Infant  schools  for  the  training  of  children ;  2.  Normal  schools  for  the 
education  of  teachers ;  8.  Common  schools  ;  4.  Academies ;  5.  Useful  knowledge 
institutions  ;  6.  Itinerating  libraries  ;  7.  Colleges  for  the  higher  branches  of  learning 
and  science.  Again,  he  says,  edacation  onght  to  be  conducted  npder  the  superintend- 
ence of  the  government,  and  r^^ated  by  law,  and  supported  by  legislstive  funds  or 
local  taxation,  and  the  funds  made  permanent,  certain,  and  compulsive. 

(a)  Puff.  Droit  de  la  Nature,  lib.  4,  c.  11,  sec.  7. 

(b)  5  Yes.  444.  See  i^frOf  827,  and  iv.  502,  508,  as  to  the  provision  made  by  the 
laws  of  ancient  Athens  and  Borne  for  childieny  out  of  the  estates  of  their  parent& 
[See  also  198,  n.  1.] 
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trust (c)  This  is  the  true  foundation  of  parental  power;  and 
yet  the  ancients  generally  carried  the  power  of  the  parent  to  a 
most  atrocious  extent  over  the  person  and  liberty  of  the  child. 
The  Persians,  Egyptians,  Greeks,  Gauls,  and  Romans  tolerated 
infanticide,  and  allowed  to  fathers  a  very  absolute  dominion 
over  their  offspring;  but  the  Romans,  according  to  Justinian, 
exceeded  all  other  people,  and  the  liberty  and  lives  of  the  chil- 
dren were  placed  within  the  power  of  the  father,  (d)  It 
*  204  was  not,  however,  an  absolute  *  license  of  power  among  the 
Romans,  to  be  executed  in  a  wanton  and  arbitrary  manner. 
It  was  a  regular  domestic  jurisdiction,  though  in  many  instances 
this  parental  power  was  exercised  without  the  forms  of  justice. 
The  power  of  the  father  over  the  life  of  his  child  was  weakened 
greatly  in  public  opinion  by  the  time  of  Augustus,  under  the 
silent  operation  of  refined  manners  and  cultivated  morals.  It 
was  looked  upon  as  obsolete  when  the  Pandects  were  compiled,  (a) 
Bynkershoek  was  of  opinion  that  the  power  ceased  under  the 

(c)  In  the  case  of  The  Commonwealth  v.  Armstrong,  in  the  seBnon  of  the  peace  for 
Lycoming  County,  Pennsylvania,  in  1842,  Mr.  Justice  Lewis,  the  president  judge, 
decided,  after  a  learned  examination  of  the  subject,  that  a  minister  of  the  gospel  had 
no  right,  contrary  to  the  express  commands  of  the  father,  to  receive  an  infant  daugh- 
ter, under  the  immediate  guardianship  of  the  father,  from  the  church  to  which  the 
father  belonged,  and  in  which  the  child  was  baptized  and  instructed,  and  initiate  it, 
by  baptism,  into  another  chnxteh  of  a  different  denomination.  It  was  held  to  be  tho 
right  and  the  duty  of  the  father,  not  only  to  maintain  his  infant  chUdren,  but  to 
instruct  their  minds  in  moral  and  religious  principles,  and  to  regulate  their  consciences 
by  a  course  of  education  and  discipline.  All  interference  with  the  parental  power 
and  duty,  except  by  the  courts  of  justice,  when  that  power  is  abused,  is  iigurious  to 
domestic  subordination,  and  to  the  public  peace,  morals,  and  security.  Parents,  says 
a  distinguished  jurist  on  natural  law,  have  the  right  by  the  law  of  nature  to  direct  the 
actions  of  their  children,  as  being  a  power  necessary  to  their  proper  education.  It  is 
the  will  of  God,  therefore,  that  parents  should  have  and  exercise  that  power.  Nay, 
he  observes,  parents  have  the  right  to  direct  their  children  to  embrace  the  religion 
which  they  themselves  approve.  (Heineccius's  Elem.  Jur.  Nat  et  Gentium,  b.  2, 
c.  8,  sec.  52,  56. ) 

(d)  Inst  1.  9 ;  De  Patria  Potestate  ;  Law  of  the  Twelve  Tables.  See  i.  524,  note ; 
Taylor's  Elements  of  the  Civil  Law,  895,  897,  402  ;  Voyage  du  Anarcharsis  en  Gr^e, 
iii.  c.  26 ;  Caesar  de  Bel.  Gal.  lib.  [6,  o.  19  ;]  St.  John's  History  of  the  Manners  and 
Customs  of  Ancient  Greece,  L  120-125.  Infanticide  was  the  horrible  and  stubborn 
yice  of  almost  aU  antiquity.  Gibbon's  History,  viii.  55-57.  Noodt  de  Partus  Expo- 
sitions et  Nece  apud  Veteres,  which  is  considered  to  be  a  singular  work  of  great 
accuracy  on  this  subject.  Sallust  mentions  the  extreme  exereise  of  the  parental 
power  at  Rome,  as  a  thing  of  course,  and  without  any  observation.  In  his  erat  Fnlvius 
•enatorifi  filins,  retractum  ex  itinere  parens  necari  jnssit.     Sal.  Bel.  Cat  c.  89. 

(a)  Liceat  eos  exheredare,  quos  occidere  licebat     Dig.  28.  2.  11. 
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Emperor  Hadrian,  for  he  banished  a  father  for  killing  his  son. 
The  Emperor  Constantine  made  the  crime  capital  as  to  adult 
children.  In  the  age  of  Tacitus  the  exposing  of  infants  was 
unlawful;  but  merely  holding  it  to  be  unlawful  was  not  suffi- 
cient, (i)  When  the  crime  of  exposing  and  killing  infants  was 
made  capital,  under  Yalentinian  and  Yalens,  then  the  practice 
was  finally  exterminated,  (e)  and  the  paternal  power  reduced  to 
the  standard  of  reason  and  of  our  own  municipal  law,  which 
admits  only  the  jus  domesticce  emendationiSj  or  right  of  inflicting 
moderate  correction  under  the  exercise  of  a  sound  discre* 
tion.  (d)  In  *  everything  that  related  to  the  domestic  con-  *  205 
nections,  the  English  common  law  has  an  undoubted  supe- 
riority over  the  Boman.  Under  the  latter,  the  paternal  power 
continued  during  the  son's  life,  and  did  not  cease  even  on  his 
arriving  at  the  greatest  honors.  The  son  could  not  sue  without 
his  father's  consent,  or  marry  without  his  consent;  and  whatever 
he  acquired,  he  acquired  for  the  father's  advantage;  and  in 
respect  to  the  father,  the  son  was  considered  rather  in  the  light 
of  property  than  a  rational  being.  Such  a  code  of  law  was  bar- 
barous, and  unfit  for  a  free  and  civilized  people ;  and  Justinian 
himself  pronounced  it  unhuman,  and  mitigated  its  rigor  so  far 
as  to  secure  to  the  son  the  property  he  acquired  by  any  other 
means  than  by  his  father ;  and  yet  even  as  to  all  acquisitions  of 
the  son,  the  father  was  stijl  entitled  to  the  use.  (a) 

The  father,  and  on  his  death  the  mother,  is  generally  entitled 
to  the  custody  of  the  infant  children,  inasmuch  as  they  are  their 

(b)  Nmneram  liberorum  finire,  aut  qaemqnam  ex  aguatis  necare,  flagitiam  habetnr, 
plnsqae  ibi  boni  mores  ralent,  qnam  alibi  bone  leges.    Tac.  de  Mor.  Ger.  c.  19. 

(c)  Dr.  Taylor,  in  his  Elements  of  the  Civil  Law,  403-406,  gives  a  concise  history 
of  the  progress  of  the  Roman  jarispmdence,  in  its  efforts  to  destroy  this  monstrous 
power  of  the  parent ;  bat  Bynkershoek  has  composed  a  regular  treatise,  with  infinite 
learning,  on  this  subject.  It  is  entitled,  Opusculum  de  jure  occidendi,  vendendi,  et 
ezponendi  liberos  apud  veteres  Romanes  ;  Opera,  i.  846 ;  and  it  led  him  into  some 
controversy  with  his  predecessor,  the  learned  Noodt,  on  the  doubtful  points  and  re- 
condite learning  attached  to  that  discussion.  Heineccins,  in  his  Syntagma  Antiq. 
Bom.  Jur.  lib.  1,  tit  0,  Opera,  iv.,  has  also  given  the  history  of  the  Roman  jurispru- 
dence, from  Romulus  to  Justinian,  relative  to  this  tremendous  power  of  the  father, 
and  which,  he  says,  was  justly  termed,  by  the  Roman  authors,  patria  majestas, 
[7  Am.  Law  Rev.  61.] 

(<f)  1  Hawk.  P.  C.  b.  1,  c.  60,  sec.  28. 

(a)  Inst.  2.  9.  1.  If  an  infant  son  marries  against  the  will  of  his  father,  this  does 
not  eroandpate  him,  and  the  lather  may  sue  for  and  recover  his  wages,  or  value  3f 
his  services.    White  p.  Henry,  Law  Reporter  for  July,  1846,  [24  Me.  531.] 
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natural  protectors,  for  maintenance  and  education,  (b)  But  the 
courts  of  justice  may,  in  their  sound  discretion,  and  when  the 
morals,  or  safety,  or  interests  of  the  children  strongly  require 
it,  withdraw  the  infants  from  the  custody  of  the  father  or  mother, 
and  place  the  care  and  custody  of  them  elsewhere,  (c)  The 
parent,  or  one  in  loco  parentis,  may,  under  certain  circumstances, 
maintain  an  action  for  the  seduction  of  his  daughter,  though,  if 
she  be  actually  in  the  service  or  apprenticeship  of  another,  he 
cannot  maintain  the  action,  unless  the  wrong  be  done  under 
color  of  a  contract,  (d)  ^  (x)     So  the  power  allowed  by  law  to  the 

(b)  The  father  is  entitled  to  the  costody  of  his  legitimate  children,  to  the  exclusion 
of  their  mother,  though  they  he  within  the  age  of  nurture.  Rex  v,  Greenhill,  6  Nev. 
k  M.  244  ;  4  Ad.  &  El.  624,  8.  c.  If  the  child  be  brought  up  on  habeas  corpus,  and  be  of 
an  age  to  exercise  a  choice,  the  court  will  leave  him  to  elect  where  he  wiU  go.  If  not, 
he  goes  to  the  father,  unless  he  had  abused  the  right  to  the  custody  of  his  child,  or 
there  be  an  apprehension  of  cruelty,  or  some  exhibition  of  gross  profligacy,  or  want  of 
ability  to  provide  for  his  children.  The  People  ex  relat.  Nickeison,  19  Wend.  16.  But 
if  the  parents  live  in  a  state  of  separation,  without  being  divorced,  and  without  the 
fault  of  the  wife,  the  courts  may,  on  the  application  of  the  mother,  award  the  cus- 
tody of  the  child  to  the  mother,  according  to  the  provision  of  the  New  York  R.  8.  ii. 
148,  sec.  1,2.  So  in  England,  by  the  statute  of  2  &  8  Vict.  c.  54,  if  the  child  be 
within  seven  years,  the  lord  chancellor  or  master  of  the  rolls  may,  upon  the  mother's 
petition,  make  an  order  on  the  father  or  testamentary  guardian  to  deliver  it  into  her 
custody.  In  the  case  of  Foster  u.'  Alston,  6  Howard  (Miss.),  406,  the  jurisdiction  of 
the  courts  over  the  disposition  of  minors  brought  before  them  upon  habetts  corpus,  was 
very  elaborately  discussed,  and  it  was  held  that  the  court  was  not  bound  to  restore 
to  a  testamentary  guardian  a  child  forcibly  taken  from  him  and  placed  with  the 
mother,  though  the  guardian  had  not  abused  his  trust,  and  was  not  incompetent  to 
discharge  it.  The  court,  consulting  the  interests  and  inclinations  of  the  chUd,  allowed 
it  to  remain  with  the  mother.    See  supra,  194,  195. 

(c)  Matter  of  WoUstonecraft,  4  Johns.  Ch.  80  ;  Oommon?realth  v.  Addicks,  5  Bin- 
ney,  520  ;  Ex  parte  Grouse,  4  Wharton,  9 ;  United  States  v.  Oreen,  8  Mason,  482 ; 
Case  of  Wellesley  v.  Duke  of  Beaufort,  2  Russell,  1 ;  The  State  o.  Smith,  6  Greenl. 
462.  See  also  infra,  281,  note  (a)  ;  Macpherson  on  Infants,  142-152.  In  the  case  of 
The  People  v.  Mercein,  8  Hill,  899,  it  was  held,  after  an  elaborate  discussion,  as  a 
general  rule  of  law,  that  as  between  husband  and  wife,  the  claim  of  the  former  to  the 
custody  of  their  infant  children  is  paramount,  and  will  be  enforced  on  habeas  carpus, 
though  the  child  be  a  daughter  under  five  years  of  age.  It  was  further  declared  that 
the  husband  could  not,  by  agreement  with  the  wife,  alienate  to  her  his  right  to  the 
custody  of  their  children,  and  the  agreement  was  void. 

(d)  8  Bl.  Comm.  141  ;  Dean  ».  Peel,  5  East,  46  ;  Harris  ».  Butler,  2  M.  &  W.  589 ; 
Speight  V.  OUviera,  2  Starkie,  498  ;  Blaymire  v.  Haley,  6  M.  &  W.  55.     But  the 

^  Seduction,  —  It  is  well  settled  that  a  But  an  action  can  be  maintained  for 
loss  of  service  must  be  alleged  and  proved,     fraudulently   depriving   a  father  of   his 

(x)  Seduction.  —  See  O'Reilly ».  Glavcy,    99    N.   Y.   669  ;    Becker   v.  Mason,   98 
82  L.  R.  Ir.  816  ;  Lawrence  v.  Spence,     Mich.  886;    Bayles  r.  Burgard,  48  IIL 
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parent  over  the  person  of  the  child  may  be  delegated  to  a  tutor 
or  instructor,  the  better  to  accomplish  the  purpose  of  educa- 

American  cases  hold  a  contrary  doctrine.  A  parent  may  maintain  the  action  for 
the  sednction  of  his  infiuit  daughter,  though  she  be  living  apart  from  him,  and  in  the 
•errioe  of  another,  for  he  has  a  right  to  her  services,  and  to  claim  them,  and  is  legally 
hound  to  maintain  her,  and  to  bear  her  expenses  as  a  consequence  of  the  seduction. 
The  case  would  be  different  if  the  parent  had  devested  himself  of  all  right  to  reclaim 
her  services,  and  all  his  rights  and  liabilities  had  become  extinguished.    Martin  v, 

^ayne,  9  Johns.  887 ;  Homketh  v.  Barr,  8  Seig.  &  S.  86 ;  Saigent  v, ,  6  Cowen^ 

106  ;  Clark  v.  Fitch,  2  Wend.  469 ;  Hewitt  v.  Prime,  21  Wend.  79. 


daughter's  services,  although  she  be  not  was  maintained  although   the  daughter 

got  with  child,  and  although  there  was  no  was  temporarily  absent  from  her  father's 

contract  of  service.    Evans  v.  Walton,  L.  house,  he  not  having  destroyed  the  rela- 

R.  2  C.  P.  616,  citing  and  commenting  on  tion  of  master  and  servant.    See  Griffiths  v. 

Eager  v,  Orimwood,   1    Exch.  61.     See  Teetgen,  16  G.  B.  844 ;  Thompson  v.  Ross, 

Stowe  V.  Heywood,  7  Allen,  118 ;  Abn-  6  H.  &  N.  16  ;  Manly  v.  Field,  7  C.  B.  N. 

hams  V.  Kidney,  104  Mass.  222  ;  [Blagge  b.  96.    So  in  Sutton  v,  Huffman,  8  Vroom, 

V.  Ilsley,  127  Mass.  191.]    A  constructive  68,  although  in  addition    the   daughter 

service  is  sufficient.    Thus  the  moment  was  over  twenty-one.     Lipe  v.  Eisenlerd, 

that  the  actual  service  of  a  minor  daughter  82  N.  Y.  229.    The  cases  last  cited  go 

with  a  third  person  is  terminated,  although  upon  the  ground  that  whether  emancipa- 

WTongfuUy,  and  she  intends  to  return  to  tion  has  taken  place  or  not  is  a  question 

her  father,  he  has  a  right  to  her  service,  of  fact,   and  that  although  after  a  child 

and  can  maintain  an  action  for  her  seduc-  has  attained  twenty-one  either  her  parent 

tion.    In  such  cases  the  practice  has  be-  or  she  may  dissolve  the  existing  relation, 

come  inveterate  of  giving  damages  beyond  her  attaining  that  age  does  not  ipso  facto 

the  mere  loss  of  service  in  respect  of  the  emancipate  her.    See  Brown  v.  Ramsay, 

loss  aggravated   by    the    injury  to   the  6  Dutcher,   117.    But  very  clearly   the 

person  seduced  («.  g,  disgrace,  Ac).   Terry  parent  has  no  action  when  the  daughter 

r.   Hutchinson,   L.    R.    8   Q.  B.   699 ;  is  absent   from  home  under  a  contract 

[Morgan  v.  Ro8S»  74  Mo.  818.]    In  Green-  made  by  her  for  her  own   benefit  after 

wood  V.  Greenwood,  28  Md.  870,  an  action  coming  of  age.    Lee  «.  Hodges,  18  Gratt 


App.  871 ;  State  v.  Fitzgerald,  68  Iowa,  liage  to  a  man  already  married,  such  con« 

268  ;  Clifton  r.  Granger,  86  Iowa,  678  ;  sent  is  vitiated  by  the  fraud  and  the  father 

State  9.  Terry,  106  Mo.  209  ;  Marshall  v.  can  sue  for  loss  of  services.     Lawyer  v. 

Taylor,  98  Cal.  66  ;  Hndkins  v.  Haskins,  Fritcher,  180  N.  Y.  289.    The  daughter's 

22    W.    Ya.    646 ;   7    N.  Y.  Or.    Rep.  consent  is  not  a  defence  to  the  father's 

119,   n.     Mere    penuasion,  if  effective,  action  for  her  seduction.    Barbour  v.  Ste- 

of  a  chaste  woman,  or  of  one  presumably  phenson,  82  Fed.  Rep.  66.     In  such  action 

chaste,  may  constitute  seduction.     Gra-  the  daughter's  minority  must  be  alleged. 

ham  p.  Reynolds,  90  Tenn.  678 ;   RoV  Dodd  v.  Focht,  72  Iowa,  679.    The  father's 

inson  v.  Powers,  129  Ind.  480  ;  Franklin  damages  may  include  his  mental  suffering. 

V,  McC!ork]e,  16  Lea,  609 ;  Patterson  «.  Barbour  p.  Stephenson,  82  Fed.  Rep.  66. 

Hay  den,  17  Oregon,  288  ;  Polk  v.  State,  If  a  girl  who  is  out  at  service  is  seduced 

40  Ark.  482.     If  the  father  is  fraudulently  by  her  master,  the  father  cannot  ^ue  for 

induced  to  consent  to  his  daughter's  mar-  seduction,  though  she  intended  rstunung 
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9.  Tea,  41  I^  J.  X.  ft.  Is.  les ;  L.  B.  7  tiae  cT  the  adMtioB  m  the  aerrica  of 

Ex«  tt3u     0«(^  ffffally,  Ftttenoa  v.  aiitha  m  hdd  ibibScmbL    F^mna  v. 

TbotopHM,  U   Arit  »;    {Daradna    a.  Vaa    SiK,   5S    N.  Y.   4» ;    Lamy   v. 

AUwtt,  $t  VL  570 ;  Liwg  a.  Ka^tiej,  Crookc^  5S  Wk.  SIS ;   Bh^gt  «.  Iklar, 

Ir.  R.  11  a  Lu  tXL    ETideace  oT  the  127  MauL  IfL    Ai  to  the  lif^  cT  the 

|»riiniaiy  etmA^Hkm  of  defeadaat  waa  hekl  ■aithtt,  we  Fai—  a,  YaaSwe,  Jiyra/ 

aot  adflUMible  m  HodtoU  a. Tajlor,  L  R.  fhrndnn  a.  Aldwtt.  82  Yt.  57a-- bl] 
$  q,  K  7$.     Bat  Me  Clem  a.  Hohaa. 


bona  at  the  end  af  hei 

diild  WM   bom  at  her 

Gladnejr  v.  Marpb j,  28  Lu  R.  Ir.  SSI ;  but 

•ee  SuDpeoD  a»  GimyMO,  54  Aih«  404; 

lMwj€t  V.  Fritdier,  ISO  H.  Y.  2» ;  54 

Hon,  580  ;  Leinb  a.  Tqrior,  07  Md.  85. 

The  perenf  •  or  maetei^e  rin^t  of  suit 
U  a  ''MgDed  iMiie'*  abolkhed  by  the 
•tatotee  of  Horth  Gnoliaa,  which  proride 
that  Mit  U  to  be  bron^  by  tile  rad  party 
in  intefitty  endtiiera  an  ednlt  nnfjie  woman 
may  ene  (br  her  own  ledoctioiL  Hood  a. 
Ifodderfh,  111  H.  C.  215.  A  etep-father 
caa  only  leeovcr  for  hie  etep-dangfater'e 
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and  the    aednction  when  die  waa  at  flw  time  in  hie 

r.  Laqgheaoor,  89  N.  C 


The  criminal  oflenee  of  aadoctioa  ia 
qnite  geoerally  reqaired  by  abitnte  to  be 
irader  pnaaiae  of  maniage.  See  SI  Cent. 
L.  J.  45 ;  People  a.  Yan  Alatyne,  144  N.  Y. 
301;  People  a.  Dmyea*  SI  Hon,  890; 
Norton  a.  Stote  (Miaa.),  10  So.  Bepi  204. 
The  defendant'a  ofler  of  maiiiagei  if  not 
accepted  by  the  woman,  ia  not  a  bar  to  a 
proeecntionforaednctioa.  Stater.  Thomp- 
aon,  79  Iowa«  704  ;  Wright  a.  State,  81 
Teiaa  Cr.  Bepi  854. 
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actions  against  any  person  who  shall  wrongfully  take  or  detain 
them  from  his  custody. 

This  power  of  the  father  ceases  on  the  arrival  of  the  child  at 
the  age  of  majority,  which  has  been  yariously  established  in 
different  countries,  but  with  us  is  fixed  at  the  age  of  twenty-one ; 
and  this  is  the  period  of  majority  now  fixed  by  the  French  civil 
code,  (a)  In  this  respect,  the  Napoleon  Code  was  an  improve- 
ment upon  the  former  law  of  France,  (b)  which,  in  imitation  of 
the  civil  law,  continued  the  minority  to  the  end  of  twenty-five 
years. 

In  case  of  the  death  of  the  father  during  the  minority  of  the 
child,  his  authority  and  duty,  by  the  principles  of  natural  law, 
would  devolve  upon  the  mother ;  and  some  nations,  an4  particu- 
larly the  French  in  their  new  civil  code,  (c)  have  so  ordained. 
The  father  is,  however,  under  the  French  law,  allowed  by  will 
to  appoint  an  adviser  to  the  mother,  without  whose  advice  she 
can  do  no  act  relating  to  the  guardianship.  This  is  analogous 
to  our  law,  which  allows  the  father,  and  the  father  only,  to 
create  a  testamentary  guardianship  of  the  child.  But  if  there 
be  no  such  testamentary  disposition,  the  mother,  after  the  father's 
death,  is  entitled  to  the  guardianship  of  the  person,  and,  in 
some  cases,  of  the  estate,  of  the  infant,  until  it  arrives  at  the 
age  of  fourteen,  when  it  is  of  sufficient  age  to  choose  a 
guardian  for  itself. (d)  In  New  York,  •the  mother  is,  in  *207 
that  case,  by  statute,  entitled  to  the  guardianship  of  the 
estate,  (a) 

3.  Of  the  Duties  of  ChUdren.  —  The  duties  that  are  enjoined 
upon  children  to  their  parents  are  obedience  and  assistance 
during  their  own  minority,  and  gratitude  and  reverence  during 
the  rest  of  their  lives.  This,  as  well  as  the  other  primary 
duties  of  domestic  life,  have  generally  been  the  object  of  muni- 
cipal law.  Disobedience  to  parents  was  punished  under  the 
Jewish  law  with  death ;  (()  and  with  the  Hindoos  it  was  attended 
with  the  loss  of  the  child's  inheritance,  (c)    Nor  can  the  classical 

(a)  No.  488.    [See  205,  n.  1.] 

(b)  Instit.  Droit  Fnm^ais,  par  Argou,  b.  L  c  7.  {e)  No.  89<M02. 

id)  litt  tec.  128 ;  8  Co.  88 ;  Go.  litt.  8i,  b ;  2  Atk.  14 ;  8  Com.  Dig.  tit.  Guar- 
dian,  B.  D.  E.  ;  7  Yes.  848. 

(a)  N.  Y.  Revised  Statatea,  L  718,  sec  5.  {b)  Dent  xxi.  18. 

{e)  Gentoo  Code,  by  Halhed,  64.  The  first  emigrants  to  Maasachniietts  followed 
the  Jewish  law,  and  made  filial  disobedience  a  capital  crime.    Qoyemor  Hutchinson, 
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scholar  be  at  a  loss  to  recollect  how  assiduously  the  ancient 
Greeks  proyided  for  the  exercise  of  filial  gratitude.  They  con- 
sidered the  neglect  of  it  to  be  extremely  impious,  and  attended 
with  the  most  certain  effects  of  divine  vengeance.  ((I)  It  was 
only  an  object  of  civil  animadversion.  Solon  ordered  all  persons 
who  refused  to  make  due  provisions  for  their  parents  to  be  pun- 
ished with  infamy ;  and  the  same  penalty  was  incurred  for  per- 
sonal violence  towards  them,  (e)  When  children  undertook  any 
hazardous  enterprise,  it  was  customary  to  engage  a  friend  to 
maintain  and  protect  their  parents;  and  we  have  a  beautiful 
allusion  to  this  custom  in  the  speech  which  Virgil  puts  into  the 
mouth  of  Euryalus,  when  rushing  into  danger.  (/) 

The  laws  of  New  York  have,  in  some  small  degree,  taken 
*  208  *  care  to  enforce  this  duty,  not  only  by  leaving  it  in  the 
power  of  the  parent,  in  his  discretion,  totally  to  disinherit, 
by  will,  his  ungrateful  children,  but  by  compelling  the  children 
(being  of  sufficient  ability)  of  poor,  old,  lame,  or  impotent  per- 
sons (not  able  to  maintain  themselves),  to  relieve  and  maintain 
them,  (a)  This  is  the  only  legal  provision  made  (for  tlie  common 
law  makes  none)  to  enforce  a  plain  obligation  of  the  law  of 
nature.  (()  It  has  more  than  once  been  held  in  this  country, 
after  a  critical  examination  of  authorities,  that  a  moral  obliga- 
tion, without  some  pre-existing  legal  obligation  applicable  to 
the  subject-matter,  was  not  a  sufficient  consideration  for  a 
promise;  and,  consequently,  that  the  promise  of  a  son  to  pay 
for  past  expenditures  in  relief  of  an  indigent  parent,  or  of  a 
father  to  pay  for  the  relief  of  a  poor  and  sick  son,  who  was  of 
age  and  indigent,  and  not  a  member  of  his  family,  was  not 
binding  in  law.  (c) 

4.  Of  megltimate  ChUdren.  —  I  proceed  next  to  examine  the 
situation  of  illegitimate  children,  or  bastards,  being  persons  who 
are  begotten  and  bom  out  of  lawful  wedlock. 

in  his  History  of  Massachusetts,  i  441,  says  that  he  had  met  with  bat  one  oonyictioQ 
uuder  that  sangainary  law,  and  that  offender  was  reprieved. 

{d)  niad,  b.  9,  y.  454  ;  Odyss.  b.  2,  y.  184  ;  Hesiod's  Oper.  &  Die.  b.  1.  v.  183-186. 

(e)  Potter's  Greek  Antiq.  ii.  S47-851. 

(/)  To,  oro,  solare  inopera,  et  succurre  relictie.    £neid,  9,  290. 

(a)  N.  Y.  Bevised  SUtutes,  I  614. 

{b)  Le  Blanc,  J.,  4  East,  84  ;  Edwards  v,  Davis,  16  Johns.  281 ;  Rex  v,  Manden* 
Str.  190. 

(e)  Mills  V.  Wyman,  8  Pick.  207  ;  Cook  v.  Bradley,  7  Conn.  67. 
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These  unhappy  fruits  of  illicit  connection  were,  by  the  civil 
and  canon  laws,  made  capable  of  being  legitimated  by  the  sub- 
sequent marriage  of  their  parents;  and  this  doctrine  of  legitima- 
tion prevails  at  this  day,  with  different  modifications,  in 
France,  Germany,  Holland,  and  Scotland,  (d)  But  *  this  *  209 
principle  has  never  been  introduced  into  the  English 
law ;  (ay  and  Sir  William  Blackstone  (()  has  zealously  main- 

(<Q  Coustomier  de  Normandie,  c.  27 ;  2  Domat,  861  ;  Code  Civil,  n.  831 ;  1  Erak. 
Inst.  116;  Inst  1.  10.  18  ;  Code,  5.  27.  10;  Novel,  89,  c.  8;  Bailer's  note,  181,  to 
lib.  8,  Co.  litt. ;  Voet,  Com.  ad  Faud.  27,  7,  sec.  6  and  11 ;  Dissertation  dans  laquelle 
on  discate  les  Principes  da  Droit  Komain,  et  da  Droit  Francis,  par  rapport  anx 
Bfttards  ;  Oeavres  de  Chancelier  D'Agaesseau,  vii.  381,  470. 

(a)  In  Doe  $x  dean,  BirtwhisUe  v.  Vardill,  5  B.  &  C.  438,  it  was  held  that  a  child 
bom  in  Scotland  of  anmarried  parents  domiciled  there,  and  who  afterwards  marries, 
coald  not  inherit  lands  in  England,  for  the  English  law  does  not  recognize  the  legiti- 
macy, by  foreign  law  and  by  marriage,  of  persons  so  born,  and  follows  its  own  rales 
of  descent.  Bat  the  case  was  afterwards  carried  ap  on  error  to  the  Honse  of  Lords  ; 
and  though  the  twelve  jadges  gave  their  opinion  to  the  lords  that  the  jadgment  was 
correct,  yet  Lord  Chancellor  Brongham  suggested  doabts,  and  a  farther  argoment  was 
ordered  before  the  lords.  Birtwhtstle  v.  Vardill,  9  Bligh,  72-88  ;  6  Bing.  N.  C.  885  ; 
2  Clark  k  Fin.  671-600 ;  1  Scott  N.  B.  828,  8.  o.,  and  the  doctrine  of  the  K.  B. 
affirmed.    The  principle  which  Lord  Brongham  contended  for  was^  that  the  law  of 


{b)  Comm.  i.  465. 


1  niegUimale  Children,{x)  ~- Doe  dem, 
Birtwhiatle  v.  Vardill  is  referred  to  in  Fen- 
ton  V.  Livingstone,  3  Maeq.  497,  582,  544, 
mritf,  98,  n.  1 ;  Smith  v.  Denr,  84  Penn.  St. 
126.  J20  Don's  EBtete,4Drewry,  194, 198, 
pots  it  that  certain  roles  of  inheritance  are 
annexed  to  real  estate  by  the  lex  rei  gitm^ 
irrespective  of  personal  tiai'W,  and  that 
although  one  who  was  legitimate  by  the 
law  of  the  place  where  his  parents  were 
domiciled  and  married  and  he  was  bom 

(a;)  Children  of  married  persons  are  pre- 
sumed legitimate  and  evidence  of  non- 
access  between  them  Is  not  admissible 
to  estabUsh  iUegitimacy.  Orthwein  v. 
Thomas,  127  111.  554  ;  In  re  Shaman,  83 
Wis.  250 ;  Simon  v.  Stote,  81  Tex.  Cr. 
Bep.  186.  A  mnlatto  child  bom  of  a  white 
married  woman,  whose  husband  is  white, 
is  not  presumably  legitimate.  Bullock  v. 
Knox,  96  Ala.  195,  198.     The  presump- 


would  be  legitimate  in  England,  he  must 
also  satisfy  the  English  canons  of  descent 
in  order  to  inherit  English  lands.  In  Re 
Wright's  Trusts,  2  R.  &  J.  595,  it  was 
held  that  a  domiciled  Englishman,  the 
putative  father  of  a  bastard  bora  in  France 
of  a  Frenchwoman,  did  not  make  the  child 
legitimate  for  the  purpose  of  taking  nnder 
a  bequest  to  his  children  in  an  English 
will,  by  changing  his  domicile  to  France 
and  marrying   the  mother  there.      The 

tion  of  legitimacy  is  now  held  to  be  rebut- 
table. See  Hawes  v.  Draeger,  28  Ch. 
D.  173  ;  Gardner  v.  Gardner,  2  App. 
Gas.  728  ;  Buraaby  v,  Baillie,  42  Ch.  D. 
282  ;  Re  Walker,  53  L.  T.  660  ;  Re  Per- 
ton,  id.  707 ;  Pittsford  v.  Chittenden, 
58  Vt.  49  ;  Herring  v.  Goodson,  48  Miss. 
892  ;  Egbert  v.  Greenwalt,  44  Mich.  245  ; 
Dean  v.  State,  29  Ind.  488  ;  Flora  v. 
Anderson,  67  Fed.  Bep.  182;  Orthwein 
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tained,  in  this  respect,  the  superior  policy  of  the  common  law.(c) 
We  have,  in  relation  to  this  subject,  a  memorable  case  in  Eng- 

the  country  where  the  marriage  of  the  parents  and  the  birth  of  the  child  took  place, 
determined  the  legitimacy  of  the  child  ;  and  that  if  by  the  law  of  the  place  the  mar- 
riage had  a  retroepective  effect,  and  by  fiction  of  law  held  the  child  to  have  been  bom 
in  lawful  wedlock,  the  English  courts  ought  so  to  r^;ard  it ;  and  that  he  was  entitled 
to  take,  as  lawful  heir,  his  father^s  inheritance  in  England.  But  on  the  rehearing  of 
the  case^  the  opinion  of  the  judges  was  not  changed,  and  the  judgment  below  was 
affirmed,  s.  o.  7  Clark  k  Fin.  895.  By  the  Scotch  law,  the  subsequent  marriage  in 
Scotland  of  the  parents  will  not  legitimate  the  previous  issue  bom  in  a  country  where 
such  marriage  does  not  render  legitimate  snch  issue.  Bell's  Principles  of  the  Law  of 
Scotland,  sec  1628  ;  vide  poti,  480. 

(e)  It  is  a  renuurkable  fact,  that  in  many  of  the  United  States  the  rule  of  the  civil 
law,  that  antenuptial  children  are  legitimated  by  the  father's  marriage  to  the  mother 
and  recognition  of  the  children,  prevails,  in  opposition  to  the  common  law,  namely,  in 
Vermont,  Maryland,  Vii^nia,  Georgia,  Alabama,  Mississippi,  Louisiana,  Kentucky, 
Missouri,  Indiana,  Illinois,  and  Ohio.  Griffith's  Law  Reg.  pasnm  ;  Aikin's  Dig.  2d  ed. 
77.    See  212,  218. 


argument  is  that  the  child  follows  the 
domicile  of  his  father,  and  that  by  the 
English  law  bastardy  is  indelible.  This 
is  perhaps  open  to  the  objection  that  it 
assumes  the  existence  of  the  relation  of 
)Mirent  and  child  for  the  purpose  of  de- 
stroying it.  Considering  that  the  English 
law  regards  the  bastard  as  Jllitu  ntUlitia, 
it  would  seem  more  reasonable  to  hold 
that  the  concurring  domicile  of  the  mother 


and  place  of  birth  of  the  child  determined 
the  Matus  of  the  latter,  and  that  when  the 
law  which  properly  determined  his  BttUus 
declared  him  legitimate,  that  was  a  fact 
which  the  English  courts  could  not  go 
behind.  See  Story,  Confl.  of  Laws,  §  46, 
S  93  to,  observations  of  Dr.  Kedfield,  the 
editor.  Lex  natum  hiec  est,  ut  qui  nas- 
citnr  sine  legitimo  matrimouio,  matreni 
sequatnr,  nisi,  &c.    D.  1.  5.  24.    Cf.  For* 


V.  Thomas,  127  111.  564  ;  Yetten  v.  Wal-  McHugh,  [1891]  A.  C.  888  ;  J20  UUee,  58 
lace,  89  UL  App.  890;  Reynolds  v.  Rey-  L.  T.  711 ;  Reg.  v,  Williams,  68  L.  J.  Q. 
nolda,  8  Allen,  605  ;  Simon  p.  State  B.  176 ;  Beg.  v.  Baraardo,  id.  522  ;  Urqu- 
(Texas),  20  S.  W.  Rep.  899,  716  ;  Shu-  hart  v.  Butterfield,  87  Oh.  D.  857  ;  Fries- 
man  V.  Shuman,  88  Wis.  250.  A  former  ner  v.  Symonda,  46  N.  J.  Eq.  621  ; 
conviction  of  a  parent  for  non-support  of  Ramsay  v.  Thompson,  71  Md.  816 ;  Le 
his  child  estops  him  to  deny  its  legitimacy.  Blanc's  Succession,  87  La.  Ann.  546. 
Com'th  V,  Ellis,  160  Mass.  165.  The  putative  father  of  such  a  child  is 
A  father^s  deed  for  the  benefit  of  his  entitled  to  its  custody  against  all  except 
illegitimate  child  is  upon  good  considers-  the  mother,  and  after  its  mother's  death*. 


tion.    Conley  v.  Nailor,  118  U.  S.  127. 

In  determining  the  custody  of  an  illegit- 
imate child,  the  Court,  in  deciding  upon 
its  advantage,  will  primarily  consider  the 


to  its  custody  against  a  guardian  appointed 
by  the  mother.  In  re  Kerr,  24  L.  R.  Ir. 
59 ;  Dodge  County  p.  Kemnitz,  82  Neb. 
288  ;  Watt  v.  Allgood,  62  Miss.  88.     If 


mother's  wishes  ;  but  the  legal  rights  of  such  father  and  child  deal  with  each  other 

the  mother  to  the  custody  of  such  child  as  if  strangers,  the  latter  is  entitled  to  com- 

are  not,  it  seems,  the  same  as  those  of  the  pensation  for  valuable  services  rendered, 

father  of  a  legitimate  child.    Queen  v,  Broderick  v.  Broderick,  28  W.  Va.  878. 
Nash,    10    Q.    B.    D.   4r>4  ;    BnrnaHo  r. 
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lish  history.  When  the  English  bishops,  in  the  reign  of  Henry 
III.,  petitioned  the  lords  that  they  would  consent  that  persons 
bom  before  matrimony  should  be  legitimate,  as  well  as  those 
bom  after  matrimony,  in  respect  to  hereditary  Buccession,  inas- 
much  as  a  canon  of  the  church  had  accepted  all  such  as  legiti- 
mate, so  far  as  regarded  the  right  of  inheritance,  the  earls  and 
barons,  with  one  voice,  answered,  quod  nolunt  leges  Anglioe 
mtUare,  quce  hue  usque  usitatce  sunt  et  approbatce,{d) 

Selden,  in  his  Dissertation  upon  Fleta,(«)  mentions,  that  the 
children  of  John  of  Gaunt,  Duke  of  Lancaster,  bom  before  mar- 
riage, were  legitimated  by  an  act  of  Parliament  in  the  reign  of 
Richard  II.,  founded  on  some  obscure  common -law  custom;  and 
Barrington,  in  his  Obseryations  upon  the  Statutes,  (/ )  speaks  of 
the  Roman  law  on  this  subject  as  a  very  humane  provision  in 
favor  of  the  innocent.  The  opposition  of  the  English  barons  to 
the  introduction  of  the  rule  of  the  civil  law,  is  supposed  to  have 
arisen,  not  so  much  from  any  aversion  to  the  principle  it- 
self, as  to  the  sanction  which  *  would  thereby  be  given  to  *  210 
the  superiority  of  the  civil  over  their  own  common  law.  In 
the  new  civil  code  of  France,  (a)  the  rule  of  the  civil  law  is 

(d)  Stat  of  Merton,  20  Hen.  III.  c.  9.  This  statute  is  reprinted  iD  Hotchkiss's 
Codification  of  the  Statute  Law  of  Geoi^gia,  1845,  p.  838,  as  part  of  the  existing  law  of 
Geoi^gia. 

(«)  Ch.  9,  sec.  2.  (/}  P.  88. 

(a)  Code  Civil,  nos.  881,  882,  888,  885. 

tescue  Ch.  42  Seld.  note  25  ;  Goodman  v,  chased  real  estate.     Held,  that  the  child 

Ck>odnian,  8  Giff.  648  ;  Udny  v.  Udny,  L.  should  he  treated  as  legitimate,  and  al- 

R.  1  H.  L.  Sc.  441,  457.     But  see  ib.  447,  lowed  to  inherit,  on  the  ground  that  its 

448.      However,    the  decision  remarked  jto<u«  was  fixed  before  the  parents  removed 

upon  seems  to  be  consistent  with  other  to  New  York.     Miller  v.  Miller,  91  N. 

English  cases,  like  Shaw  v.  Gould,  ante,  Y.  815.    See  also  In  re  Goodman's  Trusts, 

117,  n.  1,  and  the  criticism  does  not  touch  17  Ch.  D.  266  ;  Ross  v.  Boss,  129  Mass. 

any  argument  on  the  construction  of  the  248 ;  Van  ToorMs  v.  Brintnall,  86  N.  Y. 

will    Boyes  v.  Bedale,  1  H.  &  M.  798.  18 ;  supra,  98  and  117,  and  notes.  —  B.] 
[A  person  was  bom  in  Wurtembuig  of         Several  states  besides  those  mentioned 

persons  not  then  hiarried,  but  who  alter-  in  note  (e)  have  adopted  the  rule  of  the 

wards  removed  to  Pennsylvania  and  there  civil  law  by  statute  ;   and  bastards  are 

married.     By  the  law  in  force  at  Wurtem-  sometimes  rendered  legitimate  by  a  special 

bnig,  and  by  virtue  of  a  law  passed  in  act  of  the  legislature.     Beall  r.  Beall,  8 

Pennsylvania  subsequent  to  such  marriage,  Ga.   210;  Vidal  v.   Commag^re,   18  La. 

the  child  was  made  legitimate  by  such  Ann.  516  ;  [Neil's  Appeal,  92  Penn.  St. 

subsequent  marriage.    Subsequently  the  198.     See,  especially.  Matter  of  Mericl<% 

parents  removed  to  New  York  and  pur-  68  How.  Pr.  62.] 
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adopted,  provided  the  illegitimate  children  were  not  offsprings 
of  incestuous  or  adulterous  intercourse,  and  were  duly  acknowl- 
edged by  their  parents  before  marriage,  or  in  the  act  of  cele* 
bration.  Yoet(()  presses  this  doctrine  of  legitimation  by  a 
subsequent  marriage  to  a  very  great  extent  Thus,  if  A.  has  a 
natural  son,  and  then  marries  another  woman,  and  has  a  son, 
who  is  at  his  birth  the  lawful  heir,  and  his  wife  dies,  and  he 
then  marries  the  woman  by  whom  he  had  the  natural  son,  and 
has  sons  by  her,  according  to  the  doctrine  of  the  Dutch  law, 
as  stated  by  Yoet,  the  bastard  thus  legitimated  excludes,  by  his 
right  of  primogeniture,  not  only  his  brothers  of  the  full  blood, 
by  the  last  marriage,  but  the  son  of  the  first  marriage.  The 
latter  is  thus  deprived  of  the  right  of  inheritance,  once  vested 
in  him  by  his  primogeniture,  by  an  act  of  his  father  to  which  he 
never  consented.  The  civil-law  rule  of  retrospective  legitima- 
tion will  sometimes  lead  to  this  rigorous  consequence,  (e) 

But  not  only  children  bom  before  marriage,  but  those  who 
are  born  so  long  after  the  death  of  the  husband  as  to  destroy  all 
presumption  of  their  being  his ;  and  also  all  children  born  during 
the  long  and  continued  absence  of  the  husband,  so  that  no  access 
to  the  mother  can  be  presumed,  are  reputed  bastards,  (cl)  The 
rule  at  common  law  (and  which  subsisted  from  the  time  of  the 
Year  Books  down  to  the  early  part  of  the  last  century)  declared 
the  issue  of  every  married  woman  to  be  legitimate,  except  in  the 
two  special  cases  of  the  impotency  of  the  husband,  and  his 
absence  from  the  realm. («)      But  in  Pendrell  v.  Pendrelly(/) 


{b)  Com.  ad  Pand.  25.  7,  sec.  11. 

(e)  Mr.  More,  the  learaed  editor  of  Lord  Stair's  Institutions,  i.  note  c,  88,  says, 
that  the  weight  of  authority  seems  to  be,  that  an  intervening  marriage,  and  the  birth 
of  lawfnl  issne,  woold  form  a  bar  to  the  legitimation  of  the  firstborn  children  bom 
out  of  wedlock.  A  recent  traveller,  of  great  intelligence  and  of  a  high  moral  tone, 
considers  the  legitimation  of  bastards  by  the  subsequent  marriage  of  the  parents  as  of 
a  very  immoral  tendency,  and  an  encouragement  to  the  increase  6f  spurious  offspring. 
Tumbull's  Austria,  ii.  205,  ed.  London,  1840. 

(d)  Gro.  Jac.  541 ;  Co.  Litt  244,  a ;  1  BL  Comm.  456,  457.  The  civil  law  and  the 
Code  Civil  fixed  the  three  hundredth  day  as  the  uUimum  tempua  tfeatatwnis.  Dig.  88. 
16.  8.  11 ;  Code  Civile  art.  812.  Lord  Coke  consideTed  nine  months,  or  forty  weeks, 
as  the  limitation  in  the  English  law  ;  but  the  more  modem  doctrine  is  not  to  assign 
any  precise  limit  to  the  period  of  gestation,  but  to  leave  it  to  be  governed  by  ciixmm* 
stanoes.    Harg.  n.  2,  Co.  Litt.  244,  a ;  Gardner  Peerage  Case,  in  1825. 

(e)  Co.  Litt  244,  a;  Done  &  Egerton  v.  Hinton  &  Starkey,  1  Roll  Abr.  858. 
(/)  Str.  925. 
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the  absard  doctrine  of  making  legitimacy  rest  *  entirely  *^11 
and  conclusively  apon  the  fact  of  the  husband  being  irrfra 
quatuor  maria^  was  exploded,  and  ever  since  that  time  the  ques- 
tion of  the  legitimacy  or  illegitimacy  of  the  child  of  a  married 
woman  has  been  regarded  as  a  matter  of  fact  resting  on  decided 
proof  as  to  the  non-access  of  the  husband,  and  it  is  a  question 
for  a  jury  to  determine,  (a)  The  rule  is,  that  where  it  clearly 
appears  that  the  husband  could  not  have  been  the  father  of 
the  child,  it  is  a  bastard,  though  *  bom,  or  begotten  and  *  212 

(a)  8  P.  Wmt.  275,  276 ;  Str.  926  ;  SaUc  128  ;  Hug.  note,  No.  198,  to  Lib.  2, 
Co.  liU. ;  Batler's  note,  No.  178,  to  lib.  8,  Co.  Litt. ;  i  T.  R.  251,  856 ;  i  Bro.  C.  C. 
90  ;  8  East,  198 ;  Com.  Dig.  tit.  Bastard,  A.  B. ;  Head  v.  Head,  1  Sim.  &  Stn.  150 ;  1 
Tom.  &  Boas.  188,  8.  c,  and  the  opinions  of  the  judges  given  to  the  House  of  Lords 
in  the  Banboxy  Peerage  Case,  in  1811,  ib.  158 ;  Shelford's  Marriage  and  Dirorce, 
707-728;  4  Peteradors  Abr.  170;  Cross  v.  Cross,  8  Paige,  189  ;  Commonwealth  v. 
Wentz,  1  Ashmead,  269 ;  Bury  v.  Phillpot,  2  Mylne  k  Keene,  849 ;  Stegall  v.  Stegall, 
2  Brock.  256 ;  Commonwealth  v.  Shepherd,  6  Binney,  286.    The  decision  in  the  Ban- 
bury Peeiage  Case  has  been  sererely  criticised  by  Sir  Harris  Nicholas,  in  his  Treatise 
on  the  Law  of  Adulterine  Bastardy,  1886  ;  and  the  old  mle  xequiring  proof,  not  of  the 
improbability  only,  but  of  the  impostSbUity  of  the  hnsband  being  the  father  of  the  child, 
is  supposed  to  be  the  better  law  and  the  better  policy.    It  appears  to  me  that  justice 
and  policy  are  concerned  in  some  relaxation  of  the  old  rule  of  eyidence.    It  was  too 
stringent  and  violent  to  be  endured.    But  we  are  admonished,  on  the  other  hand,  of 
the  neoesaity  of  requiring  perfectly  satisfactory  proof  of  non-access  of  the  husband, 
before  the  child  is  to  be  doomed  to  lose  its  legitimate  rights  and  character.    By  the 
statute  law  of  New  York,  if  the  husband  .continues  absent,  out  of  the  state,  for  one 
whole  year  previous  to  the  birth  of  the  child,  separate  from  the  mother,  and  leaves 
the  mother  during  the  time  continuing  and  residing  in  the  state,  the  child  is  deemed 
a  bastard.    So  it  is  a  bastard  if  begotten  and  bom  during  the  separation  of  its  mother 
from  her  hnsband,  pnrsnant  to  the  decree  of  any  court  of  competent  jurisdiction.    N. 
T.  Revised  Statutes,  i.  641,  sec.  1.    The  statute  declares  that  the  child,  in  such  cases, 
ikttU  he  deemed  a  baetard*    Still,  the  statute  may  be  so  construed  as  to  let  in  proof  to 
vebnt  the  presumption  of  non-access  of  the  husband,  and  justify  the  inference  of  co- 
habitation in  the  case  of  a  qualified  divorce.    If  this  be  not  the  construction,  then  the 
law,  as  it  stood  before,  resting  on  principles  adapted  to  the  circumstances,  was  wiser 
and  safer.    The  Code  Napoleon  is  stricter  than  the  English  rule,  for  it  allows  the  issue 
to  be  bastardized  only  on  proof  that,  by  reason  of  distance  or  accident,  cohabitation  of 
husband  and  wife  was  impossible.    Code  Napoleon,  n.  812.    So,  in  Louiriana,  it  is 
held,  in  case  of  voluntary  separation,  that  access  is  always  presumed,  unless  cohabita- 
tion was  physically  impossible.    Tate  v.  Penne,  19  Martin,  548.    The  observations  of 
the  Master  of  the  Rolls,  in  Bury  v.  Phillpot,  are  almost  as  strong.     The  civil  law  ad- 
mitted proof  of  a  moral  impossibility  of  access.    See  Edin.  Review,  No.  97i  a  review 
of  Le  Merchant's  Report  of  the  Proceedings  in  the  House  of  Lonls  on  the  claims  to  the 
Barony  of  Gardner,  in  which  the  law  of  legitimacy  is  fully  and  ably  discussed.    See 
also  Bulge's  Comm.  on  Colonial  and  Foreign  Laws,  i.  57-92,  where  the  law  of  legiti- 
macy- is  examined  at  large,  and  the  civil  law  and  the  continental,  as  well  as  English 
authorities^  brought  to  bear  on  this  sulgect. 
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bom,  during  marriage,  (a)^  It  is  not  necessary  that  I  should 
dwell  more  particularly  on  this  branch  of  the  law;  and  the 
principles  and  reasoning  upon  which  this  doctrine  of  presump* 
tion  applicable  to  the  question  of  legitimacy  is  founded,  will  be 
seen  at  large  in  the  cases  to  which  I  have  referred,  (i) 

A  bastard  being  in  the  eye  of  the  law  nullitu  filius^  (e)  or,  as 
the  civil  law,  from  the  difficulty  of  ascertaining  the  father, 
equally  concluded,  patrem  habere  nan  intelliguntur^{d)  he  has  no 
ii^eritable  blood,  and  is  incapable  of  inheriting  as  heir,  either 
to  his  putative  father,  or  his  mother,  or  to  any  one  else,  nor  can 
he  have  heirs  but  of  his  own  body.(«)  This  rule  of  the  common 
law,  so  far  at  least  as  it  excludes  him  from  inheriting  as  heir 
to  his  mother,  is  supposed  to  be  founded  partly  in  policy,  to 
discourage  illicit  commerce  between  the  sexes.  Seldon  said,(/) 
that  not  only  the  laws  of  England,  but  those  of  all  other  civil 
states,  excluded  bastards  from  inheritance,  unless  there  was  a 
subsequent  legitimation.  Bastards  are  incapable  of  taking  in 
New  York,  under  the  law  of  descents,  and  under  the  statute  of 
distribution  of  intestates'  effects ;  and  they  are  equally  incapable 
in  several  of  the  other  United  States,  which  follow,  in  this 
respect,  the  rule  of  the  English  law.  But  in  Vermont,  Connec- 
ticut, Virginia,  Kentucky,  Ohio,  Indiana,  Missouri,  Illinois, 
Tennessee,  North  Carolina,  Alabama,  and  Georgia,  bastards  can 
inherit  from,  and  transmit  to,  their  mothers,  real  and  perscmal 

(a)  The  King  v.  Lnffe,  8  £a«t,  198. 

(6)  If  the  chUd  be  bom  immediately  after  marriage,  it  is  still  a  legitimate  child* 
unless  the  non-access  of  the  hosband  prior  to  the  marrisge  be  soificiently  proved.  Ca 
Litt  244,  a ;  1  Bl.  Gomm.  455 ;  Lawrence,  J.,  and  Le  Blanc,  J.,  in  the  King  v.  LnflRa^ 
8  East,  210,  211.  Pater  est  qnem  napti«  demonstrant  Snbseqnenti  oonnnbii  fcnden 
omnem  conceptionis  macolam  toUente. 

(c)  Go.  Litt  128,  a.  {d)  Inst  1. 10.  12. 

(t)  1  BL  Oomm.  469. 

(J )  Note  0.  to  Fortescne  De  Land.  L^  Ang.  c.  40. 


^  Atchlej  V.  Sprigg,  88  L.  J.  n.  s.  Ch. 
845 ;  Haigrave  v.  Haigrave,  9  Beay.  552 ; 
Phillips  V.  Allen,  2  Allen,  458  ;  Patterson 
9.  Gaines,  6  How.  550,  589  ;  Van  Aemam 
V.  Van  Aemam,  1  Barb.  Gh.  875.  It 
seems  that  the  eyidenoe  of  the  husband  or 
wife  is  not  admissible  to  prove  access  or 
non-access.  Dennison  v.  Page,  29  Penn. 
St  420  ;  P^tchett  v.  Holgate,  15  Jnr.  808 
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(8  E.  L.  4  E.  100) ;  Parker  v.  Way,  15 
N.  H.  45 ;  People  v,  Ontario,  15  Bsrb. 
286 ;  Kleinert  V.  Ehlers,  88  Penn.  St  489; 
State  V.  Herman,  18  Ired.  502  ;  Hemmen* 
way  V.  Towner,  1  Allen,  209.  See  Wright 
V,  Hicks,  15  Oa.  160;  Ckp  v.  Glapp, 
97  Mass.  581.  [The  question  Is  one 
of  fact  simply.  Sholer  v.  Boll,  15  S. 
C.  421.] 
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estate,  ander  some  modifications,  which  prevail  particularly  in 
fche  states  of  Connecticut,  Illinois,  North  Carolina,  and  Tennes- 
see ;  and  in  New  York,  the  estate  of  an  illegitimate  intes- 
tate descends  to  the  mother,  *and  the  relatives  on  the  *218 
part  of  the  mother,  (a)  In  North  Carolina,  the  legisla- 
ture (b)  enabled  bastards  to  be  legitimated,  on  the  intermarriage 
of  the  putative  father  with  the  mother,  or,  if  she  be  dead,  or 
reside  out  of  the  state,  or  married  to  another,  on  his  petition, 
so  far  as  to  enable  the  child  to  inherit,  as  if  he  was  lawfully 
bom,  the  real  and  personal  estate  of  the  father.  In  Louisiana^ 
bastards  (being  defined  to  be  children  whose  father  is  unknown), 
and  adulterous  or  incestuous  children,  have  no  right  of  inheri- 
tance to  the  estates  of  their  natural  father  or  mother.  But 
other  natural  or  illegitimate  children  succeed  to  the  estate  of  the 
mother  in  default  of  lawful  children  or  descendants,  and  to  the 
estate  of  the  father  who  has  acknowledged  them,  if  he  dies  without 
lineal  or  collateral  relations,  or  without  a  surviving  wife.(<7) 

This  relaxation  in  the  laws  of  so  many  of  the  states,  of  the 
severity  of  the  common  law,  nests  upon  the  principle  that  the 
relation  of  parent  and  child,  which  exists  in  this  unhappy  case, 
in  all  its  native  and  binding  force,  ought  to  produce  the  ordinary 
legal  consequences  of  that  consanguinity.  The  ordinance  of 
Justinian,  to  a  certain  extent,  and  with  exceptions,  allowed 
a  bastard  to  inherit  to  his  mother ;  (<2)  and,  *  in  several  *  214 
cases  in  the  English  law,  the  obligations  of  consanguinity 
between  the  mother  and  her  illegitimate  offspring  have  been 

(a)  Griffith's  Uw  Register,  h.  t. ;  New  York  Bevised  Statutes,  i.  768,  sec.  14  ;  ib. 
754,  sec  19.  See  also  iy.  418.  In  Georgia,  bastards  dying  intestate,  without  issue, 
the  brothers  and  sisters  of  the  same  mother  take  by  descent.  Prince's  Dig.  202.  In 
AUbama,  the  kindred  of  a  bastard  on  the  part  of  his  mother  is  entitled  to  the  distri- 
bation  of  his  personal  estate.    Aikin's  Dig.  2d  ed.  129. 

(6)  Revised  Statutes  of  North  Carolina,  L  92. 

(e)  Ciyil  Code  of  Louisiana,  art.  220,  912,  918,  914.  By  a  statute  of  liouisiana,  in 
1881,  white  fathers  or  mothers  may  legitimate  their  natural  children  by  an  act  made 
before  a  notazy  and  two  witnesses,  proyided  they  be  not  colored  children ;  and  free 
people  of  color  may  legitimate  their  colored  offspring ;  but  the  natural  children  must 
be  the  issue  of  parents  who  might  hare  lawfully  contracted  marriage,  and  the  parents 
must  haye  no  ascendants  or  legitimate  descendants.  A  ptUaiive  marriage  is  one  con- 
tracted in  good  faith,  on  the  part,  at  least,  of  one  of  the  parties,  and  in  ignorance  of 
any  unlawful  impediment ;  and,  in  some  parts  of  Europe,  the  children  of  such  a  con- 
nection are  held  to  be  legitimate.  Bulge's  Comm.  on  Colonial  and  Foreign  Ijaw^ 
L  152. 

{d)  Code,  lib.  6,  57,  5. 
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recognized.  The  rule  that  a  bastard  is  nulliics  fiUiu  applies 
only  to  the  case  of  inheritances,  (a)  It  has  been  held  to  be 
unlawful  for  him  to  marry  within  the  Levitical  degrees ;  (5)  and 
a  bastard  has  been  considered  to  be  within  the  Marriage  Act  of 
26  Gteo.  II.,  which  required  the  consent  of  the  father,-  guardian, 
or  mother,  to  the  validity  of  the  marriage  of  a  minor,  {c)  He 
also  takes  and  follows  the  settlement  of  his  mother.  ((2)  With 
the  exception  of  the  right  of  inheritance  and  succession,  bastards, 
by  the  English  law,  as  well  as  by  the  law  of  France,  Spain,  and 
Italy,  are  put  upon  an  equal  footing  with  their  fellow-subjects ;  {e) 
and  in  this  country  we  have  made  very  considerable  advances 
towards  giving  them  also  the  capacity  to  inherit,  by  admitting 
them  to  possess  inheritable  blood.  We  have,  in  this  respect, 
followed  the  spirit  of  the  laws  of  some  of  the  ancient  nations, 
who  denied  to  bastards  an  equal  share  of  their  father's  estate 
(for  that  would  be  giving  too  much  countenance  to  the  indulgence 
of  criminal  desire),  but  admitted  them  to  a  certain  portion,  and 
would  not  suffer  them  to  be  cast  naked  and  destitute  upon  the 

world.  (/) 
*215      *The  mother,  or  reputed  father,   is  generally  in  this 

country  chargeable  by  law  with  the  maintenance  of  the 
bastard  child ;  and  in  New  York  it  is  in  such  way  as  any  two 
justices  of  the  peace  of  the  county  shall  think  meet;  and  the 
goods,  chattels,  and  real  estate  of  the  parents  are  seizable  for 
the  support  of  such  children,   if  the  parents  have  absconded. 

(a)  Bailer,  J.,  1  T.  R.  101  ;  Bow  v,  Nottingham,  1  N.  H.  260. 

(6)  Hains  v.  Jeffel,  1  Ld.  Raym.  68. 

{e)  King  v.  Inhabitants  of  Hodnett,  IT.  R.  96 ;  Horner  v.  liddiard,  1  Hagg. 
Cons.  887.  But  the  consent  of  the  natural  parents  of  illegitimate  minors  is  not  suffi- 
cient, and  there  must  be  a  guardian  appointed  by  chancery.  lb.  The  prohibition  of 
marriage  between  relatives  in  the  ascending  and  descending  lines,  and  between  brothers 
and  sisters,  applies  equaUy  to  illegitimate  children  and  relatives.  N.  T.  Revised 
statutes,  ii.  189,  sec.  8. 

(d)  8  Johns.  15 ;  17  Johns.  41 ;  12  Maas.  429  ;  5  Conn.  584. 

(fi)  (Envres  D'Aguesseau,  vii  884,  885 ;  Butler's  note.  No.  176,  to  lib.  8,  Co.  Idtt. ; 
1  Bl.  Comm.  459. 

(/)  Potter's  Greek  Antiq.  ii.  840  ;  Oentoo  Code,  by  Halhed,  78.  The  protection 
and  tenderness  which  the  goddess  Fortune  is  supposed  to  bestow  upon  foundUngs  is, 
says  Mr.  Oifford,  one  of  the  roost  amusing  and  animated  pictures  that  the  keen  and 
vigorous  fancy  of  Juvenal  ever  drew  :  — 

Stat  fortuna  improba  nocto, 
Arridens  nudis  infantibos.    Hos  fovet  omnes, 
Involvitqae  sinu.  Sat.  6,  v.  608-606. 
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The  reputed  father  is  liable  to  arrest  and  imprisonment  until  he 
gives  security  to  indemnify  the  town  chargeable  with  the  main- 
tenance of  the  child,  (a)  These  provisions  are  intended  for  the 
public  indemnity,  and  were  borrowed  from  the  several  English 
statutes  on  the  subject;  and  similar  regulations  to  coerce  the 
putative  father  to  maintain  the  child,  and  indemnify  the  town 
or  parish,  have  been  adopted  in  the  several  states. 

The  father  of  a  bastard  child  is  liable  upon  his  implied  con- 
tract for  its  necessary .  maintenance,  without  any  compulsory 
order  being  made  upon  him,  provided  he  has  adopted  the  child 
as  his  own,  and  acquiesced  in  any  particular  disposition  of  it.  (5) 
The  adoption  must  be  voluntary,  and  with  the  consent  of  the 
mother,  for  the  putative  father  has  no  legal  right  to  the  custody 
of  a  bastard  child,  in  opposition  to  the  claim  of  the  mother ;  and 
except  the  cases  of  the  intervention  of  the  town  officers,  under 
the  statute  of  provisions,  or  under  the  implied  contract  founded 
on  the  adoption  of  the  child,  the  mother  has  no  power  to  compel 
the  putative  father  to  support  the  child. (c)  She  has  a  right  to 
the  custody  and  control  of  it  as  against  the  putative  father, 
and  is  bound  to  maintain  it  as  *it8  natural  guardian; (a)  *216 
though  perhaps  the  putative  father  might  assert  a  right  to 
the  custody  of  the  child  as  against  a  stranger,  (b) 

(a)  N.  Y.  Revifled  Statates,  i.  640-656.  In  Ohio,  the  ooarte-of  common  pleas 
ascertain  and  enforce  the  dnty  of  the  putative  father  to  maintain  his  bastard  child. 
Stetntes  of  Ohio,  1881. 

(6)  Heaketh  v.  Gowing,  6  Esq.  181.  Bnt  except  in  such  a  special  case,  the  pata- 
tive  father  .is  not  liable  except  upon  an  express  promise,  or  upon  an  order  of  filiation 
under  the  statute.    Cameron  v.  Baker,  8  Carr.  &  P.  86  ;  Fnrillio  r.  Crowther,  7  Dowl. 

6  Ry.  612  ;  Moncrief  v.  Ely,  19  Wend.  406. 

Ic)  In  England,  under  the  statute  of  4  &  5  Wm.  IV.  c.  76,  the  mother  of  a  bastard 
child  had  no  remedy  against  the  father  for  its  maintenance.    Bnt  by  the  statute  of 

7  &  8  Vict.  c.  101,  the  mother  has  relief,  and  the  father  may  be  summoned  before  the 
petty  sessions,  and  ordered  to  pay  6«.  for  each  of  the  iirst  six  weeks  after  birth,  12«. 
ad,  for  every  subsequent  week  until  the  child  is  thirteen  years  of  i^  The  money 
is  to  be  paid  to  the  mother,  and  may  be  recovered  from  the  father  by  distress  and 
imprisonment.    This  is  a  just  and  wise  improvement  in  the  law. 

(a)  The  King  v.  Soper,  6  T.  R.  278  ;  Ex  parte  Ann  Knee,  4  Bos.  &  P.  148  ;  The 
People  V,  Landt,  2  Johns.  875  ;  Carpenter  v.  Whitman,  15  Johns.  208  ;  Wright  v. 
Wright,  2  Mass.  109  ;  Mass.  Revised  Statutes,  1886 ;  Acosta  v.  Robin,  19  Martin 
(La.),  887.  The  power  of  the  putative  father  over  the  illegitimate  child  was  denied 
in  the  Roman  law,  and  it  is  equally  so  in  the  Spanish  law.    lb. 

{h)  Rex  V,  Comforth,  Str.  1162.  A  person  standing  in  loeo  parerUia  has  been 
allowed  to  maintain  an  action  on  the  case  per  quad  serritium  amigU,  for  the  abduction 
of  his  daughter's  illegitimate  offspring.    Moritz  v.  Gamhart,  7  Watts,  802. 
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There  are  cases  in  which  the  courts  of  equity  have  regarded 
bastards  as  having  strong  claims  to  equitable  protection,  and 
have  decreed  a  specific  performance  of  voluntary  settlements 
made  by  the  father  in  favor  of  the  mother  of  her  natural  childi(c) 
On  the  other  hand,  there  are  cases  in  which  the  courts  of  equity 
have  withheld  from  the  illegitimate  child  every  favorable  intend- 
ment which  the  lawful  heir  would  have  been  entitled  to  as  of 
course.  Thus,  in  Fursaker  v.  Itobins<m,{d)  a  natural  daughter 
brought  her  bill  against  the  heir  at  law,  to  supply  a  defective 
conveyance  from  her  father  to  her;  but  the  chancellor  refused  to 
assist  her,  on  the  ground  that  she  was  a  mere  stranger,  being 
nvUiuBJUia^  and  not  taken  notice  of  by  the  law  as  a  daughter, 
and  that  the  father  was  not  under  any  legal  obligation  to  provide 
for  her  as  a  child,  though  he  might  be  obliged  by  the  law  of 
nature,  and  so  the  conveyance  was  voluntary,  and  without  any 
consideration.  This  hard  decision  was  made  by  Lord  Cowper, 
in  1717 ;  but  the  language  of  Lord  Gh.  J.  King,  in  a  subsequent 
case,  to  which  I  have  just  alluded,  (e)  is  certainly  much  more 

conformable  to  justice  and  humanity.  ^'If  a  man,"  says 
*  217  he,  *  ^  does  mislead  an  innocent  woman,  it  is  both  reason 

and  justice  that  he  should  make  her  reparation.  The  case 
is  stronger  in  respect  to  the  innocent  child,  whom  the  father  has 
occasioned  to  be  brought  into  the  world  in  this  shameful 
manner,  and  for  whom,  in  justice,  he  ought  to  provide."  In 
Knye  v.  Moore^{a)  the  vice-chancellor,  in  pursuance  of  the  doc- 
trine of  Lord  King,  assisted  to  uphold  and  enforce  a  deed  by  the 
father,  making  provision  for  the  mother  and  his  illegitimate 
children  after  his  death.  So,  in  Pratt  v.  Flamer^(J>)  a  devise 
by  the  father  to  an  unborn  illegitimate  child,  in  which  the 
mother  was  described,  was  held  valid ;  and  there  are  other  cases 
in  which  bequests  by  will,  in  favor  of  illegitimate  children,  have 
been  liberally  sustained,  {c) 

(c)  Marchioness  of  Annandale  v.  Harris,  2  P.  Wms.  482;  Harten  v.  Gibson, 
i  Desans.  189 ;  Bonn  o.  Wintbrop,  1  Johns.  Ch.  888. 

(d)  Free  in  Ch.  476 ;  1  Eq.  Gas.  Abr.  128,  pi.  9 ;  Gilb.  £q.  189;  Lex  Pnet  256. 
{e)  Marchioness  of  Annandale  v,  Harris,  2  P.  Wms.  482. 

(a)  1  Sim.  &  Stu.  61.  {h)  6  Harr.  &  J.  10. 

(c)  Bes45hcroft  ».  Bcachcroft,  1  Madd.  [480,]  284,  PhiL  od.  ;  Gaitiner  v.  Heyer, 
2  Paige,  11.  Bnt  in  Wilkinson  v.  Wilkinson,  before  Vioe-Ch.  Bmoe,  1842,  a  prori- 
sion  in  fayor  of  fntare  illegitimate  children  was  held  to  be  clearly  roid.  N.  T.  Legal 
Obwnrer,  i  191 ;  [1  Y.  A  C,  C.  C.  667.1 
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LECTURE    XXX. 


OF    GUARDIAN    AND    WARD. 


The  relation  of  guardian  and  ward  is  nearly  allied  to  that  of 
parent  and  child.  It  applies  to  children  during  their  minority, 
and  may  exist  during  the  lives  of  the  parents,  if  the  infant  be- 
comes vested  with  property ;  but  it  usually  takes  place  on  the 
death  of  the  father,  and  the  guardian  is  intended  to  supply  his 
place. 

There  are  two  kinds  of  guardianship  :  one  by  the  common  law, 
and  the  other  by  statute ;  and  there  were  three  kinds  of  guardians 
at  common  law  ;  viz.,  guardian  by  nature,  guardian  by  nurture, 
and  guardian  in  socage,  (a) 

1.  Goardian  by  Nature.  —  Guardian  by  nature  is  the  father,  and, 
on  his  death,  the  mother ;  and  this  guardianship  extends  to  the 
age  of  twenty-one  years  of  the  child,  and  it  extends  only  to  the 
custody  of  his  person,  and  it  yielded  to  guardianship  in  socage.  (5) 
It  was  doubted  for  some  time  in  the  books,  whether  the  guar- 
dian by  nature  was  entitled  to  the  possession  of  the  personal 
estate  of  the  infant,  and  could  give  a  competent  discharge  to  an 
executor  on  the  payment'of  a  legacy  belonging  to  the  child ;  and  it 
was  finally  understood  that  he  could  not.  {c)  It  would  seem, 
therefore,  that  if  a  child  becomes  vested  with  *  personal  *220 
property  only,  in  the  lifetime  of  the  father,  there  is  no  per- 
son strictly  entitled  to  take  it  as  guardian,  until  a  guardian  has 
been  duly  appointed  by  some  public  authority;  though  if  real 
estate  vests  in  the  infant,  the  guardian  in  socage,  or  a  substitute 
for  such  a  guardian  provided  by  statute,  will  be  authorized  to 
take  charge  of  the  whole  estate,  real  and  personal.    The  father 

(a)  Co.  litt.  S8,  b ;  3  Co.  37  b. 

(6)  Litt  Bee.  123;  Co.  Litt.  87,  b,  88;  HArgrave's  note,  12;  The  King  p.  Thorp, 
6  Mod.  221 ;  Jackson  v.  Conibe,  7  Cowen,  36 ;  2  Wend.  163,  8.  c. 

(c)  Dagley  v.  Talferry,  1  P.  Wms.  286;  Cunningham  v.  Harris, 'cited  in  8  Bro. 
C.  C.  186 \  Genet  r.  Tallmadge,  1  Johns.  Ch.  3 ;  [Fonda  cr.  Van  Home,  15  Wend  631  ;| 
Miles  r.  Boyden,  3  Pick.  213. 
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has  the  first  title  to  guardianship  by  nature,  and  the  mother  the 
second ;  and,  according  to  the  strict  language  of  our  law,  says 
Mr.  Hargrave,  (a)  only  the  heir  apparent  can  be  the  subject  of 
guardianship  by  nature,  and  therefore  it  is  doubted  whether  such 
a  guardianship  can  be  of  a  daughter  whose  heirship  is  presump- 
tive, and  not  apparent.  But  as  all  children,  male  and  female, 
equally  inherit  with  us,  the  guardianship  by  nature  would  seem 
to.  extend  to  all  the  children,  and  this  may  be  said  to  be  a  natural 
and  inherent  right  in  the  father,  as  to  all  his  children,  during  their 
minority,  (i)  The  Court  of  Chancery,  for  just  cause,  may  inter- 
pose and  control  that  authority  and  discretion  which  the  father 
has  in  general  in  the  education  and  management  of  his  child.  (<;) 
In  De  ManneviUe  v.  De  MannevUle^  (<f)  Lord  Eldon  restrained  a 
father  from  doing  any  act  towards  removal  of  his  infant  child  out 
of  the  kingdom,  and  he  said  that  the  jurisdiction  of  the  Court  of 
Chancery  to  control  the  right  of  the  father  prima  facie  to  the  per- 
son of  the  child  was  unquestionably  established.  He  admitted, 
however,  that  the  jurisdiction  was  questioned  by  Mr.  Hargrave ;  (0) 
but  it  was,  on  the  other  hand,  supported  with  equal  ability  by  Mr. 
Fonblanque.  In  the  case  of  Wellesleif  v.  Dttke  of  Beavfort^  (/) 
the  lord  chancellor,  after  a  very  able  and  thorough  investigation, 

refused  to  restore  to  a  father  the  custody  of  his  infant 
*  221    *  children,  on  the  ground  that  his  character  and  immoral 

conduct  rendered  him  Tinfit  to  be  their  guardian ;   and 
the  decision  was,  in  1828,  affirmed  by  the  House  of  Lords.     The 

(a)  Note  66  to  lib.  2,  Co.  Litt 

(6)  Biaq>henon  on  Infants,  61. 

(c)  2  Fonb.  Tr.  of  Equity,  235,  note ;  Creuze  v.  Hunter,  2  Cox,  242. 

((/)  10  Ves.  62.  The  principle  recognized  and  enforced  by  the  cases  of  Creuze  v. 
Hunter,  Rez  v.  De  ManneviUe,  5  East,  221,  and  De  Manncyille  v.  De  ManneriUe,  and 
by  the  case  of  The  People  tx  relat.  Barry  v.  Mercein,  decided  upon  habeas  corpus  by 
the  chancellor  of  the  State  of  New  York,  in  August,  1S89, 8  Paige,  47,  and  afterwards 
by  Judge  Inglis,  in  New  York,  in  1840,  is,  that  the  Court  of  Chancery  will  not  permit 
an  infant  too  young  to  dtoose  jor  itself ,  and  being  a  natural'bom  citizen,  to  be  taken  from 
its  mother  against  her  consent,  to  be  delivered  to  an  alien  father,  to  be  carried  aliroad  out  of  the 
ooumty,  whatever  may  be  the  Merits  of  the  difficulties  causing  a  separation  between 
husband  and  wife,  and  notwithstanding  the  domicile  of  the  wife  be  that  of  her  hus- 
band. The  child  bom  in  the  United  States  owes  natural  allegiance  and  has  inde- 
pendent rights,  and  one  is  to  reside  where  he  was  bom,  when  the  mother,  bom  here 
also,  and  lawfully  and  actually  a  resident  here,  will  not  consent  to  his  removal,  and 
he  is  too  young  .to  choose  for  himself. 

(e)  Note  70  to  Co.  Litt.  89,  a. 

(/)  2  Russ.  1 ;  Wood  p.  Wood,  5  Paige,  605,  a.  p. 
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juiisdictioD  of  chancery,  and  the  fitness  of  its  exercise  in  that 
instance,  were  finally  established,  (a) 

2.  CkiArdlan  by  Nartnre.  —  Guardianship  ly  nurture  occurs  only 
when  the  infant  is  without  any  other  guardian,  and  it  belongs 
exclusively  to  the  parents ;  first  to  the  father,  and  then  to  the 
mother.  It  extends  only  to  the  person,  and  determines  when  the 
infant  arrives  at  the  age  of  fourteen,  in  the  case  both  of  males  and 
females.  As  it  is  concurrent  with  guardianship  by  nature,  it  is 
in  effect  merged  in  the  higher  and  more  durable  title  of  guardian 
by  nature,  (i)  This  guardianship  is  said  to  apply  only  to  the 
younger  children,  who  are  not  heirs  apparent ;  and  as  all  the 
children  inherit  equally  under  our  laws,  it  would  seem  that  this 
species  of  guardianship  has  become  obsolete. 

3.  Gkiardian  by  Socage.  —  Guardian  in  socage  has  the 
custody  of  the  *  infant's  lands,  as  well  as  of  his  person,  (a)  *  222 
It  applies  only  to  lands  which  the  infant  acquires  by 
descent ;  (b)  and  the  common  law  gave  this  guardianship  to  the 
next  of  blood  to  the  child,  to  whom  the  inheritance  could  not 
possibly  descend;  and  therefore,  if  the  land  descended  to  the 
heir  on  the  part  of  the  father,  the  mother,  or  other  next  relation 
on  the  part  of  the  mother,  had  the  wardship  ;  and  so  if  the  land 

(a)  Welletley  v,  Wellesley,  1  Dow.  h.  s.  162 ;  2  Bligh's  Pari.  R.  n.  b.  124,  b.  c. 
That  case  was  accompanied  and  followed  by  very  profound  discussions.  In  a  pamphlet 
attributed  to  the  pen  of  Mr.  Beames,  entitled  "  Observations  upon  the  power  exercised 
by  the  Court  of  Chancery,  of  depriying  a  father  of  the  custody  of  his  children/'  the 
power  was  deemed  rery  questionable  in  point  of  authority  as  well  as  policy.  On  the 
other  hand,  in  a  treatise  published  by  Mr.  Ram,  a  barrister,  and  m  an  article  in 
the  Quarterly  Review,  No.  77,  the  policy  and  wisdom  of  the  jurisdiction,  as  asserted 
in  the  Court  of  Chancery  and  confirmed  in  the  House  of  Lords,  were  ably  vindicated, 
and  shown  to  be  connected  with  the  great  moral  considerations  arising  out  of  the 
nearest  ties  of  social  life.  Attempts  have  been  made  to  control  the  father's  right  to 
the  custody  of  his  infant  children,  by  a  legacy  given  by  a  stranger  to  an  infant,  and 
the  appointment  by  him  of  a  guardian  in  consequence  thereof.  But  it  is  settled  that 
a  legacy  or  gift  to  a  child  confers  no  right  to  control  the  father's  care  of  the  child,  and 
no  person  can  defeat  the  father's  right  of  guardianship  by  such  means.  If,  however, 
the  father  accedes  to  the  conditions  of  the  gift,  and  surrenders  up  his  control  of  the 
child's  education,  the  Court  of  Chancery  will  not  suffer  him  to  retract  it.  Lord 
Thurlow,  in  Powel  v.  Cleaver,  2  Bro.  C.  C.  600 ;  Colston  v.  Morris,  6  Madd.  89 ;  Lyons 
V.  Blenkin,  Jac.  245.  Si-e  also  The  £tna.  Ware,  464,  and  2  Story,  Eq.  Jur.  [§§  1341^ 
1361,]  where  the  jurisdiction  of  the  Court  of  Chancery  on  this  subject  is  fully 
examined  and  sustained. 

(6)  8  Co.  88  b ;  Harg.  note  67  to  lib.  2  Co.  Litt. ;  Com.  Dig.  tit.  Guardian,  D. 

(a)  Com.  Dig.  tit.  Guardian,  B. 

(6)  Qnadring  v.  Downs,  2  Mod.  176. 
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descended  to  the  heir  on  the  pftrt  of  the  mother,  the  frUier,  or  his 
nert  of  blood,  had  the  wardship,  (js)  These  guardians  in  socage 
cease  when  the  child  arriTes  at  the  age  of  fourteen  years,  for  be 
is  then  entitled  to  elect  his  own  guardian,  and  oust  the  guardian 
in  socage,  and  they  are  then  accountable  to  the  heir  for  the  rents 
and  profits  of  the  estate.  (J)  K  the  infant,  at  that  age,  does  not 
elect  a  guardian,  the  guardian  in  socage  continues,  (e)  The 
common  law,  like  the  law  of  Solon,  (/}  was  strenuous  in  reject- 
ing all  pcisons  to  whom  the  inheritance  might  posnbly  arriTe,  and 
its  advocates  trituiph  in  this  respect  over  the  civil  law,  (jg)  which 
committed  the  burden  of  the  guardianship  to  the  person  who  was 
entitled  to  the  emolument  of  the  sncoession.  As  we  have  admitted 
the  half  blood  to  inherit  equally  with  the  whole  blood,  this  jealous 
rule  would,  still  more  extensively  with  us,  prevent  relations  by 
blood  from  being  guardians  in  socage.  The  law  of  Scotland  and 
the  ancient  law  of  France  took  a  middle  course,  and  may  be  sup- 
posed, in  that  respect,  to  have  been  founded  in  more  wisdom  than 
either  the  civil  or  the  common  law.  They  committed  the  pupQ*s 
estate  to  the  person  entitled  to  the  legal  succession,  because  he  is 

most  interested  in  preserving  it  from  waste ;  but  excluded 
*  223    him  from  the  custody  of  the  pupil*s  person,  because  *  his 

interest  is  placed  in  opposition  to  the  life  of  the  pupiL  (a) 
And  yet*  perliaps,  the  English,  the  Scotch,  and  the  French  laws 
equally  proceed  on  too  great  a  distrust  of  the  ordinary  integri^ 
of  mankind.  They  might,  with  equal  propriety,  have  deprived 
cfaQdren  of  the  custody  and  maintenance  of  their  aged  and  im- 
potent parents.  It  is  equally  a  mistake  in  politics  and  iu  law  to 
consider  mankind  degraded  to  the  lowest  depths  of  vice,  or  to 
suppose  them  acting  under  the  uniform  government  of  virtue. 
Man  has  a  mixed  character,  and  practical  wisdom  does  not  admit 
of  such  extreme  conclusions.  The  old  rule  against  committing 
the  custody  of  the  person  and  estate  of  a  lunatic  to  the  heir  at 

(c)  Litt  tec.  123;  Qaadring  p.  I>owiis,  2  Mod.  17d. 

{d)  Litt.  ib. 

[e)  TlieKlng9.PSenoii,Aiidr.313.  The  goardun  m  tocage  baa  lawful  poMewiott 
cf  the  lands,  and  be  maj  mafntain  actions  of  tretpaet  or  ejectment  in  ttxped  to  tbe 
lands  of  the  ward.  Bjrae  r.  Van  Hocam,  5  Johns.  66 ;  Jackson  v.  De  Walts^  7  id. 
167. 

(/)  Potter's  Gredc  Antiq.  L  174. 

{g)  Co.  Litt.  88,  b;  I  BL  Comm.  462. 

(a)  Enldne's  Inst  79;  HaUam  on  the  Middle  Ages,  i.  106. 
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law  has  been  overruled  as  anreasonable.  (5)  If  a  presumption 
must  be  indulged,  as  was  observed  in  one  of  the  cases,  it  would 
be  in  favor  of  kinder  treatment,  and  more  patient  fortitude,  from 
a  daughter  as  committee  of  the  person  and  estate  of  an  aged  and 
afflicted  mother,  than  from  the  collateral  kindred.  The  fears  and 
precautions  of  the  lawgiver  on  this  subject  imply,  according  to 
Montesquieu,  a  melancholy  consciousness  of  the  corruption  of 
public  morals.  (<;) 

This  guardianship  is  a  personal  trust,  and  is  not  transmissible 
by  succession,  nor  devisable,  nor  assignable.  It  extends,  not  only 
to  the  person  and  all  the  socage  estate,  but  to  hereditaments  which 
do  not  lie  in  tenure,  and  to  the  personal  estate.  This  is  the  opin- 
ion of  Mr.  Hargrave,  and  he  supports  it  by  strong  reasons ;  (df) 
notwithstanding,  it  is  admitted,  that  the  title  to  guardianship  in 
soci^e  cannot  arise  unless  this  infant  be  seised  of  lands  held  in 
socage.  This  guardianship  in  socage  may  be  considered  as  gone 
into  disuse,  and  it  can  hardly  be  said  to  exist  in  this 
country,  for  the  guardian  *  must  be  some  relation  by  blood,  *224 
who  cannot  possibly  inherit,  and  such  a  case  can  rarely 
exist.  By  the  New  York  Revised  Statutes,  (a)  where  an  estate 
in  lands  becomes  vested  in  an  infant,  the  guardianship  of  such 
infant,  with  the  rights,  powers,  and  duties  of  a  guardian  in  socage, 
belong  to  the  father  of  the  infant;  and  if  there  be  no  father,  to 
the  mother;  and  if  there  be  neither,  then  to  the  nearest  and 
eldest  relative  of  full  age,  not  being  under  any  legal  incapacity  ; 
and  as  between  relatives  of  the  same  degree  of  consanguinity, 
males  are  preferred.  But  the  rights  and  authority  of  every  such 
guardian  are  superseded  in  all  cases  where  a  guardian  is  appointed 
by  the  deed  or  last  will  of  the  father  of  the  infant,  or,  in  default 
thereof,  by  the  surrogate  of  the  county  where  the  minor  re- 
sides, (i)  Surrogates  have  the  same  power  to  allow  and  appoint 
guardians  as  is  possessed  by  the  chancellor ;  and  as  the  powers 
and  jurisdiction  of  the  Court  of  Chancery  are  declared  (c)  to  be 
coextensive  with  the  same  powers  and  jurisdiction  in  England, 

(6)  Dormer's  Gate,  2  P.  Wms.  262 ;  In  the  matter  of  LivingstoDe,  1  Johns.  Ch. 
436 ;  Lord  Hardwicke,  in  2  Atk.  14. 
(e)  Esprit  des  Lois,  llr.  19,  c.  24. 
id)  Note  67  to  lib.  2  Co.  Litt 

(a)  Vol.  il  8d  ed.  2 ;  [Sylrester  v.  Ralston,  31  Barb.  (N.  Y.)  286.] 

(b)  N.  Y.  Rerised  Statutes,  i.  719,  sec.  7 ;  ib.  u.  151,  sec.  4,  6,  6. 
(cj  Ib.  ii.  173,  sec.  36. 
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fn  *  T.  R^M«4  HtatQt^.  H  ISO.  Mc  I.  2.  3 ;  Statute*  o#  Sew  Jfntj  of  1T96; 
Flr/i-^f  Jhg^frtt  :iM  ;  A^n  'rf  Virsrinia.  17% ;  V.  B.  C  i  WO ;  Statute  of  Fen^rtmia^ 
YurAfKe%  J/Hf.  '^1 ;  OjMr'f  Scatotes  of  Ohio.  in.  17* ;  Statute  of  Alabama,  of  1882,— 
all  allz/w  ft  t^*>t^,  \ff^n%  a  mmor,  to  appoiiit  a  tefftamentarj  guanfian.  vbo  ahoiild 
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The  better  opinion  is,  that  such  testamentary  guardian  will  con- 
tinue till  the  age  of  twenty-one,  though  the  infant  be  a  female, 
and  marry  in  the  mean  time,  if  the  will  be  explicit  as  to  the 
duration  of  the  trust ;  for  the  statute  gives  that  authority  to  the 
father.  It  has  been  held  that  the  man*iage  of  a  daughter  will 
determine  the  guardianship  as  to  her,  though  not  so  as  to  a  sou 
until  he  comes  of  age ;  and  Lord  Hardwicke  said,  in  Mendes  v. 
Mendes^  (<2)  that  it  had  been  so  adjudged  in  Lord  Shafteabury^s 
case.  But  in  the  subsequent  case  of  Roach  v.  Garvan,  (e)  the 
language  of  the  chancellor  was,  that  the  marriage  would  not  of 
itself  determine  a  guardianship,  though  the  court  would  never 
appoint  a  guardian  to  a  married  female  infant.  The  latter  cases 
lead  to  the  conclusion  that  the  marriage  of  a  female  infant  does 
not  absolutely  determine  the  guardianship,  and  that  it 
would  require  a  special  *  order  in  chancery  to  do  it.  (a)  ♦  226 
The  cases  ai'e  not  very  clear  and  consistent  on  this  point. 

copied  from  the  statute  12  Car.  H  c.  2i.  The  statute  of  1  Viet  c.  26,  has  taken  away 
from  an  infant  father  the  power  to  appoint  a  testamentary  guardian.  But  it  is  said 
that  the  power  given  by  the  statute  of  12  Car.  XL,  to  the  infant  father,  to  appoint  a 
guardian  by  deed,  is  still  retained.  The  Massachusetts  Revised  Statutes  of  1836,  pt.  2, 
tit  4,  c.  69 ;  ib.  tit  7,  c.  79,  require  security  from  every  testamentary  guardian  or 
trustee,  appointed  by  will,  for  minors  or  others,  unless  the  will  directs  otherwise,  and 
the  trustee's  power  and  duties  are  prescribed  with  considerable  minuteness.  It  was 
declared  by  statute  in  Massachusetts,  in  1837,  that  the  marriage  of  a  female  guardian 
operated  as  an  extinguishment  of  her  authority  as  guardian,  and  that  the  husband 
did  not  succeed  as  guardian  in  her  right  The  statute  of  Illinois,  of  1886,  gives  tlie 
power  by  deed,  or  last  will,  to  the  mother  as  well  as  to  the  father,  if  she  be  sole,  and 
the  father  has  made  no  such  disposition.  Though  a  testator  by  will  directs  his  execu- 
tors, out  of  the  proceeds  of  a  specified  bequest  to  his  Infant  son,  to  educate  him,  that 
provision  does  not  of  itself  make  the  executors  testamentary  guardians^  for  it  is  only 
instruction  or  direction  as  to  the  education  of  the  infant,  and  does  not  imply  the  eustodjf 
or  charge  of  the  person.    Kevan  v.  Walker,  11  Leigh,  414. 

id)  1  Ves.  Sen.  89 ;  3  Atk.  619.  (c)  1  Ves.  Sen.  160. 

(a)  In  the  matter  of  Whitaker,  4  Johns.  880.  It  was  decided  in  Jones  v.  Ward,  10 
Yerger,  160,  that  guardianship  as  to  a  female  ward  ceases  upon  her  marriage  under 
age.  In  England,  it  is  quite  of  course  to  appoint  a  new  guardian  in  such  a  case. 
8  Sim.  346.  The  Court  of  Chancezy  rarely  removes  a  testamentary  guardian  duly 
appointed,  though  it  will  interfere  and  impose  such  restrictions  as  will  prevent  an 
abuse  of  the  trust  Goodall  v.  Harris,  2  P.  Wms.  660 ;  Roach  i;.  Garvan,  1  Ves.  160, 
and  the  note  of  Mr.  Bell,  ib.  There  seems  to  be  no  sufficient  ground  for  the  doubt,  in 
some  of  the  books,  that  a  testamentary  guardian  cannot  be  removed.  2  Story,  Eq. 
Jur.  [§  1339,  note.]  When  a  feme  sole,  appointed  guardian  to  her  infant,  married,  the 
court  directed  an  inquiry  whether  she  had  not  thereby  deprived  herself  of  the  guar- 
dianship, as  she  was  no  longer  mi  Juris ;  though  it  seems  she  might  be  reappointed 
under  new  sureties.  Gomall,  Matter  of,  Rolls  Court  at  Westminster,  May,  1839  ; 
[1  Beav.  347.] 
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It  would  be  quite  reasonable  that  the  marriage  of  a  female  ward 
should  determine  the  guardianship,  both  as  to  her  pei'son  and  her 
estate,  if  she  married  an  adult.  It  ought  to  be  so  as  to  her  per- 
son, but  not  as  to  her  estate,  if  she  married  a  minor.  Upon  the 
marriage  of  a  male  ward,  the  guardianship  continues  as  to  his  es- 
tate, though  it  has  been  thought  otherwise  as  to  his  person,  (b) 

5.  Gkiardians  judioiaUy  appointed.  —  The  distinction  of  guardians 
by  nature,  and  by  socage,  seems  now  to  be  lost  or  gone  into 
oblivion,  and  those  several  kinds  of  guai*dians  have  become  essen- 
tially superseded  in  practice  by  the  chancery  guardians^  or  guar- 
dians appointed  by  the  Court  of  Chancery,  or  by  the  surrogates 
in  the  respective  counties  of  New  York,  and  by  courts  of  similar 
character,  and  having  jurisdiction  of  testamentary  matters,  in  the 
other  states  of  the  Union,  (c)  ^    Testamentaiy  guardians  are  not 

(ft)  Reeye's  Domestic  Relations,  828.  By  the  ciril  law,  marriage  did  not  confer 
on  a  minor  the  pririleges  of  majority.  Dig.  4. 4. 2 ;  Code,  5.  37. 12.  But  the  laws  of 
modem  nations  are  very  direrse  on  theeftect  of  marriage  upon  minors.  Marriage  is 
an  emancipation  of  tlie  minor  to  full  rights  by  the  French  and  Datch  laws.  Code 
Ciyil,  art  476 ;  Voet,  ad  Pand.  4.  4.  6 ;  Van  der  Linden's  Inst.  b.  1,  c.  6,  sec.  7. 

(c)  In  Pennsylrania,  the  orphans'  conrt  has  plenary  power  to  appoint  and  control 
guardians,  and  regulate  the  maintenance  of  infants ;  and  in  Ohio,  the  courts  of  common 
pleas ;  and  in  New  Jersey,  the  ordinary  or  orphans'  court,  or  the  surrogate,  as  the  case 
may  be ;  and  in  Massachusetts,  Connecticut,  and  other  states,  the  courts  of  probate  of 
the  county  have  the  power.  In  North  Carolina,  the  superior  and  county  courts  and 
the  court  of  chancery  seem  to  hare  concurrent  jurisdiction  oyer  orphans  and  their 
estates.    N.  C.  R.  S.  1887,  pp.  307,  3ia 


1  GuanHan$.  —  (a)  How  appointed.  — 
Gturdians  in  America  are  now  generally 
appointed  by  probate  or  other  courts, 
under  statutory  powers,  the  chancery 
courts  in  some  states  retaining  a  general 
supenrisory  power,  as  stated  in  the  text, 
227.  Cowls  V.  Cowls,  3  Gilm.  436;  Wil- 
cox V.  Wilcox,  14  N.  T.  576.  In  general 
the  person  for  whom  the  guardian  is  ap- 
pointed must  be  resident  within  the  juris- 
diction of  the  court,  which,  in  many 
states,  is  the  county.  Boyd  v.  Glass,  34 
Ga.  268 ;  Lacy  v,  WilUams,  27  Mo.  280 ; 
Sears  v.  Terry,  26  Conn.  273 ;  Dorman 
V.  Ogboume,  10  Ala.  769 ;  [Hanling  r. 
Weld,  128  Mass.  687.]  And  on  like 
principles  his  remoyal  from  the  jurisdic- 
tion is  made  to  terminate  his  authority  in 
some  cases.    Nettleton  v.  Tlic  State,  13 

[826] 


Ind.  160.  But  in  some  states  a  guardian 
may  be  appointed  in  respect  of  property 
only  within  the  jurisdiction.  Clarke  r. 
Cordis,  4  Allen,  321 ;  [Rice's  Case,  42 
Midi.  628 ;  Matter  of  Hubbard,  82  N.  Y. 
90;  Hoyt  v.  Sprague,  103  U.  8.  613; 
Davis  V.  Hudson,  29  Minn.  27.]  It  should 
be  mentioned  that  although  the  father 
alone  in  many  states  has  the  power  to 
appoint  a  guardian  by  will,  Vanartsdalen 
V.  Vanartsdalen,  14  Penn.  St.  384  ;  Holmes 
F.  Field,  12  111.  424:  Norris  r.  Harris,  15 
Cal.  226 ;  [Ex  parte  Bell,  2  Tenn.  Ch  327 ;] 
in  some  states  the  mother  is  allowed  a 
voice,  or  in  certain  cases  may  herself  ap- 
point a  guardian.  Even  when  her  will 
considered  as  a  disposition  is  roid,  it  may 
be  regarded  as  an  expression  of  her 
wishes.    In  the  matter  of  Turner,  4  C.  £• 
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very  common,  and  all  other  guardians  are  now  appointed  by  the 
one  or  the  other  of  those  jurisdictions.  (2;)    The  power  of  the 


Gtmo  (N.  J.),  iSS ; /n  IV  Kiiye,  L.B.  1  Ch. 
387.  The  father's  teetamentazy  power 
does  not  extend  to  ilkgitunate  children. 
Sleeman  v.  Wilaon^  L.  H.  18  £q.  8«.  Am 
to  its  extent,  see  Goods  of  Pamell,  L.  R. 
2  P.  &  D.  879  ;  [HiU  v.  HiU,  Execntrix,  40 
Md.  460.]  As  to  religioas  edncationy  see 
198,  n.  1,  (d). 

(P)  A»  to  who  ahaU  be  appaiiUed,  it  is 
yery  nie  that  chinoeiy  interferes  with 
the  rights  of  the  father.  In  re  Fynn,  12 
Jnr.  718;  [Bowles  v.  Dixon,  82  Ark.  92.] 
Bnt  there  an  sometimes  statutory  pro- 
Tisions  for  a  goardian  of  the  estate  in  the 
lifetime  of  parents.  The  mother  has  been 
thought  to  hare  grsater  rights  than  the 
next  of  kin.  Albert  v.  Perry,  1  McCarter, 
540 ;  Kamsay  v.  Ranway,  20  Wis.  607. 
Bnt  if  her  rights  depend  on  a  peconiary 
interest,  it  must  be  remembered  that  she 
is  not  bound  to  support  snd  is  not  entitled 
to  the  services  of  her  child.    £.  B.  v. 


E.  C.  B.,  28BarK  299, 808 ;  ante,  191  and 
198,  n.  1.  Her  right  is  inferior  to  that  of 
a  guardian  already  appointed,  Macready 
r.  Wilcox,  88  Conn.  821 ;  [see  Johns 
o.  Emmert,  62  Ind.  688  ;]  and  the  aame 
principle  of  course  applies  to  remoter 
relatires,  Coltman  v.  Hall,  81  Me.  196  : 
Bounell  v.  Berryhill,  2  Carter  (Ind.),  618. 
It  is  yery  common  for  the  infant  to  be 
allowed  to  select  when  he  has  reached 
fourteen,  but  he  cannot  keep  changing 
capriciously.  Lee*s  Appeal,  27  Penn.  St. 
229.  [The  interest  of  the  infsnt  Ib  the 
parsmount  consideration  in  the  selection 
of  a  guardian.  Badenhoof  v.  Johnson,  11 
Ney.  87.  In  Besrd  v.  Dean,  64  Ga.^268, 
the  court  refused  to  supersede  the  mother 
in  fsYor  of  a  guardian  selected  by  a  minor 
oyer  fourteen.—  b.] 

{c)  Am  to  the  power  o/ffuardiane  oyer  the 
person  of  their  wards,  it  has  been  said  by 
Wood,  y.  C,  that  they  stand  in  the  same 


(x)  A  guardian  diifem  from  a  trustee  in 
that  he  has  no  title  or  interest  in  the 
ward's  estate,  and  must  sue  in  the  ward's 
name.  Jennings  v.  Collins,  99  Mass.  29 ; 
Mass.  Gen.  Hospital  v.  Fairbanks,  129 
Mass.  78  ;  182  Mass.  414 ;  Derome  v. 
Vose,  140  Mass.  676 ;  French  r.  Marshall, 
186  Mass.  664 ;  Lombard  «.  Morse,  166 
Mass.  186;  Richmond  9.  Adams  Nat. 
Bank,  162  U.  S.  869  ;  Oalton  v.  Jones,  61 
Miss.  686.  The  guardisn  cannot  bind  the 
ward's  estate  by  a  contract  for  the  letter's 
support  or  necessaries,  or  by  admissions  ; 
he  is  primarily  liable  upon  his  express 
contrscts.  BoUius  v.  Marsh,  128  Mass. 
116  ;  MsBsachusetts  Hospital  v.  Fairbanks, 
182  Msss.  414  ;  Tyler  v.  Odd  Fellows' 
Ass'n,  146  Mass.  184;  Turner  v.  Flagg 
(Ind.),  88  N.  E.  Bep.  1104;  Hunt  v. 
Maldonado,  89  CaL  686;  Kingsbury  v. 
Powers,  181  HI.  182;  Beading  v.  Wilson, 
88  N.  J.  Eq.  446.     A  guardian's  Uudies 


is  not  imputable  to  an  infant  ward. 
Denholm  v.  McKay,  148  Mass.  484. 
And  the  guardian  is  not  liable  for  the 
ward's  torts.  Garrigus  v.  Ellis,  96  Ind. 
698.  The  court's  ratification  of  a  guar* 
dian's  expenditures  ib  equiyalent  to  an 
original  authorisation.  Frankenfield's 
Appeal,  102  Penn.  St.  689 ;  Killpatrick's 
Appeal,  118  id.  46  ;  In  re  Hain  (Penn.), 
81  Atl.  Bep.  887.  Whateyer  a  guardian 
may  lawfully  do  for  his  infant  ward  is  not 
affected  by  the  subsequent  discoyery  that 
the  ward  was  insane.  Franklyn  v.  Sprague, 
121  U.  S.  216.  The  guardian  cannot  sue 
the  ward  for  necessaries.  McLane  v, 
Curran,  188  Mass.  681.  If  the  ward  be- 
comes a  member  of  the  guardian's  family, 
there  is,  it  seems,  no  implied  contract  for 
board.  Doan  r.  Dow  (Ind.),  86  N.  E.  Bep. 
709;  see  Rawson  v.  Corbett,  48  III.  App. 
127  ;  Snoyer  v,  Prall,  88  N.  J.  Eq.  207. 
In  Moyer  v.  Fletcher,  66  Mich.  608,  it  wss 
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chancellor  to  appoint  guardians  for  infants  who  have  no  testa- 
mentary or  statute  guardian  is  a  branch  of  his  genen^l  jurisdic* 


position  as  a  parent,  and  that  the  F.ng1iah 
courts  wiU  not  interfere  to  prevent  the 
remo7al  of  subjects  of  a  foreign  power  by 
their  foreign  guardian,  although  an  Eng- 
lish guardian  has  been  subsequently  ap- 
pointed. Nugent  V.  Yetzera,  L.  R.  2  Eq. 
704  ;  Stuart  v.  Bute,  9  H.  L.  C.  440,  466, 
470.  This  decision,  however,  does  not  ap- 
ply to  the  case  of  inCEUits  who  are  British 
subjects.  L.  R.  2  Eq.  718.  See  Dawson 
V.  Jay,  3  De  0.,  M.  &  O.  764 ;  Hope  v. 
Hope,  4  De  G.,  M.  &  G.  828,  846 ;  [Bice's 
Case,  42  Mich.  628.]  Woodworth  v. 
Springs  4  Allen,  821,  does  not  go  quite  so 
far  as  Nugent  v.  Yetzera,  but  holds  that 
the  custody  is  to  be  awarded  according  to 
the  judicial  discretion  of  the  court ;  and 
it  is  said  that  a  guardian  appointed  by 
virtue  of  the  statute  of  another  state  can- 
not exercise  any  authority  here  over  the 
person  or  property  of  his  ward.  The  ten- 
dency of  the  law  is  probably  in  the  direc- 


tion of  the  En^ish  case.    Townsead  v. 
Kimball,  4  Minn.  412. 

(d)  It  may  be  mentioned  in  thii  con- 
nection, although  not  stricUy  in  place, 
that  an  infant  has  the  domicile  of  his  par- 
ents, which  continues  even  alter  he  comes 
of  age,  until  he  changes  it  and  acquires 
another,  Walcott  v.  Botfield,  Kay,  684, 
644  ;  and  that  if  he  it  and  remains  of 
unsound  mind  on  reaching  majority,  his 
father  will  retain  the  power  of  changing  his 
domicile,  and  that  usually  a  change  in  the 
fother's  will  produce  a  change  in  the  son's. 
Sharps  v.  Crispin,  L.  R.  1  P.  &  D.  611. 

(e)  InveatJMfUa,  —  In  investing  the 
ward's  personal  property  the  guardian 
is  held  only  to  good  faith  and  a  sound 
discretion,  in  Massachusetts.  Lovell  v. 
Minot,  20  Pick.  116 ;  Clark  v.  Gaifield,  8 
AUen,  427.  See  Boggs  o.  Adger,  4  Rich. 
Eq.  408.  But  other  states  are  either 
stricter  in  their  rule,  or  limit  what  is  to 


held  that  a  guardian  may  charge  board  to  court's  order.     Grier's  Appeal,  101  Penn. 

au  infant  ward,  whom  in  his  discretion  he  St  412. 

takes  into  his  family,  though  another  rela-  A  guardian  who  unlawfully  disposes  of 

tive  would  board  the  ward  without  charge^  hie  ward's  property  may  be  sued  during 

The  contract  of  a  mother,   who  is  her  the  latter's  infancy  by  next  friend.    Ponl- 

child's  guardian,  for  its  board,  is  an  orig-  lain  «.  PouUain,  76  Ga.  420.    If  he  pur- 

inal    undertaking   under   the   statute  of  chases  at  hla  own  sale,  his  act  is.  voidable 

frauds.     McNabb  v.  Clipp,  6  Ind.  App.  only,  at  the  ward's  election.     Wallace  v, 

204;  Hanfotd  v.   Prouty,   138   111.   889.  Jones,  98  Ga.  419.   He  will  not  be  allowed 

A  wealthy    ward    who   desires    luxuries  commissions  when  he  has  used  the  ward's 

suited  to  his  condition  in  life  should  be  property  in   his   own   business,   though 

allowed  them  by  his  guardian.     May  o.  profitably  to  the  ward.     Segnin's  Appeal, 


May,  109  Mass.  262.  A  guardian  can 
grant  a  right  of  way  over  the  ward's  land 
without  the  probate  court's  license.  State 
V.  Hamilton  County  Com'rs,  89  Ohio  St 
68.  He  can  confirm  the  ward's  convey- 
ance of  land  only  by  such  a  license  and 
by  himself  executing  a  conveyance.    Doty 


108  Penn.  St  189  :  but  see  Oarr  v.  Askew, 
94  N.  C.  194.  He  may  be  allowed  for  ad- 
vances made,  even  before  his  appointment, 
from  his  own  funds  for  his  ward's  support 
Bellamy  v.  Thornton  (Ala.),  16  So.  Rep. 
881 ;  Hovell  v.  NoU,  81  N.  T.  S.  489. 
The  settlement  of  accounts  between  an 


V,  Hubbard,  66  Yt  278.    The  guardian's  infant  ward  and  his  guardian,  after  the 

mental  unsoundness  does  not  invalidate  his  former  reaches  his  majority,  is  binding  in 

conveyance  of  the  ward's  land  under  the  the  absence  of  fraud.    Douglass  v.  Ferris, 
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tion  over  minors  and  their  estates,  and  that  jurisdiction  has 
been  long  and  unquestionably  settled,  (d)    The  chancery  guardian 

(d)  Harg.  n.  16  to  Co.  Litt.  88,  b  ;  2  Fonb.  Tr.  £q.  288,  n. ;  10  Yes.  63 ;  Sir  J. 
JekyU,  in  Eyre  v.  Countess  of  Shaftsbury,  2  P.  Wms.  118,  119.  The  usual  oider  in 
the  appointment  of  a  guardian  for  a  minor  under  fourteen,  the  &ther  being  dead, 
is,  (1)  to  the  mother,  if  unmarried;  (2)  the  paternal,  and  (8)  the  maternal  grand- 
fSftther ;  (4)  to  the  one  or  more  uncles  on  the  father's  side ;  (5)  to  the  one  or  more 
uncles  on  the  mother^s  side ;  (6)  to  any  other  proper  person. 


be  considered  a  sound  discretion  pretty 
narrowly.  Most  inyestments  in  private 
stocks,  which  have  come  before  the 
courts,  have  been  disallowed.  King  v. 
Talbot,  40  N.  Y.  76 ;  50  Barb.  453 ;  French 
V.  Currier,  47  N.  H.  88 ;  Kimball  v.  Red- 
ing, 81  K.  H.  852,  375;  Clark  v.  Garfield, 
mtpra;  Worrell's  Appeal,  28  Penn.  St. 
44  ;  Smith  v.  Smith,  7  J.  J.  Marsh.  288  ; 
Spear  v.  Spear,  9  Bich.  £q.  184.  In  Kim- 
ball 0.  Beding^  safety  is  said  to  be  the 
first  olgect,  and  next  a  regular  income  or 
its  equivalent,  on  which  the  maiket  value 
of  the  investment  is  based.  In  King  v. 
'  Talbot,  some  of  the  judges  thought  that 
only  government  or  real  estate  securities 
were  proper.  Hemphill's  Appeal,  1 8  Penn. 
St  '808.  If  trustees  have  improperly  re- 
tained in  their  hands  balances  which  they 


ought  to  have  invested  in  8Z.  per  cents,  or 
have  by  neglect  allowed  such  balances  to 
be  lost,  the  cestui  gue  trust  has  the  option 
to  charge  them  either  with  the  principal 
sum  retained  and  interest,  or  with  the 
amount  of  8^.  per  cents  which  would 
have  arisen  if  the  investment  had  been 
properly  made.  If  the  sum  has  been 
improperly  employed  in  trade,  he  may 
chaige  them  with  all  the  profits  made, 
or,  if  there  are  no  profits,  with  the  inter- 
est ordinarily  paid  on  capital  in  trade, 
and  it  IB  said  in  Jones  v.  FoxaU,  15  Beav. 
888,  that  there  will  be  annual  rests.  But 
when  the  trustee  has  an  option  between 
two  or  more  investments,  and  invests  un- 
profitably,  or  does  not  invest  at  all,  the 
trustee  has  the  option  of  paying  over 
the  sum  misapplied,  with  interest,  or  the 


188  N.  Y.  192 ;  Ela  v.  Ela,  84  Maine,  423 ;  to  act  as  guardians,  although  power  over 

Fowlks  V.  Lombard   (Miss.),  11  So.  Rep.  the  estates  of  persons  under  guardianship 

724.     But  property  concealed  by  the  guar-  is  vested  in  the  probate  courts  by  the 

dian  may  be  recovered  by  the  ward  after  State  constitution.     Minnesota  L.  fc  T. 

settlement,  in  the  probate  court,  of  the  Co.  v.  Beebe,    40  Minn.  7  ;  Johnson  v. 

guardian's  accounts  from  which  such  prop-  Johnson,  88  Ky.  275.     In  Henderson  v. 

erty  is  fraudulently  withheld.     Lataillade  Dowd,  116  N.  C.  795,  it  was  held  consti- 

V.  Orena,  91  Cal.  565.    The  guardianship  tutional  to  enact  that  a  particular  person 

may  continue  after  the  ward's  majority  if  might  act  as  a  guardian  without  giving 

the  guardian  continues  to  manage   the  bond.      The  appointment    of   a  general 

property  at  the  ward's  request.     Pyatt  v.  guardian  does  not  ipso  facto  revoke  the 

Pyatt,  46  N.  J.  £q.  285.    But  after  the  appointment  of  a  special  guardian.  In  re 

guardianship  is  ended,  he  will  not  be  al-  Monell,  19  N.  Y.  S.  361* 
lowed  for  past  maintenance.    Stigler  v.         The  guardian  cannot  submit  the  ward's 

Stigler,  77  Ya.  168  ;  Phelps  v.  Buck,  40  interests  to  arliitration,  especially  when 

Ark.  219.  he  is   adversely  interested.    Fortune  v. 

Such  corporations  as  trust  and  annuity  Killebrew,  86  Texas,  172 ;  Kelly  v.  Adams, 

companies  may  be  empowered  by  statute  120  Ind.  840  ;  DeYaughn  v.  McLeroy,  82 
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continues  until  the  majority  of  the  infant,  and  is  not  controlled 
by  the  election  of  the  infant  when  he  arrives  at  the  age  of 

amount  which  one  of  the  authorized  in-  watd*8  behalf,  aa  well  aa  for  failure  to 

yestmenta  {nmbU   that   of  leaat  yalue)  invest  the  ward's  property,  and  for  n^li- 

would  have  produced.     Robinson  v.  Rob-  gent  or  improper   inyestmenta.    In  the 
inson,  1  De  G.,  M.  &  G.  247,  256  et  seq, ;    following   cases    investments  were   held 

Fisher  v.  Gilpin,  88  L.  J.  N.  8.  Ch.  280.  reasonable  and  proper :  Jack's  App.,   94 
Compound  interest  is  allowed  in  cases  of    Penn.  St.  867  ;  Barney  o.  Parsons,  54  Yt. 

gross  or  wilful  breach  of  trust.    Walrond  628 ;  Robertson  v.  Wall,  85  N.  C.  288. 

V,  Walrond,  29  Beav.  586  ;  Jones  v.  Fox-  In  the  following  they  were  held  improper  : 

all,  15  Beav.  888  ;  Barney  o.  Saunders,  16  Guardianship  of  Gardwell,  55  CaL  187  ; 

How.  585,  542 ;  SwindaU  v.  Swindall,  8  Suavely    v.  Harkrader,   29    Gratt.   112  ; 

Ired.  £q.  285  ;  Coppard  v.  Allen,  4  Giff.  Corcoran  o.  Allen,  11 R.  I.  567,  with  which 

497  ;  but  in  other  cases  simple  interest  compare  Hoyt  v.  Sprague,  108  U.  S.  618. 

only.  Light's  Appeal,  24  Penn.  St  180 ;  As,  to  when  compound  interest  will  be 

Cook  V.  Addison,  L.  R.  7  £q.  466  ;  Ker  p.  charged,  see  Mather  v.  Heath,  15  Rep. 

Snead,.ll  Law  Rep.  217.     [It  being  the  667  ;  Crigler  v.  Alexander,  88  Gratt  674. 

guardian's  duty  to  see  to  the  maintenance  Some   acts,    such  as   using  the   capital 

and  education  of  his  ward,  and  to  care  for  of  the  ward's  estate^  or  changing  it  from 

any  property  owned  by  the  latter,  a  general  realty  to  personalty,  are  deemed  of  too 

rule  may  'be  laid  down,   that  it  is  the  much  import  to  be  done  by  the  guardian 

guardian's  duty  to  use  all  reasonable  dill-  without  the  express  sanction  of  the  court, 

gence,'  and  a  reasonably  sound  discretion,  Cohen  v.  Shyer,  1  Tenn.  Ch.  192  ;  Hendee 

in  the  performance  of  each  of  these  duties,  o.    Cleaveland,  54  Vt  142,   148;ti0na^, 

Gott  V.  Culp,  45  Mich.  265.    If  he  does  280.    Transactions  between  guardian  and 

not  fulfil  this  duty  he  may  be  removed  by  ward  may  be  avoided  at  the  election  of 

the  court,  and  may  be  charged  personally  the  latter.    Hendee  v.  Cleaveland,  54  Yt 

for    unreasonable    expenditures    on    the  142;  Wade  v.  Pulsifer,  ib.  45. — b.] 


Oa.  687.  If  he  carelessly  accepts  for  his  Micou,  112  U.  S.  452,  470 ;  Moigan  v. 
wards  in  settlement  a  sum  less  than  they  Potter,  157  U.  S.  195.  His  authority  ex- 
are  entitled  to,  he  is  liable  for  the  amount  tends  beyond  the  appointing  State  only 
thus  lost.  Culp  V.  Stanford,  112  N.  C.  by  comity,  or  the  grant  of  ancillary  letters. 
664.  The  guanlian  is  liable  for  his  neg-  In  re  Nickals,  21  Nev.  462 ;  Brand  v. 
Itgence.  Coggins  v.  Flythe,  118  N.  C.  Com'th  (Ry.),  24  S.  W.  604;  Be  Gun- 
102;  Hughes  v.  People,  111  III.  457;  ther,  8  Dem.  (N.  Y.)  386;  McCleary  v. 
Webber'sEstate,  188  Penn.  St  888  ;  Pars-  Menke,  109  111.  294.  A  guardian  may 
ley  V.  Martin,  77  Ya.  876.  A  guardian  be  appointed  over  the  estate  of  a  non- 
may  be  removed  by  the  court  on  proof  of  resident,  though  the  latter  has  no  general 
misconduct  or  when  it  is  for  the  ward's  guardian  where  he  is  domiciled.  West 
welfare.  In  rt  McGrath,  [1898]  1  Ch.  Dnluth  Lsnd  Co.  n.  Kurtz,  45  Minn.  880. 
148.  And  a  sale  of  an  infant's  land  by  his 
The  authority  of  a  guardian  is  limited  guardian  in  a  State  other  than  that  in 
to  the  State  in  which  he  was  appointed,  which  the  guanlian  was  appointed  and 
and  he  cannot  sue  in  a  court,  even  of  the  the  sale  authorized,  is  void.  Musson  v» 
United  States,  held  in  another  State,  ex-  Fall  Back  P.  &  M.  Co.  (Mi»s.),  12  Sa 
oept  as  authorized  by  its  laws.     Lamar  v.  Rep.   587.    A  guardian  by  nature  may 
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fourteen,  (e)    If  there  be  no  testamentary  *  guardian,  the  *  227 
surrogate  or  judge  of  probate  is  authorized  to  allow  of 

(e)  In  the  matter  of  NicoU,  1  Johns.  Ch.  25  ;  N.  Y.  Beyiaed  Statutes,  ii.  151,  sec. 
10.  In  Maryland,  it  is  provided  by  statate  that  infant  females,  at  the  a^  of  sixteen, 
shall  be  entitled  to  demand  and  roceiye  fh>m  their  guardians  possession  of  their  real 
and  personal  estate,  and  at  the  age  of  eighteen  they  have  a  capacity  to  devise  real 
estate.  But  these  are  exceptions  to  the  general  rule  of  the  common  law,  and  in  other 
respects  the  legal  minority  and  disability  of  infancy  of  females,  as  well  as  of  males, 
continues  until  the  age  of  twenty-one.  Davis  v.  Jacquin,  5  Harr.  k  J.  100.  She  can- 
not execute  a  release  to  her  guardian  under  the  age  of  twenty-one.  Pridge  r.  The 
State,  3  Gill  &  J.  108. 

make  a  lona  Jlde  change  of  the  ward's  bull  v.  Fowle,  1  Ch.  D.  <H)4 ;  Dupuy  v. 

domicile.    /»  r»  Benton  (Iowa),  60  N.  W.  Wekford,  42  L.  T.   780;  Kingsbury  v. 

614.    The  court  may  grant  leave  to  take  Buckner,  184  U.  S.  650  ;  Loftis  v.  Loftis, 

'its  wards  out  of  the  jurisdiction  when  sat-  (Tenn.),  28  S.  W.  Bep.  1091  ;  Beddinger 

isfied  that  the  step  is  for  the  ward's  bene-  v.  Smith  (Ark.),  18  S.  W.  784  ;  Pollock 

fit.    In  re  Callighan,  28  Ch.  D.  186.     If  v.  Buie,  48  Miss.  140 ;  Biddinger  v.  Wi- 

such  removal  is  not  for  the  infant's  bene-  land,  67  Md.  859.     He  may  employ  an 

fit,  its  father  may  be  restrained  from  re-  attoroey  at  law  for  the  suit,  and  if  there 

moving  him.    In  re  Plomley,  47  L.  T.  is  no  general  guardian,  he  has  authority 

288 ;  In  re  Medley,  6  Ir.  B.  Eq.  889.  'to  receive  payment  of  the  judgment  re- 

Otbardians  ad  litem. — A  judgment  can-  covered,  receipt  for  it  and  enter  satisfac- 
uot  properly  be  rendered  against  an  infant  tion  thereof.  Baltimore  &  Ohio  Railroad 
defendant  in  a  dvil  suit,  unless  he  has  a  Co.  v.  Pitzpatrick,  86  Md.  619.  He  is 
probate  guardian,  or  a  ^iMfidiaA  ad  litem  not  a  "party  to  the  action"  within  the 
to  defend  the  suit  in  his  behalf,  even  English  rules  of  1875,  so  as  to  be  compel- 
though  his  parents  actually  defend  the  lable  to  make  a  discovery  of  documents, 
suit  for  him  ;  and  a  judgment  so  entered  Dyke  v.  Stephens,  80  Ch.  D.  189  ;  Scott 
may  be  set  aside  on  writ  of  error.  White  v.  Cons.  Bank,  W.  N.  (1898)  56  ;  Gray  v. 
p.  Joyce,  158  U.  S.  128,  146 ;  Johnson  v.  Parke,  155  Mass.  488.  And  he  is  not  in 
Waterhouse,  152  Mass.  585 ;  Gay  v.  Grant,  strictness  a  party  to  the  suit  for  any  pur- 
101  N.  C.  206  ;  Thorp  v.  Minor,  109  N.  pose.  Ibid. ;  Morgan  ».  Potter,  157  U. 
C.  152;  Gorrigan  v.  Drake,  86  S.  C.  854 ;  S.  195;  Buckman  v.  Palisade  Land  Co.,  1 
Griffith  V.  Yentress,  91  Ala.  366 ;  Johns-  Ped.  Bep.  867 ;  Bryant  v.  livermore,  20 
ton  V.  San  Prancisoo  S.  Union,  68  Cal.  Minn.  813,  842.  The  suit  is  not  abated 
554  ;  Emeric  v.  Alvarado,  64  Cal.  529  ;  if  the  next  friend  dies,  or  the  minors  reach 
Parker  v.  Starr,  21  Neb.  680 ;  Gnsdofer  v.  their  majority  while  it  is  pending  ;  but 
Gundy  (Miss.),  16  So.  Bep.  482;  Carter  they  may  then  appear  and  prosecute  the 
9.  Bountree,  109  K.  C.  29;  Brown  v.  suit  as  adults.  Tucker  v.  Wilson,  68 
Downing,  187  Penn.  St  569 ;  Levystein  Miss.  698.  The  answer  should  properly 
V.  O^rien  (Ala.),  17  So.  Rep.  550.  neither  admit   nor   deny  the    plaintiff's 

The  power  of  a  next  friend  extends  to  charges,  but  submit  the  matter  to  the 

all  matters  properly  relating  to  the  con-  Court's  judgment  and  protection.     Dow 

duct  and  prosecution  of  the  suit,  and  he  «.  Jewell,  21  N.  H.  470 ;  Bush  v.  Linthi- 

may  therefore  arrange  for  hearings,  the  cum,  59  Md.  844.    The  answer,  if  made 

taking  of  depositions,  appeal,  &c.    Hig-  and  sworn  to  by  next  friend,  is  not  evi- 

ginson  v.  Hall,  10  Ch.  D.  285;  Knack-  dence  in  the  suit  in  the  infant's  favor  r 
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guardians  who  shall  be  chosen  by  infants  of  tiie  age  of  faorteeA 
years,  and  to  appoint  guardians  for  snch  as  shall  be  widiim  that 

Balkley  v.  Van   Wyck,   5   Paige,   686; 

Stephenson  v,  Stephenaon,  0  Paige,  863 ; 

or  against  the  infant  in  other  aoits.     Hiatt 

V.  Brooka,  11  Ind.  608  ;  Benaon-v.  Wright, 

4  Md.  Ch.  278.  But  the  next  friend  can- 
not, without  the  Court'a  approyal,  yitally 

affect  or  impair  the  infant's  interesU  by 

waiyers,  admisaiona,  omiaaiona,  or  stipu- 

Utiona.    White  v.  Joyce,  167  U.  8.  128  ; 

Bryant  p.  Tracy,  27  Abb.  N.  Caa.  188, 

and  note;  Walah  v.  Walsh,  116  Maaa. 

877;  Tripp  v.  Oifford,  166  Maaa.  108; 

Claxton  V.  Clarton,  66  Mich.  667 ;  Mc- 

anre  v.  Farthing;  61  Mo.  109.  He  can- 
not, of  his  own  motion,  aubmit  the  cause 

to   arbitration.     Tucker    ».    Dabba,    12 

Heist   (Tenn.)  18;  Jonea  v,  Payne,  41 

6a.  23.    Or  bind  the  infant's  estate  for 

attorney's   fees,   although    an    allowance 

therefor  may  be  made  by  the  Court     M. 

E.  Church. r.  Jacques,  8  John.  (N.  Y.)  1 ; 

Houck  V.  Bridwell,   28  Mo.   App.   644. 

The  attorney  acting  for  an  infant  plaintiff 

is  the  attorney  of  the  next  friend.     Almack 

V.  Moore,  2  Ir.  L.  R.  00.     Nor  can  he, 

without  the  express  sanction  of  the  Court, 

compromise  the  suit     Cuthbert  v.  Chau- 

vet,  186  N.  Y.  332 ;  Edsall  v.  Vande- 

mark,  39  Barb.  689 ;  Tripp  v.  Oifford,  166 

Mass.  108 ;  Miles  v.  Kaigler,  10  Yeiger, 

10;  Crotty  v.  Eagle  (W.  Va.),  18  8.  E. 
Rep.  69 ;  Clark  v.  Crout  (8.  C),  18  8.  E. 
Bep.  602  ;  see  Walsh  v.  Walsh,  116  Mass. 
877 ;  Bearinger  k  Pelton,  78  Mich.  109 ; 
Sites  V.  Eldredge,  46  N.  J.  Eq.  682  ;  Say- 
age  r.  McCorkle,  17  Oregon,  42 ;  Brooke 
V.  Mostyn,  2  De  0.,  J.  ft  fl.  878,  416  ; 
Wilton  V.  HiU,  26  L.  J.  Oh.  166;  Wall 
V.  Rogens  L.  B.  6  Eq.  68.  Hence  an 
agreement  that,  if  there  is  no  appeal  from 
a  judgment  of  non-suit  against  an  Infant 
plaintiff,  the  defendant  wiU  not  ask  for 
costs,  though  fairly  made,  U  for  the  next 
friend's  benefit,  and  not  for  the  infanfa, 
if  the  latter  is  without  property,  and  is 
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not  binding  upon  the  infaaL 
Swithenbuik,  22  Q.  BL  B.  SH.    If  the 
next  friend  acta  in  good  hoik  aad  with 
reaaonaUe  ean^  the  taxed  costa  in  a  aoit 
in  which  he  is  iinmiuisiifnl  viB  be  ne- 
imbursed  to  him.    VooriieeB 
86  N.  J.  Eq.  466,  and  note. 
v.   Woodbiidge,  7  Ch.  D.  504.    Ha  k 
liable  for  hia  neg^igeBt  waaaageaueat  eaaa- 
ing  ixgniy  to  the  infiuiL     Kniekefhocker 
V.  De  Freest,  2  Psige^  304.    Ami  if  be 
officiously  pnxiured  his  appaintniait,  or 
has  mismanaged  the  ease  or  sIhiwb  bad 
fidth,  he  may  be  taxed  with  eosta,  though 
not  strictly  a  party  to  the  soit.    Rt  Blakc^ 
29  Ch.  D.  913;  Smith  v.  Smith,  108  N. 
C.  366.     Hb  authority  oida  when  the  in- 
fant attaina  minority,  thoa|^  the  ami  is 
still  pending.     Lang  v.  BeUoff  (M.  J.), 
31  AtL  Rep.  604.     A  gnazdiaii  la  not  re- 
sponsible for  a  loss  auatained  by  his  ward 
from  hia  failure  to  resort  to  a  new  and  ex- 
traordinary remedy,  the  Boogn  and  elleet 
of  which  are  doubtfuL    White  «.  Robin- 
son, 64  N.  C.  698. 

The  Court  will  always  interpoae  to  pn>- 
tect  the  infant  against  the  next  friend's 
misconduct,  or  his  collusion  with  the  sd- 
yerse  party.    The  Etna,  Ware,  462 ;  Crit- 
tenden V.  Canfield,  87  Mich.  162 ;  Fowlet 
V.  Lewis,  86  W.  Va.  112 ;  Eidam  v.  Fin- 
negan,  48  Minn.  63 ;  16  L.  B.  A.  607. 
It  may  at  any  time  substitute  another 
person  in  place  of  tiie  next  friend.    Walker 
V.  Hull,  86  Mich.  488  ;  Henly  v.  Gore,  4 
Dana,  133.   It  may  remoye  the  next  friend 
for  other  causes  than  misconduct,  —  such 
ss  a  refusal  to  appeal.     Dupuy  v,  Wels- 
ford,  28  W.  R.  762  ;  42  L.  T.  780.    It 
will  use  great  care  in  sanctioning  a  com- 
promise of  the  infant's  interests.    King 
V.  King,  16  111.  187.     It  cannot,  it  seems, 
sanction   such   compnmuse  against  Hie 
wishes  of  the  guardian  ad  litem,  acting 
under  counsel's  adyice.    See  Be  BiichaQ, 
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age,  in  as  full  and  ample  a  manner  as  the  chancellor  may  appoint 
or  allow  the  same,  upon  the  guardian  giving  adequate  security 
for  the  faithful  discharge  of  his  trust;  and  upon  due  cause  ' 
shown,  and  due  inquiry  made,  the  surrogate,  who  appointed  a 
guardian,  may  remove  him  from  his  trust,  and  appoint  another 
in  his  stead,  (a)  Guardians  are  liable  to  be  cited  and  compelled 
to  account  before  the  surrogate,  but  his  powers  in  these  respects 
are  not  exclusive.  The  general  jurisdiction  over  every  guardian, 
however  appointed,  still  resides  in  chancery;  and  a  guardian 
appointed  by  the  surrogate,  or  by  will,  is  as  much  under  the 
superintendence  and  control  of  the  Court  of  Chancery,  and  of 
the  power  of  removal  by  it,  as  if  he  were  appoint'Cd  by  the 
court.  (J) 

(a)  N.  Y.  Bevised  Statntes,  ii.  150-152,  sec.  4,  5,  6, 10-19 ;  Mass.  Bevised  Statutes, 
1836.  The  competent  age  of  the  infant  for  choosing  a  guardian  is  usually  fixed  at 
fourteen  in  males,  and  when  a  difference  is  made  between  the  age  of  the  sexes  in  this 
case,  it  is  twelve  in  females.  This  was  the  ancient  statute  rule  in  Connecticut,  and 
it  was  declared  by  statute  in  1821,  and  in  Ohio  by  statute  in  1824. 

{b)  In  the  matter  of  Andrews,  1  Johns.  Ch.  99 ;  Ex  parte  Crumb,  2  Johns.  Ch.  439 ; 
Duke  of  Beaufort  v.  Berty,  1  P.  Wms.  702  ;  N.  Y.  Revised  Statutes,  it  152,  158,  220. 
The  rights  and  powers  of  the  guardians  over  the  person  and  property  of  their  wards 
are,  like  the  rights  and  authorities  of  executors  and  administrators,  strictly  local,  and 
cannot  be  ^ercised  in  other  states,  for  they  come  within  the  same  reasoning  and 
authority.  Morrell  v.  Dickey,  1  Johns.  Ch.  156  ;  Sabin  v.  Oilman,  1  N.  H.  193  ;  Arm- 
strong V.  Lear,  18  Wheat.  169  ;  Story's  Comm.  on  the  Conflict  of  Laws,  §  494  et  aeq., 
504.  Nor  have  they  any  authority  over  the  real  property  of  their  wards  situate  in 
other  countries,  for  such  property  is  governed  by  the  law  rei  nta.  Story,  ib.  [§  504.] 
But  a  guardian  may  change  the  domicile  of  his  ward,  so  as  to  affect  the  right  of  suc- 
cession to  personal  property,  if  it  be  done  in  good  faith.  [Ib.  505.]  See  Potinger  v. 
Wightman,  3  Meriv.  67»  where  the  question  as  to  the  power  of  the  guardian^  being 
also  a  widow  and  mother  of  the  minor,  to  transfer  the  domicile  of  the  minor,  is  discussed 
by  counsel  with  great  learning,  and  the  competency  of  the  surviving  parent,  as  a 
guardian,  to  do  it,  is  shown  to  rest  not  only  upon  principle,  but  upon  the  soundest 
foreign  authority  ;  and  J.  Yoet,  Bodenbnrgh,  Bynkershoek,  and  Pothier,  are  cited  for 
the  purpose.  The  same  principle  is  adopted  in  this  country.  Holyoke  v.  Haskins, 
5  Pick.  20.  The  case  decided  by  Sir  William  Grant  was  one  in  which  the  guardian 
was  also  the  mother  of  the  infant,  and  the  continental  authorities  referred  to  speak  of 
the  power  of  the  surviving  parent  to  change  the  domicile  of  the  child,  if  not  done 
fraudulently,  with  a  view  to  change  the  succession.  Pothier  agrees  to  that,  but  denies 
that  a  guardian  in  that  character  only  can  do  it.  The  French  and  I^ouisiana  civil 
codes  declared  that  the  minor  has  his  domicile  at  that  of  his  father,  mother,  or  trUor, 
Code  Civil  of  France,  n.  108  ;  of  Louisiana,  art.  48.    A  contrary  decision  was  made  in 


Wilson  V.  Birchall,  16  Ch.  D.  41 ;  i2e  232,  overruling  Boswell  v.  Coaks,  27  Ch. 
Cockcroft,  Broadbent  v.  Groves,  24  Ch.  D.  424 ;  Morriss  v.  Yii^nia  Ins.  Co.,  85 
D.  91 ;  Coaks  v.  Boswell,  11  App.  Caa.    Ya.  588. 
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The  practice  in  chancery,  on  the  appointment  of  a  guardian, 
is  to  require  a  master's  report  approving  of  the  person  and 
security  offered.  The  court  may,  in  its  discretion,  appoint  one 
person  guardian  of  the  person,  and  another  guardian  of  the 
estate ;  in  like  manner,  as  in  the  cases  of  idiots  and  lunatics, 
there  may  be  one  committee  of  the  person,  and  another  of  the 
estate.  The  guardian  or  committee  of  the  estate  always  is  re- 
quired to  give  adequate  security,  but  the  guardian  or  committee 

of  the  person  gives  none. 
*228      *The  guardian  of  the  estate  has  no  further  concern 

with,  or  control  over,  the  real  estate,  than  what  relates  to 
the  leasing  pf  it,  and  the  reception  of  the  rents  and  profits,  and 
it  is  his  duty  to  place  the  ward's  land  upon  lease,  (a)  He  has 
such  an  interest  in  the  estate  of  his  ward  as  to  enable  him  to 
avow  for  damage  feasantj  and  to  bring  trespass  or  ejectment  in 
his  own  name.  These  were  common-law  rights  belonging  to 
the  guardian  in  socage,  and  they  apply  to  the  general  guardian 
at  the  present  day.  (b)  He  may  lease  during  the  minority  of  the 
ward,  and  no  longer ;  (c)  but  he  cannot  sell  without  the  authority 
of  the  Court  of  Chancery.     He  may  sell  the  personal  estate  for 

School  Directors  v.  James,  2  Watts  &  S.  668 ;  and  it  was  held,  that  thongh  the  dom- 
icile of  the  parent  was  the  domicOe  of  the  child,  it  was  not  necessarily  so  in  the  case 
of  a  guardian.  The  parent's  influence  in  this  case  springs  from  the  institution  of  mar- 
riage and  families  ;  and  the  learned  Ch.  J.  Oihson  followed  the  doubt  of  Mr.  Justice 
Story,  and  confined  the  power  of  changing  the  infant's  domicile  to  the  parent,  q%ia 
parent  It  would  rather  seem  to  me,  that  if  there  be  no  competent  parent  livings  and 
the  guardian  be  duly  appointed,  he  may  and  ought,  when  acting  in  good  faith  and 
reasonably  in  his  character  of  guardian,  to  be  able  to  shift  the  infant's  domicile  with  his 
own,  and  that  the  foreign  authorities  to  that  point  have  the  best  reason  on  their  side. 
The  objection  against  the  guardian's  power  in  such  a  case  appears  to  me  to  be  too 
refined  and  speculative.     [See  Marheineke  v,  Orothaus,  72  Mo.  204.] 

(a)  Genet  v.  Tallmadge,  1  Johns.  Ch.  661 ;  Jones  v.  Ward,  10  Yerg.  160. 

(b)  Shopland  v.  Ryoler,  Cro.  Jac.  98  ;  Byrne  v.  Van  Hoesen,  6  Johns.  66  ;  The 
King  V,  Inhabitants  of  Oakley,  10  East,  491.  But  the  guardian  or  committee  of  a 
lunatic  cannot  make  leases  and  bring  ejectments  in  his  own  name  without  special  stat- 
ute authority.  This  was  the  rule  at  common  law,  Knipe  o.  Palmer,  2  Wilson,  130  ; 
and  it  is  the  rule  in  North  Carolina  (3  Ired.  389),  whose  courts  follow  more  strictly 
the  English  law,  and  are  less  influenced  by  American  state  decisions  than  perhaps  any 
state  in  the  Uuion. 

(c)  Roe  V.  Hodgson,  2  Wils.  129,  185 ;  Field  v.  Schieffelin,  7  Johns.  Ch.  154.  But 
the  guardian's  lease  of  the  infant's  lands  for  a  term  of  years,  extending  beyond  the  in- 
fant's age  of  fourteen  years,  is  voidable,  provided  the  infant  be  then  entitled  to  choose 
his  own  guardian,  and  it  may  be  avoided  by  the  subsequent  guardian  chosen  by  the 
infant    Snook  v.  Sutton,  5  Halst  (N.  J.)  138. 
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the  purposefl  of  the  trust,  without  a  previous  order  of  the 
court  ((2)  Whenever  it  becomes  necessary  to  have  the  real  estate 
of  an  infant  sold,  there  must  be  a  guardian  specially  appointed 
for  that  purpose ;  and  the  sale  is  made  under  the  direction  of 
the  Court  of  Chancery,  and  the  application  and  disposition  of 
the  proceeds  are  to  be  under  its  order ;  for  in  respect  to  such 
proceedings,  the  infant  is  considered  a  ward  of  the  court  (e)  The 
only  material  restriction  in  New  York  on  the  power  and  discre- 
tion of  the  Court  of  Chancery  in  this  case  is,  that  no  estate  of 
an  infant  can  be  sold  against  the  provisions  of  any  last  will,  or 
of  any  conveyance  by  which  the  estate  was  vested  in  the  infant 
But  the  provisions  of  the  law  have  been  held  not  to  apply  ordi- 
narily to  the  case  of  a  female  infant  who  is  married.  The 
power  given  to  the  court  to  order  a  *  sale  of  the  real  estate  *  229 
of  infants,  was  intended  for  their  better  maintenance  and 
education,  and  not  that  the  proceeds  should  be  placed  at  the 
disposition  of  the  husband,  (a) 

In  addition  to  these  general  guardians,  every  court  has  the 
incidental  power  to  appoint  a  guardian  ad  litem;  and  in  many 


{d)  Field  v.  Schieffeliii,  7  Johns.  Ch.  150  ;  Ellis  v.  Essex  M.  Bridge,  2  Pick.  248. 
The  sale  of  personal  estate  of  the  infant  cestui  que  trusty  without  a  previous  order  in 
chancery,  if  fair,  would  undoahtedly  he  good  as  to  the  purchaser ;  bat  the  safer  course 
for  the  guardian  is  to  have  a  previous  order  in  chancery. 

(e)  N.  T.  Revised  Statutes,  ii.  194,  sec.  170-180 ;  Act  of  Congress  of  March  8, 
1848,  c  87»  as  to  the  chancery  sale  of  the  real  estate  of  infants  within  the  District  of 
Columbia.  In  Maryland,  the  chancellor,  by  a  statute  provision,  may  order  the  real 
estate  descending  to  infants  to  be  sold  for  the  payment  of  debts.  And  in  Ohio,  the 
courts  of  common  pleas  appoint  guardians,  and  may  authorize  them  to  sell  the  real  and 
personal  estate  of  the  ward  in  any  county  of  the  state  ;  and  all  guardians,  whether  ap- 
pointed by  the  courts  or  testamentary,  must  account  before  the  court  every  two  years  ; 
but  the  ward  may  open  the  accounts  within  two  years  after  he  comes  of  age.  Act  of 
Maryland,  1785  ;  Statute  of  Ohio,  February  6,  1824  ;  Lessee  of  Mazom  v.  Sawyer,  12 
Ohio,  195. 

(a)  Matter  of  Whitaker,  4  Johns.  Ch.  878.  The  Revised  Statutes  of  New  York 
have  not  altered,  essentially,  the  phraseology  of  the  law  as  it  stood  when  the  decision 
in  the  case  of  Whitaker  was  made.  The  language  of  the  statute  is  sufficiently  compre- 
hensive to  embrace  the  case,  and  there  may  be  instances  in  which  it  would  be  necessary 
that  the  estate  of  a  female  married  infant  should  be  sold,  as  where  the  husband  ab- 
sconds and  leaves  her  destitute.  The  case  referred  to  presumed  that  the  power  to 
direct  a  sale  still  resided  in  the  Court  of  Chancery,  to  be  exercised  in  special  ca^es.  In 
Connecticut,  the  courts  of  probate,  on  due  application  and  for  reasonable  cause,  may 
order  the  sale  of  the  real  estate  of  any  minor.  Statutes  of  Connecticut,  1838,  p.  881 ; 
and  this  power  is  generally  conferred  by  statute  in  the  seTeral  states,  in  the  courts  of 
consistorial  jurisdiction. 
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cases  the  general  guardian  will  not  be  received  as  of  course, 
without  a  special  order  for  the  purpose.  (6) 

6.  The  Duty  and  Responsibility  of  aoardians.  — The  guardian's 

trust  is  one  of  obligation  and  duty,  and  not  one  of  speculation 
and  profit.  He  cannot  reap  any  benefit  from  the  use  of  the 
ward's  money.  He  cannot  act  for  his  own  benefit  in  any  con- 
tract, or  purchase,  or  sale  as  to  the  subject  of  the  trust.  If  he 
settles  a  debt  upon  beneficial  terms,  or  purchases  it  at  a  discount, 
the  advantage  is  to  accrue  entirely  to  the  infant's  benefit.  He 
is  liable  to  an  action  of  account  at  common  law  by  the  infant, 
after  he  comes  of  age ;  and  the  infant,  while  under  age,  may,  by 
his  next  friend,  call  the  guardian  to  account  by  a  bill  in  chan* 
eery.  ((?)  Every  guardian  in  socage,  and  every  general  guardian, 
whether  testamentary  or  appointed,  is  bound  to  keep  safely  the 
real  and  personal  estate  of  his  ward,  and  to  account  for  the 
personal  estate,  and  the  issues  and  profits  of  the  real  estate; 

and  if  he  makes  or  suffers  any  waste,  sale,  or  destruction 
♦280  of  the  inheritance,  *he  is  liable  to  be  removed,  and  to 

answer  in  treble  damages,  (a)    If  the  guardian  has  been 

(b)  Harg.  note  70,  and  note  220  to  lib.  2  Co.  Litt ;  Hackle  v.  Wye,  Certli.  255. 
Whoerer  enten  upon  \he  estate  of  an  infant  is  considered  in  equity  as  entering  in  the 
eharacter  of  goardian  ;  and  after  the  in&nt  comes  of  age,  he  may,  by  a  hiU  in  ehsn- 
oeiy,  lecover  the  mesne  profits.     Morgan  v.  Morgan,  1  Atk.  489;  Draiy  «.  Connor*  1 

Harr.  &  G.  220. 

(c)  By  the  pimctice  in  chancery,  an  infant  is  allowed  one  year  after  he  arriTes  of  age 
to  InTsstigate  the  gnaidian's  acooonts,  and  to  sorchazge  and  falsify  if  they  be  foand 
wrong  ;  and  the  guardian  is  not  entitled  to  an  absolute  diachaige  nntil  the  ezpintion 
of  that  time.  In  the  matter  of  Van  Home,  7  Paige,  4«.  The  coorts  of  eqnitj 
throw  a  vigilant  and  jealoos  care  OTer  the  dealings  of  goardians  with  in&nts  on  their 
coming  of  age.  If  then  be  a  pecnniaiy  transaetion  between  goaidian  and  child  just 
after  the  latter  beeomes  of  age,  and  without  any  benefit  moving  to  the  child,  as  in 
the  case  of  gilts,  the  presumption  is,  that  undue  influence  has  been  employed,  and 
that  presumption  must  be  rebutted  by  adequate  proof.  Archer  v.  Hudson,  7  Besr. 
551.  The  eonrts  set  aside  such  transactions  on  the  ground  of  public  utility  and 
poUcy,  though  there  be  no  actual  unfairness  in  the  esse.     Hylton  v.  Hylton,  2  Yes. 

Sen.  547. 

(a)  N.  Y.  BeTisedSUtutes,iL153,sec20,  21.    The  statute  Uw(^  Tennessee  is  very 

strict  and  monitory  respecting  the  fidelity  of  executors,  administrstors,  and  gnardiaBs^ 
The  act  of  1837,  c.  125,  requires  them  to  settle  their  acoounU  with  the  derk  of  tlM 
county  court  once  a  year ;  and  if  they  n^ect  to  do  so  for  thirty  days  after  being  called 
upon  by  the  derk,  they  are  liable  to  indictment,  and  the  attorney  general  is  bound  car 
^^few  to  prefer  the  indictment.  The  Supreme  Court  thinks  the  Uws  to  be  admiiably 
adi^ted  to  preserre  the  property  of  cnhitfitffriuCi;,  and  the  fidelity  of  these  tmsteea. 
State  V.  Fterish,  NashTiUe.  Dec  184S.  [4  Humph.  285.]  Guardians  are  allowed  fiar 
thnr  reasonable  expenses,  and  the  same  rates  of  compensation  (K.  Y.  Beviaed  Statntai^ 

[386] 


liECT.  XXX.]  OF  THB  BIGHTS  OF  PERSONS.  *  280 

guilty  of  negligence  in  the  keeping  or  disposition  of  the  infant's 
money,  whereby  the  estate  has  incurred  loss,  the  guardian  will 
be  obliged  to  sustain  that  loss.(i)  The  guardian  must  not  con- 
Tcrt  the  personal  estate  of  the  infant  into  real,  or  buy  land  with 
the  infant's  money,  without  the  direction  of  the  Court  of  Chan- 
cery. The  power  resides  in  that  court  to  change  the  property  of 
infants  from  real  into  personal,  and  from  personal  into  real, 
whenever  it  appears  to  be  manifestly  for  the  infant's  benefit  (<?)' 

iL  158,  sec  22 ;  Ma«.  Berifled  Statates,  pt.  2,  tit  7,  c  70)  for  their  aenrices,  as  pro- 
Tided  by  law  for  executon  ;  and  for  that»  aee  in/ra^  420. 

{b)  Gnwdiawaand  tmateea  of  the  moneyed  ooncema  of  others  are  answerable  for  any 
misapplication  or  nnanthorized  dealings  with  the  tmst  moneys  or  stock.  *  The  mle  on 
this  salgeet  is  yery  strict  All  persons  acting  in  a  fiduciary  character  are  bound  to  use 
the  same  care  and  management  that  a  pmdent  man  would  exercise  over  his  own  affairs. 
What  is  the  requisite  diligence,  will  depend  on  the  attendant  circumstances.  Glover 
V.  Glover,  1  McM.  (S.  C.)  158.  A  receiver  in  chancery  is  answerable  for  the  loss  of 
moneys  by  the  failure  of  a  banker  with  whom  they  were  deposited  for  security,  if  the 
receiver  parts  with  the  oMtUe  control  over  the  fund,  and  lets  a  stranger  in  to  control 
his  absolute  discretion  in  the  case.  Salway  v,  iSalway,  2  Buss.  &  M.  215.  So,  Lord 
Eldon,  in  Ware  v.  Polhill,  11  Yes.  278,  and  in  Phillips,  Bx  parU,  19  Yes.  122,  was 
very  guarded  in  laying  down  the  power  of  the  court  in  changing  infant's  property,  so 
as  not  to  affect  the  in&nt's  power  over  it  when  he  comes  of  age,  or  to  change  its 
descendible  character.  If  the  holder  of  a  check  upon  a  banker  increases  the  amount  of 
it  in  such  a  manner  that  no  one  in  the  ordinary  course  of  business  could  detect  the 
alteration^  and  it  be  presented  and  paid,  the  bank  must  answer  for  the  sum  fraudulently 
drawn.  HaU  v.  Fuller,  5  B.  &  C.  750.  But  as  a  general  rule,  in  respect  to  stocks 
held  in  trust,  such  trustees  are  not  to  look  beyond  the  legal  title,  or  to  take  notice 
aliunde  of  trusts  chargeable  upon  i^e  stock.  Hartga  v.  Bank  of  England,  8  Yes.  55  ; 
Bank  of  England  v.  Parsons,  5  id.  865 ;  Franklin  o.  The  Bank  of  England,  1  Russ. 
575. 

(e)  Earl  of  Winchelsea  o.  Norcliffe,  1  Yem.  484  ;  Inwood  v.  Twyne,  Amb.  417 ;  2 
Eden,  148, 158,  s.  c. ;  Ashburton  p.  Ashbnrton,  8  Yes.  6 ;  Huger  v.  Huger,  3  Desaus. 
18  ;  Doney  v.  Gilbert,  11  GUI  &  J.  87  ;  8  Johns.  Ch.  848,  870 ;  Hedges  v.  Biker,  5  id. 
188 ;  [Rinker  v.  Strait,  88  Gratt  668.  Gomp.  Thompson  v.  Pettibone,  79  Ky.  819.] 
By  the  English  statute  of  8  &  9  Yict  c.  97,  trustees  of  stock  belonging  to  an  infant  or 
lunatic  may  give  power  to  receive  dividends.  Equity  will  not  interfera  in  advenum  to 
change  real  into  personal  estate  by  a  sale,  without  requiring  it  to  rotain  throughout  the 
character  of  the  original  fund.  Foster  v.  Billiard,  1  Story,  77.  And  it  is  a  well-settied 
rule  in  chancery,  that  when  land  is  directed  to  be  sold  and  turned  into  money,  or 
money  is  directed  to  be  employed  in  the  purchase  of  lands,  courts  of  equity,  in  dealing 
with  the  subject,  will  consider  it  that  species  of  property  into  which  it  is  directed  to  be 
converted.  What  Ib  legally  agreed  to  be  done,  is  considered  sh  done.  Wbeldale  v. 
Partridge,  5  Yes.  896 ;  Craig  v.  Leslie,  8  Wheat  568,  577-588  ;  Peter  v.  Beverley.  10 
Peters,  583 ;  Hawley  v.  James,  5  Paige,  820 ;  Walworth,  Chnncellor,  in  Gott  v.  Cook, 
7  Pteige,  584  ;  Cowen,  J.,  in  Kane  v.  Gott,  24  Wend.  660  ;  Rntherford  v.  Green,  2  Ired. 
[Eq.]  (N.  C.)  122;  Reading  v.  Blackwell,  Baldw.  C  C.  166  ;  Rhinehart  v.  Harrison, 
ib.  177.  See  also  infra,  476,  n.  The  English  authorities  on  this  subject  an  collected 
in  Fonblanque  Eq.  i.  b.  1,  c.  6,  sec  9,  notes  t,  i ;  Newland  on  Contracts,  c  8,  pp. 
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It  is  said  that  the  latter  power  may  be  exercised  by  a  guardian 
or  -trustee,  in  a  clear  and  strong  case,  without  the  previous  order 
of  a  court  of  equity ;  but  the  infant,  when  he  arrives  at  full  age, 
will  be*  entitled,  at  his  election,  to  take  the  land  or  the  money, 
with  interest ;  and  if  he  elects  the  latter,  chancery  will  take  care 
that  justice  be  done,  by  considering  the  ward  as  trustee  for  the 
guardian  of  the  lands  standing  in  his  name,  and  will  direct  the 
ward  to  convey,  (i)    And  if  the  guardian  puts  the  ward's  money 

48-64  ;  2  Story  on  Equity,  99,  585-587  ;  Baige'a  Comm.  on  Colonial  and  Foreign  Laws, 
iL  58-57 ;  2  Jarman's  Powell  on  DeyiBes,  c.  4,  p.  60  ;  Leigh  k  Dalz.  on  Eq.  Conyeniony 
48,  &c  The  constitntion  of  New  Jeraey,  in  1844,  art.  4,  see.  7,  prohibits  the  passing  of 
any  private  <Ar  special  law  for  the  sale  of  lands  belonging  to  any  minor,  or  other  persons 
nnder  no  legal  disability  to  act  for  themselves.  Before  this  constitutional  provision, 
the  legislature  had  the  authority  in  its  discretion,  and  the  Court  of  Chancery  had  that 
authority  in  the  case  of  infants  and  lunatics  ;  and  I  presume  it  has  it  still.  SnowhiU 
V.  SnowhUl,  2  Qreen  Ch.  (N.  J.)  20.  If,  under  a  power  to  sell  real  estate  for  certain 
purposes,  a  sale  be  made,  and  if  there  be  a  surplus  undisposed  of,  it  goes  to  the  heir  at 
law  as  real  estate.  Leigh  &  Dalz.  on  Conversion,  92 ;  Estate  of  Tilghman,  5  Wharton, 
44  ;  Snowhill  v.  Ex'r  of  S.,  1  Green  Ch.  (N.  J.)  80.  The  doctrine  of  equitable  conver- 
sion, as  applied  to  the  change  of  real  into  personal  estate,  seems  to  rest  upon  the  ques- 
tion whether  the  testator  meant  to  give  to  the  produce  of  real  estate  the  quality  of 
personalty  to  all  intents,  or  only  so  Jar  as  respected  the  particular  purposes  of  the  will. 
Unless  the  first  purpose  be  clearly  declared,  then  so  much  of  the  real  estate,  or  the 
produce  thereof,  as  is  not  effectually  disposed  of  by  the  will,  or  wanted  for  the  purpose 
of  it,  results  to  the  heir  at  law.  Cruse  v.  Barley,  8  P.  Wms.  20,  Mr.  Cox's  note 
thereto  ;  Digby,  v.  Legard,  cited  in  the  note  of  Mr.  Cox  ;  Ackroyd  v.  Smithson,  1  Bro. 
C.  C.  508,  and  Lord  Eldon*s  argument  in  that  case  ;  Amphlett  v.  Parke,  2  Russ.  &  My. 
221 ;  Wright  v.  Trustees  of  Meth.  Ep.  Church,  1  Hoff.  Ch.  218-222.  In  this  lastcase 
the  authorities  are  all  collected  and  examined  with  ability  and  learning.  So,  on  the 
other  hand,  in  Cogan  v.  Stephens,  decided  by  Sir  Christopher  Pepys,  the  Master  of  the 
Rolls,  in  November,  1886,  and  reported  in  Appendix  No,  2  to  Lewin  on  Trusts.  It 
seems  to  be  equally  settled,  by  the  powerful  decision  in  that  case,  that  where  the  testa- 
tor directs  money  to  be  invested  in  land  for  certain  purposes,  some  of  which  are  lawful 
and  take  effect,  and  others  fail  and  become  void,  the  property  so  given,  after  satisfying 
the  lawful  purposes,  belongs  to  the  next  of  kin  and  not  to  the  heir.  [s.  o.  5  L.  J.  N.  s. 
Ch.  17.]  This  whole  doctrine  of  constructive  conversion  is  fully  discussed,  and  the 
cases  well  examined  and  digested,  in  Jarman  on  Wills,  L  c  19,  Boston  ed.  1845,  edited 
by  J.  C.  Perkins,  Esq. 

(d)  Caplinger  v.  Stokes,  Meigs  (Tenn.),  175 ;  Eckford  v.  De  Kay,  8  Paige,  89. 
That  such  a  power  might  be  exercised  without  a  previous  authority  was  intimated  in  2 
Eden,  152,  158,  and  Amb.  419 ;  and  it  was  allowed  and  sustained  afterwards  by  the 
Supreme  Court  of  Pennsylvania,  in  1  Rawle,  266.  But  it  is  an  extremely  perilous  act 
in  a  trustee,  and  cannot  be  recommended.  The  Court  of  Chancery  itself  has  no  inherent 
original  jurisdiction  to  direct  the  sale  of  the  real  estate  of  an  infant  The  power  is 
derived  entirely  from  statute.  Taylor  v.  Phillips,  2  Yes.  28 ;  Russell  v,  Russell,  1  MoUoy, 
525 ;  Rogers  v.  Dill,  6  Hill  (N.  Y.),  415.  In  Yiiginia,  the  guardian  cannot  apply  any 
part  of  the  principal  of  the  infant's  estate  to  his  education  or  support  without  the  pre* 
vious  consent  of  the  court  appointing  him.    Myers  v.  Wade,  6  Rand.  444.     A  court  of 
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in  trade,  the  ward  will  be  equally  entitled  to  elect  to  take  the 
profits  of  the  trade,  or  the  principal  with  compound  interest,  to 
meet  those  profits  when  the  guardian  will  not  disclose  them,  (e) 
So,  if  he  neglects  to  put  the  ward's  money  at  interest,  but 
negligently,  and  for  an  unreasonable  *  time,  suffers  it  to  *  231 
lie  idle,  or  mingles  it  with  his  own,  the  court  will  charge 
him  with  simple  interest,  and,  in  cases  of  gross  delinquency, 
with  compound  interest.  These  principles  are  understood  to  be 
well  established  in  the  English  equity  system,  and  they  apply  to 
trustees  of  every  kind; (a)  and  the  principal  authorities  upon 
which  they  rest  were  collected  and  reviewed  in  the  chancery 
decisions  in  New  York,  to  which  it  will  be  suflScient  to  refer,  as 
they  have  recognized  the  same  doctrine,  (i)  Those  doctrines, 
with  some  exceptions,  pervade  the  jurisprudence  of  the  United 
States,  (e) 

dumoeiy  may,  in  its  discretioo,  appropriate  the  capital  of  the  wardt  and  apply  it  for 
maintenance ;  bat  the  guardian  does  it,  withont  snch  order,  at  his  peril.  Long  v, 
Norcom,  2  Ired.  £q.  (K.  C. )  854  ;  [In  re  Lane,  17  £.  L.  &  Eq.  162.]  Vide  supra,  198, 
n.  {e).  If  a  mother  has  maintained  her  infant  child  without  the  order  of  the  conrt, 
she  wiU  he  entitled  only  to  a  liberal  indemnity  for  what  she  has  expended,  without 
reference  to  the  amount  of  his  fortune,  though  if  the  court  be  applied  to  for  a  prospec- 
tive aUowance,  regard  may  be  had  to  his  fortune.  Bruin  v.  Knott,  in  Ch.  by  Lord 
Lyndhnrst,  1845.  It  is  the  general  statute  law  throughout  the  United  States  that 
the  lands  of  infanta  may  be  sold,  when  their  interest  or  that  of  others  requires  it,  in 
the  opinion  of  the  courts  having  jurisdiction  of  the  subject.  The  guardian  is  the 
proper  person  to  apply  for  the  authority,  and  to  exerdse  it.  Statute  Law  of  Kentucky 
of  1818  ;  B.  L.  of  N.  7.  it  194 ;  Prince's  Dig.  of  Laws  of  Georgia,  1887,  pp.  248,  248, 
250 ;  Massachusetts  Revised  Statutes  of  1886,  pt  2,  tit  5,  c.  71,  72 ;  ib.  tit  7,  c.  79. 

{e)  Docker  v.  Somes,  2  My.  &  K.  665,  and  notes  (c)  and  (d)  below. 

(a)  They  have  been  applied  to  a  sheriff  who  kept  money  in  the  hands  of  his  banker 
for  years,  without  color  of  right.    The  King  v.  ViUers,  11  Price,  575. 

{h)  Oreen  v.  Winter,  1  Johns.  Ch.  26  ;  Dunscomb  v.  Dunscomb,  ib.  508  ;  Schieffe- 
lin  V,  Stewart,  ib.  620 ;  Holridge  v.  Gillespie,  2  Johns.  Ch.  80 ;  Davoue  v.  Fanning,  ib. 
252 ;  Smith  v.  Smith,  4  Johns.  Ch.  281  ;  Evertson  v.  Tappen,  5  Johns.  Ch.  497  ;  Clark- 
son  V.  De  Peyster,  Hopk.  424  ;  Rogers  v,  Rogers,  ib.  515.  The  principle  on  which 
interest  is  charged,  as  against  trustees  who  neglect  to  invest  trust  moneys,  or  unduly 
misapply  them,  and  the  authorities,  both  in  England  and  in  the  Roman  jurisprudence, 
in  which  the  justice  and  policy  of  the  rule  are  explained  and  enforced,  are  referred  to 
and  discussed  by  the  district  judge  of  the  IT.  8.  in  Maine,  in  the  Matter  of  Thorp, 
K.  T.  Legal  Observer  for  October,  1846  [iv.  877.] 

(e)  Reeve's  Domestic  Relations,  825,  826  ;  2  N.  H.  218 ;  1  Mason,  845 ;  5  Conn. 
475  ;  1  Peters,  864  ;  Fox  v.  Wilcocks,  1  Binney,  194 ;  8  Desaus.  241  ;  4  Desaus.  70^ 
705  ;  Ringgold  v.  Ringgold,  1  Harr.  &  O.  11 ;  Edmonds  v.  Crenshaw,  State  £q.  Rep. 
8.  C.  224  ;  Trnney  v.  WUliams,  7  Teig.  172 ;  Karr  v.  Karr,  6  Dana  (Ky.),  8.  In  this 
last  case,  compound  interest,  by  means  of  periodical  rests  bienniaUy,  was  allowed,  as 
the  guardian  had  suffered  intetesi  to  lie  idle.    A  guardian  settled  his  account  with  an 
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In  the  French  law,  when  children  are  orphans,  and  have  no 
guardian  appointed  by  the  parents,  nor  by  the  judge  within  the 

infant  within  a  month  after  he  came  of  age,  and  when  the  latter  had  no  fnend  or 
admer  on  hia  part.  Acconnt  ordered  to  be  opened,  notwithatanding  the  vonchfln 
had  been  delivered  up.  Bevett  v.  Hanrey,  1  Sim.  4  Sto.  602.  The  practioe,  as  to 
allowing  intereat,  and  in  atrong  cases  compound  interest,  against  trustees,  is  folly  dis* 
cussed  in  Wri^t  v.  Wright,  2  M'Cord,  Ch.  (S.  C.)  186.  In  Kew  JerMy,  guaidisna 
who  omit  to  put  the  ward's  money  at  interest,  by  reason  of  fault  or  Diligence,  are 
chaigeable  with  ten  per  cent  interest.     Revised  Laws,  779,  sec  11. 

The  doctrine  laid  down  in  the  text,  that,  in  cases  of  gross  delinquency  as  to  trust 
moneys,  an  executor  or  other  truatee  will  be  chaiged  with  compound  interest,  though 
Just  and  reasonable  in  the  cases  in  which  it  has  been  applied,  has  in  some  instances 
been  rather  unsparingly  condemned.  Let  us  for  a  moment  examine  its  foundations. 
In  Raphael  v.  Boehm,  11  Yea.  92,  18  id.  407,  590,  it  was  applied  to  a  case  where  the 
executor  waa  directed,  from  time  to  time,  to  convert  the  interest  into  principal,  and  he 
disregarded  the  direction  to  accumulate.  In  Schieffelin  v.  Stewart,  1  Johns.  Ch.  620, 
the  administrator  did  much  worse.  He  employed  the  trust  moneys  in  trade  for  hia 
own  benefit,  and  refosed  to  give  an  account  of  the  profits.  In  the  first  case,  the  doc- 
trine received  the  sanction  of  Lord  Rosslyn,  Lord  Eldon,  and  Lord  Erskine,  before 
aU  of  whom  the  cause  was  successively  brought  The  same  doctrine  was  afterwards 
reoognixed  by  Lord  Eldon,  in  £x  parte  Baker,  18  Yes.  246,  and  enforced  by  the  House 
of  Lords  on  appeal,  in  the  opinion  delivered  by  Lord  Redesdale,  in  Stackpoole  v. 
Stackpoole,  4  Dow,  209.  The  only  case  in  the  English  courts  in  which  the  doctrine 
has  been  directly  questioned  and  condemned  is  that  of  Tebbs  v.  Caqienter,  1  Mad. 
290.  The  vice*chancellor  in  that  case  only  refused  to  apply  it  to  the  fact  of  neg- 
ligence in  the  executor,  and  he  admitted  that  a  distinction  ought  to  be  taken  between 
negligence  and  misfeasance  and  corruption.  In  this  country,  I  may  only  allude  to 
the  case  already  mentioned  in  the  New  York  chancery,  and  I  would  then  observe  that 
the  rule  waa  very  well  discussed  so  late  as  1827,  in  South  Carolina,  by  Judge  Noct,  in 
giving  the  opinion  of  the  Court  of  Appeals  in  Wright  v.  Wright,  2  M'Cord,  Ch.  185.  He 
admitted,  and  Chancellor  Desaussure  declared,  that  the  general  rule  in  South  Caro- 
lina was  againat  allowing  rests  and  compound  interests  against  trustees.  He  said, 
however,  that  some  casea  would  require  it,  though  it  mi^^t  be  difficult  to  draw  with 
preciaion  a  line  of  distinction  between  those  casea  in  which  the  rule  should  and  should 
not  apply.  He  approved  of  its  application  as  just  and  proper  in  the  two  cases  of 
Raphael  v.  Boehm  and  Schieffelin  v.  Stewart,  and  he  thought  that  the  cases  in  which 
compound  interest  was  to  be  chaiged  against  trustees  for  abuse  of  trust  were  rather 
exceptions  to  a  general  rule  than  parts  of  one.  So,  in  Ringgold  v,  Ringgold,  1  Harr. 
A  G.  U,  and  Diffenderffer  v.  Winder,  S  Gill  &  J.  311,  &  c.  Raym<md*8  Digested  Chan- 
cery Cases,  363,  compound  interest  was  allowed  in  the  Court  of  Appeals  in  Maryland^ 
where  a  trustee  speculated  with  the  trust  fonda,  and  endeavored  to  stifle  inquiry  ;  and 
in  another  case,  where  he  was  directed  to  invest  funds,  and  receive  dividends,  and 
accumulate  the  fund,  and  when  he  had  disr^arded  that  duty,  and  applied  the  funds 
to  his  own  use.  It  has  also  received  the  sanction  of  the  Court  of  Appeids  in  Kentucky, 
of  the  Supreme  Court  of  Massachusetts,  and  of  the  Supreme  Court  Oi  North  Carolina, 
sitting  in  equity,  as  proper  in  certain  cases.  Fay  v.  Howe,  1  Pick.  527 ;  Boynton  v. 
Dyer,  18  Pick.  1  ;  Hughes  v.  Smith,  2  Dana  (Ky.),  253  ;  Hodge  v.  Hawkins,  1  Der. 
A  Batt.  Eq.  566  ;  Karr  v.  Karr,  6  Dana,  3.  The  principle  on  which  the  allowance  ol 
compound  interest  has  been  made,  even  in  cases  in  which  it  has  been  allowed,  would 
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limitations  prescribed,  there  is  to  be  a  meeting  of  the  family 
\con%eil  defamilU)  for  the  nomination  of  a  guardian.  The  family 
council  is  composed  of  six  relations,  half  from  the  paternal  and 
half  from  the  maternal  line,  and  the  provision  is  very  specific 
in  its  details.  This  provision  has  been  incorporated,  with  some 
small  variations,  into  the  civil  code  of  Louisiana,  (c^ 

seem  to  be  condemned  in  Pennsylvania,  in  the  recent  case  of  English  v.  Hanrey, 
2  Bawle,  809,  and  especially  in  the  elaborate  review  of  the  doctrine  in  the  case  of 
Peter  M'Call,  1  Awhmead,  8(>7.  Compound. interest,  in  any  case  of  the  kind,  is  regarded 
as  too  severe  and  penal  upon  defaulting  trustees,  and  as  being  only  imperfectly  sus- 
tained by  authority.  It  appears  to  me,  on  the  other  hand,  that  authority,  both  foreign 
and  domestic,  and  the  reason  of  the  thing,  preponderate  alike  in  favor  of  the  allow- 
ance under  the  limitations  stated,  and  tha(  the  total  abandonment  of  the  rule  would 
operate,  in  many  cases,  most  unjustly,  as  respects  the  right  of  the  eeMui  que  trusty  and 
would  introduce  a  lax  discipline  that  would  be  dangerous  to  the  vigilant  and  faithful 
administration  of  trust  estates.  It  would  be  tempting  trustees  to  keep  in  hand,  for 
their  own  speculation  and  profit,  the  interest  moneys  of  others  without  interest,  con- 
trary to  their  duty.  If  a  trustee  might  go  and  trade  with  trust  moneys,  and  make  no 
account  of  the  profits,  and  without  any  other  penalty  than  the  payment  of  simple 
interest,  without  annual  rests,  on  the  capital  so  corruptly  perverted,  the  temptation  to 
abuse  would  be  irresistible.  Such  men  ought  to  be  dealt  with  by  the  plain  but  whole- 
some rules  of  Lord  Eldon  ;  and  the  legal  responsibilities  of  trustees,  as  laid  down  in 
the  text,  is  correctly  stated.  This  doctrine  has  recently  received  the  powerful  sane* 
tion  of  the  Supreme  Court  of  Pennsylvania,  in  the  opinion  delivered  by  the  chief  jus- 
tice, in  the  case  of  Harland*s  Accounts,  5  Rawle,  323.  The  cases,  both  foreign  and 
domestic,  are,  in  this  opinion,  examined,  and  the  argument  in  favor  of  the  allowance 
of  annual  rests,  or  compound  interest,  when  the  trustee,  be  he  executor,  adminis^- 
tor,  guardian,  or  other  trustee,  grossly  disregards  his  duty,  is  conclusively  stated,  and 
it  applies  to  those  cases  in  which  such  an  allowance  becomes  necessary  to  place  the 
eeitui  que  trusi  in  the  condition  in  which  a  conscientious  dischaige  of  the  trust  would 
have  placed  him.  See  infra,  630,  note.  In  the  English  equity  court  it  seems  to  be 
unsettled  what  shall  be  the  mode  luid  extent  of  the  responsibility  of  trustees,  where 
they  are  directed  to  invest  trust  moneys  in  the  public  stocks  or  in  real  security,  and 
they  do  neither.  Sir  John  Leach,  the  vic^chancellor,  in  Marsh  v.  Hunter,  Madd.  & 
Gel.  295,  held  that  they  should  be  answerable  for  the  principal  money  only,  and  not 
for  the  amount  of  stock  which  might  have  been  purchased.  But  in  Hockley  v,  Ban- 
tock,  1  Russ.  141,  Lord  Gifford,  the  master  of  the  rolls,  held  differently,  and  that  the 
trustees  were  answerable  in  a  way  the  most  beneficial  to  the  cestui  que  trust,  and  at  his 
option,  either  for  the  money  or  the  stock  which  might  have  been  purchased.  Lord 
Langdale,  the  master  of  the  rolls,  in  Watts  v,  Giinilestoue,  6  Beav.  188,  adopted  the 
same  principle  of  compensation.  But,  again,  in  Shepherd  v,  Mouls,  4  Hare,  500,  Sir 
James  Wigram,  the  vice-chancellor,  adopted  the  precedent  established  by  Sir  John 
Leach  in  Harsh  v.  Hunter.^ 

id)  Code  Civil,  b.  1,  tit  10,  Civil  Code  of  Louiidana,  art  288,  Ac. 

^  See  228,  n.  1  ad  Jin. 
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LECTURE  XXXL 

OF  INFANTS. 

1.  When  of  Ace. — The  necessity  of  gaardians  resalts  from  ihe 
inability  of  infants  to  take  care  of  themselves;  and  this  inability 
continues,  in  contemplation  of  law,  until  the  infant  has  attained 
the  age  of  twenty-one  years.  (2:)     The  age  of  twenty-one  is  the 

(x)  An  infant's  domicik  is  that  of  its  doring  Ids  minority,  shonld  proceed  by^ 
parents ;  if  the  father  is  dead,  the  doroicUe  original  bill  and  not  by  biU  of  reriew. 
of  the  mother,  though  adjudged  insane^  Grimes  v.  Grimes,  14S IIL  560;  see  King»- 
is  also  that  of  the  child.  De  Jamett  v.  bory  v.  Buckner,  134  U.  S.  tf50.  A  de- 
Harper,  45  Mo.  App.  415.  Infants  whoee  cree  against  infants  is  TaUi^aB  to  bona 
parents  are  deceased  may  aoqoire  thedomi-  Jlde  parchasers  with  respect  to  mere  mis- 
cile  of  the  next  of  kin  with  whom  they  takes.  Lloyd  v.  Kirkwood,  112  lU.  838  ; 
live  ;  bat  a  goardian  appointed  where  the  Allison  v.  Drake,  145  UL  500  ;  Frank- 
infant  is  temporarily  residing;  cannot  lin  Savings  Bank  v.  Taylor,  53  Fed. 
change  his  ward's  domicile  firom  one  State  Aeii.  854.  An  infant  cannot,  if  there  is 
to  another.  Lamar  v,  Micon,  114  U.  S.  no  fniad  or  collosion,  reopen  a  decree 
218 ;  112  U.  S.  452.  rendered  in  his  favor  on  a  bOl  by  his 

An  infant  party  to  a  soit  cannot  be  next  friend.    Johns  v.  Harper,  61  Miss. 

required  to  answer  interrogatories,  or  to  142 ;  Hannan  «.  Davis,  SO  Gratt.  461. 
make  discovery  of  documents.    Hayor  v.  It  is  a  question  of  fact  for  the  jniy 

Collins,  24  Q.  B.  D.  261 ;  Redfem  p.  Red-  whether  an  infant  under  fourteen  is  capa- 

fern,  [1891]  P.  139 ;  Curtis  v.  Mundy,  ble  of  a  crime,  and  expert  testimony  may 

[1892]  2  Q.  B.  178.    So  a  deposition  can-  be  admitted  on  this  question.    McCormack 

not    be  read    against    an    infant    whose*  v.  State,  102  Ala.  156;  Carr  v.  State,  24 

guardian  ad  litem  was  not  served  with  Tex.  App.  562 ;  State  v.  Nickleson,   45 

notice.     Walker  v.  Grayson,  86  Ya.  337.  La.  Ann.  1172.     An  infant  between  the 

An  infant  cannot  accept  service  of  process,  ages  of  seven  and  fourteen,  though  prhna 

Whitesides  v.  Barber,  24  S.  C.  378.    Pro-  faeU  incapable  of  crime,  may  be  convicted 

cess  served  upon  an  infant  does  not  be-  of  murder.    Martin  v.  State,  90  Ala.  602« 

eome  effective  on  his  becoming  of  age.  It  is  not  a  crime  for   an  infant  to  sell 

Welch  V.  Agar,  84  Ga.  588.     A  decree  his  mortgaged  goods,  as  the  sale  disaflSmia 

cannot   be  entered   pro  confeno  against  the  mortgage.     Jones  v.  State,   81  Tex. 

infant  defendants.    Bennett  v,  Bradford,  Or.  B.  252.    An  infant  who  has  no  means, 

132  IIL  269  ;   Luck  v,  Atkins,  53  Ark.  and  is  not  emancipated,  is  not  criminally 

303 ;  Daily  v.  Beid,  74  Ala.  415.  liable  for    failure    to  support    his  wife. 

An  adult  defendant  in  equity,  wishing  People  v.  Todd,  61  Mich.  234. 
to  vacate  a  decree  entered  agniust  him  A  right  of  way  across  an  infant's  land 
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period  of  majority  for  both  sexes,  according  to  the  English 
common  law,  and  that  age  is  completed  on  the  beginning  of  the 
day  preceding  the  anniversary  of  the  person's  birth,  (a)  The  age 
of  twenty-one  is  probably  the  period  of  absolute  majority  through- 
out the  United  States,  though  female  infants,  in  some  of  them, 
have  enlarged  capacity  to  act  at  the  age  of  eighteen.  In  Ver- 
mont and  Ohio,  females  are  deemed  of  age  at  the  age  of  eigh- 
teen, (i)  Louisiana  follows,  in  this  respect,  the  common-law 
period  of  limitation,  though  entire  majority  by  the  civil  law,  as 
to  females  as  well  as  males,  was  not  until  the  age  of  twenty -five ; 
and  Spain  and  Holland  follow,  as  to  males,  the  rule  of  the  civil 
law.  (e)     By  the  French  Civil  Code,  the  age  of  full  capacity  is 

(a)  Anon.,  1  Salk.  44  ;  1  Ld.  Baym.  480  ;  Sir  Robert  Howard's  Case,  2  Salk.  625  ; 
Hamlin  v.  Steyenson,  4  Dana  (Ky.)>  697  ;  State  v.  Clarke,  8  Harr.  (Del.)  657. 

(6)  9  Vt.  42,  79. 

(e)  Inst.  1.  28 ;  Partidas  on  Obligations,  5.  11.  5  ;  Institutes  of  the  Civil  Law  of 
Spain,  b.  1,  tit.  1,  e.  1,  sec.  8  ;  Institutes  of  the  Laws  of  Holland,  by  Van  der  Linden, 
b.  1,  c.  5,  sec  7  ;  Code  Civil,  art  888, 488 ;  1  TouUier,  158  ;  CivU  Code  of  Louisiana, 
art.  41,  98.  The  law  of  the  domicile  of  birth  goyems  the  state  and  condition  of  the 
minor,  into  whatever  country  he  removes,  and  his  minority  ceases  at  the  period  fixed 
by  those  laws  for  his  migority.^  Barrera  v,  Alpuente,  18  Martin  (La.),  69.  This  is 
the  rule,  as  understood  by  many  continental  civilians.  A  person  being  a  minor,  or 
of  majority  by  the  law  of  his  native  domicile,  carries  that  condition  with  him  wherever 
he  goes.  Huberus,  lib.  1,  tit.  8,  sec.  12.  See  also  BouUenois  and  others,  cited  in 
Story  on  the  Conflict  of  Iaws,  [§  51  et  9eq.]  Bat  this  rule  is  to  be  taken  with  very 
important  qualifications.  The  state  and  condition  of  the  person,  according  to  the  law 
of  his  domicile,  will  generally,  though  not  universally,  be  regarded  in  other  countries 
as  to  acts  done,  or  rights  acquired,  or  contracts  made,  in  the  place  of  his  native  domi- 
cile ;  but  as  to  acts,  rights,  and  contracts  done,  acquired,  or  made,  out  of  his  native 
domicile,  the  lex  loci  will  generally  govern  in  respect  to  his  capacity  and  condition. 
If,  for  instance^  a.  person  be  a  minor  by  the  law  of  his  domicUe  until  the  age  of 
twenty-five,  yet,  in  another  country,  where  twenty-one  is  the  age  of  minority,  he  may, 
on  attaining  that  age,  make  in  such  other  country  a  valid  contract  Male  v,  Roberts, 
3  Esp.  168  ;  Thompson  v.  Ketcham,  8  Johns.  189  ;  Story  on  the  Conflict  of  Laws, 
96,  97,  864  ;  Saul  v.  His  Creditors,  17  Martin  (La.),  597  ;  Burge's  Comm.  on 
Colonial  and  Foreign  Laws,  L  103-184.     In  respect  to  the  control  of  real  property, 

1  See  226,  n.  1. 

may  be  oondenmed  by  a  statute  which  is  of  age  and  responsible,   and  thereby 

allows  its  guardian  to  fix  and  release  the  obtains  goods  which  he  sells,  the  seller 

damages,  although  the  chancery  court  of  may  rescind  the  sale  and  the  burden  of 

the  State  has  control  of  infants'  property,  proof    is   upon   the  purchaser  to   show 

Louisville,  N.  0.  &  T.  Ry.  Co.  v.  Blythe,  that  his  purchase  was  boTUt  fide  and  for 

69  Miss.  989.  value.       Neff  v.   Landia,  110  Penn.  St 

If  a  minor  falsely  represents  that  he  204 
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twentj-one  years,  except  that  twenty-five  years  is  the  majority 
for  contracting  marriage  without  paternal  consent  by  the  male, 
and  twenty-one  by  the  female.  Code  Giyil,  sees.  145,  488.  Nor 
can  infants  do  any  act  to  the  injury  of  their  property,  which  they 
may  not  avoid  or  rescind  when  they  arrive  at  fnll  age.     The 

responsibility  of  infants  for  crimes  by  them  committed 
*  234  depends  less  on  their  *  age  than  on  the  extent  of  their 

discretion  and  capacity  to  discern  right  and  wrong. 
2.  Acts  Void  oor  Voidable.  —  Most  of  the  acts  of  infants  are 
voidable  only,  and  not  abflolntely  void ;  and  it  is  deemed  suffi- 
cient if  the  infant  be  allowed,  when  he  attains  maturity,  the 
privilege  to  affirm  or  avoid,  in  his  discretion,  his  acts  done  and 
contracts  made  in  infancy.  But  when  we  attempt  to  ascertain 
from  the  books  the  precise  line  of  distinction  between  void  and 
voidable  acts,  and  between  the  cases  which  require  some  act  to 
affirm  a  contract^  in  order  to  make  it  good,  and  some  act  to  dis- 
affirm it,  in  order  to  get  rid  of  its  operation,  we  meet  with  much 
contradiction  and  confusion.  A  late  writer,  who  has  compiled 
a  professed  treatise  on  the  law  of  infancy,  concludes,  from  a 
review  of  the  cases,  that  the  only  safe  criterion  by  which  we  can 
ascertain  whether  the  act  of  an  infant  be  void  or  voidable  is, 
^  that  acts  which  are  capable  of  being  legally  ratified  are  void- 
able only;  and  acts  which  are  incapable  of  being  legally  ratified 
are  absolutely  void."(<2)  But  the  criterion  here  given  does  not 
appear  to  free  the  question  from  its  embarrassment,  or  afford  a 
clear  and  definite  test.  All  the  books  are  said  to  agree  in  one 
result,  that  whenever  the  act  done  may  be  for  the  benefit  of  the 
infaht,  it  shall  not  be  considered  void,  but  he  shall  have  his 
election,  when  he  comes  of  age,  to  affirm  or  avoid  it ;  and  this, 
says  Ch.  J.  Parker,  (e)  is  the  only  clear  and  definite  proposition 
which  can  be  extracted  from  the  authorities.  But  we  are  involved 
in  difficulty,  as  that  learned  judge  admits,  when  we  come  to  the 
application  of  this  principle.  In  Z(meh  v.  Parsons  (/)  it  was 
held  by  the  K.  B.,  after  a  full  discassion  and  great  consideration 
of  the  case,  that  an  infant's  conveyance  by  lease  and  release  was 

the  law  of  the  domicile  yields  to  the  lex  ret  tiiee.  This  is  an  acknowledged  and  uni- 
yenal  principle.  The  continental  authorities  are  cited  nnmeronaly  and  at  laige,  in 
the  last  work  above  mentioned,  on  the  sabject  of  minora  and  the  law  of  majority. 

{d)  Bingham  on  Infancy,  38,  [45.] 

(«>  Whitney  «.  Dutch,  14  Mass.  467. 

(/)  8  Burr.  1794. 
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yqidable  only ;  and  yet  Mr.  Preston  {g)  condemns  that 
decision  in  the  *most  peremptory  terms,  as  confomiding  *2S5 
all  distinctions  and  authorities  on  the  point ;  and  he  says 
that  Lord  Eldon  repeatedly  questioned  its  accuracy.  On  the 
other  hand,  Mr.  Bingham  (a)  undertakes  to  show,  from  reason 
and  authority,  that  the  decision. in  Burrow  is  well  founded;  and 
he  insists  (i)  that  all  the  deeds,  acts,  and  contracts  of  an  infant, 
except  an  account  stated,  a  warrant  of  attorney,  a  will  of  lands, 
a  release  as  executor,  and  a  conveyance  to  his  guardian,  are, 
in  judgment  of  law,  voidable  only,  and  not  absolutely  void,  (c*) 
But  the  modem  as  well  as  ancient  cases  are  much  broader  in 
their  exception.  Thus,  it  is  held  that  a  negotiable  note,  given 
by  an  infant,  even  for  necessaries,  is  void ;  (d)  and  he  is  not 
liable  for  money  borrowed,  though  applied  to  necessaries ;  {e) 
and  his  acceptance  of  a  bill  of  exchange  is  void;(/)  and  his 
contract  as  security  for  another  is  absolutely  void;(^)  and  a 
bond  with  a  penalty,  though  given  for  necessaries,  is  void.  (A) 
It  must  be  admitted,  however,  that  the  tendency  of  the  modem 
decisions  is  in  favor  of  the  reasonableness  and  policy  of  a  very 
liberal  extension  of  the  rule,  that  the  acts  and  contracts  of 
infants  should  be  deemed  voidable  only,  and  subject  to  their 
election  when  they  become  of  age,  either  to  affirm  or  disavow 
them.(t)      If  their  contracts- were  absolutely  void,   it  would 

{g)  Treatue  on  Conyeyandng,  u.  249  ;  Treatise  on  Abetracts  of  Title,  i.  824. 

(a)  Law  of  In&ncy,  c.  2. 

(6)  See  his  work,  84,  [46 ;]  and  also  his  preface. 

(e)  In  WiUiams  v.  Moor,  11  H.  &  W.  256,  it  was  held  that  an  aeoowUOaied  by  an 
infant  was  not  to  be  distinguished  in  principle  from  goods  sold,  and  was  Toidable 
only.    The  old  authorities  were  oyerruled. 

((Q  Swasey  v.  Vanderheyden,  10  Johns.  88 ;  Tmeman  v,  Hurst^  1  T.  R.  40 ; 
M'CriUiB  v.  How,  8  K.  H.  848  ;  M'Minn  v.  Bichmonds,  6  Terg.  1 ;  eonlra,  Dnbose  v. 
Wheddon,  4  M'Cord,  221.  In  Everson  v.  Carpenter,  17  Wend.  419,  and  in  Reed  v. 
BacheUor,  1  Mete.  559,  it  was  adjudged  that  the  promissory  note  of  an  infant  was 
merely  voidable,  and  could  be  made  available  by  a  new  promise  after  he  was  of 
age.  See  also,  to  the  same  point,  1  Berton,  N.  B.  28,  and  that  is  now  the  better 
doctrine. 

(e)  Bandall  v.  Sweet,  1  Denio,  460.  (/)  Williamson  v.  Watts,  1  Camp.  552. 

\g)  Cnrtin  v,  Patton,  11  Seig.  &  R.  805. 

(A)  Co.  litt  172,  a,  recognized  as  being  still  the  law  by  Bayley,  J.,  in  8  Manle  & 
8.482. 

(i)  Wamsley  v.  Lindenbeiger,  2  Rand.  478.  Lord  Mansfield,  in  Zouch  «.  Parsons, 
8  Bnir.  1804,  held  the  law  to  have  been  truly  laid  down  by  Perkins,  sec.  12,  that  "  all 
such  gifts,  grants,  or  deeds,  made  by  an  infant,  which  do  not  take  effect  by  delivery  of 
his  hand,  are  void.     But  such  gifts,  grants,  or  deeds,  made  by  an  infant  by  matter  of 
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*  236  follow  *as  a  conseqaenee  that  the  eontract  could  hare  no 
eflfeet,  and  the  party  eoninieting  with  the  infuit  would  be 
eqnallj  discharged,  (a)  The  doctrine  of  the  case  of  ^Smei  v. 
PanonM  haa  been  recognized  aa  law  in  thia  coontry,  and  it  ia 
not  now  to  be  shaken,  (h)  On  the  authority  of  that  caae,  eren  the 
bond  of  an  infant  haa  been  held  to  be  roidable  only  at  hia 
election,  (e)  It  ia  an  equitable  mle,  and  moat  for  the  in&nt*a 
benefit,  that  hia  conveyancea  to  and  from  himaelf,  and  hia  cod* 
tracta^  in  moat  caaea,  ahonld  be  considered  to  be  roidable 
only.  (J)  Lord  Ch.  J.  Eyre,  in  Keame  t.  BayeoU^  (e)  nndertook 
to  reconcile  the  doctrine  of  void  and  Toidable  contracts  on  the 
groand  that  when  the  court  could  pronounce  the  contract  to  be  to 
the  infant's  prejudice,  it  waa  roid,  and  when  to  hia  benefit^  aa  for 
necessaries,  it  was  good ;  and  when  the  contract  was  of  an  uncer- 
tain nature  as  to  benefit  or  prejudice,  it  waa  Toidable  only  at  the 
election  of  the  infant.  Judge  Story  declared  these  distinctions 
to  be  founded  in  solid  reason,  (/)'  and  they  are  considered  to  be 
so,  and  the  point  is  not  susceptible  of  greater  precision,  (x) 

detdf  or  in  writiog^  which  Uket  efliBct  bj  dtUrery  of  his  own  hand,  are  ▼oidable.'* 
Chancellor  Joam,  in  Staflbid  r.  Rooi;  9  Cowen,  92/^,  adhered  to  thia  distinetion,  and 
held  that  mannal  deliTery  waa  reqniaito  to  render  the  infimt's  deed  of  land  or  chattela 
ToidaUe  only.  I  apprehend  thai  the  modem  rale,  aa  now  nnderetood,  la  not  qoite 
aopreciae. 

(a)  1  Fonb.  Tr.  of  Eq.  74.  In  GoodaeU  v.  Myera,  S  Wend.  479,  and  Dnhoae  v.  Whed- 
dott,  4  M'Cord,  221,  it  waa  held  that  the  noto  of  an  mlant  waa  Toidable  and  not  Toid. 

{b)  Ch.  J.  RoiBn,  in  Hoyle  v.  Stowe,  2  Der.  &  Bat  324,  825^  cixprface  hia  diaap- 
probation  of  the  deciaion  in  Zonch  o.  Panona,  with  mnch  foroe  of  reaaoning,  and  he 
aays  it  is  not  receiTed  aa  settled  law.  Bat  in  Bool  v.  Mix,  17  Wend.  119,  it  waa  ad- 
judged, that  a  deed  of  bargain  and  sale  made  by  an  infant  was  like  a  feoffment  with 
liTery  of  seisin,  Toidable  only,  and  not  absolutely  Toid.  The  rale  was  eTen  admitted 
to  be  nniTersal,  that  all  deeds  and  instnunents  nnder  seal  ezecoted  by  an  infant  were 
Toidable  only,  with  the  single  exception  of  those  which  delegate  a  naked  anthority. 
See  also  Mr.  Justice  Story,  in  10  Peters,  71,  and  the  Eagle  Fire  Company  r.  Lent, 
6  Paige,  085,  B.  p.  ;  and  this  1  regard  as  the  genend  American  law  on  the  snbject 

(e)  Conroe  v.  Birdsall,  1  Johns.  Caa.  127.  A  deed  of  bargain  and  sale  of  Unds  by 
an  infant  is  Toidable  only.     Wheaton  ».  East,  6  Yeig.  (Tenn.)  41. 

(d)  Jackson  v.  Carpenter,  11  Johns.  589  ;  OliTcr  v.  Hondlct,  18  Mass.  287  ;  Roberts 
9.  Wiggin,  1  N.  H.  78 ;  Wright  v.  Steele,  2  N.  H.  55  ;  Kline  r.  Becbe,  «  Conn.  494. 

(e)  2  H.  BL  511. 

(/)  1  Mason,  82 ;  Wheaton  v.  East,  5  Terg.  41 ;  M*Minn  v.  Richmonds,  6  id.  1, 8.  P. 

1  Infants  Agreements,  —(a)  Some  other  that  a  contract  which  the  conrt  conld  see 
cases  hsTe  been  determined  on  the  groand    not  to  be  beneficial  to  the  infant  waa  Toid. 

{x)  The  following  contracte  are  not  ing :  An  agreement  exempting  a  railRMid 
beneficial  to  an  infant,  and  are  not  bind-    from  ito  negligence  in  consideration  of  re* 
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3.  Aois  avoided  or  oonfirmed.  —  If  the  deed  or  contract  of  an 
infant  be  voidable  only,  it  is  neyertheless  binding  on  the  adult 

Reg.  V.  Loid,  12  Q.  B.  757 ;  CroDiae  v.  noyer,  14  IlL  168.    Certainly  Lord's  case 

Clark,    4    Hd.    Ch.   403 ;   [Swafford   o.  is    consistent    with   another   distinction 

Feignson,  8  Lea,  292.]    See  diUa  in  Rob-  which   has  been  taken,  that^  generally 

inson  o.  Weeks,  56  Me.  102 ;  Slator  v.  speakin^^  the  execntory  contracts  of  an 

Brady,  14  Ir.  Com.  L.  61,  64,  65 ;  Menu-  infant  are  invalid  until  ratified  by  him 

mental  Bldg.  Ass.  No.  2  v,  Herman,  88  after  coming  of  age,  but  that  his  executed 

Md.  128  ;  [Owen  v.  Long,  112  Mass.  408.]  contracts   and   conveyances  are  binding 

But  this  distinction  has  been  disapproved,  until  avoided.    State  v.  Plaisted,  48  N.  H. 

Weaver  v.  Jones,  24  Ala.  420,  424  ;  Cum-  418 ;  Hastings  v.  Dollarhide,  24  Cal.  105, 

mings  V.   Powell,   8  Tex.  80,   90.     See  212.    The  first  branch  of  this  proposition 

Northwestern  By.  Co.  v.   M'Michael,   5  has  been  applied,  although  without  allud- 

Ezch.  114, 127.    And  not  only  have  notes,  ing  to  a  distinction  between  executory  and 

gifts  (see  cases  cited  later  in  this  note),  executed  contracts,  in  Proctor  v.  Sears,  4 

and  bonds  been  held  not  to    be   void,  Allen,  95  (where  an  express  promise  is 

Weaver    v,    Jones,    tupra;    Mustard   v,  said  to  be  necessary,  going  further  than 

Wohlford,  15  Gratt  829,  887  ;  Guthrie  v,  the  New  York  cases) ;  Kennedy  v.  Doyle, 

Morris,  22  Ark.  411 ;  but  even  a  power  of  10  AUen,  161 ;  Henry  v.  Boot,  88  N.  Y. 

attorney  has  been    held    only  voidable,  526,  548  ;  Walsh  v.  Powers,  48  N.  Y.  28  ; 

Hastings  v.    Dollarhide,    24    Cal.    195  ;  New  H.  Mut  Fire  Ins.  Co.  v.  Noyes,  82 

Hardy  v.  Waters,  88  Me.  450.    But  see  N.  H.  845.    But  the  ratification  will  bind 

Knox  V,  Flack,  22  Penn.  St.  887  ;  Pickler  the  infant,  although  made  in  ignorance  of 

V.  The  State,  18  Ind.  266 ;  Cole  v.  Pen-  his  legal  immunity.     Morse  o.  Wheeler, 


duced  fares:  Flower  v.  North- Western  By.  An  agreement  by  an  infant  employed 

Co.,  [1894]   2  Q.  B.  65 ;  a  opptract  to  by  a  railroad  company  to  become  a  mem- 

build  or  repair  a  dwelling  house  for  an  her  of  an  insurance  society,  to  the  funds 

infant :  Allen  v.  Lardner,  78  Hun,  608 ;  of  which  the  company  contributes,  was 

Phillips,  r.  Lloyd  (18  B.  I.),  25  Atl.  Bep.  held  valid  as  part  of  the  contract  of  ser- 

909  ;  Horetmeyer  v.  Cannon,  56  Mo.  App.  vice,  in  Clements  v.  I^ondon  &  N.  W.  By. 

116  ;  or  purchase  of  material,  so  as  to  Co.,  [1894]  2  Q.  B.  482  ;  see  Walter  v. 

make  property  subject  to  a   mechanic's  Everard,  [1891]  2Q.  B.  869;  /»r«  Globe 

Uen :   Bloomer  v.  Nolan,    86  Neb.   51  ;  Mut.  Ben.  Ass'n,  185  N.  Y.  280.      So 

Womock  V.  Loar  (Ky.),  11  S.  W.  Rep.  insurance  of  property  may  be  beneficial 

488 ;  Hall  v,  Acken,  47  N.  J.  L.  840 ;  a  to  an  infant.     Johnson  v.  N.  W.  M.  L. 

purchase  of  stocks  on  margin :  Mordecai  Ins.  Co.,  56  Minn.  865.    A  contract  by 

V.  Pearl,  68  Hun,  558  ;  Crummey  v.  Mills,  which  Ijie  infant  obtains  employment  is 

40  Hun,  870.     Only  the  actual  value  of  for  his  benefit.    Evans  v.  Ware,  [1892]  8 

an  attorney's  services  can  be  recovered  Ch.  502 ;  Texas  ft  N.  0.  B.  Co.  v.  Crowder, 

against  a  female  infant  for  conducting  a  61  Texas,  262  ;  Waugh  v.  Emerson,  79 

suit  against  her  seducer :  Petrie  v,  Wil-  Ala.  295.     Infants'  contracts  are  at  most 

liams,  68  Hun,  589  ;  or  for  defending  an  voidable  only  when  beneficial,  such  as  the 

infant  charged  with  a  crime.     Askey  v,  purchase  ofgoods  for  their  business.   Ibid.; 

Williams,  74  Texas,  294.     See  further.  Corn  v.  Matthews,  [1898]  1  Q.  B.  810 ; 

Morse  v.  Ely,  154  Mass.  458  ;  Hamilton  v,  see  24  Irish  U  T.  815  ;  Genereux  v.  Sib- 

Vaughan-Sherrin  E.  Co.,  [1894]  8  Ch.  589.  ley  (18  B.  I.),  25  Atl.  Rep.  845  ;  Stem  m 
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be  niUiMTd  after  mgohtj*  Ihetdj  9, 
h'Afeu,  4  Utd.  App.  475;  H<ivaM  9. 
Hjii^pkiui,  70  Oil  $22  ;  BdbtT  r  Stcnie^ 
IM;  Mam.  40^. 

A  ttJiiMM^t  ■i^rectiMiOii  an  valid  w1m« 
Ua«x  ^I'l^i  obliji^aUoiia  Uopoaed  ^  Uv, 
auf^b  aa  tU  Mtpftort  of  bia  ilUgitimata 
*,hM,  HUnrera  »,  IIoUi%  S9  Kj.  544. 
I^t  l>«i]  |^r«n  hf  as  fadbst  fartb«  defend* 
nut  in  a  civil  ault  U  ToidaM«.  Beed  v. 
Uii<,  61  Vt  481.  An  infant  U  not  lUble 
fr/f  iMsetfiary  uedieal  aerri^'et  rendered  on 
lU  UKvtbar^a  credit  at  ber  home.  Tharp  v, 
(t4muA\y,  48  Mo.  App,  59.  An  infant 
cannot    appoint   an   a^^ent:   Holdcn   «. 
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S.  C.  285.  ID&M7  of  «M  »«ber  of  a 
partnenbip  nay  be  pleaded  bgr  bin  to  a 
suit  in  oontnct  for  goodi  aold  to  tbe  iim. 
Folds  V.  Allardt,  SS  Minn.  488  ;  aee  Pdfe- 
tier  9.  Contore  (MaM.),  1  L.  R.  A.  838, 
and  note.  Tbe  infioit  partDer,  on  reicia- 
■00,  cannot,  in  tbe  abaenee  of  frand,  r&- 
coTer  inon«7  paid  bj  bim  for  admianon 
aa  a  member  of  tbe  finn.  Adama  v.  BealU 
67  Md.  58. 

(x)  An  inCuit  may  ntifjr  <*  repodkte 
ita  contracta  within  a  leaaonaUe  tima 
after  attaining  mAJority.  Cuter  9.  Silber, 
[1881]  8  Cb.  558  ;  Haywood  v.  Tidy,  63 
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no  one  but  the  infant  *  himself,* or  his  legal  representa-  *287 
tives ,  can  avoid  his  voidable  deed  or  contract ;  for,  while 

that  all  an  infant's  contracts  are  capable  «.  Parsons,  and  says  it  was  adopted  by 

of  ratification  when  similar  contracts  be-  Lord  Eldon  in  17  Ves.  888.    In  the  later 

tween  adults  would  be  Talid.    Giving  a  American  cases,  infants'  deeds  are  always 

power  of  attorney  is,  however,  stated  as  an  treated  as  voidable  only.    286,  n.  (6),  and 

exception  to  this   rule.      The  tendency  see  cases  cited  below.    So,  the  like  has 

seems  to  be,  to  hold  that  an  express  prom*  been  thought  of  their  gifts  of  personalty. 

Ise  is  necessary  to  ratification  in  the  case  Person  v.  Chase,  87  Yt  647.    See  John- 

of  executory  contracts.    Uamer  r.  Dipple,  son  v,  Alden,  15  La.  An.  605  ;  Slaughter 

81  Ohio  St.  72 ;   Catlin  «.  Haddox,  49  v.  Cunningham,  24  Ala.  260.    And  their 

Conn.  492  ;  Edmunds  v.  Mister,  58  Miss,  unavoided  indorsement  of  notes  has  been 

765  ;   Turner  v.  Gaither,  88  N.  C.  857.  held  to  pass  a  title  to  the  indorsee  as 

See  Tobey  «.  Wood,  128  Mass.  88  ;  a.  a  against  the  maker.    Hardy  v.  Waters,  88 

25  Am.  Rep.  27  and  note.    Maccord  v.  Me.  450  ;  Hastings  v,  DoUarhide,  24  Cal. 

Osborne,  1  C.  P.  D.  568.    The  defence  of  195  ;  Frazier  «.  Massey,  14  Ind.  882.   We 

infancy  is  personal,  and  only  open  to  the  have  seen  that  State  v.  Plaisted  lays  it 

infant  or   his    personal   representatives,  down  that  a  distinct  act  of  disaffirmance 

Towle  V.  Dresser,  78  Me.  252  ;  Holmes  v.  is  necessary  in  this  class  of  cases,  and  this 

Bice,  45  Mich.  142.  — B.]  perhaps  would  not  be  disputed.    Slator  r. 

{b)  A$  to  cm  imfam£9  conveyances  it  Brady,  14  Ir.  Com.  L.  61,  65 ;  Yoorhies 

should  be  mentioned  in  the  first  place  that  v.    Yoorhies,   24    Barb.   150  ;    Slaughter 

in  Allen  v.  Allen,  2  Dr.  &  War.  807,  889,  v.  Cunningham,   24  Ala.  260.    But  see 

the  Lord  Chancellor  Sugden  affirms  Zouch  McCormic  v.  Leggett,  8  Jones   (N.  C), 


L.  T.  679  ;  Brown  v.  Harper,  68  L.  T.  (Neb.),  26  L.  B.  A.  177,  and  note ;  Kin- 

488  ;  Judd  v.  Ballard  (Yt.),  80  Atl.  Bep.  card  v.  Kincard,  85  Hun,  141.     Bringing 

96 ;  Ward  v.  Anderson,  111  N.  C.  115 ;  suit  is  a  sufficient  rescission.     Stack  v. 

Kendrick  v.  Niesz,  17  Col.  506.     It  has  Cavanaugh  (N.   H.),  80  Atl.  Bep.   850. 

been  held  a  reasonable  time  to  repudiate  a  A  deceased  infant's  heirs  may  disaffirm  his 

settlement  made  during  infancy  when  the  deed.    Walton  v.  Gaines,  94  Tenn.  420. 

question  first  arises  whether  anything  is  to  An  infant's  acts  after  attaining  full  age 

be  received  under  it.    In  re  Jones,  [1898]  may  amount  to  a  ratification,  though  he 

2  Ch.   461.     Usually  it  is  held  that  an  was  ignorant  of  his  right  to  repudiate, 

infant's  express  contract  is  to  be  expressly  American  Mortgage  Co.  v.  Wright  (Ala. ), 

and    unqualifiedly    disaffirmed    by    him  14  So.  Bep.  899 ;  Kennedy  v.  Baker,  159 

within  a  reasonable  time  after  reaching  his  Penn.  St.  146  ;  Nanny  v.  Allen,  77  Texas, 

m^ority.     Edwards  v.  Carter,  [1898]  A.  240 ;  Clark  v,  Yan  Court,  100  Ind.  118 ; 

C.  860  ;  Hegler  v.  Faulkner,  158  U.  S.  Haynesi^.  Bennett,  68  Mich.  15  ;  see  In  re 

109  ;  McKey  v,  Hyde  Park,  184  U.  S.  84  ;  Hodson,  [1894]  2  Ch.  421.     An  infant  who 

Dolph  V,  Hand,  156  Penn.  St.  91 ;  Mette  rescinds  a  sale  of  his  horse  and  tenders  the 

V.  Feltgen,  148  111.  857  ;  Bapid  T.  L.  Co.  price  received,  need  not  again  tender  it  to 

V,  Sanford  (Texas),  24  S.  W.  Bep.  587  ;  a  bona  fide  purchaser  in  order  to  recover 

Johnson  v.  Storie,  82  Neb.  610  ;  Hill  v.  the  horse  or  its  value.    Downing  v.  Stone, 

Nelins,  86  Ala.  442;  O'Brien  v.  Gaslin,  47  Mo.  App.  144 ;  see  Searey  v.  Hunter, 

20  Neb.  847  ;  Peacock  v.  Binder  (N.  J.),  81  Texas,  644.    Upon  rescission,  if  the 

81  Atl.  Bep.  215  ;  Englebert  v.  Pritchett  price  was  excessive,  and  he  cannot  restort 
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dead,  tbey  alone  should  interfere  who  legally  represent  him.  (a) 
The  infant's  privilege  of  avoiding  acts  which  are  matters  of 
record,  as  fines,  recoveries,  and  recognizances,  is  much  more 
limited,  in  point  of  time,  than  his  privilege  of  avoiding  matters 
en  pais*  The  former  must  be  avoided  by  him  by  writ  of  error, 
or  audita  querela^  during  his  minority,  when  his  nonage  can  be 
tried  by  the  court  by  inspection ;  but  deeds,  writings,  and  parol 
contracts  may  be  avoided  during  infancy,  or  after  he  is  of  age,  by 
his  dissent,  entry,  suit,  or  plea,  as  the  case  may  require.  (()     If 

(a)  8  Co.  42,  b ;  Keane  v.  Boycott,  2  H.  Bl.  511;  Van  Bremer  v.  Cooper,  2  Johns. 
279  ;  Jackson  v,  Todd,  6  id.  257;  Oliver  v.  Houdlet,  Id  Mass.  287;  Roberto  v.  Wiggin, 

1  N.  H.  73.     Privies  in  an  estote  cannot  avoid  the  infant's  deed.     Hoyle  v.  Stowe, 

2  \>er,  &  Datt.  823. 

(b)  Co.  Litt  880,  b;  Com.  Dig.  tit.  Enfant,  C.  8,  5,  9,  11 ;  Cro.  Car.  808,  806.  In 
Roof  o.  Stafford,  7  Cowen,  179,  it  was  held  by  the  Supreme  Court  of  New  York,  that 
a  sale  of  chattels  by  an  infant  was  not  any  more  than  a  conveyance  of  land,  voidable 
till  he  came  of  age.    This  was  settled  as  to  conveyances  of  land  by  the  case  of  Zonch 


binding  unless  disaffirmed  within  a  reason-  party  disaffirming  is  in  a  position  to  re- 
able  time  after  reaching  nugority.  Green  store  the  consideration,  it  is  clear  he  must 
V.  Wilding,  59  Iowa,  679  ;  Keil  v.  Healey,  do  so.  Bingham  v.  Barley, supra;  Nichol 
84  111.  104  ;  Bingham  v.  Barley,  55  Tex.  v.  Steger,  2  Tenn.  Ch.  828  ;  s.  c.  6  Lea, 
28l,  and  cases  vnfra.  But  see  Gillespie  r.  393.  See  also  Towle  v.  Dresser,  73  Me. 
Bailey,  12  W.  Ya.  70.  But  as  to  what  252 ;  Childs  v.  Dobbins,  55  Iowa,  205, 
is  such  reasonable  time,  the  cases  are  cases  of  avoidance  by  an  infant  during 
widely  at  variance.  It  has  been  inti-  minority.  Contra^  where  he  is  not  in 
mated  that  under  some  circumstonces  the  such  a  position.  Green  o.  Green,  69 
statute  of  limitations  may  be  the  only  K.  Y.  558 ;  Miller  v.  Smith,  26  Minn, 
limit.  Sims  v.  Everhardt,  102  U.  S.  800  ;  248 ;  Whitcomb  r.  Joslyn,  51  Yt.  79.  In 
Konutz  V,  Davis,  84  Ark.  590.  And  cer-  Shurtleff  v.  Millard,  12  R.  I.  272,  an  in- 
tainly  there  need  be  no  disaffirmance  while  fant  was  held  entitled  to  recover  back 
a  coverture  continues  which  existed  at  the  money  voluntarily  paid  on  a  voidable  con- 
time  of  the  conveyance.  Sims  v.  Ever-  tract,  without  any  deduction  for  injury 
hardt,  iupra ;  Sims  v,  Bardoner,  86  Ind.  caused  by  the  avoidance.  In  the  case  of 
87  ;  McMorris  v,  Webb,  17  S.  C.  558.  a  purchase  by  an  infant  and  a  mortgage 
But  in  the  absence  of  coverture  any  acto  back,  the  mortgage  cannot  be  avoided 
done  after  minority  amounting  to  a  rati-  without  also  avoiding  the  sale.  Knaggs 
fieation  will  render  the  conveyance  un-  v.  Green,  48  Wis.  601,  and  cases  cited, 
impeachable.  So  also  will  standing  by  In  England,  the  subject  is  regulated  by 
and  allowing  the  grantee  to  change  lus  statute  87  k  88  Yict.  c.  62,  declaring  such 
position.  Gillespie  o.  Bailey,  9upra;  contracte  of  infanto  as  were  voidable  at 
Davis  V,  Dudley,  70  Me.  286.  But  in  common  law  void  and  incapable  of  rati- 
some  courts  mere  delay  for  less  periods  fication.  See  Belfast  Banking  Co.  v, 
than  the  statute  has  been  held  to  bar.  Doherty,  4  L.  R  Ir.  124  ;  Coxhead  v. 
Hoover  V.  Kinsey  Plow  Co.,  55  Iowa,  668 ;  Mullis,  8  C.  P.  D.  489 ;  Northcote  v. 
Hook  V.   Donaldson,  9  Lea,  56.    If  the  Doughty,  4  C.  P.  D.  885.  ~B.] 
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any  act  or  confirmation  be  requisite  after  he  comes  of  age,  to  give 
binding  force  to  a  voidable  act  of  bis  infancy,  sli^t  acts  and 
circumstances  will  be  a  ground  from  which  to  infer  the  assent ; 
but  the  books  appear  to  leave  the  question  in  some  obscurity, 

when  and  to  what  extent  a  positive  act  of  confirmation  on 
*  288  the  part  of  the  infant  is  requisite.    In  SolmeM  *  v.  Bloggj  (a) 

the  Chief  Justice  observed,  that  in  every  instance  of  a 
contract,  voidable  only  by  an  infant  on  coming  of  age,  he  was 
bound  to  give  notice  of  disaffirmance  of  the  contract  in  a  reason* 
able  time.  The  inference  from  that  doctrine  is,  that  without 
some  act  of  dissent,  all  the  voidable  contracts  of  the  infant 
would  become  binding.  But  there  are  other  cases  which  assume 
that  a  voidable  contract  becomes  binding  upon  an  infant  after 
he  comes  of  age,  only  by  reason  of  acts  or  circumstances,  amount- 
ing to  an  affirmance  of  the  contract  (i)     In  the  cases  of  Jack%on 

V.  Parsons.  Bat  in  tfae  same  ease,  on  error,  9  Gowen,  626,  Chancellor  Jones  held 
that  an  infant  might  avoid  a  sale  of  chattels  while  an  in&nt,  bat  not  a  sale  of  land. 
In  the  latter  case  he  ooald  enter  and  take  the  profits  ontil  of  age ;  hat  where  the 
possession  was  changed,  and  he  had  no  l^gal  means  to  regain  it,  he  mi^t  exerdae 
the  power  of  rescission  immediately.  The  act  of  aToidanoe  is  allowed  only  daring 
infancy,  when  necessary,  inasmuch  as  the  infant  lacks  discretion  to  exercise  it.  The 
case  in  9  Cowen  is  an  authority  that  an  infant  may  avoid,  daring  in&ncy,  a  sale  of 
chattels,  and  bring  trover  by  his  goardian  to  recover  them.  So  it  was  afterwards  held 
in  Bool  9.  Mix,  17  Wend.  119,  that  a  sale  and  delivery  of  chattels  by  an  infant  might 
be  avoided  while  under  age,  but  that  a  deed  of  lands  executed  by  an  infant  could  not, 
until  he  came  of  age,  though  he  might  enter  and  take  the  profits  in  the  mean  time. 

(a)  8  Taunt  85. 

(6)  Evelyn  v.  Chichester,  8  Burr.  1717 ;  1  Bol.  Abr.  tit.  Enfants,  K. ;  Co.  litt 
51,  b ;  Hubbard  9.  Cummings,  1  Greenl.  11  ;  Aldrich  v.  Grimes,  10  K.  H.  194.     In 
Holmes  v,  Blogg,  8  Taunt  508,  it  is  remarkable  that  the  distinguished  counsel  in 
that  case,  one  of  whom  is  now  (1827)  I^oid  Chancellor,  and  the  other  Chief  Justice  of 
the  C.  B.,  treat  this  as  an  open  and  debatable  point.     Sergeant  Copley  insisted  that 
the  infant's  contract  was  binding  on  him  when  he  became  adult,  because  there  had 
been  no  disaffirmance  of  it ;  and  Seigeant  Best  contended  that  disaffirmance  was  not 
necessary,  and  that  infants  were  not  bound  by  any  contract,  unless  the  same  was 
affirmed  by  them  after  arriving  at  fuU  age  ;  and  this  is  the  decision  in  4  Pick.  48.    It 
has  been  held  that  an  infant's  conveyance  may  be  disaffirmed  at  any  time,  so  long  as 
an  action  of  ^ectment  is  not  barred  by  the  statute  of  limitations.    Lessee  of  Drake 
V.  Ramsay,  5  Ham.  (Ohio)  251  ;  Jackson  v.  Carpenter,  11  Johns.  589  to  8.  p.    And 
in  South  Carolina  it  is  held  that  a  simple  declaration  of  the  infant,  on  his  coming  of 
age,  is  not  a  sufficient  confirmation  of  his  voidable  contract,  unless  it  be  accompanied 
by  some  act  which  recognizes  the  validity  of  the  obligation.    Ordinary  v.  Wherry, 
1  Bailey,  28.    In  Wheaton  v.  East,  5  Teig.  41,  the  decision  was,  that  a  deed  of  con- 
firmation of  the  minor^s  deed  was  not  requisite  ;  but  that  any  act  of  the  minor  from 
which  his  assent  of  the  deed  executed  during  his  minority  might  be  inferred,  would 
operate  as  a  confirmation,  and  conclude  him. 
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Y.  OarpenteTj  and  Jackion  v.  Burchin{c)  the  infant  had  dis- 
affirmed the  voidable  deed  of  his  infancy,  which  was  by  deed  of 
bargain  and  sale,  by  an  act  equally  solemn,  after  he  became  of 
age.  ((2)  This  is  the  usual  and  suitable  course  when  the  infant 
does  not  mean  to  stand  by  his  contract ;  and  his  confirmation  of 
the  act  or  deed  of  his  infancy  may  be  justly  inferred  against  him 
after  he  has  been  of  age  for  a  reasonable  time,  either  from  his 
positive  acts  in  favor  of  the  contract,  or  from  his  tacit  assent 
under  circumstances  not  to  excuse  his  silence.  In  Curtin 
V.  PatUm^  {e)  the  court  required  some  distinct  *  act  by  which  *  289 
the  infant  either  received  a  benefit  from  the  contract  after 
he  arrived  at  full  age,  or  did  some  act  of  express  and  direct 
assent  and  ratification ;  but  that  was  the  case  of  a  contract  con- 
sidered to  be  absolutely  void.  In  the  case  of  voidable  contracts, 
it  will  depend  upon  circumstances,  such  as  the  nature  of  the 

(c)  11  Johns.  589 ;  14  id.  124.  In  Tucker  v.  Moreland,  10  Peters,  78,  it  was 
obserred  by  Mr.  Justice  Story,  that  those  two  cases  in  Johnson  proceeded  upon 
principles  which  were  in  perfect  coincidence  with  the  common  law.  In  the  case  in 
Peters,  the  question  arising  on  the  roid  and  voidable  acts  of  infants,  and  when  they 
were  to  be  deemed  confirmed  or  disaffirmed,  are  folly  and  learnedly  discussed  in  the 
opinion  pronounced  by  the  court 

(d)  A  conveyance  by  an  infant  of  the  same  land  to  another  person  after  he  comes 
of  age,  effectually  avoids  a  deed  of  bargain  and  sale  made  in  infancy.  Hoyle  v. 
Stowe,  2  Dev.  &  Bat  820.  The  New  York  case  of  Bool  o.  Mix,  17  Wend.  119,  seems 
to  require  from  the  infant  some  positive  act  of  disaffirmance  after  he  comes  of  age, 
of  a  sale  of  lands.  If  it  be  a  feoffment  with  livery,  it  may  be  avoided  by  entiy,  or  by 
writ  dum  fuU  infra  oetaUm,  If  by  deed  of  bargain  and  sale,  it  might  be  avoided  by 
another  deed  of  bargain  and  sale  made  to  a  third  person  without  entry,  if  the  land 
be  vacant.  And  in  all  other  cases,  if  there  be  no  conveyance  to  a  third  person,  there 
must  be  aa  actual  entry  for  the  express  purpose  of  disaffirming  the  deed,  or  he  must 
do  some  other  act  of  equal  notoriety  and  efficiency. 

(e)  11  Serg.  &  R.  805.  In  Kline  v,  Beebe,  6  Conn.  494,  this  subject  was  very  fully 
discnssed  and  considered,  and  it  was  held  that  there  were  three  modes  of  affirming 
the  voidable  contracts  of  infants  when  they  arrived  at  full  age.  1.  By  an  express 
ratification.  2.  By  acts  which  reasonably  imply  an  affirmance.  8.  By  the  omission 
to  disaffirm  within  a  reasonable  time.  This  is  the  rule  also  declared  in  Richardson  «. 
Boright,  9  Yt  868,  and  essentially  in  Hoit  v.  Underhill,  9  K.  H.  489  ;  and  it  may  here 
be  observed  generally,  that  to  give  validity  to  a  voidable  contract  by  the  ratification 
of  the  party,  the  party  must  be  fully  apprised  of  his  rights,  and  to  do  the  act  deliber- 
ately and  upon  examination.  By  the  English  statute  of  May  9,  1828,  entitled  "  An 
Act  for  rendering  a  written  memorandum  necessary  to  the  validity  of  certain  prom- 
ises and  engagements,"  an  infant  is  not  chaigeable  upon  any  promise  or  ratification' 
after  full  age,  of  any  promise  or  simple  contract  made  during  infoncy,  unless  such 
promise  or  ratification  be  made  by  writing,  signed  by  the  party  to  be  charged.  See 
Hartley  v,  Wharton,  11  Ad.  &  £1.  984,  on  the  construction  of  this  statute  of  May, 
1828  (9  Geo.  lY.  c.  14),  in  which  the  eneigy  of  the  statute  is  very  much  weakened. 
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aifed  be  M«T  be  sned  jokd  ciuu^^  ia  eLfienDoa  on 
tTKt,  prvridfsd  tabe  arcicles  were  f  rfumj  for  kis 
elrfiiMf  ■■ifiri>  s&d  oonditfoB  ia  wlucli  be  was  fJaoei.'^f 
<jueKti^jft  4I  mxfumMjym  is  rvrenvid  br  ibe  real  ezroHHlaBoeB  of 
tbe  tiffiiit,  jnd  not  br  his  tntfUff-'Tr  sii 
tbe  lyiiif  ■nil  vbo  tnofei  him  is  bcumd  to 
sad  if  Ibe  iiJauBt  bas  beca  yrmsfij  an^iplied  br  his  irieadSy  tbe 
trsdeiBtta  eaaaot  rb&cn-er.'^;  Liurd  C<Ae  cnaaiden  tbe  aeees- 
Muies  Cif  tbe  iubaA  to  iaclude  clothing.  Tietaais.  fdical  aid, 
aad  ^gw#d  te^^iiing  or  instractioo*  aberebj  be  any  ivofo 
hima^li  MfuairMr4^^'df  If  the  infaat  lives  aith  his  isdier  or 
guamiiso,  sikd  tbeir  CMrt  sad  pratecticia  are  dalj  exercised,  be 
eauQUiOt  hljA  himself  eren  for  neeessaries.(^)  It  is  also 


(€>  I»  HvvV  0U  Ss««e,  2  D»Y  ft  Bitt.  SM,  it 
tk«  <€  1W  wmbjiwt^  ikai  to  lasifr  ia  lafHtTs 
set  »Mt  lie  4me  4«MAiiif  tint  tlie  «ilate  cmtad  Wt^deed 
»mt{A  <€  tl«e  yrhiwi  tmiiy»  fte.     ItmiMiiM  aHt  be  wr 
tip  faU&atk«»  ainft  be  waniiBl 

tgg;  BttOfai  y.  giMHy,  H<4t,  %,  P.  77.    nMgh  the  Bc^irtiaUe aote 

gftfW  te  swriniriie  be  void,  fet  he  it  tiaUe  for  tbe  TCMOBsble  val«e 

lim     M'Jf ifiii  r.  Bi^fanoMk.  S  Tct}^  1.     Wbat  are  agpejMjfcet  for  a 

«•  btt  rtistire  aFit«]CtiMD«  aad  are  not  aheavv  to  be  taken  ia  tbe 

vHb  ft  t«ftK«MiM«  qiuii&satvM  QiMier  tbe  draDBSlaaofs.    Tbe 

Wbartoa  9.  MaHk<«ie,  ai»d  Cnppt  9.  HiDa,  S  <^  B.  SOC,  wbeie  t 

iitffMtwl,  a4<44ad  tbe  nik  laid  dova  bf  Barao  Pkifce,  ia  FMen  c  riiMJ^  S  IL  & 

(<;  F'^r  FvtbafsOl,  Pcabe,  22f ;  ikoiy  9.  Pcrj,  4  Ckrr.  ft  P^  SS6  ;  StaedMB  «. 
JUm,  1  CtfT.  ft  Marvh.  422L    It  k  *  tndaBaa't  dotj  to  aeqoaiat  bwiilf  witb  tbe 
islacit'*  dnmoataiiMi  asd  oeccmti«,  and  to  take  notice  of  aopplics  bgr  otter  teaiw 
imn«    Jobttarin  c  Uacii^  S  WatU  ft  8.  80.    Bat  tboii«h  mn  inkat  baa  a  — aj-jj^t  ia- 

«owa  alltfved  bia  to  aapf*! j  bim  witb  n aaiika  niuble  to  bk  eoBditaoB,  j^  bk 

€Otttft^  for  o«ioeaMri««  k  aerertbeleai  biadiDg.    Bmsbart  9.  Hall,  4  M.  ft  W.  7X7. 

id)  Co,  Litt.  172,  a. 

r«)  BalnbrJdg«  v.  Piekeriog,  2  BL  1825 ;  WaUing  r.  Toll,  9  Jobaa.  141 ;  Hall  «. 
CootK/llr,  8  M'Cord,  8  ;  KUae  v.  L'Aaioiireoz,  2  Paige,  419.  But  if  tbe  iakat  Htm 
apart  from  bk  fatker  witb  bk  aweot.  aad  labors  for  bk  own  use,  be  k  Babk  for  aaeea- 
mhm  farnkbad  bim*  Kaddox  9.  Miller,  1  Kaok  ft  S.  788 ;  Sautb  v.  Tomfr  2  Der. 
ft  BaU.  28. 
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*  that  necessaries  for  the  infant's  wife  and  children  are  *  240 
necessaries  for  him ;  (a)  and  in  all  cases  of  contracts  for 
necessaries,  the  real  consideration  may  be  inquired  into.(() 
The  infant  is  not  bound  to  pay  for  the  articles  furnished  more 
than  they  were  really  worth  to  him  as  articles  of  necessity,  and, 
consequently,  he  may  not  be  bound  to  the  extent  of  his  contract ; 
nor  can  he  be  precluded,  by  the  form  of  the  contract,  from 
inquiring  into  the  real  value  of  the  necessaries  furnished.  (c)^(:c) 

(a)  Tomer  v.  Tiisby,  Str.  16S.  Though  the  husband  be  an  infant,  there  are  cases 
in  which  he  has  been  held  liable  to  pay  the  debts  of  his  wife  of  full  age,  contracted  by 
her  before  marriage  ;  such  liability  being  an  incident  to  the  marriage  contract,  which 
an  infant  is  competent  to  enter  into.  Paris  v.  Stroad,  Barnes's  Notes,  96  ;  Roach  v. 
Qoick,  9  Wend.  288  ;  Butler  v.  Breck,  7  Mete.  164. 

(fi)  In  Chappie  v.  Cooper,  18  M.  &  W.  252,  it  was  held,  on  the  maxim  of  Lord 
Bacon,  persona  conjunda  equiparatur  inieresae  proprio,  that  an  infant  widow  was  liable 
for  the  expenses  of  the  funeral  of  a  deceased  husband  who  died  poor,  as  being  an  expense 
f«Hr  her  personal  benefit. 

(c)  Makarell  v.  Bachelor,  Cro.  Elix.  583. 


1  Neeesaaries.  —  It  is  to  be  inferred 
firom  the  latest  cases  that  whether  the 
articles  in  question  are  necessaries  is  a 
matter  to  be  left  to  the  jury,  if  the  court 
thinks  there  ia  evidence  on  which  they 
may  reasonably  find  that  any  of  the  ar- 
ticles are  of  that  description,  with  such 
cantions  from  the  judge  as  the  particular 
circumstances  proved  may  render  appro- 
priate, and  subject  to  the  control  of  the 
court  as  to  the  manner  in  which  the  jury 
have  exercised  the  discretion.  Byder  9. 
WombweU,  L.  R.  4  Ex.  82 ;  L.  R.  8  Ex. 
90 ;  Mohney  v.  Evans,  61  Penn.  St.  80 ; 
[Skrine  v,  Gordon,  9  Ir.  R.  C.  L.  479 ; 
Hill  V,  Arbon,  84  L.  T.  126  ;  Epperson  v, 
Nugent,  67  Miss.  46.  See  Decell  v.  Lew- 
enthal,  ib.  881 ;  Barker  r.  Hibbard,  64 
N.  H.  689.]  See  Merriam  v.  Cunningham, 
11  Cush.  40  ;  Hall  v.  Weir,  1  Allen,  261. 
The  infant's  equitable  liability  for  money 
lent  him  for  the  purchase  of  necessaries, 
and  so  applied,  stands  on  the  same  prin- 


ciple as  that  of  a  hosband  for  money  lent 
his  wife.  Ante,  146,  n.  1  ;  Watson  v. 
Cross,  2  Duvall  (Ky.),  147, 149.  And  the 
same  may  be  said  of  his  legal  immunity 
for  frauds  in  the  class  of  cases  mentioned 
on  241  and  n.  1.  As  to  the  rest  of  240, 
see  286,  n.  1.  In  Watson  v.  Cross,  supra, ' 
an  infant  was  also  held  liable  for  his  hotel 
bill,  on  the  ground  that  the  innkeeper 
could  not  lawfully  have  refused  to  receive 
him.  [If  an  infant  is  properly  supplied 
with  necessaries  by  his  paront  or  guardian, 
he  cannot  bind  himself.  The  articles 
must  be  not  only  of  a  kind  to  be  consid- 
ered necessaries,  but  they  must  in  fact  be 
necessary  to  the  infant's  support.  Nichol 
V.  Stager,  2  Tenn.  Ch.  828  ;  s.  c.  6  Lea, 
898 ;  Hoyt  v.  Casey,  114  Mass.  897.  An 
infant  is  not  bound  upon  a  note  or  bond 
given  for  necessaries.  The  form  of  his 
liability  must  be  such  as  to  give  the  court 
the  opportunity  to  determine  whether  the 
articles  Aimished  were  necessaries,  and 


(x)  As  to  necessaries  for  an  infant,  see  note ;  Munson  v.   Washburn   (81  Conn, 

also  Englebert  v,  Troxell,  40  Neb.  196 ;  808),  88  Am.  Dec  161,  and  n.     As  to  a 

Askey  v.  Williams,  74  Texas,  294  ;  Kil-  bicycle  being  a  necessary  for  an  infant,  see 

gore  V.  Rich  (Me.),  12  L.  R.  A.  869  and  Pyne  v.  Wood,  146  Mass.  668. 
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Infancy  is  not  permitted  to  protect  fraudulent  acts;  and, 
therefore,  if  an  infant  takes  an  estate,  and  agrees  to  pay  rent, 
he  cannot  protect  himself  from  the  rent  by  pretence  of  infancy, 
after  enjoying  the  estate,  when  of  age.  If  he  receives  rents,  he 
cannot  demand  them  again  when  of  age,  according  to  the  doc- 
trine as  now  understood.  If  an  infant  pays  money  on  his  con* 
tract,  and  enjoys  the  benefit  of  it,  and  then  avoids  it  when  he 
comes  of  age,  he  cannot  recover  back  the  consideration  paid,  (d) 
On  the  other  hand,  if  he  avoids  an  executed  contract  when  he 
comes  of  age,  on  the  ground  of  infancy,  he  must  restore  the  con- 
sideration which  he  had  received.  The  privilege  of  infancy  is 
to  be  used  as  a  shield,  and  not  as  a  sword.  He  cannot  have  the 
benefit  of  the  contract  on  one  side,  without  returning  the  equiva* 
lent  on  the  other,  {e)  But  there  are  many  hard  cases  in  which 
the  infant  cannot  be  held  bound  by  his  contracts,  though  made 
in  fraud ;  for  infants  would  lose  all  protection  if  they  were  to  be 

bound  by  their  contracts  made  by  improper  artifices,  in  the 
•  241  heedlessness  *  of  youth,  before  they  had  learned  the  value 

of  character,  and  the  just  obligation  of  moral  duties.  When 
an  infant  had  fraudulently  represented  himself  to  be  of  age 
when  he  gave  a  bond,  it  was  held  that  the  bond  was  void  at 
law.  (a)  But  where  he  obtaiued  goods  upon  his  false  and 
fraudulent  affirmation  that  he  was  of  age,  though  he  avoided 
payment  of  the  price  of  the  goods,  on  the*  plea  of  infancy,  the 
vendor  was  held  entitled  to  reclaim  the  goods,  as  having  never 
parted  with  his  property  in  them ;  (5)  and  it  has  been  suggested, 

(d)  Eirton  v.  Elliott,  2  BaUt.  69  ;  Lord  Mansfield,  in  Earl  of  Bnckinghamahire  r. 
Drary,  2  Eden,  72  ;  Holmes  ».  Blogg,  8  Taunt.  86,  508  ;  M'Coy  r.  Hnffhian,  8  Cowen, 
84  ;  Harney  v.  Owen,  4  Blackf.  (Ind.)  387.  The  case  of  M'Coy  v.  HnfTman  was  oY«r- 
ruled  in  Medbury  v.  Watrons,  7  Hill  (N.  Y.),  110,  on  the  principle  that  when  an  infant 
avoids  his  contract  on  coming  of  age,  he  may  recover  for  work  done  or  money  paid  in 
part  performance,  provided  he  has  not  received  any  benefit  under  the  contract. 

{e)  Badger  v.  Phinney,  15  Mass.  850  ;  Roberts  v,  Wiggin,  1  N.  H.  78 ;  Roof  o. 
Stafford,  7  Cowen,  179 ;  Parker,  J.,  in  Hamblett  v.  Hamblett,  6  K.  H.  889 ;  Smith  v. 
Evans,  5  Hnmph.  (Tenn.)  70  ;  Kitchen  v.  Lee,  N.  Y.  Ch.  8  K.  Y.  L^al  Observer,  160. 

(a)  Conroe  v.  Birdsall,  1  Johns.  Oas.  127  ;  Bnrley  v,  Rnssell,  10  K.  H.  184. 

(6)  Badger  v.  Phinney,  15  Mass.  869 ;  Fitta  v.  Hall,  9  N.  H.  441  ;  Com.  Dig. 
Action  on  the  case  for  Deceit,  A.  10.    In  this  last  case.  Lord  Ch.  B.  Comyns  held  an 

also  what  their  valne  was.    The  infant  is    State,  87  Ark.  421 ;  Ayeis  v.  Bums,  87 
liable  for  the  real  value  of  the  necessaries,     Ind.  246.     See  abio  Martin  v.  Gale,  4  Clu 
not  for  what  be  agreed  to  pay.    Turner  v,     D.  428.  —  b.] 
Gaither,  88  N.  C.  857;  Cooper  v.  The 
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in  another  case,  (c)  that  there  might  be  an  instance  of  such  gross 
and  palpable  fraud  committed  by  an  infant  arrived  at  the  age  of 
discretion  as  would  render  a  release  of  his  right  to  land  binding 
upon  him.  Infants  are  liable  in  actions  arising  ex  delicto^ 
whether  founded  on  positive  wrongs,  as  trespass  or  assault,  or 
constructive  torts  or  frauds,  ((i)  But  the  fraudulent  act,  to 
charge  him,  must  be  wholly  tortious ;  and  a  matter  arising  ex 
cantraettA,  though  infected  with  fraud,  cannot  be  changed  into  a 
tort  in  order  to  charge  the  infant  in  trover,  or  case,  by  a  change 
in  the  form  of  the  action,  (e)  He  is  liable  in  trover  for  tortiously 
converting  goods  intrusted  to  him,  or  for  fraudulently  obtaining 
goods  with  an  intention  not  to  pay  for  them;  (/)  and  in  detinue, 
for  goods  delivered  upon  a  special  contract  for  a  specific  pur- 
pose ;  (g)  and  in  asmmpnt,  for  money  which  he  has  fraudulently 
embezzled.  (A)  ^  (x) 

infant  liable  for  deceit  in  obtainiDg  a  loan  of  money  on  the  fraudalent  affirmation  that 
he  was  of  age.     Burley  v.  Russell,  aupira,  s.  p. 

(e)  Stoolfoos  p.  Jenkins,  12  Serg.  &  R.  899. 

{d}  Fitts  V.  Hall,  9  N.  H.  441,  448.  They  are  liable  for  trespaases  committed  by 
them,  even  though  acting  by  command  of  the  father.     Humphrey  v,  Douglass,  10  Y t.  71 . 

{e)  Jennings  v.  Bnndall,  8  T.  R.  886  ;  Johnson  v.  Pie,  1  Lev.  169 ;  Yasse  o.  Smith, 
6  Cranch,  226 ;  West  v.  Moore,  14  Yt.  447  ;  Wilt  v.  Welsh,  6  Watts,  1.  In  this  last 
case,  the  decisions  were  elaborately  considered ;  and  it  was  held,  that  whenever  the 
substantive  ground  of  an  action  against  an  infant  is  contract,  as  well  as  where  the 
contract  is  stated  as  an  inducement  to  a  supposed  tort,  he  is  not  liable  ;  and  the  case- 
of  CampbeU  v.  Stakes,  2  Wend.  187,  was  considered  as  opposed  equaUy  to  principle 
and  authority.  This  last  case  was  one  of  wilful  and  positive  fraud  and  tort  on  the 
part  of  the  infant,  and  subsequent  to  the  contract,  and  was  a  wilful  and  distinct  wrong ; 
and  the  infant  was  held  liable  in  trespass,  and  I  think  justly ;  and  the  judgment  was 
affirmed  on  error,  and  cited  and  approved  in  Fitts  v.  Hall,  9  N.  H.  445. 

(/)  Homer  v.  Thwing,  8  Pick.  492  ;  Peigne  v.  SutcUffe,  4  M*Cord,  887 ;  WaUace 
V.  Horss,  5  HUl  (N.  Y.),  891.  His  property  is  liable  for  fines  and  costs  on  conviction 
of  a  public  offence.    Beasley  v.  The  State,  2  Yei^.  481. 

{g)  MiUs  V,  Graham,  4  Bos.  &  P.  140.  In  New  York,  the  action  of  detinue  is 
abolished,  and  an  action  of  trespoM  <m  the  case  may  be  brought  to  recover  damages,  even 
for  a  wilful  injury,  accompanied  with  force.  By  this  innovation,  all  nice  questions 
concerning  direct  and  consequential  ix^jnries  are  avoided.  But  the  want  of  such  an 
action  as  detinue  to  recover  a  favorite  or  necessary  specific  chattel  in  specie  may  be 
seriously  felt.    K.  Y.  Revised  Statutes,  ii.  558,  sec.  16, 16. 

(jk)  Bristow  0.  Eastman,  1  Esp.  172.    By  the  N.  Y.  Revised  Statutes,  ii.  841,  sec. 

>  Tortt  connected  with  Contracts,  —  (a)  beginning  of  241  being  void,  the  obligor 
The  bond  mentioned  in  the  text  at  the    is  not  estopped  by  it  or  by  acts  done  in 

(x)  A  permanent  injury  to  an  infant  en  a  railroad,  whose  contract  was  only  with 
ventre  mi  mere  caused  by  the  negligence  of    the  mother  and  which  did  not  know  of  the 
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•  242      *  An  infant  has  a  capacity  to  do  many  other  acts  valid 
in  law.     He  may  bind  himself  as  an  apprentice,  or  make  a 

12,  no  actioo  relstiiig  to  raal  property  is  to  be  dekyed  by  reason  of  the  in&ncy  of  any 
defendant,  and  a  gnaidian  is  to  be  appointed  to  defend  lua  ri|^tk 


reliance  upon  it  by  the  obligee.  Keen  «. 
Coleman,  89  Penn.  St.  299;  Lowell  v. 
Daniels,  2  Gray,  161 ;  Wales  v.  Coffin,  13 
Allen,  213  ;  Cannam  v.  Fanner,  8  Exeh. 
698,  699 ;  Glidden  v.  Stmpler,  52  Penn. 
SX,  400  ;  [Conrad  v.  Lane,  26  Minn.  889  ; 
a.  c.  87  Am.  Bep.  412  and  note ;  Sims  v. 
Everiiatdt,  102  U.  8.  800 ;  Whitcomb  v. 
Joelyn,  51  Yt.  79 ;  StndweU  «.  Shapter, 
54  K.  Y.  249.]  Nor  ooold  an  action  be 
maintained  in  sach  cases,  or  in  the  similar 
case  of  a  married  woman's  fraudulent  state- 
ment that  she  was  unmarried,  tmr  the 
fraudulent  representation.  liyerpool  Adel- 
phi  Loan  Fund  Ass.  v.  Fairhurst,  9  Ezch. 
422 ;  Bartlett  v.  Wells,  1  Best  4  S.  886 ; 
De  Boo  V.  Foeter,  12  C.  B.  N.  s.  272 ; 
Kerriam  v.  Cunningham,  11  Cosh.  40, 
48  ;  Price  v.  Hewett,  17  Jur.  4  ;  8  Ezch. 
1 46.  But  compare  Goulding  v,  Davidson, 
26  N.  Y.  604,  607.     In  Gilson  «.  Spear, 


88  Yt.  811,  it  was  held  that  an  in&nt  was 
not  liable  to  an  action  on  the  case  for 
deceit  in  the  sale  of  a  hone  in  fraudulently 
concealing  that  it  had  the  heaires  and  was 
lame.  See  also  Plcaoott  v.  Norris,  82  N. 
H.  101.  But  the  English  Court  of 
Common  Pleas  were  equally  divided  in  an 
action  against  a  husband  and  wife,  where 
the  wife  induced  the  plaintiff  to  discount 
UUs  for  a  third  pentm  by  representing 
that  they  were  accepted  by  her  husband, 
when  in  fiict  they  were  forged.  Wri^^t  v, 
Leonard,  11  C  R  N.  s.  258. 

The  principle  on  which  the  cases  go  is 
perhaps  this  :  that  a  married  woman  or 
inlant  will  not  be  liable  for  expressly  and 
fraudulently  making  any  representation 
in  connection  with  his  contract  which  is 
contained  by  implication  in  the  very  fact 
of  making  the  contract.  And  as  to  what 
is  so  contained,  it  would  seem,  notwith- 


'child's  existence,  does  not  give  a  cause  of  against  it.   Stone  v.  Dry-dock  Ac.  Ca,  115 

action  to  the  infant  after  birth.     Walker  N.  Y.  104 ;  Dealey  v.  HuUer,  149  Mass. 

o.  Great  Northern  By.  Ca,  28  L.  R.  Ir.  482 ;  Clevehind  R.   M.  Co.  v.  Corrigan 

69.    An  infant,  being  liable  for  his  torts,  (Ohio),  20  N.  E.  Rep.  466  ;  Yicksburg  v, 

cannot   defend   on  the  ground  that  he  Mcl^dn,  67  Miss.  4  ;  Summers  v.  Beigner 

acted  under  the  direction  of  one  who  had  ,  Brewing  Co.,  143  Penn.  St  114 ;  Chicago 

authority  over  him.     Smith  v.  Kron,  96  City  By.  Co.  v.  Wilcox,  88  IIL  App.  450 ; 

N.  C.  892.    He  is  not  liable  for  injury  to  Ridenhour  v,  Kansas  City  C.  Ry.  Co.,  102 

property  which  he  holds  under  his  agree-  Mo.  270  ;  Bridger  v,  Asheville  &  S.  R.  Co., 

ment  to  purchase,  when  caused  by  his  igno-  25  S.  C.  24.     An  infant  who  is  old  enough 

ranee  or  lack  of  skill.    Stack  v.  Cavanaugh  to  understand  his  rights  and  duties  and 

(N.  H.),  80  AtL  Rep.  350.     An  infant  is  who  persuades  an  intending  purchaser  of 

liable  for  his  fraudulent  representations  and  land  by  faliiely  representing  that  he  has 

for  purchasing  goods  without  intending  to  no  interest  therein,  is  estopped  to  set  up 

pay  for  them.     Gaunt  v.  Taylor,  15  N.  Y.  such  interest  as  against  him.    Blakeslee  v, 

S.  589 ;  Ashlock  v,  Yivell,  29  111.  App.  Sincepangh,  71  Hun,  412.     So  an  infant's 

888;  Nash  r.  Jewett,  61  Yt  501.    A  child  false  assertion  that  he  is  of  fuU  age,  may 

between  seven  aod  ten  years  of  age  may  estop  him  to  disaffirm  his  conveyance,  if, 

have  sufficient  capacity  and  discretion  to  after  his  majority,  he  quietly  permits  the 

be  affected  by  its  contributory  negligence,  land  to  be  conveyed  to  subsequent  pur- 

though  prima  facie  the  presumption  is  chasers.  Ryan  v.  Growney  (Mo.),28S.  W. 
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contract  for  service  and  wages,  it  being  an  act  manifestly  for 
his  benefit;  but,  when  bound,   he  cannot  dissolve  the  rela* 


standing  the  csmb  cited  in  notes  (a)  and  of  his  merely  negligent  silence,  and  cer- 

{b)f  that  a  party  by  making  a  contract  tainly  would  he  if  the  sUence  were  inno- 

giyes  it  to  he  understood  that  he  is  legally  cent    Spencer  v.   Carr»  45  N.  T.  406;* 

eompetent  to  do  so.    Compare  the  language  Norris  v.  Wait,  2  Uich.  (8.  C.)  148. 
cited  from  84  N.  Y.  78  ;  past,  621,  n.  1.         It  has  heen  held  in  New  York,  that  a 

In  Wright  9.  Leonard,  the  question  was,  minor  who  obtains  property  oa  represen- 

whether  there  was  anything  which  could  tations  that  he  is  of  fuU  age,  is  liable  to 

be  called  a  contract  on  the  part  of  the  an  action  of  tort  to  recorer  it  back.     £ck- 

married  woman.     If  the  bills  had  been  stein  v.  Frank,  1  Daly,  884.    So  when  the 

discounted  for  her,  there  would  have  been  action,  although  sounding  in  contract,  is 

«n  implied  warranty,  i,  e,  a  contract,  that  for  the  oonyersion  of  money.    Elwell  v. 

the  acceptance  was  genuine,  and  not  being  Martin,  82  Vt.  217;  Shaw  v.  Coffin,  58 

bound  by  her  contract,  she  could  not  be  Me.  254. 

held  by  calling  that  contract  a  represents-  (b)  In  equity  it  is  held  that,  by  reason 
tion.  The  doubt  was,  whether  her  repre-  of  the  fraud,  a  wife's  contracts  even  may 
sentations  in  lavor  of  the  note  in  the  hands  be  enforced  against  her  general  property, 
of  a  third  party  amounted  to  a  warranty  if  she  has  any  ;  t.  «.,  any  property  held  in 
(contract),  as  was  thought  by  two  of  the  trust  for  her,  though  not  for  her  separate 
judges.  If  we  go  a  yery  little  further,  to  use.  Vaughan  v,  Yanderst^n,  2  Drew, 
the  case  of  an  infant  who  understands  his  868  ;  Hobday  v.  Peters,  28  Beav.  854, 860  ; 
rights,  but  fraudulently  represents  that  he  Sharpe  v.  Foy,  L.  R.  4  Ch.  85,  42  ;  In  re 
has  no  title  to  property  which  a  third  Lush's  Trusts,  ib.  591  ;  Clive  v,  Carew, 
person  is  selling,  we  shall  find  that  he  is  1  Johns.  4  H.  199.  On  this  principle  she 
estopped  to  dispute  the  purchaser's  title  may  affect  her  interest  in  real  property 
when  he  comes  of  age.  For  here  there  is  by  election,  without  deed  acknowledged, 
no  semblance  of  a  contract,  and  the  infant  as  required  by  statute.  Barrow  r.  Bar- 
will  not  be  the  less  bound  by  his  simple  row,  4  E.  4  J.  409.  And  the  equitable 
fmud  that  it  will  hare  the  effect  of  passing  rule  has  been  applied,  but  with  some  re- 
his  property.  Barham  v.  Turbeyille,  1  luctance,  to  an  infant  who  appeared  to  be 
Swan  (Tenn.),  487  ;  Sugd.  Y.  4  P.  14th  over  twenty-one,  and  represented  that  he 
ed.  748.    It  might  be  otherwise  in  the  case  was  so.   Ex  parte  Unity  Joint  Stock  Mut. 


Bep.l89;Lacyv.Pixley,  120M0.888;  see 
Pemberton  B.  4  L.  Ass'n  v.  Adams  (N.  J.), 
81  Atl.  Rep.  280 ;  Nash  v.  Jewett,  61  Yt. 
501 ;  Hayes  v.  Parker,  41  N.  J.  £q.  680  ; 
Charles  v.  Hastedt,  51  N.  J.  Eq.  171; 
Sewell  V.  Sewell.  92  Ky.  500 ;  Dillon  v. 
Bumham,  48  Kansss,  77  ;  Rice  v,  Boyer, 
108  Ind.  472  ;  Bradshaw  v.  Yan  Winkle, 
188  Ind.  184  ;  Patty  v.Ooolsby,  51  Ark. 
61.  Intent  to  defraud  is  essential  to 
estop  an  infant.  Harmon  v.  Smith,  88 
Fed.  Rep.  482.  Ratification  after  majority 
may  estop  the  infant  to  question  the  con- 


stitutional validity  of  a  statute  under  which 
a  lease  was  executed.  Myers  v.  Kingston 
Coal  Co.,  126  Penn.  St.  582.  Infancy  is 
not  a  defence  to  an  action  of  tort  for  se- 
duction. Becker  v.  Mason,  98  Mich.  886 ; 
Fry  V.  Leslie,  87  Ya.  269.  The  defence  of 
infancy  is  personal.  Baldwin  v.  Roster, 
48  Fed.  Rep.  810 ;  Beardsley  v.  Hotchkiss, 
96  N.  Y.  201.  A  party  to  a  contract  to 
convey,  who  is  not  misled,  cannot  rescind 
because  the  other  party  is  an  infant. 
Dentler  v.  O'Brien,  56  Ark.  49. 
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tif>iL (<f ^  ^z)  The  vei^t  of  opinioo  i^  that  he  naj  Bake  a  testa- 
ment  ol  ehattela,  if  a  male,  at  the  age  of  foarteeD,  and,  if  a 
female,  at  the  age  of  twelve  jean.(i)  He  maj  cooTej  real 
eatate,  held  aa  a  naked  trustee,  imder  an  order  in  dbaneerj. 
The  eqoitj  jorifldictioii  in  this  case  is  groonded  on  the  statute 
of  7  Anne,  &  19,  which  has  been  re-enacted  in  this  coontr7,(^) 
and  extends  only  to  plain  and  express  trusts^     Whaterer  an 

ia)  Bex  V.  iBkOteBti  ol  Wl^lBB,  S  &&C  4S4;  W«ad <:  Jenritk,  !•  M.  &  W. 

US. 

{h}  Esag.  B.  83  to  libt  2,  Col  litt.  Mr.  Hai^nvv  k»  ooOBttad  all  tke  nmtndir^ 
tory  ofKBioofl  ea  ftii  patat.  Tbe  ciTil  kw  £*:▼«  thm  fowcr  t»  die  m&at  at  ^e  age 
•r  MTEatean  jwa;  aad  tUi  period  iws  bea  adopted  by  itatete  m  Cancetkvt. 
Ib  5ev  Totk,  the  period  fixed  by  tfatote  far  aa  iBlaat  to  Bake  a  will  of  ebocteb  ia 
theageof  ci^teeBiBBaksandaxteaiBfieaaka^     2^.  T.  Behind  StatBtca*  iL  CQl 

U}  X.  T.  Beriaed  Statstea,  a.  IM,  aec  l«7.  Tbe  X.  T.  itatnte  deciaRa  that 
vheaerer  tibe  iafiuit  m  aovd  or  puaaeawd  of  aay  taods  by  «my  of  aaortga^e,  or  ib  traat 
only  for  oCfaen^  iht  Conrt  of  ChaDcery,  ob  tbe  petidoB  of  tbe  goaidiaB  of  tke  iafaBt, 
or  of  aay  penoa  iBtcnrted,  nay  eonpel  the  iBfioit  to  coBTcy  tiie 


Btak.  Am^  H  rt  Kiag,  S  Die  G.  &  X.  63;  hone  far  dHt  he  could  hate 

€9 ;    [fergoaoB  w.  Bobo,   54  Mmil   Ifl.  bnt  loBt  her  to  hk  firkni,  who  pot  her  at 

Cooip.  Lempriere  v.  liuge,  12  Ch.   D.  afeBee»  ao  that  ahc  fall,  waa  traBiirpd 

675t]     Bvt  of  eovne  the  other  party  Braat  by  a  stake,  aad  dkd,  it  waa  hdd  thit  he 

bedcceifedyOrtheiBfaBtwinBotbeheld.  waa  liable.    Bnraaid  «.  Haggia*  14  C.  BL 

Ifdmm  r.  Stoeher,  4De6.  aJ.  458.466.  x.b.45.    Then  are  caaea  wUdi  sake 

Bat  whca  the  allied  doty  iBfriagcd  by  a^uBst  thb  fiae  of  diatiBcthiB.    Greg^  v. 

the  nfaBt  iBBOt  created  by  the  eoatraet,  Wywuui,  4  CBah.  322 ;  asd  aee  aa  to  Bcgli- 

bot  WBsld  have  exkted  iBdep<^ideBt  of  it,  gmce,  Towne  w,  Wiley,  23  Tt.  355,  380. 

it  WBsld  aeeBi  to  be  the  better  opiBioB  Bat  Gregg  v.  WyaiaB  is  exptcsaly  dniied 

that  he  win  be  liable  BotwithstaadiBg  the  ib  WoodaiaB  r.  Habbard,  25  9.  H.  67, 

itract.    Tlraa  if  a  bailor  parte  wiA  poa-  asd  other  caaea  cited  ^o<  587,  b.  1 ;  aBd 

of  a  ehattd  to  aa  iafaat,  it  woold  ia  orermlcd  by  Hall  «.   Coroona,   107 

that  he  ani^t  aoe  far  Begligeat  or  Ham.  251.     [The  qiieatioB  is  oae  of  eoa- 

wilfiil  injury  to  hia  property,  or  far  a  oae  atnictioB,  the  poiat  to  detenUBO  being 

pfolnbited  by  him  aa  owaer,  jast  aa  he  whether  Ae  aet  eonpiaiBed  of  coBaiitatea 

eoold  have  before  the  bailiBeBt.    Where  a  diatiaet  tort  ootaade  Ae  nage  of  aaer 

BB  iafaat  hired  a  aiare  for  a  ride  oa  the  eootemplaled  by  the  cootiaet.    Walley  v. 

read,  aad  waa  toU  dHt  die  waa  aot  let  Holt,  85  L.  T.  631 ;  Ukj  r.  TUbbs,  50  Vt. 

far  jonpiBfr  aad  that  If  he  waated  a  688  ;  Eatoa  r.  Hill,  50  N.  H.  285.  — ■.] 


(z)  A  euatiJiet  of  appnatieeBhip  wid^  faifaire  to  gire  a  eertaia  aotiee  oa  qnlttiBg 

caa  be  tcnaiaated  only  by  the  aiaater  who  aa  cnqdoyBieBt.     BaaTiDe  v.  Aaioabeag 

docs  Bot  thereby  agree  to  praride  employ-  Maaafl  Co.,  62  K.  H.   138L    Ab  iafant, 

meat  is  sot  beaefidal  to  the  infant.    De  who  avoida  hia  euutiact  to  labor,  may  re- 

Fmaoeeto  r.   Bonnan,  45  Ch.  D.  480 ;  eorer  oa  a  fMaalwat  wkermiL    Thompeoa 

fice  Corn  a. Matthews,  [1803]  1Q.B>  810.  «.  ManhaB,  50  Mo.  App^  145;  Ha^Brty 

So  of  aa  agreement  to  forfeit  wages  on  v.  Kashoa  Loek  Cos  62  H.  H.  576. 
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infant  is  bound  to  do  by  law,  the  general  rule  is,  that  the  same 
will  bind  him  if  he  does  it  without  suit  at  law.  (d)  If,  there- 
fore, he  be  a  tenant  in  common,  he  may  make  a  reasonable 
partition,  (e)  He  may  discharge  a  mortgage,  on  due  payment  of 
the  mortgage  debt.  His  acts  as  executor,  at  the  age  of  seven- 
teen, will  bind  him,  unless  they  be  acts  which  would 
amount  to  devastavit,  (f)  There  was  no  occasion,  *said  *243 
Lord  Mansfield,  (a)  to  enumerate  instances.  The  authori- 
ties are  express,  that  if  an  infant  does  a  right  act,  which  he 
ought  to  do,  and  which  he  was  compellable  to  do,  it  shall  bind 
him.  We  have  already  seen  that  an  infant  of  fourteen,  if  a 
male,  and  twelve,  if  a  female,  may  enter  into  a  valid  contract  of 
marriage ;  but  he  is  not  liable  to  an  action  on  his  executory  con- 
tract, to  marry,  though  the  infant  may  sue  an  adult  on  such  a 
promise,  (i) 

5.  Their  Marriage  Settlementa.  —  In  consequence  of  the  capacity 
of  infants,  at  the  age  of  consent,  to  contract  marriage,  their 
marriage  settlements,  when  reasonable,  have  been  held  valid  in 
chancery ;  but  it  has  long  been  an  unsettled  question  whether  a 
female  infant  could  bind  her  real  estate  by  a  settlement  upon 
marriage.  In  Drury  v.  I>rury,{c)  Lord  Ch.  Northington  decided 
that  the  statute  of  27  Hen.  YIIL,  which  introduced  jointures, 
extended  to  adult  women  only,  and  that  notwithstanding  a 
jointure  on  an  infant,  she  might  waive  the  jointure,  and  elect 
to  take  her  dower ;  and  that  a  female  infant  could  not,  by  any 
contract  previous  to  her  marriage,  bar  herself  of  a  distributive 
share  of  her  husband's  personal  estate,  in  case  of  his  dying 
intestate.  This  decree  was  reversed  in  the  House  of  Lords,  upon 
the  strength  of  the  opinions  of  Lord  Hardwicke,  Lord  Mansfield, 
and  the  majority  of  tiie  judges ;  (d)  and  the  great  question  finally 
settled  in  favor  of  the  capacity  of  the  female  infant  to  bar  her- 

(<0  Co.  Litt.  172,  a. 

(e)  BariDgton  v.  Clarke,  2  Penn.  115. 

(/)  In  New  York,  he  U  declared  to  be  inoompetent,  and  I  tlunk  very  properly,  to 
act  as  an  execntor  or  administrator.    K.  T.  Beviaed  Statutes,  ii.  69 ;  lb.  76. 

(a)  8  Burr.  1801. 

lb)  Hunt  V,  Peake,  6  Cowen,  476.  In  New  York,  the  Court  of  Chancery  is  author- 
ized to  decree  and  compel  the  specific  performance  of  contracts  by  the  infant  who  is 
a  rspreseutatiye  of  the  party  making  them.  K.  Y.  Revised  Statutes,  ii.  194,  sec.  169. 
As  to  the  sale,  under  the  (Urection  of  the  Court  of  Chancery,  of  the  real  estates  of 
Sniants,  see  prsceding  lecture. 

<e)  2  Eden,  89.  (eO  2  id.  60-76 ;  Wihnot's  Opinions,  177. 
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self,  bj  her  contract  before  marriage,  of  her  right  of  dover  in 
the  husband's  land,  and  to  her  distribntive  share  of  her 
*  244  husband's  personal  estate.  In  New  York,  ^  in  a  late  case 
in  chancery,  (a)  the  question  whether  an  infant  could  bind 
herself  by  an  antenuptial  contract,  was  discussed  at  large,  and 
it  was  held  that  a  legal  jointure,  settled  upon  an  infant  before 
marriage,  was  a  bar  of  her  dower;  and  that  an  equitable  pro- 
vision settled  upon  an  infant  in  bar  of  dower,  and  to  take  effect 
immediately  on  the  death  of  the  husband,  and  to  continue  during 
the  life  of  the  widow,  and  being  a  reasonable  and  competent 
livelihood  for  the  wife  under  the  circumstances,  was  also  a  bar. 
The  question  still  remains,  whether  she  has  the  capacity  to  bind 
her  atffn  real  estate  by  a  marriage  settlement.  Mr.  Atherly,(6) 
after  reviewing  the  cases,  concludes  that  the  weight  of  the  con* 
flicting  authorities  was  in  favor  of  her  capacity  so  to  bind  her- 
self. But  in  MUner  v.  Lord  Hdrewoody{c)  Lord  Eldon  has 
subsequently  held  that  a  female  infant  was  not  bound  by  agree- 
ment to  settle  her  real  estate  upon  marriage,  if  she  did  not, 
when  of  age,  choose  to  ratify  it;  and  that  nothing  but  her  own 
act,  after  the  period  of  majority,  could  fetter  or  affect  it;  and  in 
Temple  v.  Hawleyy  1  Sandford's  Ch.  R.  153,  the  assistant  vice- 
chancellor,  in  a  very  elaborate  and  able  judgment,  held  that  a 
female  infant  was  not  so  bound  by  a  marriage  settlement  of  her 
real  estate,  but  that  she  might  disaffirm  it  when  she  became  of 
age,  and  was  sole.  The  assistant  vice-chancellor  said  the  pre- 
ponderance of  opinion  was,  that  the  infant  could  not  elect  after 
she  became  of  age  during  coverture  to  affirm  it,  though  she  mi^t 
undoubtedly  in  that  case  disaffirm  it.  The  case  of  Slocofnbe  v. 
Glubb,(d)  admitted  that  a  male  infant  may  bar  himself  by  agree- 
ment before  marriage,  either  of  his  estate  by  the  courtesy,  or  of 
his  right  to  his  wife's  personal  property ;  and  both  the  male  and 
female  infant  can  settle  their  personal  estate  upon  marriage. 
The  cases  of  Strickland  v.  Coker  (e)  and  Warhurton  v.  Lytton  (/) 
are  considered  by  Mr.  Atherly  (g)  as  favorable  to  the  power  of  a 
male  infant  to  settle  his  real  estate  upon  marriage;  and  that 

(a)  M'Cartee  ».  Teller,  2  Paige,  611. 
(6)  Treatise  on  Marriage  Settlements,  28-41. 
{e)  18  Ves.  259.  (rf)  2  Bro.  C.  C.  64S. 

(«)  2  Cas,  in  Ch.  211.  (/)  dted  in  4  Bro.  C.  a  447. 

<^)  Treatise  on  Marriage  Settlements,  42-45. 
[362] 


LECT.   XXXI.]  OF  THE  BIGHTS  OF  PEBSONS.  *  245 

seemB  to  be  decidedly  his  opinion.     But  since,  the  decision  of 
Lord  Eldon,  in  Milner  v.  Lord  Harewood^  this  conclusion 
*  becomes  questionable ;  for  if  a  female  infant    cannot  *  245 
settle  her  real  estate  without  leaving  with  her  the  option, 
when  twenty-one,  to  revoke  it,  why  should  not  the  male  infant 
have  the  same  option  ?  ^  {x) 

a  Suits  in  Bqidty  aeainst  thmn.  —  The  law  is  SO  Careful  of  the 
rights  of  infants,  that  if  they  be  made  defendants  at  the  suit  of 
creditors,  the  answer  of  the  guardian  ad  litem  does  not  bind  or 
conclude  them,  (a)  Such  an  answer  in  chancery,  pro  format 
leaves  the  plaintiff  to  prove  his  case,  and  throws  the  infant  upon 
the  protection  of  the  court.  It  was  the  maxim  of  the  Roman 
law,  that  an  infant  was  never  presumed  to  have  done  an  act  to 
his  prejudice,  pupilltts  pati  poMe  non  xntellig%tur.(b)  In  decrees 
of  foreclosure  against  an  infant,  there  is,  according  to  the  old 
and  settled  rule  of  practice  in  chancery,  a  day  given  him  when 
he  comes  of  age,  usually  six  months,  to  show  cause  against  the 
decree,  and  make  a  better  defence;  and  he  is  entitled  to  be 
called  in  for  that  purpose  by  process  of  HApcena.(e)    The  decree 

(a)  Eocleton  v.  Petty,  Carthew,  79.  (b)  Dig.  50.  17,  110. 

(c)  TbomtB  p.  Gyles,  8  Yem.  232 ;  Lord  Oh.  in  Cary  v,  Bertie,  ib.  842.  dir  Joseph 
JekyU,  in  Eyre  v.  Countess  of  Shaftsbory,  2  P.  Wms.  120 ;  Napier  v,  Eflingham,  ib. 
401 ;  Bennet  v.  Lee,  2  Atk.  529 ;  Jackson  it.  Turner,  5  Leigh,  119 ;  Mills  v.  Dennis, 
8  Johns.  Ch.  867  ;  Kelsall  v.  Kelsall,  2  Myl.  ft  K.  409.  In  England,  since  the  de- 
maner  of  {fie  parol  has  been  abolished  by  the  statutes  of  11  Geo.  IV.  and  1  Wm.  lY. 
c  47,  an  infant  defendant  is  not  entitled  to  have  six  months  given  to  him,  after 
attaining  the  age  of  twenty-one,  to  show  cause  against  a  decree.  Powys  o.  Mansfield, ' 
6  Sim.  687.  The  distinction  seems  to  be,  that  if  the  decree  directs  the  estate  to  be 
sold,  the  infant  has  not  his  six  months,  but  on  a  simple  decree  of  foreclosure  he  is 
allowed  the  six  months.  Scholefield  v.  Heafield,  7  Sim.  667.  Unless  statutory  r^u. 
lations  dispense  with  the  rule  in  specific  instances,  as  in  partition  and  foreclosure,  it 

• 

1  The  St  18  4  19  Vict  c.  48,  recites  in  future,  with  the  approbation  of  the 

that  persons  who  marry  during  minority  Court  of  Chancery.    See  also  Brown  v, 

are  incapable  of  making  binding  settle-  Brown,   L.  K.  2  Bq.   481.   Levering  v. 

ments  of  their  property,  and  then  author-  Heighe,  2  Md.  Ch.  81 ;  8  id.  866. 
izes  infants  above  certain  ages  to  do  so 

(x)  An  infant's  marrisge  is  valid  in  tract  of  marriage  is  not  binding   so  as 

the  absence  of  statute  making  it  void,  to    make   an    infant    under  twenty-one 

In  Georgia,  such  marriage,  though  void,  liable  in  a  suit  for  breach  of  promise  of 

may  be  ratified  by  continued  cohabita-  marriage,  even  when  by  statute  infants  of 

tion  after  migority.     Smith  v.  Smith,  84  less  sge  may  marry.    McConkey  v,  Barnes, 

jQa.  440.    But  an  infant's  executory  con-  42  111.  App.  611. 
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in  ordinary  cases  would  be  bad  on  the  face  of  ity  and  ground  for 
a  bill  of  review,  if  it  omitted  to  give  the  infant  a  day  to  show 
cause  after  he  came  of  age;  though  Lord  Bedesdale  held,  in 
Bennett  y.  ffamill,  (d)  that  such  an  error  in  the  decree  would  not 
affect  a  bona  fide  purchase  at  a  sale  under  it(e)  But  in  the  case 
of  decrees  for  the  foreclosure  and  sale  of  mortgaged  premises,  or 
for  the  sale  of  lands  under  a  devise  to  pay  debts,  the  infant  has 
no  day,  and  the  sale  is  absolute.  (/)  In  the  case  of  a  strict  fore- 
closure of  the  mortgagor's  right  without  a  sale,  the  infant  has 
his  day  after  he  comes  of  age ;  but  then  he  is  confined  to  show- 
ing errors  in  the  decree,  and  cannot  unravel  the  accounts  nor 
redeem,  (y) 

is  the  role  in  Kew  Tork,  that  an  in£uit  is  to  have  six  months  after  coming  of  age  to 
show  canse  against  a  decree.  This  must  be  done  whenever  the  inheritance  is  bound. 
The  right  of  the  parol  to  demnr  is  abolished  by  statute  in  Kew  York,  in  all  cases  of 
descent  or  devise.    Harris  v.  Yooman,  1  Hoffman  Ch.  17a 

{d)  2  Sch.  4  Lef.  566. 

(«)  Lord  Eldon,  in  17  Ves.  178, 178. 

(/)  Booth  V.  Rich,  1  Yem.  295  ;  Cooke  v.  Parsons,  2  Yem.  429 ;  Prec  in  Ch.  184| 
8.  c.  ;  MiUs  V.  Dennis,  8  Johns.  867. 

ig)  MaUack  v.  Galton,  8  P.  Wras.  852 ;  Bishop  of  Winchester  v.  Beavor,  8  Yes. 
817 ;  Williamson  o.  Gk>rdon,  19  Yee.  114. 
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LECTURE  XXXIL 

OF  MASTER  AND  SERVANT^  * 

/ 

The  last  relation  in  domestic  life  which  remains  to  be  examined 
is  that  of  master  and  servant.  The  several  kinds  of  persons  who 
come  within  the  description  of  servants  may  be  subdivided  into 
(1)  slaves,  (2)  hired  servants,  and  (3)  apprentices. 

1.  Of  Slaves.^  —  Slavery,  according  to  Mr.  Paley,(a)  may,  con- 
sistently with  the  law  of  nature,  arise  from  three  causes ;  namely, 
from  crimes,  captivity,  and  debt.  In  the  Institutes  of  Justinian,  (6) 
slaves  are  said  to  become  such  in  three  ways,  namely,  by  birth, 
when  the  mother  was  a  slave;  by  captivity  in  war;  and  by  the 
voluntary  sale  of  himself  as  a  slave,  by  a  freeman  above  the  age 
of  twenty,  for  the  sake  of  sharing  the  price.  Sir  William 
Blackstone  (c)  examines  these  causes  of  slavery  by  the  civil  law, 
and  shows  them  all  to  rest  on  unsound  foundations ;  iind  he 
insists  that  a  state  of  slavery  is  repugnant  to  reason  and  the 
principles  of  natural  law.  The  civil  law  (d)  admitted  it  to  be 
contrary  to  natural  right,  though  it  was  conformable  to  the 
usage  of  nations.  The  law  of  England  will  not  endure  the 
existence  of  slavery  within  the  realm  of  England.  The  instant 
the  slave  touches  the  soil,  he  becomes  free,  so  as  to  be 
entitled  to  be  protected  in  the  *  enjoyment  of  his  person  *  248 
and  property,  though  he  may  still  continue  bound  to  service 
as  a  servant  (a)  There  has  been  much  dispute  in  the  English 
books,  whether  trover  would  lie  for  a  negro  slave ;  and  the  better 
opinion  is,  that  it  will  not  lie,  because  the  owner  has  not  an 
absolute  property  in  the  negro;  and  by  the  common  law,  it  was 
said,  one  man  could  not  have  a  property  in  another,  for  men 

(a)  Principles  of  Moral  Philoeophy^  158, 159. 

{b)  Inst.  1.  8,  4.  (c)  Comm.  i.  428. 

(d)  Inst  1.  8,  2.  {a)  1  Bl.  Comm.  4S4. 


1  See  268,  n.  1. 
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were  not  the  subject  of  property.  (£)  In  the  case  of  Somerset,  in 
1772,  who  was  a  negro  slave,  carried  by  his  master  from  America 
to  England,  and  there  confined,  in  order  to  be  sent  to  the  West 
Indies,  he  was  discharged  by  the  K.  B.  upon  i(ibea9  eorpus^  after 
a  very  elaborate  discussion,  and  upon  the  ground  that  slavery  did 
not  and  could  not  exist  in  England,  under  the  English  law.(<7) 
The  Scotch  lawyers  ((2)  mention  the  case  of  Knight^  a  negro  slave, 
brought  from  the  West  Indies  to  Scotland  by  his  master  in  1778 ; 
and,  as  the  slave  refused  to  continue  in  his  service,  he  applied  to 
the  courts  in  Scotland  for  assistance,  to  compel  his  slave  to  re- 
turn. It  was  held  that  slavery  was  not  recognized  by  the  law  of 
Scotland,  and  that  the  claim  of  the  master  to  the  perpetual  ser- 
vice of  the  negro  was  inadmissible,  for  the  law  of  Jamaica  did 
not  apply  to  Scotland ;  and  the  master's  claim  was  consequently 
repelled  by  the  sheriff's  court,  and  by  the  court  of  session. 

But  though  personal  slavery  be  unknown  in  England,  so  that 
one  man  cannot  sell  nor  confine  and  export  another,  as  his 

property,    yet  the  claim  of  imported  slaves  for  wages, 
♦  249  *  without  a  special  promise,  does  not  seem  to  receive  the 

same  protection  and  support  as  that  of  a  freeman,  (a)     Mr. 

{h)  Smith  v.  Goald,  2  Salk.  666 ;  2  Ld.  Raym.  1274 ;  coiUm,  Baits  v.  Penny,  2 
Lev.  201,  and  Lord  Hardwicke,  in  Pearne  v.  lisle,  Amb.  75.  Mr.  Justice  Best,  in 
Forbes  v.  Cochrane,  2  B.  4  G.  44S,  3  Dowl.  ft  Ryl.  679,  8.  c,  said  that  the  jndges 
were  aboye  the  age  in  which  they  lived,  and  stood  upon  the  high  ground  of  natural 
right,  when  they  declared  that  in  England  human  beings  could  not  be  the  subject- 
matter  of  property.  He  insisted  that  the  moment  a  slaye  put  his  foot  on  board  a 
British  man-of-war,  out  of  the  waters  of  colonial  jurisdiction,  he  became  free.  This 
is  the  law  now  in  France  ;  and  as  soon  as  the  slave  lands  on  the  French  soil,  he  is  free. 
The  decision  in  the  case  last  mentioned  was,  that  if  a  slave  from  a  slaveholding  state  or 
country  gets  out  of  the  territory,  and  under  the  protection  of  British  jurisdiction^ 
without  any  wrongful  act  done  by  the  party  giving  that  protection,  he  becomes  l^nee, 
and  the  English  law  protects  him  from  being  reclsimed.  The  doctrine  of  the  Supreme 
Court  of  the  United  States,  in  Prigg  v.  The  Commonwealth  of  Pennsylvania,  16  Peters, 
539,  was  to  the  same  effect ;  for  it  was  declared  that  a  state  of  slavery  was  a  mere 
municipal  regulation,  and  no  nation  was  bound  to  recognize  the  state  of  slavery  as  to 
foreign  slaves  within  its  territory. 

(e)  Loft,  1 ;  Harg.  State  Trials,  xi.  339. 

(d)  1  Ersk.  Inst.  169  ;  Karnes's  Principles  of  Equity,  ii.  134. 

(a)  Alfred  v.  Marquis  of  Fitxjames,  3  Esp.  3  ;  The  King  o.  The  Inhabitants  of 
Thames  Ditton,  4  Doug.  300.  Where  a  West  India  slave  accompanied  her  maRter 
to  England,  and  voluntarily  returned  beck  to  the  West  Indies,  it  was  held  that  the 
residence  in  England  did  not  finally  emancipate  her,  and  she  became  a  slave  on  her 
return,  though  no  coercion  could  be  exercised  over  her  while  in  En^and.  The  Slave 
Grace,  2  Hag^-  Adra.  94. 
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Barrington,  who  has  given  a  very  strong  picture  of  the  degrada- 
tion and  oppression  of  the  tenants  under  the  English  tenure  of 
pure  yillenage,(()  is  of  opinion  that  predial  servitude  really 
existed  in  England  so  late  as  the  reign  of  Elizabeth ;  and  that 
the  observation  of  Lillburn,  that  the  air  of  England  Was,  at  that 
time,  too  pure  for  a  slave  to  breathe  in,  was  not  true  in  point  of 
fact'  Be  that  as  it  may,  there  is  no  such  thing  now  as  the 
admission  of  slaves  or  slavery  in  the  sense  of  the  civil  law,  or 
of  the  laws  and  usages  in  the  West  Indies,  either  in  England 
or  in  any  part  of  Europe ;  and  it  is  very  generally  agreed  that 
the  African  slave  trade  is  unjust  and  cruel.  (<;) 

It  is  no  less  true  than  singular,  that  personal  slavery  prevailed 
with  uncommon  rigor  in  the  free  states  of  antiquity;  and  it 
cannot  but  diminish  very  considerably  our  sympathy  with  their 
spirit  and  our  reverence  for  their  institutions.  A  vast  majority 
of  the  people  of  ancient  Oreece  were  in  a  state  of  absolute  and 
severe  slavery.  The  disproportion  between  freemen  and  slaves 
was  nearly  in  the  ratio  of  thirty  thousand  to  four  hundred 
thousand.  ((2)  At  Athens  they  were  treated  with  more  humanity 
than  in  Thessaly,  Crete,  Argos,  or  Sparta;  for  at  Athens  the 
philosophers  taught  and  recommended  humanity  to  slaves  as  a 
sure  test  of  virtue.  They  were  entitled  to  sue  their  master  for 
excessive  ill  usage,  and  compel  him  to  sell  them ;  and  they  had 
also  the  privilege  of  purchasing  their  freedom.  (^)  In  the  Roman 
republic,  the  practice  of  predial  and  domestic  slavery  was 
equally  *  countenanced,  and  still  more  abused.  There  were  *  260 
instances  of  private  persons  owning  singly  no  less  than  four 
thousand  slaves ;  (a)  and  by  the  Roman  law,  slaves  were  consid- 
er) Obeervfttions  on  the  Statutes,  chiefly  the  more  AncieDti  281^-241. 
(c)  See  infra,  254,  n.  (a). 

(<Q  1  Mitf.  Hiflt.  855.  A  small  aristocracy  goTened  Attica,  while  the  soil  was 
cultivated  by  a  working  class  of  400,000  slayes,  and  a  similar  disproportion  existed 
throughout  Greece.  The  Island  of  .£gina  is  stated  to  have  held,  at  one  time,  470,000 
slayes,  a  large  proportion  of  whom  were  agricultural  serfs.  The  slave  population  of 
Corinth,  in  her  greatest  prosperity,  was  rated  at  460,000  slaves.  According  to  a 
learned  article  on  "  the  democracy  of  Athens,"  in  the  New  York  Review  for  July, 
1840,  the  whole  number  of  slaves  in  Attica  was  about  365,000,  to  95,000  citizens  and 
45,000  resident  foreigners.  Even  Aristotle  considered  the  relation  of  master  and 
slave  just  as  indispensable,  in  every  well-ordered  state,  as  that  of  husband  and  wife. 
Arist.  PoL  b.  1.  c  1. 

(«)  Potter^s  Aniiq.  of  Greece,  57-72  ;  3  St.  John,  on  the  Manners  and  Customs  of 
Ancient  Greece,  18, 19,  22. 

(a)  1  Gibbon's  Hist.  66-68.     Hume,  in  his  Essay  on  the  Popnlousntes  of  Ancient 
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ered  in  the  light  of  goods  and  chattels,  and  conid  be  sold  or 
pawned.  They  could  be  tortured,  and  even  put  to  death,  at  the 
discretion  of  their  masters,  (i)  By  a  succession  of  edicts,  vhich 
humanity,  reason,  and  policy  dictated,  and  which  were  enacted 
by  Claudius,  Hadrian,  and  Antoninus  Pius,  the  jurisdiction  of 
life  and  death  over  slaves  was  taken  from  their  masters,  and 
referred  to  the  magistrate;  and  the  Ergastulay  or  dungeons  of 
cruelty,  were  abolished.  (<?) 

The  personal  servitude  which  grew  out  of  the  abases  of  the 
feudal  system,  and  to  which  the  Germans  had  been  accustomed, 
even  in  their  primitive  settlements,  was  exceedingly  grievous ;  {d) 
but  it  is  not  supposed  to  have  equalled,  in  severity  or  degrada- 
tion, the  domestic  slavery  of  the  ancients,  or  among  the  European 
colonies  on  this  side  of  the  Atlantic  The  feudal  villein  of  the 
lowest  order  was  unprotected  in  his  property,  as  against  seizure 
by  his  master,  and  was  subjected  to  the  most  ignoble  services ; 
but  his  circumstances  distinguished  him  materially  from  the 

KatioDSy  mj%,  that  some  great  men  amoiig  the  Bonians  poaaeased  to  the  number  of 
10,000  slayea.  In  the  Angnatan  age,  one  half  of  the  population  of  the  Soman  world 
(and  the  whole  population  was  estimated  at  120,000,000  of  aouls)  were  alavee. 
1  Gibbon'a  Hiat  68.  Mr.  Blair,  in  his  Inquiry  into  the  State  of  Slavery  among  the 
Bomana  (1838),  aarigna  aa  many  aa  three  alayea  to  every  free  person  in  Italy  in  the 
time  of  the  Emperor  Claadioa.  Almost  all  the  agricultural,  aa  well  aa  domestic 
labor,  was  performed  by  alavea,  even  from  the  time  of  Tiberiua  GracchnaJ  Plutarch's 
life  of  T.  Gracchna  ;  Hooke'a  Roman  History,  b.  6,  c.  7.  Barbarian  captiyee  taken  in 
war  were  considered  slaves,  and  purchaaed  by  HUve  merchants  for  the  Italian  market 

{h)  Inst.  1.  8.  1 ;  Taylor's  Elem.  of  the  CivU  Law,  429.  By  the  lex  Aquilia,  passed 
soon  after  the  era  of  the  twelve  tables,  the  killing  of  a  alave  by  a  thiid  peieon  was 
put  upon  the  same  ground  as  the  killing  of  a  quadruped,  and  a  pecuniary  recom- 
pense was  to  be  made  to  the  owner.  When  a  master  waa  murdered  by  one  of  hie 
domestic  slaves,  all  the  slaves  of  his  household  at  the  time  were  to  be  put  to  death  ; 
and  Tacitus  gives  a  horrible  instance,  in  the  time  of  Nero,  of  the  application  of  thia 
atrocious  law  in  the  case  of  the  murder  of  Pedanins  Secnndns,  a  man  of  conaalar 
rank,  and  who  possessed  400  domestic  slaves,  who  were  all  put  to  death,  and  with  the 
approbation  of  the  senate.  Tacit  Ann.  lib.  14,  sec  42-45.  For  the  Roman  law  see 
ib.  18,  82. 

(e)  1  Gibbon,  ubi  9upra,  66  ;  Inst.  1.  8.  2 ;  Taylor^s  Rlem.  of  the  (Hvil  Law,  4S8- 
486.  The  horrible  cruelties  inflicted  upon  the  slaves  in  ancient  times,  and  particu- 
larly by  the  Romans,  and  the  barbarous  manners  and  loss  of  moral  taste  and  just 
feeling  which  were  the  consequence,  are  strikingly  shown  and  illustrated  from  pas- 
sages in  the  classics,  by  Mr.  Hume,  in  his  very  learned  Essay  on  the  Populonaneaa  of 
Ancient  Nations. 

(<l)  See  a  picture  of  the  degradation  and  rigors  of  personal  servitude  among  the 
Gkrthic  barbarians  of  Gaul.  Gibbon's  Hist  vL  869-862.  8vo  ed. ;  Robertson's  Charies 
V.  L  n.  9. 
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Greek,  Soman,  or  West  India  slave.  No  person  in  England 
was  a  villein  in  the  eye  of  the  law,  except  in  relation  to  his 
master.  As  to  him  quiequid  aequiritur  servo  acquiritur  domino. 
In  villenage  in  gross,  all  acquisitions  of  property,  real  and 
personal,  made  by  the  villein,  belonged  to  his  lord.  To  all 
other  persons  *  he  was  a  freeman,  and  as  against  them  he  *  251 
had  rights  of  property;  and  his  master,  for  excessive 
injuries  committed  upon  the  vassal,  was  answerable  at  the 
king's  suit  (a)  So,  also,  the  life  and  chastity  of  the  female 
vassal,  even  of  the  lowest  degree,  were  protected  (feebly,  prob* 
ably,  in  point  of  fact,  but  effectually  in  point  of  law),  by  the 
right  of  prosecution  of  the  lord,  through  appeal  by  or  on  behalf 
of  the  injured  vassal,  (i) 

*  Las  Casas,  the  Spanish  bishop  of  Chiapa,  with  the  view  of 
relieving  the  oppressed  Indians  from  the  most  cruel  and  fatal 
slavery,  and  after  all  other  expedients  had  failed,  proposed  to 
the  Spanish  government  to  substitute  the  hardy  Africans  for  the 
feeble  Indians.  This  was  in  1517;  and  the  Emperor  Charles 
Y.  granted  a  patent  to  certain  persons  to  supply  the  Spanish 
Islands  with  slaves.  The  importation  of  negro  slaves  into  the 
Spanish  colonies  had  commenced  as  early  as  1501,  and  was  con- 
tinued under  the  sanction  of  the  Spanish  monarchs.((?)  Las 
Casas  is  said,  therefore,  to  have  chosen  between  two  existing 

(a)  Co.  litt.  116, 117, 119.  ViUeinB,  says  Lord  Coke,  2  Inst.  45,  are  free  against 
all  men,  saving  their  lord.  The  lord  was  indictable  for  maiming  his  viUein,  but  the 
latter  was  not  entitled  to  his  appeal  of  mayhem,  for  he  conld  not  hold  hia  damages  if 
he  received  any  ;  and  for  a  similar  reason,  the  villein  could  not  have  an  appeal  of  rob- 
bery, for  all  his  goods  belonged  to  his  lord.  Litt  sec.  194  ;  Co.  Litt.  123,  b.  In  the 
Anglo-Saxon  period,  the  power  of  lords  over  their  slaves  was  not  quite  abeolate.  If 
the  master  beat  out  a  slave's  eye  or  tooth,  the  slave  recovered  his  liberty.  If  he  killed 
him,  he  paid  a  fine  to  the  king.  LL.  Alf.  Lamb.  Arch.  17.  At  the  time  of  the  Nor- 
man conqnest,  the  greater  part  of  the  land  in  England  was  cultivated  by  slaves,  and 
the  free  tenants  were  extremely  few  in  comparison.  Turner's  Hist,  of  England  during 
the  Middle  Ages,  i.  186.  The  code  of  the  Visigoths  in  Spain  was  honorably  distin- 
guished from  the  Salic  law  and  other  codes  of  the  barbarians,  in  the  moderation  of  its 
proviMons  respecting  slaves.  By  the  Visigothic  code,  the  slave  was  allowed  to  acquire 
property  and  purchase  his  freedom,  and  it  provided  for  his  personal  security  against  the 
extreme  violence  of  his  master.  See  the  Fnero  Juzgo,  as  cited  by  Mr.  Prescott,  in  his 
History  of  the  Reign  of  Ferdinand  and  Isabella,  i.  Int  35,  note. 

(h)  Littleton's  Ten.  sec.  189,  190,  194 ;  Hallam's  View  of  the  Middle  Ages,  i.  122, 
124,  ii.  199. 

(c)  Bancroft's  History  of  the  United  States,  i.  182,  183.  The  Spaniards  and  Por- 
tuguese dealt  in  the  traffic  of  African  negroes,  as  slaves,  even  before  the  discovery  of 
America.     lb.  i.  178,  179. 
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evils.  He  wished  to  eradicate  the  greater  by  resorting  to  the 
lesser.  ((2)  Soto,  the  Dominican,  and  confessor  of  Charles  Y., 
and  professor  in  the  University  of  Salamanca,  was  a  more  con- 
sistent, if  not  a  more  illustrious,  opponent  of  slavery.  He 
boldly  attacked  the  African  slave  trade  from  the  very  beginning 
of  it,  as  iniquitous ;  and,  by  his  influence  with  his  master,  he 
procured  an  edict,  in  1548,  tending  to  mitigate  slavery  in  the 

colonies,  (e) 
*  252      *  Sir  John  Hawkins  was  the  first  Englishman  who,  in 

1562,  introduced  the  practice  of  buying  or  kidnapping 
negroes  in  Africa,  and  transporting  and  selling  them  for  slaves 
in  the  West  Indies.  In  1620,  a  Dutch  vessel  carried  a  cargo  of 
slaves  from  Africa  to  Virginia;  and  this,  says  Chalmers, (a) 
was  the  sad  epoch  of  the  introduction  of  African  slaves  into  the 
English  colonies  on  this  continent  The  Dutch  records  of  New 
Netherlands  allude  to  the  existence  of  slaves  in  their  settlementa 
on  the  Hudson,  as  early  as  1626 ;  (b)  and  slavery  is  mentioned  in 
the  Massachusetts  laws  between  1630  and  1641.  (<?)  Domestic 
slavery  having  thus  inauspiciously  commenced,  it  continued  and 
increased  throughout  the  United  States  when  they  were  colonies 
of  Great  Britain.  It  exists  to  this  day  in  all  the  southern  states 
of  the  Union ;  but  it  has  become  extinct  in  New  York  and  the 
eastern  states,  and  probably  it  is  in  the  course  of  abatement  and 
extinction  in  some  others.     In  Pennsylvania,  by  an  act  of  March 

(<0  Imng^s  Life  of  GolumboB,  iii  Appi  n.  26.  Oar  learned  and  ingeiiioiiaooniitiy- 
man  endeayora  to  telieve  the  memory  of  this  exoeUent  man  from  reproach  for  this 
most  reprehensible  act,  by  showing  the  general  bencYolenoe  of  his  motiTes.  Bryan 
Edwardsi  in  his  History  of  the  British  Indies,  iL  c  2,  spiritedly  undertook  the  ssmo 
task. 

(e)  Dominic  Soto's  Treatise,  De  Jostitia  et  Jure,  and  which  very  scarce  book  the 
author  of  a  learned  article  in  the  Edinbaigh  Review,  xzvii.  280,  had  seen  and  read,  is 
said  to  contain  a  strong  condemnation  of  the  African  slaye  trade.  Slavery  existed  in  n 
very  mild  form  among  the  Mexicans  prior  to  the  conquest  of  their  country  by  Cortes. 
The  slave  was  allowed  to  have  his  own  family,  to  hold  property,  and  even  other  slaves. 
Intermarriage  was  allowed  between  slaves  and  freemen.  His  children  were  free,  for  no 
one  could  be  bom  to  slavery  in  Mexico ;  an  honorable  distinction,  says  Mr.  Presoott 
(Hist  of  the  Conquest  of  Mexico,  i.  87),  not  known,  he  believes,  in  any  civilised  com- 
munity where  slavery  has  been  sanctioned. 

(a)  Political  Annals,  49.  (b)  Moulton's  History  of  New  Toik,  L  878. 

[e)  Massachusetts  Historical  Collections,  iv.  194.  The  government  and  people  of 
Massachusetts,'in  1646  and  1646,  resented  the  first  importation  of  African  slaves  into  the 
colony  as  a  heinous  crime.  Winthrop's  History,  ii.  246,  879,  880.  Banoroff  s  History, 
L187. 
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1,  1780,  and  in  New  Jersey,  by  acts  of  February  14,  1784,  and 
of  the  24th  February,  1820,  passed  for  the  gradfial  extinction 
of  slavery,  this  great  evil  has  been  removed  from  them,  and  all 
children  bom  of  a  slave  after  the  4th  day  of  July,  1804,  were 
declared  free.  In  Massachusetts,  it  was  judicially  declared, 
soon  after  the  Revolution,  that  slavery  was  virtually  abolished 
by  their  constitution,  and  that  the  issue  of  a  female  slave,  though 
born  prior  to  their  constitution,  and  as  early  as  1778,  was  bom 
free.(^  But  though  this  be  the  case,  yet  the  effect  of  the  former 
legal  distinctions  is  still  perceived ;  for,  by  statute,  a  marriage 
in  Massachusetts  between  a  white  person  and  a  negro,  Indian, 
or  mulatto,  is  absolutely  void.(«)  In  Connecticut,  statutes  were 
passed  in  1784  and  1797,  which  have,  in  their  gentle  and  gradual 
operation,  nearly,  if  not  totally,  extinguished  slavery  in  that 
state.  (/) 

I  shall  not  attempt,  nor  have  I  at  *hand  the  means,  to  *  25B 
collect  and  review  the  laws  of  all  the  southern  states  on 
the  subject  of  domestic  slavery.  They  are,  doubtless,  as  just 
and  mild  as  is  deemed,  by  those  governments,  to  be  compatible 
with  the  public  safety,  or  with  the  existence  and  preservation  of 
that  species  of  property ;  and  yet,  in  contemplation  of  their  laws, 
slaves  are  considered  in  some  respects,  though  not  in  criminal 
prosecutions,  as  things  or  property,  rather  than  persons,  and 
are  vendible  as  personal  estate.  They  cannot  take  property  by 
descent  or  purchase,  and  all  they  find,  and  all  they  hold,  belongs 
to  the  master.  They  cannot  make  lawful  contracts,  and  they 
are  deprived  of  civil  rights.     They  are  assets  in  the  hands  of 

(<2)  See  Winehendon  v.  Hatfield,  4  Mbsb.  128,  and  Littleton  n.  Tnttle,  ib.  note. 

(e)  Dane's  Abr.  c  46,  art.  2,  sec.  8 ;  Mass.  Bevised  Statutes,  1886.  This  prohibi- 
tion was  repealed  since  1880.  In  Virginia,  it  is  an  indictable  offence.  1  R.  0.  of 
Yii^nia,  275. 

(/)  Reeve's  Domestic  Relations,  840 ;  Statutes  of  Connecticut,  1821,  p.  428.  There 
were  twenty-five  slaves  remaining  in  Connecticut  in  1880.  In  1774,  the  importation 
of  slaves  into  that  state  was  prohibited.  In  Rhode  Island,  no  person  could  be  bom  a 
slave  on  or  after  the  first  of  March,  1784.  In  New  Hampshire  and  Vermont,  slavery 
was  abolished  by  their  respective  constitutions ;  and  it  was  a  fundamental,  and  de- 
clared to  be  an  unalterable,  provision  in  the  ordinance  of  Congress,  of  July  18, 1787, 
for  ikt  ffovemmeiU  of  the  terrUory  of  the  UhUed  States  northwest  of  the  river  Ohio,  that 
there  should  be  neither  slavery  nor  involuntary  servitude  in  the  said  territory,  other- 
wise than  in  the  punishment  of  crime.  This  provision  eflectually  prevented  the  intro- 
duction of  slavery  into  any  of  the  states  north  of  the  Ohio,  and  included  in  what  was 
then  called  the  North- Western  Territory  of  the  United  States. 
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exd^mciira.  fiir  die  pavmesr  if  ie^ita.  mii  *^ammat  be 

05  will  or  'Kberviaap  w  die  pr»»Tuiice  if  ere£tacs.(«c)     Their 

condiG'oa  id  more  anaaKooB  ^a  diac  it  the  slaves  of  tht  wmatn^ 

zhsoL  to  dbas  'if  die  villeinft  <if  fievial  rijneak  boib  in  rofccfc  to 

die  degndaxiaB.  'it  dte  siorps  and  die  full  «ttiHifnitT  mmi  popver    1 

of  die  miBtpr,     Tbe  actfioe  resaLici«iBB  miltiv  tbe  ymripif  cf 

die  civil  l3LW  in  r&Iaci*>iL  to  iln^eaL  and  are  excic^wij  aevoc^  tat 

die  iiiiifr  r  &a»  no  pow«r  over  Life*  or  limb;  slaves  a[ie  dill 

resBTfied  aa  hiiuMn  beiiia  lOHia'  Hor^   1 1  HMMariiiTrrj   mm  to 

ecimtm^  mmd  die  jev^re  lecaor  of  tht  Law- » 

bT  de  hiMantv  of  &e  aee  mi  c&e  spirft  <tf  Ckrwd»urr.(t) 

The  lam  of  aome  i>f  the  aooxbem 

great  jealom j  in  rggpeet  tt)  any  eEOenml 

€ati(:>iia  calenlafied  to  reader  die  :»InTe  popolasi^ 

vidi  deir  coikiI^«».(.'^    Tbeae  je^ere  pesnl  resfericfci^ 


f<;a.s  4ft ;  Saner  n  JneiL  4  D^am,  f  St.  u  I«>  :  Mcmsm  k.  WkkltfEe,  flk  10  ;  fWmntr 
w,  Smtaxia^aH  Ox.  Ii5  i  FuLe  r.  Bc-iw.  1  Hill  Cb.  tS.  C.>  W9  ;  Gc«b  k.  T^flBfaia* 
t  Xill  CoBat.  331  ;  BLtad  r.  5«^T9  Dvviia^  »  •>:!  4  J.  L^  :  Bnwd  SfartBaea,  X.  C. 
r^  ^,  «e.  24 :  Taev  if  itus  Law^  tI  T'zrpnsx  r^jiZ^y^  Si>  abiY^rT,  Am.  J«ar.  B.  13  ; 
CiTil  Oxfe  «r  LaoHBtM^  «tL  ^  173  ;  A.-C  )C  MjuyioaiL  i:K.  i,  1)1 : 

arvi  <i«9eeti»i  as  abc^  ;  wiuenas  m  XsrjlMaii.  Tb^ 

thiej  Mn  n^Kried  am  petaoBal  pmcM^rtj.     Ii  Etsii'Mi.'kT^  cfu*  lavoa  dui  aalgcct  i 
»!oqflL     StakTva  are  for  OMKt  porpooei  r^t*^!  «»  ptM^Hsaal  pnctxtr,  aad  jcC, 
mpiKts  wShp  tfaer  air»  bf  jtatsoe  liedaml  s»  be  eckI  citoCir.  aai  tker  ^nnBi  j 
tA  :ae  Iheir.     Ib  MadBadi'xaetz^.  im^ifer  zht  <inl<mr  Jtiaiini^imcoa,  shrvcs 
tnmfenble  Hkc  diAS&Hs,  and  were  iMrta  ib  ci^  baaiia  oC  cAgtBLuti  aad 
tfifn^  mad  tibe  iwK  of  Cemale  slarv  followed  tbfr  co&iniaB  of  tbe 
Ch.  J.,  4  Mam.  127.      Ib  TenxKSBee,  Georzaiv  aa 

pr»yC«eted  ip^nallj  bjr  the  eoBttitsiioQ,  vLkk  deciaies  tkit  tke  kgiadatBv  abdl 
BO  ffower  t»  pBM  law  tor  the  emaadfmxkm  of  slartn  wrdboot  tlw 
Bot,  aa  Ike  '^bij^  joMtux  obeerred,  ib  tbe  esK  of  cbe  r  uninimwf  lili  au  Aves^  IS  Pi^ 
214,  the  lava  that  nsyvd  tlavea  aa  property  are  local,  aad  obIt  applj  9B  frr  aa  aBdi 
Uw%  propria  vujvrt  eas  o^Knte.  Sodi  loeal  lawa  do  boC  Bake  tbeai  penoaal  prop- 
erty giroerally ;  and  in  Williaaa  v.  Ajh,  1  Hov.  1,  it  vaa  lield  that  a  faei|Bfaft  of  a 
%\%rt  \rf  will,  with  a  vxAwV^aX  limiutioa  of  fimdooi  to  the  slave*  if  aidd  hj  the 
I^ipvti^,  took  efl^crt  on  tbe  laJe.    The  limitation  orvr  in  €iTor  of  the  slaTe^  if  aold,  «a* 

(//)  .HtroQ/r*  Sketch  of  the  Lawi  relating  to  Slarcty,  PhiL  1827,  fmatim;  BoIEb,  J^ 
in  th<  cane  of  The  8ute  v.  Mann,  2  Der.  (X.  C.)  263;  The  SUte  r.  Jones,  Walker 
{'i^v¥^.\  93  ;  The  .SUte  «.  Phtlpryt,  Dadlcj  (Ga.),  4«. 

(''I  In  O^r/rgU,  Vy  an  act  in  1829,  no  peraon  is  permitted  to  teach  a  slaTe,  a  nc^ro^ 
or  ifttn  pf!rm/ti  of  co]r>r,  to  read  or  write.  So,  in  Virginia,  hj  statnte,  in  1830,  B»el- 
ing»  of  free  tip^i^o^  to  learn  reading  or  writing  are  unlawfol,  and  mlgeet  them  to 
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have  proceeded  from  the  strong  and  fearful  apprehension  that 
the  kind  of  knowledge  and  instruction  which  are  interdicted, 
would  greatly  increase  the  means,  capacity,  and  tendency  of 
slaves  to  combine  for  purposes  of  mischief  and  insurrection. 
The  great  principle  of  self-preservation  doubtless  demands,  on 
the  part  of  the  white  population  dwelling  in  the  midst  of  such 
combustible  materials,  unceasing  vigilance  and  firmness,  as  well 
as  uniform  kindness  and  humanity.  The  evils  of  domestic 
slavery  are  inevitable,  but  the  responsibility  does  not  rest  upon 
tiie  present  generation,  to  whom  the  institution  descended  by 
inheritance,  provided  they  have  endeavored  by  all  reasonable 
means  to  arrest  or  mitigate  the  evil.(d)  We  will  close  this 
division  of  the  subject  with  a  brief  historical  detail  of  the  laws 
of  New  York  concerning  the  origin,  progress,  and  final  extinction 
of  domestic  slavery.  Our  domestic  annals  afford  sufficient 
matter  of  alternate  humiliation  and  pride,  for  painful  and  for 
exulting  contemplation. 
The  system  of  domestic  slavery,  under  the  colony  laws  of 

corporal  puDishment ;  and  it  is  nnlawfol  for  white  penons  to  aaaemble  with  free 
negroes  or  slaves,  tx)  teach  them  to  read  or  write.  The  prohibitory  act  of  the  legisla- 
ture of  Alabama,  passed  in  the  session  of  1881-2,  relative  to  instraction  to  be  given 
to  the  alaye,  or  free  colored  population,  or  exhortation  or  preaching  to  them,  or  any 
mischievous  influence  attempted  to  be  exerted  over  them,  is  sufficiently  penaL  Laws 
of  similar  import  are  presumed  to  exist  in  the  other  slaveholding  states ;  but  in 
Louisiana,  the  law  on  the  subject  is  armed  with  tenfold  severity.  It  not  only  forbids 
any  person  teaching  slaves  to  read  or  write,  but  it  declares  that  any  person  using  lan- 
guage, in  any  public  discourse,  from  the  bar,  bench,  stage,  or  pulpit,  or  any  other 
place,  or  in  any  private  conversation,  or  making  use  of  any  signs  or  actions,  having  a 
tendency  to  produce  discontent  among  the  free  colored  population,  or  insubordination 
among  the  slaves,  or  who  shaU  be  knowingly  instrumental  in  bringing  into  the  state 
any  paper,  book,  or  pamphlet,  having  the  like  tendency,  shall,  on  conviction,  be  pun- 
ishaUe  with  imprisonment  or  death,  at  the  discretion  of  the  court 

{d)  By  the  statute  of  8  &  4  William  IV.  c.  78,  slavery  ceased  throughout  the 
British  colonies,  in  the  West  Indies  and  elsewhere,  on  the  1st  of  August,  1834.  The 
then  existing  slaves  were  to  become  apprenticed  laborers.  The  term  of  their  appren- 
ticeship was  to  cease  partly  on  the  1st  of  August,  1888,  and  totally  on  the  1st  of 
August,  1840,  when  the  black  and  colored  population  would  become  altogether  free. 
The  sum  of  twenty  millions  sterling  was  to  be  distributed,  in  certain  proportions  and 
on  certain  conditions,  to  the  West  India  planters,  as  a  compensation  for  the  loss  of 
their  property  in  the  slaves,  by  the  force  and  operation  of  the  statutes.  This  statute 
will  remain  for  ever  a  memorable  event  in  the  annals  of  British  legislation.  It  is 
entitled,  an  Act /or  the  abolition  of  davery  throughout  the  British  coloniea;for  promoting 
the  induitry  of  the  manumiUed  «2a«w;  and  for  eompenaating  the  pertona  hitherto  entitled 
to  the  ienriees  of  tueh  slaves.  The  title  itself  is  declaratory  of  the  boldness  of  the  design, 
and  the  sense  of  justice  and  benevolence  which  accompanied  its  latter  provisions. 
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New  York,  wa«  as  firmlj  and  rigorooBlj  establialied  as  in  anj 
part  of  the  ccNintrj ;  and,  as  it  would  aeem,  with  mcwe  aererity 
than  in  either  Maaaachoaetta  or  Connecticiit.  In  Ibe  jtar  1706, 
it  waa  declared  hj  atatote  (e)  that  no  alaTe  ahoold  be  a  witneaa 
for  or  againat  any  freeman,  in  any  matter,  ciril  or  criminal,  {/) 
The  consequence  of  thia  waa^  that  a  al^Te  f  oond  alone  oonid  be 
beaten  with  imponitj  bj  any  freeman,  without  canae.  It  waa 
shortly  after  macted,(^)  that  if  any  alare  talked  impodently  to 
any  Christian,  he  ahonld  be  publicly  whif^ied,  at  flie  discretion 
of  any  jnstice  of  the  peace,  not  exceeding  forty  atripea.     By 

ancceaaire  acta  of  the  colonial  aaaembly,  paaaed  in  1702^ 
*  255  1712,  and  1730,(A)  the  debasement  «  of  the  cirU  condition 

of  alaTea  waa  greatly  augmented.  The  master  and  miatresa 
were  anthorixed  to  poniah  their  slavea  at  discretion,  not  extend- 
ing to  life  or  limb,  and  each  town  was  aathorized  to  af^int  a 
common  whipper  for  dieir  slarea,  to  whom  a  aalary  waa  to  be 
allowed.  If  gaitty  of  any  of  the  nomeroos  capital  offences  of 
that  day,  diey  were  to  be  tried  by  three  joatices  of  the  peace, 
and  fire  freeholders,  aud  were  denied  the  benefit  of  the  testimony 
of  their  associates,  if  in  their  favor,  though  it  might  be  used 
against  them ;  and  they  were  to  be  put  to  death  in  such  a  manner 
as  this  formidable  tribunal  thought  proper. (a) 

In  the  year  1740,  it  was  obserred,  by  the  legislature,  that  all 
due  encouragement  ought  to  be  given  to  the  direct  importation 
of  slaves,  and  all  smuggling  of  slaves  condemned  as  ^  an  eminent 
discouragement  to  the  £Etir  trade.  "(6) 

(e)  Colony  Laws,  Smith's  eL  L  69, 

{/)  This  cUssbilitj  was  a|>plicd  to  skves  by  tfaa  other  coloniML  In  Kcntoeky,  by  n 
ststnte  as  kte  as  1798,  no  negro,  mnkitOk  or  Indian,  can  be  a  witness,  ezoept  in  cases 
in  which  negroes^  mnlattoes,  or  Indians  alone  should  be  jwrlies.  But  this  restriction 
is  anderrtood  to  apply  only  to  testimony  in  suits  pending  between  the  parties,  and  does 
not  diMqiuMfy  freemen  o/eolcr  to  take  an  oath  and  swear  to  Cuts  in  eveiy  case  in  which 
a  white  man  may  be  concerned.    1  Dana  (Ky. ),  467. 

(g)  Colony  Laws,  L  72. 

(A)  lb.  t  19$-199 ;  Bradford's  ed.  of  the  Colony  Laws,  1719. 

(a)  They  were  occasionally  adjudged  to  the  state  ;  and  an  ezeeation  of  this  kind, 
and  probably  the  last  of  this  kind,  was  witnessed  at  Ponghkeepeie,  shortly  before  the 
commencement  of  the  rerolntionary  war. 

(6)  Colony  Laws,  i.  288,  284.  It  onght,  however,  to  be  noted,  in  honor  of  the  laws 
promulgated  under  the  early  administration  of  the  colony  by  the  Duke  of  York,  and 
known  as  the  Duke's  Laws,  and  which  continued  in  force  from  1665  to  1688,  that  it 
vrun  forbidden  to  a  "  Cbrifltian  to  keep  a  slave,  except  persons  adjudged  thereto  by 
authority,  or  such  as  have  willingly  sold  or  shall  sell  themselves.**    See  an  analysis  of 

[874] 


LECT.  XXXII.]  OF  THE  BIGHTS  OF  PEBSONS.  *  256 

Sach  were  the  tone  and  policy  of  the  statute  law  of  New  York 
on  the  subject  of  domestic  slavery,  during  the  whole  period  of 
the  colonial  history ;  but  after  the  era  of  our  independence,  the 
principles  of  natural  right  and  civil  liberty  were  better  known 
and  obeyed,  and  domestic  slavery  speedily  and  sensibly  felt  the 
genial  influence  of  the  Beyolution.  The  first  act  that  went  to 
relax  the  system  was  passed  in  1781,  and  it  gave  freedom  to 
all  slaves  who  should  serve  in  the  American  army  for  the  term 
of  three  years,  or  until  regularly  discharged,  (c)  A  more  liberal 
provision  was  made  in  1786,  by  which  all  slaves,  becoming 
public  property  by  attainder,  or  confiscation  of  their  master's 
estates,  were  immediately  set  free;  and  if  unable  to  maintain 
themselves,  they  were  to  be  supported  by  the  state,  (d)  These 
were  only  partial  alleviations  *  of  a  great  public  eviL  In  *  256 
1788,  a  more  extensive  and  effectual  stroke  was  aimed  at 
the  practice  of  domestic  slavery.  It  put  an  absolute  stop  to  all 
further  importation  of  slaves  after  the  Ist  of  June,  1785,  by  pro- 
hibiting future  sales  of  such  slaves.  Facilities  were  also  given 
to  the  manumission  of  slaves.  The  penal  code  was  greatly  meli- 
orated in  respect  to  slaves.  In  capital  cases,  they  were  to  be 
tried  by  jury,  according  to  the  course  of  the  common  law,  and 
the  testimony  of  slaves  was  made  admissible  for,  as  well  as 
against,  each  other,  in  criminal  cases,  (a)  In  one  single  case, 
the  punishment  of  slaves  was  made  different  from  that  of  whites. 
If  convicted  of  crimes  under  capital,  and  the  court  should 
certify  transportation  to  be  a  proper  punishment,  they  might  be 
transported  to  foreign  parts  by  the  master.  (()  In  1799,  the 
legislature  took  a  step  towards  the  final  removal,  as  well  as  the 
intermediate  mitigation,  of  this  evil.  They  commenced  a  system 
of  laws  for  the  gradual  abolition  of  slavery,  (e;)  It  was  declared 
that  every  child  born  of  a  slave  within  the  state  after  the  4th  of 
July,  1799,  should  be  bom  free,  though  liable  to  be  held  as  the 

the  Duke's  Laws  in  Thompson's  History  of  Long  Island^  New  York,  1889,  p.  102,  and 
which  oontaifled  many  wise  and  just  provisions. 

(c)  Act  of  N.  v.,  March  20,  1781,  c.  82,  sec.  6. 

{d)  Act  of  May  1,  1786,  c  58,  sec.  29,  80. 

(a)  Act  of  February  22,  1788,  c  40.  This  act  was  hostile  to  the  importation  of 
slaves  as  an  article  of  trade,  and  not  to  the  existence  of  slavery  itself ;  for  it  re-enacted 
the  rale  of  the  civil  law  that  the  children  of  female  slaves  should  follow  the  state  and 
condition  of  the  mother. 

lb)  Act  of  March  22,  1790,  c  28.  (c)  Act  of  March  29,  1799,  c.  62. 

[875] 


*  257  OF  THE  BIGHIS  OF  FSBBORS.  [PABT  IT. 

servant  of  the  proprietor  of  the  mother,  until  die  age  of  twenty- 
eight  years  in  a  male,  and  twenty-five  in  a  female,  in  like 
manner  as  if  such  person  had  been  boond  by  die  overseers  of  the 
poor  to  service  for  that  period.  This  law  was  farther  enlarged 
and  improve4  iB  1810,  and  it  was  then  ordained  (<2)  that  Hie 
importation  of  slaves,  except  by  the  owner  coming  into  tiie  state 
for  a  residence  short  of  nine  months,  should  be  absolutely  pro- 
hibited; and  every  slave  imported  contrary  to  the  act  was 
declared  free.  All  contracts  for  personal  service,  by  any  person 
held  or  possessed  aa  a  slave  out  of  the  state,  were  declared  to  be 

void;  and  to  entitle  a  pierson  to  claim  the  services  of  a 
*  257  person  bom  of  a  slave,  *  after  the  4th  of  July,  1799,  he 

must  have  used  all  reasonable  means  to  teach  the  child  to 
read,  or,  in  default,  the  child  would  be.  released  from  servitude 
after  the  age  of  twenty-one. 

These  provisions  were  all  incorporated  into  the  act  of  the  9th 
of  April,  1818,  which  contained  a  digest  of  the  existing  laws  on 
the  subject  of  slavery.  Under  the  operation  of  those  provisions, 
slavery  very  rapidly  diminished,  and  appearances  indicated  that, 
in  the  course  of  the  present  generation,  it  would  be  totally 
extinguished.  Those  that  were  slaves  on  the  4th  of  July,  1799, 
and  not  manumitted,  were  the  only  persons  that  were  slaves  for 
life,  except  those  that  were  imported  prior  to  the  first  of  May, 
1810,  and  remained  with  their  former  owners  unsold.  No  slave 
imported  since  the  1st  of  June,  1785,  could  be  sold;  and  no 
slave  imported  since  the  Ist  of  May,  1810,  could  be  held  as  a 
slave;  and  no  person  bom  within  the  state  since  the  4th  of 
July,  1799,  was  bom  a  slave.  At  last  by  the  act  of  Slst  of 
March,  1817,  (a)  which  digested  anew  all  the  former  laws  on  the 
subject,  provision  was  made  for  the  complete  annihilation  of 
slavery  in  about  ten  years  thereafter,  by  the  section  which 
declared  ^  that  every  negro,  mulatto,  or  mustee,  within  the  state, 
bom  before  the  4th  of  July,  1799,  should,  from  and  after  the  4th 
day  of  July,  1827,  be  free.'*  After  the  arrival  of  that  period, 
domestic  slavery  became  extinguished  in  the  state,  and  unknown 
to  the  law,  except  in  the  case  of  slaves  brought  within  the  state 
by  persons  as  travellers,  and  who  do  not  reside  or  continue 
therein  more  than  nine  months,  (i)    In  the  language  of  the  New 

(d)  Act  of  March  30,  1810,  c.  115.  (a)  Lairs  of  New  York,  spsr.  40,  c.  137. 

{h)  Act,  iupra,  sec  15,  and  Act,  seas.  42,  c  141,  sec.  8.    N.  York  R.  8.  L  657. 
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York  ReTised  Statutes,  ((?)  ^^  every  person  bom  within  the  state  is 
free ;  every  person  hereafter  bom  within  the  state  shall  be  free ; 

This  latter  provision  does  not  appear  in  the  edition  of  the  new  B.  8.  of  N.  T.  in  1846. 
This  exception  in  favor  of  the  master  voluntarily  bringing  his  slave  into  the  state  tem- 
porarily as  a  traveller  prevails,  also,  by  statute,  in  Rhode  Iidand,  New  Jersey,  lUinois, 
and  Pennsylvania ;  and  it  is  an  act  of  comity  on  the  part  of  the  state,  and  was  not 
required  by  the  Constitution  of  the  Unitejl  States  (art.  4,  sec.  2,  n.  8),  nor  by  the  act 
of  Congress  of  Feb.  12,  1793,  c  7,  made  in  pursuance  thereof,  for  they  only  apply  to 
persons  eaeaping,  or  heiiig  fuffiHves  from  service  or  labor.    The  law  of  lUinoiB  enforces 
the  comity  due  to  travellers  in  passing  over  the  state  by  protecting  his  property,  and 
especially  his  slave  whom  he  brings  with  him  for  his  temporary  use,  and  the  slave 
does  not  thereby  constitutionally  become  free ;  and  the  law  makes  it  penal  to  harbor 
or  conceal  a  slave  so  temporarily  brought  into  the  state  for  his  master^s  service.    They 
consider  the  protection  of  the  property  in  such  cases  to  be  required  by  a  liberal  inter- 
national comity.     WiUard  v.  The  People,  4  Scam.  461.     Again,  in  Eells  v.  The  People, 
4  Scam.  498,  the  state  laws  providing  for  punishing  persons  who  secrete  or  harbor 
slaves  who  are  in  the  state  by  the  consent  and  in  the  service  of  the  master  as  a  travel- 
ler, is  vindicated  as  constitutional  under  the  Constitution  of  the  United  States  and  of 
the  state.    The  constitutions  of  the  State  of  Georgia,  of  1798,  and  of  Florida,  of  1889, 
for  the  better  protection  of  the  slave  property  in  that  state,  deny  to  the  legislature  the 
power  to  pass  laws  for  the  emancipation  of  slaves,  without  the  consent  of  the  owners, 
or  to  prevent  emigrants  to  that  state  from  bringing  with  them  such  persons  as  are 
slaves  by  the  laws  of  any  of  the  United  States.    On  the  other  hand,  the  constitution 
of  the  latter  state  confers  upon  the  legitlature  the  power  to  pass  laws  to  prevent  free 
persons  of  color  from  emigrating  to  that  state,  or  fkom  being  discharged  from  any 
vessel  in  any  of  the  ports  of  Florida. 

The  legislature  of  New  York  has  gone  as  far  as  it  was  doubtless  deemed  competent 
for  them  to  do,  to  protect  "  free  citizens  or  inhabitants  of  the  State  "  from  being  im- 
prisoned or  reduced  to  slavery  in  any  other  State.  It  makes  it  the  duty  of  the  gov- 
ernor, if  any  such  person  be  kidnapped  or  transported  out  of  the  State  to  be  held  in 
slavery,  or  be  wrongfully  imprisoned  or  held  in  sUvery,  "  by  color  of  any  usage  or  rule 
of  law  prevailing  in  such  State,"  to  procure  his  liberty,  and  to  employ  an  agent  for 
that  purpose  to  take  the  legal  measures  to  effect  his  restoration.  1  N.  York  B.  S. 
8d  ed.  172. 

In  Massachnsetts,  where  no  such  State  statute  exists,  it  was  held,  in  August,  1886, 
in  the  case  of  the  slave  child  Med,  before  the  Supreme  Court,  that  if  a  slave  be  vol- 
untarily brought  into  Massachusetts,  by  his  master,  or  comes  there  with  his  consent, 
the  slave  becomes  free,  and  cannot  be  coerced  to  return.  The  court,  on  habeas  eorptu^ 
discharged  the  child  from  the  custody  of  its  mistress.  See  also,  to  the  same  point, 
the  case  of  Commonwealth  v,  Aves,  18  Pick.  193  ;  Commonwealth  v.  Taylor,  8  Mete 
72.  On  the  other  hand,  it  was  held,  in  the  case  of  Johnson  v.  Tompkins,  Baldw.  C.  C. 
571,  that  the  roaster  from  another  State  may  pursue  and  take  his  fugitive  slave  with- 
out warrant.  He  may  arrest  him  anywhere  and  at  any  time,  and  no  person  has  a  right 
to  oppose  theinester  in  the  act,  or  to  demand  proof  of  property.  The  Constitution 
and  laws  of  the  United  States  secure  this  right  to  reclaim  fugitive  slaves  against 
State  legislation.  In  some  of  the  slave-holding  States  it  is  held,  that  if  a  slave  from 
rach  •  State  goes  lawfully  into  a  non-slaveholding  state,  and  acquires  a  domicile  thers 


(e)  Vol.  i.  659,  sec  16. 
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and  ererj  penon  bro^ht  into  the  state  as  a  sla^F^  (wiili 
*  258  Uie  exeeption  in  fsTor  of  trarellaBX  ^dnll  be  free."    Baft 

though  slarerj  be  practically  abolislied  in  New  Y<xk,  the 
amended  constituticm  of  1821,  art  2,  placed  pec^Ie  of  colw,  who 
were  ibe  former  rictims  of  the  slave  laws,  under  permanent  diss* 
bilities  as  electors,  by  requiring  a  special  qpnlificataon  as  to 
property,  pecaliar  to  their  case,  to  entitle  them  to  Tote.(s) ^(x) 


vidi  liit  mwUr,  or  is  caunieipitod  tbtn  hj  lot  MMtar.  ks  beams  i  ■■■!  iprtf iil.  and 
ecMet  to  be  «  akro  on  Us  reton.  But  if  he  be  esnied  tben  hf  bis  aastcr  far  • 
Uttpomy  purpose,  sad  retans,  bis  stale  of  slavciy  is  nsnned.  Lonfcid  a.  Ooquil- 
km,  14  Msrtia  (La.),  4<»  ;  2  A.  K.  Manh.  (Ky.)  467 ;  Onbaa  *.  Stndcr,  5  K  Mob. 
17a  ;  BlaokBon  V.  Fbill,  7  Yevg.  4S2.  Seealao  tlMeaaeof  tbaakveGtaee,iBSHan. 
Adm.  94.  In  tba  eaae  of  Marie  Looise  «.  Marat,  9  Dl  47S,  and  of  Snitb  sl  Snitb, 
19  La.  441,  tba  doetrine  of  enuuieipation  woold  aeem  to  be  earned  findier  tban  in  tba 
aboro  cases ;  for  wbera  a  slaYO  was  earned  by  the  owner  to  fiaaee,  wbers  alaTciy  waa 
not  tolented,  and  nnder  tbe  opeiation  of  wboae  laws  tbe  sbtTC  beeame  inunodiately 
free,  and  was  broni^t  bsdL  to  Louisiana,  it  waa  bdd  tfaat  tbe  alaTc  being  free  for  one 
noDiont  in  Fimnoe,  eonkl  not  be  redneed  agsin  to  slareiy  in  Louisiana.  Tbomas  v. 
QoDoris^  16  La.  4^,  s.  r.  In  Connoctieat,  a  similsr  dectsioii  to  that  in  Massaehoaetts 
was  mads  by  its  Supreme  Court,  in  June,  1897.  It  was  tbe  caae  of  a  feoiale  slare, 
brougbt  by  ber  master  from  Georgia  for  a  temporsiy  reaideDoe ;  and  tba  court  bdd  tbat 
tba  master  baring  left  tbe  alare  in  Conneeticot,  on  a  temponiy  abaenoe  from  the  state, 
sba  became  forthwith  free.    Jackson  v.  Bnllocb,  12  Conn.  88. 

(a)  This  disabflity  wss  continned  in  the  lerised  constitution  of  New  York  of  1846, 
though  the  conrention  submitted  to  tlie  test  of  popular  sniTr^je  the  question,  whether 
colored  male  citizens  should  haye  tbe  ri^t  to  rote  without  any  such  restriction,  and 
a  large  m^ority  of  the  electors  of  tbe  state,  in  Norember,  1846,  answered  tbe  question 
in  tba  n^gstire.  In  most  of  the  United  States  there  is  a  distinction,  in  respect  to 
political  pririleges,  between  free  white  persons  and  free  colored  persons  of  African 
blood ;  and  in  no  part  of  the  country,  except  in  Maine,  do  the  latter,  in  point  of  fact, 
partloipato  equally  with  tbe  whites,  in  the  exercise  of  ciril  and  political  rigfata.  The 
manumission  of  slaves  is  guarded  in  some,  at  least,  of  tiie  slaveholding  states,  ^m 
abuse  and  public  mischief,  by  legislative  proYisions.  Thus,  for  instance,  in  Tennes- 
see, a  deed  or  wfll  emancipating  a  slave  is  not  void,  but  it  communicates  to  the  slave 
only  an  imperfect  right,  until  the  state  haa  assented  to  the  act.  The  statute  of  1777, 
authorizing  the  county  courts  to  give  the  sssent  of  the  government  to  tbe  manumis- 
sion of  slaves,  restricted  the  assent  to  cases  where  the  slave  had  rendered  meritorious 
servicea.    The  act  of  1801  repealed  that  part  of  the  act  of  1777,  requiring  the  dare 

^  The  abolition  of  slavery  by  the  18th  in  the  note  and  in  the  famous  Dred  Scott 

amendment  to  the  Constitution  of  the  case  (Scott  v.  Sandford,  19  How.  898),  is 

United  Statea  has  put  an  end  to  the  dis-  answered  by  the  14th  amendment.    AnU, 

cossions    formerly   so   numerous.      The  49,  n.  1,  (a), 
question  as  to  who  are  citizens,  considered 

(a;)  As  slavery  does  not  now  exist  in  of  the  tribe,  is  entitled  to  be  released  on 
the  United  States,  one  held  as  a  slave  by  habeas  corpua.  In  re  Sab  Quab,  81  Fed. 
an  Alaska  Indian,  according  to  the  custom     Rep.  827. 
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2.  Of  Hired  Banrants.  —  The  next  class  of  servants  which  I 
mentioned  are  hired  servants,  and  this  relation  of  master  and 

to  have  rendered  meritorioiis  serYicea  as  a  condition  of  the  emancipation^  and  the 
county  courts  were  to  ezerciBe  their  sound  discretion  in  giving  or  withholding  the 
assent     The  act  of  1820  Tested  the  same  discretion  in  the  chancellors  of  the  state. 
The  act  of  1881  required  that  slaves,  upon  being  emancipated,  be  removed  beyond 
the  limits  of  the  state ;  and,  in  accordance  with  the  policy  of  the  act,  the  courts  are 
bound  to  make  it  a  condition  of  the  assent  to  the  manumission,  that  security  be  given 
that  the  emancipated  slave  be  forthwith  removed  beyond  the  limits  ofikt  UniUd  StcUa, 
and  no  free  negro  is  permitted  to  enter  that  state  or  return  to  it.    See  Fisher  v.  Dabbs, 
6  Yerg.  119,  where  Ch.  J.  Catron  gives  a  strong  picture  of  the  degradation  of  free 
negroes  living  among  whites,  without  motive  and  without  hope.     In  Virginia  and 
Kentucky,  it  is  undentood  that  slaves  can  be  set  free  by  will,  without  the  concurrence 
of  the  state.    The  amended  constitution  of  Tennessee,  of  1834,  prohibits  the  legisla- 
ture from  passing  laws  for  the  emancipation  of  slaves  without  the  consent  of  the 
owners.    So,  by  the  constitution  of  the  Territory  of  Arkansas,  as  msde  by  a  conven- 
tion of  delegates  in  1836,  there  is  the  like  prohibition,  and  a  prohibition,  also,  of  laws 
preventing  emigrants  from  bringing  their  lawful  slaves  with  them  from  other  states, 
for  their  own  use,  and  not  as  merchandise.    In  Alabama,  by  statute  (Aik.  Dig.  462), 
all  negroes^  mulattoes,  Indians,  and  all  persons  of  mixed  blood,  descended  from  negro 
or  Indian  anceston,  to  the  third  generation  inclusive,  though  one  ancestor  of  each 
generation  may  have  been  a  white  person,  whether  bond  or  free,  are  declared  inca- 
pable in  law  to  be  witnesses  in  any  case  whatever,  except  for  and  against  each  other. 
In  Ohio,  persons  having  more  than  one  half  white  blood  are  entitled  to  the  privileges 
of  whites.    Wright,  Ohio,  678.     The  rule  in  Yiiginia  and  Kentucky  is,  that  a  mu- 
latto, or  one  having  one  fourth  of  African  blood,  is  presumptive  evidence  of  being 
a  slave,  and  that  an  apparently  white  person  or  Indian  is  prima  facie  free,  snd  is 
actually  so,  if  having  less  than  a  fourth  of  African  blood.    8  Dana(Ky.),  386.    The 
best  test  of  the  distinction  between  black  snd  white  persons  is,  says  this  case,  aiUopty, 
or  the  evidence  of  one's  own  senses,  and  personal  inspection  by  a  jury  is  therefore  the 
best  and  highest  evidence  as  to  color.     By  the  amended  constitution  of  North  Caro- 
lina, in  1835,  no  free  negro,  mulatto,  or  free  person  of  mixed  blood,  descended  from 
negro  anceston  to  the  fourth  generation  inclusive,  though  one  ancestor  of  each  gen- 
eration may  have  been  a  white  person,  shall  vote  for  memben  of  the  legislature.    The 
right  of  voting  is  confined  to  white  freemen  by  the  constitutions  of  Delawsre,  Virginia, 
Kentucky,  Louisiana,  Mississippi,  Illinois,  Indiana,  Ohio,  Missouri,  South  Carolina, 
and  Georgia  ;  and  by  law  in  Connecticut,  none  but  free  white  persons  can  be  natural- 
ized.    See  svpra,  72.     In  South  Csrolina,  a  free  person  of  color  is  not  a  competent 
witness  in  the  courts  of  record,  although  both  of  the  parties  to  the  suit  are  of  the  same 
class  with  himself.     Groning  v.  Devana,  2  Bailey,  192. 

The  African  race,  even  when  free,  are  essentially  a  degraded  caste,  of  inferior 
rank  and  condition  in  society.  See  the  judicial  sense  of  their  inferior  condition,  as 
declared  in  the  case  of  The  State  v.  Harden,  and  The  State  v»  Hill,  2  Speera  (S.  C), 
160,  162.  Marriages  between  them  and  whites  are  forbidden  in  some  of  the  states 
where  slavery  does  not  exist,  and  they  are  prohibited  in  all  the  slaveholding  states ; 
and  when  not  absolutely  contrary  to  law,  they  are  revolting,  and  regarded  as  an  of- 
fence against  public  decorum.  The  statute  of  North  Caroline,  prohibiting  marriages, 
between  whites  and  people  of  color,  includes  in  the  latter  class  all  who  are  descended 
from  n^gro  ancestors,  to  the  fourth  generation  inclusive,  though  one  ancestor  of  each 
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servant  rests  altogether  upon  contract.     The  one  is  bound  to 
render  the  service,  and  the  other  to  pay  the  stipulated  considera- 

generatioii  may  hare  been  a  white  person.  State  v.  Watten,  8  Ired.(  N.  C.)  455.  By 
the  Beviaed  Statutes  of  Illinois,  published  in  1829,  marriages  between  whites  and  ne- 
groes, or  mulattoes,  are  declared  void,  and  the  persons  so  married  are  liable  to  be 
whipped,  fined,  and  imprisoned.  By  an  old  statute  of  Massachusetts,  in  1705,  such 
marriages  were  dedsred  void,  and  they  were  so  under  the  statute  of  1786.  And  the 
prohibition  was  continued  under  the  Mass.  R.  S.  of  1836,  which  declared  that  no  white 
person  shall  intermarry  with  a  negro,  Indian,  or  mulatto.  This  prohibition,  however, 
has  since  been  repealed.  A  similar  statute  provision  exists  in  Vii^ginia  and  North 
Oarolina.  Marriages  of  whites  with  Uacks  were  forbidden  in  Virginia,  from  the  first 
introduction  of  blacks,  under  ignominious  penalties.  Hening's  Statutes,  i.  146.  Such 
oonnections,  in  France  and  Germany,  constitute  the  degraded  state  of  concubinage, 
which  was  known  in  the  civil  law  as  lidta  ccnauUudo  semimatrimotiiufn  ;  but  they  are 
not  legal  marriages,  because  the  parties  want  that  equality  of  status  or  condition  which 
is  essential  to  the  contract.  Ohio  and  Indiana  are  not  slaveholding  states  ;  and  yet, 
by  statute,  a  negro,  mulatto,  or  Indian,  is  not  a  competent  witness  in  civil  cases, 
except  where  negroes,  mulattoes,  or  Indians  alone  are  parties,  nor  in  the  pleas  of  the 
state,  except  against  negroes,  mulattoes,  or  Indians.  In  the  act  of  Ohio  of  1829,  for 
the  support  and  better  regulation  of  common  schools,  the  instruction  in  them  is  de- 
clared to  be  for  the  **  white  youth  of  every  class  and  grade,  without  distinction."  And 
in  the  act  of  Ohio  of  1807,  to  regulate  black  and  mulatto  persons,  it  is  declared  that 
no  bUck  or  mulatto  person  shaU  be  permitted  to  settie  or  reside  in  the  state,  unless  he 
first  produce  a  fair  certificate  from  some  court  within  the  United  States,  under  the  seal 
of  the  court,  of  his  actual  freedom.  Kor  is  a  negro  or  mulatto  person  permitted  to 
emigrate  into,  and  settie  within,  that  state,  unless  within  twenty  days  thereafter  he 
enter  into  a  bond,  with  two  or  more  freeholders,  in  $500,  conditioned  for  his  good  behav- 
ior, and  to  pay  for  his  support,  if  found  unable  to  support  himself.  This  act  is  still  in 
force.  See  R.  S.  of  Ohio,  1831,  and  of  Indiana,  1838.  These  provisions  have  pretty 
efiectuaUy  protected  the  people  of  Ohio  and  Indiana  from  the  presence  of  any  colored 
population.  A  statute  provision  of  the  same  import  was  passed  in  Michigan,-  April  18, 
1827 ;  and  in  lUinoiB  a  like  policy  appears  in  several  statutes  between  1819  and  1833, 
prescribing  the  means  requisite  for  a  black  or  mulatto  person  to  acquire  a  lawful  resi- 
dence. So,  also,  in  Indiana,  a  similar  policy  prevails  by  act  of  1831 ;  but  that  state 
liberally  secures  to  the  master  the  right  to  pass  through  the  state  to  any  other  state 
with  his  negro,  or  mulatto,  or  other  servants.  In  Connecticut,  by  statute,  in  1833,  any 
colored  person,  not  an  inhabitant  of  the  state,  who  shall  come  to  reside  there  for  the 
purpose  of  being  instructed,  may  be  removed,  under  the  act  for  the  admission  and  settle- 
ment of  inhabitants  ;  and  it  was  made  penal  to  set  up  or  establish  any  school  or  lit- 
erary institution  in  that  state,  for  the  instruction  of  colored  persons  not  inhabitants  of 
the  state,  or  to  instruct  or  teach  in  any  such  school  or  institution,  or  to  board  or  har- 
bor, for  that  purpose,  any  such  persons,  without  the  previous  consent,  in  writing,  of  the 
civil  authority  of  the  town  in  which  such  school  or  institution  might  be.  In  an 
information  under  that  provision  against  Prudence  Crandall,  filed  by  the  public  pros- 
ecutor, it  was  held,  by  Oh.  J.  Daggett,  at  the  trial  in  1833,  that  free  blacks  were  not 
citizens  within  the  meaning  of  the  term,  as  used  in  the  Constitution  of  the  United 
States.  And  in  "An  inquiry  into  the  political  grade  of  the  free  colored  population 
under  the  Constitution  of  the  United  States,'*  and  of  which  John  F.  Denney,  Esq.,  of 
Pennsylvania,  is  the  author,  this  same  doctrine  is  elaborately  sustained.    The  decision 
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tion.  But  if  the  servant  hired  for  a  definite  term,  leaves  the 
service  before  the  end  of  it,  without  reasonable  cause,  or  is 
dismissed  for  such  misconduct  as  justifies  it,  he  loses  his  right 
to  wages  for  the  period  he  has  served,  (i)    A  servant  so  hired 

in  Connecticat  was  brought  ap  for  review  before  the  Sapreme  Court  of  Errors,  and  the 
great  point  fully  and  ably  diacusaed  ;  but  the  cauae  waa  decided  on  other  ground,  and 
the  question  touching  the  citizenahip  of  free  persons  of  color  waa  left  unsettled.  Since 
that  decision,  William  Jay,  Esq.,  in  *'  An  inquiry  into  the  character  and  tendency  of 
the  American  Colonization  and  American  Anti-Slavery  Societies  '*  (pp.  38-45),  has  ably 
enforced  the  other  aide  of  the  qneation,  that  free  colored  people,  or  black  peraona,  bom 
within  the  United  Statea,  are  citizena,  though  under  many  disabilitiea.  Perhaps,  after 
all,  the  question  dependa  more  on  a  verbal  than  on  an  eaaiential  distinction.  It  is  cer- 
tain that  the  constitution  and  statute  law  of  New  York  (Const,  art.  %  N.  Y.  Bevised 
Statutes^  i  126,  sec.  2)  speaks  of  men  of  color  as  being  cUtzmu^  and  capable  of  being 
freeholders,  and  entitled  to  vote.  And  if,  at  common  law,  all  human  beings  bom 
within  the  legiance  of  the  king,  and  under  the  king'a  obedience,  were  natural-bom  aub- 
jecta,  and  not  aliena,  I  do  not  perceive  why  thia  doctrine  doea  not  apply  to  the  United 
States^  in  all  caaea  in  which  there  la  no  ezpreaa  constitutional  or  atatute  declaration 
to  the  contrary.  Blacks,  whether  bom  free  or  in  bondage,  if  bom  under  the  jurisdic- 
tion and  allegiance  of  the  United  States,  are  natives,  and  not  aliena.  They  are  what 
the  common  law  terma  natural-bom  subjects.  Subjects  and  dtizena  are,  in  a  degree, 
convertible  terma  aa  applied  to  natives ;  and  though  the  term  cUizen  seems  to  be 
appropriate  to  republican  freemen,  yet  we  are  equally,  with  the  inhabitants  of  all 
other  oountriea,  subjects,  for  we  are  equally  bound  by  allegiance  and  subjection  to  the 
government  and  law  of  the  land.  The  privilege  of  voting,  and  the  legal  capacity  for 
office,  are  not  essential  to  the  character  of  a  citizen,  for  women  are  citizens  without 
either ;  and  free  people  of  color  may  eigoy  the  One,  and  may  acquire,  and  hold,  and 
devise,  and  transmit,  by  hereditary  descent,  real  and  personal  estates.  The  better 
opinion,  I  should  think,  waa,  that  negroea  or  other  alaves,  bom  within  and  under  the 
allegiance  of  the  United  States,  are  natural-bom  aubjecta,  but  not  citizena.  Citixens, 
under  our  Constitution  and  laws,  mean  free  inhabitants,  bom  within  the  United  States, 
or  naturalized  under  the  law  of  Congress.  If  a  slave  bom  in  the  United  States  be 
manumitted,  or  otherwise  lawfully  discharged  from  bondage,  or  if  a  black  man  be 
bom  within  the  United  States,  and  bom  free,  he  becomes  thenceforward  a  citizen,  but 
under  such  disabilities  aa  the  lawa  of  the  states  respectively  may  deem  it  expedient 
to  prescribe  to  free  persons  of  color.  It  was  adjudged  by  the  Supreme  Court  of 
Pennsylvania,  in  1887,  that  a  negro  or  mulatto  was  not  entitled  to  exercise  the  right 
of  sufirage.  Hobbs  v.  Fogg,  6  Watta,  658.  And  it  has  been  adjudged  in  Tennessee, 
in  1833,  in  the  case  of  The  State  v.  Claibome,  Meigs,  881,  that  free  blacks  are  not  c?Yt- 
zens  within  the  provision  of  the  Constitution  of  the  United  States,  art  4,  sec.  2 ;  for 
free  negroes  are  not  in  any  of  the  states  entitled  to  cdl  the  privileges  and  immnnities 
of  citizens,  and  a  state  may  constitutionally  prohibit  free  persons  of  color  from  re- 
moving into  the  state  to  reside  therein.  See  also  the  official  opinion  of  the  attorney 
general  of  the  United  States,  that  free  persons  of  color  in  Yixginia  were  not  eitissens 
within  the  intent  and  meaning  of  the  act  of  Congress  regulating  the  foreign  and 
coasting  trade.     Opiniona  of  the  Attorneys  General,  i.  882. 

(h)  Huttnuu  V.  Boulnois,  2  Carr.  &  P.  610 ;  Tumer  v.  Bobinson,  6  id.  16  ;  Libhart 
V.  Wood,  1  Watts  k  S.  265.  If  the  servant,  according  to  this  last  case,  commits  a  crim* 
Inal  offence,  though  not  immediately  injurious  to  his  master,  he  cannot  recover  hia 
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*  259  *  may  be  diuniceed  bj  the  master  before  the  expiration  of 
the  term,  either  for  immoral  oondnct^  wilful  diaobedience, 
or  habitual  neglect  (a) 

There  are  many  important  legal  consequences  which  flow  from 
this  relation  of  master  and  servant. 

The  master  is  bound  by  the  act  of  his  servant,  either  in  respect 
to  contracts  or  injuries,  when  the  act  is  done  by  authority  of  the 
master,  (a:)    K  the  servant  does  an  injury  fraudulently,  while  in 

wages.  A  penon  hind  hf  the  year  cumofc  qnit  tiie  aeiTiee  withoot  fioffeitiiig  his 
sslsiy,  nor  esn  he  be  ^i«ni-i^  u  plessore,  or  withoot  just  canse,  and  thereby  be  de- 
prived of  it  Beckman  v.  N.  O.  Gotum  Press  Co.,  12  La.  67.  See  also  infra^  509. 
Goyenants  for  permmal  mrviee  cannot  be  spedficslly  enforced  ;  bat  the  excepted 
of  apprentices  depend  npon  parental  anthority,  and  of  soldiers  and  saiiois  on 
policy.    Mary  Oaik's  Osse,  1  Blackf.  (Ind.)  122. 

(a)  Callo  V.  Brooncfcer,  4  Carr.  a  P.  518.  Domestic  or  menial  serrants,  though 
hind  for  a  year,  may,  by  the  custom  respecting  them,  be  dismissed  on  a  month's  notice, 
or  on  the  payment  of  a  month's  wages.  12  J.  B.  Moon,  556.  If  then  be  sn  entin 
and  ezpnss  contract  that  certain  wages  or  compensation  an  to  be  paid,  on  condition 
of  a  serrioe  performed,  the  serrice  ib  a  condition  precedent,  and  must  be  performed  be- 
fon  soit  brought.  Cutter  r.  PoweU,  6  T.  E.  320.  But  if  a  servant  be  hired  in  the 
common  way,  with  nference  to  a  general  understanding,  he  is,  said  Lawrence,  J.,  in 
that  case,  entitled  to  wsges  for  the  time  he  serres,  though  it  be  not  for  the  whole  year. 
If  hired  to  labor  for  a  specific  time,  and  he  senres  part  of  the  time,  and  is  dinbled  by 
sickness  from  completing  the  sendee,  be  is  entitled  to  be  paid  pro  rata.  Fenton  v. 
duk,  11  Yt.  557.  If  the  hired  servant  for  a  year  leaves  the  service  within  the  year 
without  cause,  it  seems  to  have  been  conceded,  in  Hartwell  v.  Jewett,  9  N.  H.  249, 
that  alter  the  expiration  of  the  year  the  servant  might  maintain  a  suit  on  a  quantum 
meruit  for  the  time  he  served.  In  Nolan  r.  Danks,  1  Rob.  (La.)  S82,  it  was  held, 
nnder  the  Louisiana  Code,  that  if  a  labonr,  without  just  cause,  before  the  expiration 
of  his  term  of  service,  leaves  his  employer,  he  forfeits  his  wages.  If  his  employer  sends 
him  away  without  just  cause  before  the  end  of  the  term,  he  is  entitled  to  his  full  wages 
for  the  term  ;  and  even  if  he  be  dischaiged,  for  good  cause,  before  the  end  of  his  term 
of  service,  he  ib  entitled  to  his  wages  up  to  the  time  of  his  discharge.  This  last  point 
is  contrary  to  the  rule  as  stated  in  the  text,  and  seems  to  be  not  quite  consistent  with 
the  first  point  in  the  decision,  though  it  is  supported  by  the  court  with  some  strong 
considerations.  The  rule  in  New  York  is,  thst  if  a  person  hired  for  a  certain  time,  at 
a  specified  compensation,  be  discharged  without  cause  within  the  time,  he  is  entitled 
to  his  full  wages  for  the  whole  time  ;  but  the  question  of  compensation  seems  to  be 
snlgect  to  reasonable  qualifications.  Costigau  v.  Mohawk  R  R.  Co.,  2  Denio,  609. 
Mr.  Sedgwick,  in  his  Treatise  on  the  Measure  of  Damages,  219,  says,  that  it  is  a  deli- 
cate and  vexed  question  whether  the  party  has  any  redress  who  fails  to  perform  an 
agreement  which  is  entire,  and  only  performs  part  of  it,  though  the  doing  of  the  thing 
is  a  condition  precedent     See  infra,  509,  where  the  subject  is  further  considered. 

{x)  An  eight-hour  labor  law  is  consti-  Jefferson,  60  Fed.  Bep.  786  ;   Orisell  v. 

tutionsL    Peoples.  Warren,  77  Hun,  120;  Noel  Co.  (Ind.),  86  N.  E.  Rep.  452 ;  but 

see  Low  v,  Rees  Printing  Co.,  41  Neb.  see  Ritchie  v.  People,  155  111.  98  ;  29  Am. 

127  ;  27  U.  S.  St  840 ;  United  States  v.  L.  Rev.  766.    But  such  a  law  is  invalid, 
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the  immediate  employment  of  his  master,  the  master,  as  well  as 
the  servant,  has  been  held  liable  in  damages ;  and  he  is  also  said 


if  it  requires  extra  pay  for  work  beyond 
the  time-limit,  and  thereby  curtails  the 
right  to  contract  as  to  compensation  for 
services :  liow  v,  Rees  Printing  Co.  (Neb. ), 
59  N.  W.  Rep.  862  ;  or  if  it  is  limited  to 
certain  industries.  In  re  Eight  Hour  Law 
(Col. ),  89  Pac  Rep.  828.  An  Act  requir- 
ing weekly  payment  by  corporations  of  its 
employees'  wages  is  an  unconstitutional 
restriction  upon  the  right  of  contract 
Braceville  Coal  Co.  v.  People  (147  111.  66), 
87  Am.  State  Rep.  206  and  note ;  Tilt  v. 
People,  165  IlL  98;  Frorer  v.  People,  141  IlL 
171 ;  Ramsey  v.  People,  142  III.  880 ;  but 
see  State  v.  Brown  &  Sharpe  Manuf.  Co., 
18  R.  1. 11  ;  Leep  v.  St  Louis,  &c.  Ry.  Co., 
68  Ark.  407  ;  San  Antonio,  Ac.  Ry.  Co.  r. 
Wilson,.  19  S.  W.  Rep.  910;  Justices* 
Opinion,  168  Mass.  589;  State  v.  Peel 
Splint  Coal  Co.,  86  W.  Va.  802 ;  Hancock 
V.  Yaden,  121  Ind.  866 ;  Shaffer  v.  Union 
M.  Co.,  68  Md.  74.  A  statute  which  for- 
bids employers  to  impose  fines  for  defects 
in  certain  work  violates  the  constitutional 
right  of  acquiring  and  possessing  property. 
Com'th  V,  Perry,  155  Mass.  117.  Statutes 
for  the  reasonable  protection  of  the  health 
and  safety  of  employees  are  held  constitn- 
tionaL  Thus  street-rsilway  corporations 
may  be  required  by  the  legislature  to  pro- 
tect  their  senrants  from  the  inclemency  of 
the  weather.  State  r.  Hoskins  (Minn.),  25 
L.  R.  A.  759  and  note.  But  an  act  which 
forbids  the  manufacture  of  cigars  and  the 
preparation  of  tobacco  in  tenement  houses 
is  not  within  the  police  power  as  a  health 
law.  Be  Jacobs,  98  N.  T.  98.  A  statute 
requiring  corporations  to  assign  reasons 
for  dischaiging  their  employees  has  been 
held  constitutionally  invalid.  Wallace  v, 
Georgia,  4bc  By.  Co.  (Ga.),  22  8.  £.  Rep. 
679. 

The  lessee  from  a  ndlroad  company  of  a 
house  near  its  tracks,  hired  under  an 
agreement  to  board  its  section  hands  who 


are  to  pay  a  fixed  rate  of  charge,  the  com- 
pany agreeing  to  hold  wages  for  such  pay- 
ments, is  a  tenant  and  not  the  servant  of 
the  railroad.  Doyle  v,  Uttion  Pac  Ry. 
Co.,  147  U.  S.  418  ;  see  Whitney  v.  CUf- 
ford,  46  Wis.  188.  The  relation  of  master 
and  servant  may  be  implied  from  circum- 
stances, and  Tpriina  Jadt  one  who  serves 
another  is  in  his  employ.  Perry  v.  Ford, 
17  Mo.  App.  212  ;  Growcock  v.  Hall,  82 
Ind.  202.  An  employee  who  has  the 
master's  authority  to  engage  assistants 
may  create  the  relation  of  master  and  ser- 
vant. Rummell  v.  Dil worth.  111  Penn. 
St  848.  In  England,  the  registered  pro- 
prietor of  a  cab  is  responsible  for  the 
driver's  acts  when  pljring  for  hire,  and  it 
seems  that  the  statutory  right  of  action 
against  him  does  not  take  away  the  com- 
mon-law right  of  action  against  his  real 
master  who  hires  the  cab  at  a  weekly  rent 
King  p.  London  Improved  Cab  Co.,  23 
Q.  B.  D.  281  ;  Keen  v.  Henry,  [1894]  1 
Q.  B.  292 ;  overruling  King  v,  Spurr,  8 
Q.  B.  D.  104;  see  Sandifer  r.  Lynn,  52 
Mo.  App.  558.  A  truck-driver  in  the  de- 
fendant's employ,  who  at  the  time  he 
caused  an  ii^l^^  ^^  serving  another  who 
by  agreement  was  to  be  furnished  by  the 
defendant  daily  with  a  horse,  truck,  and 
driver,  4s  the  defendant's  servant  Quinn 
V.  Complete  £.  C.  Ca,  46  Fed.  Rep.  506. 
When  such  a  driver  is  delivering  goods 
sold  by  hii  master,  he  does  not  become 
the  purchaser's  servant  by  attaching  the 
goods  to  the  defendant's  hoisting  gear. 
Fuhrmeister  v.  Wilson  (Penn.),  30  AtL 
Rep.  150.  A  servant  lent  for  hire  or 
gratuitously  for  a  particular  employment 
is  the  servant,  while  so  engaged,  of  the 
man  to  whom  he  is  lent,  although  still  the 
general  servant  of  the  lender.  Donovan  o. 
Laing,  [1898]  1  Q.  B.  629.  . 

The  relation  of  master  and   servant 
exists:  —  between  the  hirer  or  charterer 
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to  be  liable  if  the  injury  proceeds  from  the  negligence  or  want  of 
skill  in  the  serrant,  for  it  is  the  duty  of  the  master  to  employ 

of  a  steamer  or  engine  who  controls  it  Rep.  95 ;  Sighmy  v.  Union  Pac.  By.  Ck>. 

and   the  crew,   though   the  latter  were  (Iowa),  61  N.  W.  Rep.  1056;  Pittsburg 

employed  by  the  owner  :   McDowell  v.  &c  Ry.  Co.  v,  Solliyan  (Ind.),  iO  N.  E. 

Homer  R.  T.  Co.,  78  Hun,  228 ;  Byrne  v.  Bep.  188 ;  Atchison,  ftc.  B.  Co.  v.  Zeiler 

Kansas  City,  kc  B.  Co.,  61  Fed.  Bep.  (Kansas),  88  Pac.  Bep.  282 ;  between  a 

605 ;  between  a  district  telegraph  company  member  of  a  city's  fire  department  and  its 

and  a  messenger  sent  by  it  in  response  to  tax-payers  npon  whose  premises  when  in  a 

a  call  from  one  of  its  boxes  :  Sanford  v,  dangeroos  condition  he  is  iignred.   Behler 

American  D.  T.  Co.,  27  N.  T.  S.  142 ;  v.  DanieU  (R.  I.),  81  AtL  Rep.  582. 

between  the  manager  of  a  theatre  and  The  fact  of  employment  implies  that 

special  police  supplied  by  the  authorities  the  senrant  will  not  injure  the  master's 

at  his  request  and  paid  by  him :  Dickson  business  or  betray  its  secrets.     Merry- 

V.  Waldron  (Ind.),  85  N.  £.  Rep.  1 ;  be-  weather  v.  Moore»  [1892]  2  Ch.  518.     If 

tween  an  employer  and  one  whose  services  the  contract  is  for  exclusive  service,  and 

and  entire  time  are  engaged  under  a  *'  can-  to  turn  over  to  the  employer  material  ool- 

vasser's  salary  and  commission  contract,"  lected  by  the  servant,  the  latter,  after 

which  requires  him  not  to  bind  the  master  such  employment  has  expired,  cannot  use 

by  using  his  name  :  Singer  Hanuf.  Co.  v.  this  material  for  the  advantage,  of  rival 

Rahn,  132  U.  S.  518 ;  between  a  railroad  traders.     Lamb  v.  ^vans,  [1892]  2  Ch. 

and  one  who  without  pay  assists  a  brake-  462;  [1893]  1  Ch.  218.    So  confidential 

man  in  making  up  a  train  with  its  yard-  employees  may  be  restrained  from  divulg- 

mastef  s  assent :   Central  Trust   Co.  v.  ing  trade  secrets,  contrary  to  their  express 

Texas  &  St.  L.  By.  Co.,  82  Fed.  Rep.  448.  or  implied  agreement.    Eastman  Co.   v. 

The  relation  of  master  and  servant  does  Beichenbach,   20  N.  Y.  S.  110;  Merry- 

not  exist:  —  between  a  railroad  and  the  weather  v.   Moore,   [1892]  2    Ch.   518; 

United  States  postal  clerks  on  its  trains  :  Bobb  v.  Green,   [1895]  2  Q.  B.  1,  815  ; 

Poling  V,  Ohio  Biver  B.  Co.,  38  W.  Va.  Louis  v.  SmelUe,  [1895]  W.  N.  115 ;  Portal 

645  ;  between  a  railroad  and  one  of  its  v.  Hiue,  4  Times  Bep.  880 ;  Estoonrt  v. 

switchmen   off    duty,    who    voluntarily  Estoourt's  H.  £.  Co.,  L.  B.  10  Ch.  276; 

boards  a  train,  and  obeys  its  conductor's  Little  v,  Parkfield  C.  Co.,  20  Ch.  D.  788  ; 

order  to  turn  a  switch :  McDaniel  ^  High-  Eastman  Co.  «.  Beichenbach,  20  N.  Y.  S. 

land  Ave.  &  B.  B.  Co.,  90  Ala.  64  ;  see  110.    Such  an  agreement,  if  unlimited  as 

82  Cent.  L.  J.  387 ;  Central  B.  Co.  v.  to  time,  may  be  construed  as  limited  to 

Stoermer,  51  Fed.  Bep.  518  ;  between  a  the  period  of  employment     Salooion  v. 

railroad  and  a  volunteer  who  at  the  re-  Hertz,  40  K.   J.  £q.   400.     Inventions 

quest  of  a  head-brakeman  aids,  in  the  con-  made  by  an  employee  at  the  employer's 

dnctor's  temporary  absence,  in  switching  manufactory,  from  the  latter's  materials 

at  a  station  and  is  injured  in  so  doing,  and  as  the  result  of  experiments  there 

Church  V.  Chicago,  4bc  R.  Co.,  50  Minn,  conducted,  belong  to  the  employer  if  such 

218  ;  16  L.   R.  A.  861 ,  n. ;  between  a  was  the  express  or  implied  understanding 

corporation  and  a  competent  physician  em-  of  the  parties.     Bonsack  Machine  Co.  v, 

ployed  to  care  for  its  employees  when  in-  Hulse,  57  Fed.  Rep.  519;  Connelly  Manuf. 

jured:  Quinn  v.  Kansas  City,  &c.  By.  Co.  Co.  v.  Wattles,  49  N.  J.  Eq.  92 ;  Eustia 

(Tenn.),  80  S.  W.  Rep.  1036  ;  Bichard-  Manul  Co.  v.  Enstis,  (N.  J.  Eq.),  27  Atl. 

•on  V,  Carbon  H.  C.  Co.  (Wash.),  89  Pac.  Rep.   439  ;  Baldwin  v.  Yon  Micheroux» 
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servants  who  are  honest,  skilful,  and  caref uL  (b)    The  master  is 
only  answerable  for  the  fraud  of  his  servant  while  he  is  acting  in 

(6)  1  BL  Comm.  481 ;  Dy.  161,  pL  46 ;  ib.  288»  h.  pL  88 ;  Grammar  v.  Nixon,  Sir. 
658 ;  Sly  v,  Edgley,  6  Esp.  6 ;  Pezm.  D.  &  M.  Steam  N.  Ca  v.  Hungerfoid,  6  Gill  & 
J.  291 ;  Oowen,  J.»  in  Wright  v.  Wilcox,  19  Wend.  845  ;  Pothier  on  Obligations,  Noa. 
458-456;  Domat^  1. 16,  3,  No.  1 ;  HarriaB  v.  Mabry,  1  lied.  (N.  C.)  240. 


25  N.  Y.  S.  857 ;  81  id.  696.    In  the  due  care,  may  be  fonnd  to  exercise  ordi- 

absence  of  express   agreement,  the  em-  nary  care,  although  accepting  the  obvious 

ployer  cannot  compel  a  conveyance  of  the  risks,  and  may  have  compensation  for  his 

employee's  letters-patent  in  such  cases.  ii\jury,  if  upon  the  evidence  there  was, 

Hapgood  V.  Hewitt,  119  U.  S.  226 ;  Dal-  back  of  the  dangers  of  which  he  assumed 

zell  V,  Dueber  M.  Co.,  149  U.  S.  815.    An  the  risk,  some  breach  of  duty  towards 

agent  cannot  claim,  as  his  own,  literary  him  on  the  part  of  his  employer  which 

work  which  he  has  prepared  under  the  could  fairly  be  found  to  have  been  the 

direction  and  supervision  of  his  principal,  cause  of  the  accident    McPhee  v,  Scully, 

Peters  v.  Borst,  24  Abb.  N.  a  1,  and  note.  168  Mass.  216. 

The  master  is  liable  for  the  incompetency  In  general,  the  master  is  liable  for  his 

of  one  of  his  servants  causing  iig'ury  to  servant's  acts  within  the  scope    of  his 

another,  if  known  to  him  or  if  he  was  employment,  though  contrary  to  instruc- 

employed  without  reasonable  care.    Wa-  tions,  but  not  beyond  it,  as  when  the  ser- 

bash  By.  Co.  v.  McDaniels,  107  U.  S.  454  ;  vant's  act  is  a  trespass.     Black  v.  Cbtist- 

Melville  v,  Missouri  Biver  &c  B.  Co.,  48  church  Finance  Co.,   [1894]  A.  C.   48 ; 

Fed.  Bep.  820 ;  Cosgrove  v.  Pitman,  108  Kearley  v.  Tonge,  65  L.  T.  261 ;  Lowe  v. 

Cal.  268 ;  Mulhem  v.  Lehigh  Y.  Coal  Co.,  Great  Northern  By.,  62  L.  J.  Q.  R  524  ; 

161  Penn.  St.  270 ;  Probst  v,  Delamater,  McGUvray  v.  West  End  St.  By.,  164  Mass. 

100  N.  Y.  266 ;  Norfolk  &  W.  B.  Co.  v.  122 ;  Gn^ry  v.  Ohio  Biver  R.  Co.,  87  W. 

Hoover,  79  Md.  258  ;  see  O'Connor  v.  Bich,  Ya.  606 ;  Int'l  Ife  G.  B.  Co.  v,  Anderson, 

164  Mass.  560;  85  Cent.  L.  J.  146.    A  82  Texas,  516;  Bitchie  v.  Waller,  68  Conn, 

workman  suing  for  iiguries  alleged  to  have  155. 

been  caused  by  the  incompetence  of  the  The  master  is  liable  if  the  servant  gives 

master's  superintendent  had  the  burden  of  a  person  into  custody  when  not  necessary 

proof.    Mentzer  v.  Armour,  5  McCrary,  617.  to  protect  the  former's  property.    Stevens 

If  an  insufficient  number  of  men  are  di-  v.  Hinshelwood,  55  J.  P.  841 ;  Abrahams 

rected  to  do  certain  work,  an  injury  result-  v.  Deakin,  [1891]  1  Q.  B.  516 ;  Furlong  v, 

ing  therefrom  is  not  imputable  to  a  fellow-  South  London  T.  Co.,  1  C.  &  £.  816.     In 

servant,  but  to  defective  management  for  England,  the  defence  of  a  common  em* 

which  the  owner  is  liable.    Boden  v.  Dem-  ployment  is  only  applicable  when  the  two 

wolf,  56  Fed.  Bep.  846  ;  Southern  Pac.  By.  were  in  the  service  of  a  common  master. 

Co.v.Lafferty,57id.474;  Albertsv.Bache,  Johnson  v.  Lindsay,  [1891]  A.  C.  871; 

69  Hun,  255.     But  the  servant  is  guilty  of  Cameron  v.  Nystrom,  [1898]  A.  C.  808. 

contributory  negligence,  if,  knowing  a  fel-  In  Tennessee,  employees  in  different  de- 

low-servant's  incompetency,  which  causes  partments  of  the  same  service  are  fellow- 

him  injury,  he  continued  his  work  without  servants,   except  as   to   railroads.     Coal 

compkiint.    Cons.  Coal  &  M.  Co.  v.  Clay  Creek  M.  Co.  v.  Davis,  90  Tenn.  711.    The 

(Ohio),  88  N.  £.  Bep.  610.     A  workman  master  and  each  of  the  crew  of  a  verael  are 

attempting  dangerous  work,  which  he  can  in  a  common  employment      Hedley  v. 

safely  do  if  the  others  conoexned  act  with  Pinkney  S.  Co.,  [1892]  1  Q.  B.  58.    But  if 
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and  which,  when  he  commits,  he  steps  out  of  the  course  of  the 
service. (c)    But  it  was  considered  in  M*Manus  v.  Criekettj(d)  to 

(c)  Loid  Kenyon,  in  EUis  v.  Turner,  8  T.  B.  588 ;  Parker,  Ch.  J.,  in  Foster  v.  The 

Efisex  Bank,  17  Maes.  608-510 ;  Bidimond  Tompike  Co.  v.  VanderbUt,  1  Hill  (N.  Y.). 

480.  {d)  1  East,  106. 

is  only  liable  for  negligence  of  its  officers  Mass.  191 ;  Brow  v,  Boston  &  A.  B.  Co., 

or  servants  when  it  receives  a  benefit  or  157  Mass.  899  ;  Spisak  v,  Baltimore  &  0. 

profit,  or  (ails  to  perform  a  dnty  imposed  B.  Co.,  152  Fenn.  St.  281. 

upon  it  by  law.     See  2  Dillon,  Mnn.  The  master  is  not  liable  to  his  ser> 

Corp.  (4th  ed.),  §  980  et  teq. ;  Barron  v,  vant  ii^'nred  in  his   employ,  when  the 

Detroit  (Mich.),  19  L.  B.  A.  452,  n.    A  latter  violates   the  master's  known  and 

railroad  corporation  should  not  be  held  reasonable  rales :  PennsylTania  B.  Co.  v. 

to   pay  punitive  damages,    beyond  just  Whitcomb,  111  Ind.  212 ;  Lehigh  Valley 

compensation,  outlays  and  iiguiy  to  the  B.  Co. «.  Snyder,  56  N.  J.  L.  826  ;  Kansas 

pUiintifi's  feelings,  for  it  did  not  itself  City  &c.  By.  Co.  v.  Hammond,  58  Ark. 

participate  in  the  wrong  and  did  not  know  824  ;  Ouenther  v.  Lockhart,  61  Hun,  624  ; 

that  its  servant,  the  wrong-doer,  was  an  Neilson  v.  Gilbert,  69  Iowa,  691 ;  Ford  v. 

unsuitable  person.    Lake  Shore  &  M.  S.  Chicago  &c.  B.  Co.  (Iowa),  24  L.  B  A. 

By.  Co.  V,  Prentice,  147  U.  S.  101.    Cir-  657,  and  note.     It  is  the  master's  duty  to 

cumstances  which  free  the  servant  from  provide  adequate  rules  and  instructions, 

civil  and  criminal  responsibility  ftee  the  Evansville  &  T.  H.  R.  Co.  r.  Holcomb 

master  also.    New  Orleans  &  N.  £.  R  (Ind.),  86  N.  E.  Bep.  89  ;  Warn  v.  New 

Co.  V.  Jopes,  142  U.  S.  18.    The  master  York  Central  B  Co.,  29  N.  Y.  S.  897 ; 

is  not  liable  for  his  servant's  acts  if  the  Burke  v.  Syracuse,  69  Hun,  21 ;  Ingerman 

business  and  employment  were  not  lawful,  v.  Moore,  90  Cal.  410  ;  Berrigan  v.  New 

Sagers  v,  Nuckolls,  8  Col.  App.  95.    A  York  &c  B.  Co.,  181  N.  Y.  582  ;  Atkins 

purely  chaxitable  corporation,  established  v,  Merrick  Thread  Co.,  142  Mass.  481 ; 

by  the  state,  is  not  liable  for  its  servants'  Keats  v.  National  H.  M.  Co.,  65  Fed. 

negligent  or  malicious  aets,  if  they  were  Bep.  940.    Such  rules  may  be  waived  by 

selected  with  ordinary  care.    Williams  p.  open    and    constant    disuser.      Lowe  v. 

Louisville  School  (Ey.),  24  S.  W.  Bep.  Chicago  &c.  By.  Co.  (Iowa),  56  N.  W.  Bep. 

1065  ;  Union  Pac.  By.  Co.  v.  Artist,  60  519  ;  see  Finley  v.  Bichmond  &  D.  B. 

Fed.  Bep.  865 ;  Faraham  v.  Pierce,  141  Co.,  59  Fed.  Bep.  419 ;  Bussell  v,  Bich- 

Mass.  203  ;  Perry  v.  House  of  Befuge,  68  mond  Ife  D.  R  Co.,  47  id.  204.    The  prao- 

Md.  20;  Haas  0.  Missionary  Society,  26  tice  of  a  manufactory  may  supply  the  place 

N/  Y.  8.  868.  of  rales.     Eudik  v.  Lehigh  Valley  B.  Co., 

If  two  railroad  companies  occupy  jointly  78  Hun,  492  ;  see  Doring  v.  New  York 

the   same    station,  for  an   injury   there  Ac.  B.  Ca,  78  Hun,  270.    The  master's 

caused  to  an  employee  of  one  by  the  negli-  duty  to  notify  his  servant  of  peculiar  perils 

gence  of  an  employee  of  the  other  the  in  his  work  is  not  fulfilled  by  delegating 

latter  company  is  liable.     Omaha  &  R  its  performance  to  another.     Wheeler  v. 

y.    By.   Co.   9.   Morgan,   40  Neb.   604.  Wason  Manuf.  Co.,  185  Mass.  294. 

As  to  joint  or  quasi-employees,  see  also  When  an  employee  is  wrongfully  dis- 

lUinois  Central  B.  Co.  v.  King,  69  Miss,  charged  before  his  term  of  employment  is 

852  ;  Engel  v.  New  York  &c.  B.  Co.  (160  ended,   the  defendant  in  a  suit  for  his 

Mass.   260),  22  L.  B.  A.  288,  and  note;  wages  has  the  burden  to  show  that  ha 

Bobertson  v,  Boston  &  A.  B  Co.,   160  might  have  obtained   employment  e]0»> 
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injury  wilfully  committed  by  his  servant,  while  in  the  perform- 
ance of  his  master's  business,  without  the  direction  or  assent  of 


have  full  notice  from  any  source  ;  the  test 
of  liability  is  the  master's  negligence 
rather  than  the  danger  of  the  employment. 
Foley  V.  Fettee  M.  Co.,  149  Mass.  294 ; 
Downey  v.  Sawyer,  157  Mass.  418  ;  Knight 
V.  Cooper,  86  W.  Va.  282  ;  F^ton  v. 
Houston  &  T.  C.  By.  Co.,  39  Fed.  Rep. 
65;  Coal  Ran  Coal  Co.  v.  Jones,  127  111. 
879 ;  Behm  v.  Armour,  58  Wis.  1 ;  Wat- 
son V.  Kansas  &  T.  C.  Co.,  52  Mo.  App. 
866  ;  Wagner  v.  Jayne  Chemical  Co.,  147 
Penn.  St.  475 ;  Qulf  &c.  Ry.  Co.  v.  Kiz- 
ziah,  86  Texas,  81.  If  both  are  equally 
ignorant  of  a  particular  danger,  the  ser- 
Tant  assumes  the  risk.  Watts  v.  Hart,  7 
Wash.  St  178 ;  Anniston  Pipe-works  v. 
Dickey,  93  Ala.  418.  But  the  master  is 
bound  to  ordinary  care  in  inspection  and 
searching  for  latent  defects.  Toy  v.  U. 
S.  Cartridge  Co.,  159  Mass.  813 ;  Wabash 
W.  Ry.  Co.  p.  Morgan,  182  Ind.  480.  If 
the  master  has  supplied  suitable  appli- 
ances and  placed  a  competent  workman 
in  charge  of  their  inspection  and  repair, 
the  latter^s  negligence  in  such  repairs  is 
the  negligence  of  a  fellow-senrant  with 
respect  to  another  employee  who  is  thereby 
injured.  Johnson  v.  Boston  Tow-boat  Co., 
135  Mass.  209 ;  McGee  v,  Boston  Cordage 
Co.,  139  Mass.  446 ;  but  see  Mulvey  v. 
Rhode  Island  L.  Works,  14  R.  I.  204. 
An  agreement,  in  consideration  of  em- 
ployment, exempting  the  master  for  in- 
juries from  defective  machinery,  u  roid  as 
against  public  policy.  Roesner  v.  Her- 
mann, 10  Bias.  486.  When  the  servant 
is  ordered  to  do  extra  and  unfamiliar 
work,  its  latent  dangers  require  additional 
precautions  on  the  ptirt  of  both  the  master 
and  himself.  Consolidated  Coal  Co.  v. 
Haenni,  146  111.  614  ;  Leary  r.  Boston  ft 
A.  R.  Co.,  139  Mass.  580 ;  see  Caron  v. 
Boston  ft  A.  R.  Co.,  164  Mass.  523. 

The  employent'  liability  acts,  now  in 
force  in  various  States,  limit  the  doctrine 


of  common  employment,  and  make  the 
employer  liable  for  defects  in  his  "  ways, 
works,  or  machinery  : "  see  e.  g,,  Prendible 
V,  Conn.  River  M.  Co.,  160  Mass.  131 ; 
Engelv.  New  York,  ftc.  R.  Co.,  id.  260; 
2  Harv.  L.  Rev.  212  ;  50  Alb.  L.  J.  117  ; 
and  also  for  injuries  caused  by  one  in  the 
employer's  service  who  exercises  euperin* 
tendence.  See  e.  g.,  Malcolm  «.  Fuller,  152 
Mass.  160  ;  McLean  v.  Chemical  Paper 
Co.,  165  Mass.  5.  Such  a  statute  has  no 
extraterritorial  operation  though  the  con- 
tract of  employment  was  made  in  the  State 
by  which  it  was  enacted.  Alabama  0.  8. 
R.  C.  V.  Carroll,  97  Ala.  126. 

A  superintendent  or  foreman  may  be 
liable  to  a  workman  under  him  for  his 
negligence,  though  his  master  is  not. 
Osborne  v.  Morgan,  137  Mass.  1;  Rogers 
V.  Overton,  87  Ind.  410. 

There  is  much  conflict  of  authority  be- 
tween the  different  States  as  to  who  are 
fellow-servants.  See  Bailey's  Master's 
Liability,  p.  229 ;  McKinney  on  Fellow- 
Servants  ;  80  Cent.  L.  J.  504,  n. ;  Dixon 
V.  Chicago  ft  A.  R.  Co.  (Mo.),  18  L.  R.  A. 
792  and  note ;  Relyea  v.  Kansas  City,  ftc 
R.  Co.,  id.  817.  The  following  {e.  g,) 
are  held  fellow-servants  :  an  express  mes- 
senger on  a  railroad  and  a  brakeman : 
Union  Pac.  Ry.  Co.  v,  Kelley,  4  CoL  App. 
825  ;  two  engineers  employed  by  the  same 
railroad:  Van  Avery  v.  Union  Pac.  Ry. 
Co,,  35  Fed.  Rep.  40  ;  a  brakeman  or  en- 
gineer and  the  station  agent  or  yard 
master :  Atchison,  ftc.  R.  Co.  v.  Seeley,  54 
Kansas,  21 ;  Lyttle  v,  Chicago,  ftc  Ry. 
Co.,  84  Mich.  289  ;  Tower  v.  Chicago,  ftc. 
Ry.  Co.,  69  Wis.  188  ;  Brown  ».  Minne- 
apolis, ftc.  Ry.  Co.,  81  Minn.  558 ;  a  car 
inspector  and  a  brakeman  injured  by  the 
former's  negligent  inspection  of  a  foreign 
car :  Inti  &  G.  N.  R.  Co.  v,  Keenan,  78 
Texas,  294 ;  Mateer  r.  Mo.  Pac  Ry.  Co., 
105  Mo.  820 ;  Carpenter  v.  Mexican  K« 
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AcL  B.  Col,  78 
To.  745;  40  Aa.  Bepu  401;  aa  eBgnMcr 
or  eoadoetor  sad  a  liliyyli  opcnfeor  «f  a 
iBOroad  :  MoM^aa  w.  Sew  York  C.  B. 
Co.,  45  Hoa,  118;  Eaat  Teaa.,  Ac  & 
Co.  a.  De  AiaMod,  88  Teaa.  78  ;  a  be- 
tory  engiaffT  sad  the  awtta :  Hiea- 
r.  Pood's  E.  Co.,  00  Hoa,  033 ;  tke 
■nd  ■traarii  nr  nr  w  of  ■  ■ffitii|i 
Lma^toa  ol  Kodiok  P.  Ca,  103  CoL 
258  ;  OboB  ».  Ojde,  32  Hna,  405;  oee 
Kallcck  r.  Deering,  101  Mam,  400  ;  Daab 
V.  No.  Poc  B.  Co.,  18  Fed.  Bop.  026  ;  The 
Egyptian  Mooarch,  30  id.  773  ;  Qoebee 
8.  S.  Co.  r.  Merchant,  135  U.  &  375 ;  two 
foremen  of  leponite  bodies  of  railrood  see- 
lion  men  :  8hemn  v.  St.  Joseph  A  St.  L. 
B.  Co.,  108  Mo.  378 ;  St.  Lonis»  Ac.  Bj. 
Co.  r.  Wearer,  35  Kaaoss,  412;  the  cook 
and  the  engineer  or  crew  on  a  steamboat : 
Orimslej  o.  Hankins,  40  Fed.  Bep.  400  ; 
Re«l  Hirer  Una  w.  Cheatham,  60  id.  517  ; 
a  blscksmith  or  nsd-maa  and  miners  em- 
ployed in  a  mine  :  Snjder  s.  Viola  M.  Co., 
2  Idabo^  771 ;  Trooghear  v.  Lower  Vein 
Coal  Co..  02  lows,  570;  a  road  signaller 
snd  the  gripmsn  of  «  cable  car:  Mnrrsj 
r.  St.  I»oi«,  4bT.  Ry.  Co.,  98  Mo.  573. 
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r.  Mol  Pke.  &  Col,  115  MoL  87  ; 
V.  Delaware  A  H.  C.  C«l,  40 
195 ;  see  Beams  v.  Smam.  70 
a  raOroad  eoodactor  _ 

eag«>,  4bc  B.  Co.  V.  Boo^  112  C.  &  877 ;  a 
tFUtt  despatcher  aad  the 
ana  of  a  y  loger 
sapcfiBtendent  :  Lhtle  Bock  A  M.  B.  Ob. 
«.  Bsrrr  (58  Ark.  190),  25  L.  B.  A.  380, 
sad  note ;  Norfolk  A  W.B.  Co.  ol  Hoofw^ 
(Md.),  id.  710;  Baltimore  A O.  B.  Col  V. 
Csmi>^85Fed.  Bep.  952:  Chicago,  Ae. B. 
Co.  V.  Yoott^  26  in.  App.  115  ;  Hoaa  ol 
Miehigaa  C.  B.  Co.,  78  Mich.  518  :  Lewii 
r.  Seifert,  110  Peaa.  St.  028 ;  Smith  v. 
Wabash,  Ac  Br.  Co.,92  Ma  350;  Dani- 
gnv.  New  York,  Ae.  B.  Col,  52Coob.  285; 
52  Aai.  Bep.  590 ;  Haakins  a.  Kew  To^ 
Ac.  By.  Co.,  142  X.  Y.  410;  37  N.  E.  BepL 
400 ;  Flannagan  r.  Chesspeake,  Ac,  By. 
Co.  (W.  Vs.),  21  S.  K  Bep.  1028  ;  tha 
master  snd  engineer  or  crew  of  a  steamboat: 
Car  Float  No.  16,  01  Fed.  Bep.  304 ;  but 
see  Gcogfaegan  v.  Atlas  8.  S.  Co.,  25  N.  T. 
a  1110 ;  Hedley  r.  Pinkney.  [1892]  1 
Q.  a  58 ;  Mathews  v.  Case,  01  Wis.  491; 
50  Am.  Bep.  151  ;  a  pilot  snd  a  deck- 
hand:  The  Titan,  23    Fed.   Bep.   418  s 
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sideratloii,  with  a  view  to  put  the  question  at  rest,  it  was  decided 
that  the  master  was  not  liable  in  trespass  for  the  wilful  act 


seamen  and  those  navigating  the  yeesel : 
The  City  of  Norwalk,  66  Fed.  Bep.  98 ; 
m,  mate  and  steTedorea  or  seamen  when  dis- 
chaiging  caigo  in  the  captain's  aheence : 
Clowes  V.  The  Frank  and  Willie,  46  Fed. 
Kep.  494  ;  The  Fumeasia,  SO  id.  878  ;  the 
foreman  and  numerons  laborers  nnder  him 
on  a  railroad  :  Woods  v.  Lindvall,  48  Fed. 
Bep.  62 ;  8.  c.  41  Minn.  12 ;  61  Albany 
I4.  J.  289 ;  Stockmeyer  v.  Reed,  66  Fed. 
Rep.  269;  Cleyeland,  &c  By.  Co.  9.  Brown, 

66  id.  804  ;  Texas  &  P.  By.  Co.  v,  Rogers, 

67  id.  878;  Northern  Pac.  By.  Co.  v. 
Peterson,  61  id.  182  ;  the  foreman  or  yice- 
principa],  so  far  as  he  performs  the  mas- 
ter's duties,  and  the  workmen  under  him  : 
Stockmeyer  v.  Beed,  66  Fed.  Bep.  269 ; 
Boux  V.  BlodgeU  Co.,  94  Mich.  607  ;  Fits- 
gerald  v.  Honkomp,  44  HI.  App.  866 ; 
Dwyer  v.  Express  Co.,  82  Wis.  807  ;  Crys- 
tel  Ice  Co.  V,  Sherlock,  87  Neb.  19  ;  Sul- 
livan 9.  New  York,  Ac.  B.  Co.,  62  Conn. 
209  ;  Chicago  k  A.  R.  Co.  v.  May,  108 
111.  288 ;  Wilson  v.  Willimantic  Linen  Co., 
60  Conn.  468  ;  Nail  v.  Louisyille,  &c.  By. 
Co.,  129  Ind.  260  ;  Hammond  v.  Chicago, 
Ac.  Ry.  Co.,  88  Mich.  884  ;  Kinney  v. 
Corbin,  182  Penn.  St.  841 ;  Malcolm  v, 

^  Fuller,  162  Mass.  160  ;  Clifford  9.  Old 
Colony  R.  Co.,  141  Mass.  664  ;  Dube  v. 
Lewiston,  88  Maine,  211 ;  Houser  v. 
Chicago,  Ac.  R.  Co.,  60  Iowa,  280  ;  46  Am. 
Rep.  66  ;  Stephens  v.  Doe,  78  Cal.  26 ; 
Northern  Pacific  R.  Co.  v.  Beaton,  64  Fed. 
Bep.  668 ;  carpenters  who  build  stagings 
and  workmen-  who  use  them  :  Sims  v. 
American  S.  B.  Co.,  66  Minn.  68 ;  67  N. 
W.  Bep.  822  ;  see  Bier  v.  Jeffersonyille, 
&c.  B.  Co.,  182  Ind.  78 ;  Hogan  v.  Hen- 
derson, 125  N.  Y.  774;  Hoar  v.  Merritt, 
62  Mich.  886  ;  see  89  Am.  &  Eng.  B. 
Cases,  843,  n. :  repairers  of  machinery  or 
railroad  tracks  in  a  steel  mill  and  its  work- 
men :  Joliet  Steel  Co.  «.  Shields,  146  111. 
608;  Tudor  Iron-Works  v.  Weber,  81  111. 


App.  806 ;  21  N.  E.  Bep.  1078 ;  Pool  v. 
So.  Pao.  B.  Co.,  7  Utah,  808  ;  a  brakeman 
on  a  train  running  over  his  own  and  an- 
other railroad  and  a  conductor  on  the 
latter  road:  Zeigler  v.  Danbury  &  N.  B. 
Co.,  62  Conn.  648.  The  master  is  liable 
for  the  concurrent  negligence  of  a  fellow- 
servant  and  of  himself  or  his  yice-principal. 
Grand  Trunk  By.  Co.  v.  Cummings,  106 
U.  S.  700  ;  Union  Pac.  By.  Co.  v.  Calla- 
ghan,  66  Fed.  Bep.  988 ;  Northwestern 
Fuel  Co.  V.  Danielson,  67  id.  916  ;  Shum- 
way  V.  Walworth  &  N.  M.  Co.,  98  Mich. 
411;  Kansas  City,  ftc.  By.  Co.  v.  Ham- 
mond, 68  Ark.  824  ;  Norfolk  &  W.  B.  Co. 
p.  Phelps,  ^0  Va.  666;  Morrissey  v.  Hughes, 
66  Vt  668  ;  Delude  v.  St  Paul  City  By. 
Co.,  66  Minn.  68  ;  Davis  v.  New  York,  &c. 
B.  Co.,  169  Mass.  682 ;  Coppins  v.  New 
York  Cent  B.  Co.,  122  N.  Y.  667 .  The 
doctrine  of  fellow-servants  applies  to  mu- 
nicipal corporations.  Flynn  v,  Salem,  184 
Mass.  861 ;  Dabe  v,  Lewiston,  88  Maine, 
211 ;  but  see  Coots  v.  Detroit,  76  Mich.  688. 
In  Massachusetts,  it  has  recently  been 
held,  denying  Lumley  v.  Wagner,  1  DeG. 
M.  &  G.  604,  that  equity  will  not  order 
negative  covenants  for  service  to  be  specifi- 
cally performed  when  the  aim  is  to  secure 
indirectly  performance  of  the  affirmative 
covenants.  Holmes,  J.,  in  Bice  v,  D'Ar-^ 
ville  [1894],  8  Harv.  L.  Bev.  172,  867  ;' 
see  Chambers  v.  Baldwin  (Ky.),  82  Cent. 
L.  J.  278,  and  note.  A  covenant  by  a 
skilled  workman  or  artist  not  to  serve  any 
other  master,  or  not  to  perform  at  any 
other  place,  may  be  enforced  in  equity, 
even  when  there  is  no  actual  negative 
clause.  Whitwood  Chemical  Co.  v.  Hard- 
man,  [1891]  2  Ch.  416,  427;  see  Byan  v. 
Mutual  T.  W.  C.  Ass'n,  [1898]  1  Ch.  116, 
127.  In  general,  specific  performances 
cannot  be  compelled  of  a  contract  for  per- 
sonal service.  Fanners'  Loan  &  Trust 
Co.  V,  Northern  Pac.  R.  Co.,  60  Fed.  Bep. 
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court  considered  that  when  the  servant  quitted  sight  of  the 
object  for  which  he  was  employed,  and,  without  having  in  view 
his  master's  orders,  pursued  the  object  which  his  own  malice 
suggested,  he  no  longer  acted  in  pursuance  of  the  authority 
given  him,  and  it  was  deemed,  so  far,  a  wilful  abandonment  of 
his  master's  business.  The  case  has  received  the  sanction  of 
'the  supreme  courts  of  Massachusetts  and  New  York,  (a)  on  the 
ground  that  there  was  no  authority  from  the  master,  express  or 
implied,  and  the  servant,  in  that  act,  was  not  in  the  employment 
of  his  master.  (()  ^ 

(a)  17  Mass.  508-510 ;  Wright  v.  Wilcox,  19  Wend.  848 ;  Croft  v.  Alison,  4  B.  & 
Aid.  590,  8.  p. 

(6)  In  Brady  v.  Giles,  1  Moody  ft  Rob.  494,  Lord  Abinger  held  it  to  be  a  question 
of  fact  for  a  jury,  whether  the  servant  was  acting  as  the  servant  of  the  party  hiring  or 
of  the  owner.  But  in  Chandler  v,  Broughton,  1  Cromp.  k  M.  29,  it  was  held  that  if 
the  owner  of  a  carriage  is  sitting  aside  of  his  servant  who  drives,  and  the  horse  runs 
away  and  ii^ures  others,  trespass  lies  against  the  master  as  being  his  act.  The  master 
is  liable  as  a  cotrespasser,  if  he  is  perfectly  passive  without  any  interposition  when  the 
driver  was  doing  the  wrong.  A  passive  acquiescence  is  inferable.  M'Laughlin  v. 
Pryor,  1  Carr.  ft  M.  854.  By  the  New  York  R.  Statutes,  3d  ed.  i.  874,  the  owners  of 
eveiy  carriage  running  or  travelling  upon  any  turnpike  joad  or  public  highway,  for  the 
conveyance  of  passengers,  are  made  liable,  jointly  and  severally,  for  all  iiguries  and 
damages  done  by  any  person  in  their  employment  as  a  driver,  while  driving  such  car- 


^  Master  and  Servant. —  {a)  ThsRela- 
tion.  —The  liability  of  a  master  for  the 
torts  of  his  servants  can  only  be  explained 
by  going  back  to  the  time  when  servants 
were  slaves.  The  liability  was  not  at  first 
based  on  any  fault  of  the  owner,  but  in- 
hered in  the  cause  of  loss,  whether  man, 
brute,  or  Inanimate  thing,  ran  with  it, 
and  was  got  rid  of  by  abandoning  it  7 
Am.  Law  Bev.  662,  n.  2 ;  Exod.  xxi.  28  ; 
Pausan.  1.  28 ;  Gains,  4,  §  77 ;  Jnst.  Inst. 
4.  8.  and  9 ;  Livy,  8.  89  ;  Lex  Sal.  (Merk. ) 


§  86.  This  notion  survived  in  the  deo- 
dand,  and  perhaps  in  the  cases  post,  iii. 
218,  n.  1,  and  (c).  The  basing  of  liability 
upon  fault,  and  the  explanation  that  the 
master  has  the  power  of  selection  or  con- 
trol, is  of  later  invention  (D.  44.  7.  5. 
§  6  ;  Austin,  8d  ed.  513),  and  is  not  ade- 
quate. Principal  and  agent  grew  out  of 
master  and  slave,  with  the  difference  that 
the  agent  was  a  freeman.  7  Am.  Law 
Rev.  61  ;  cf.  D.  41.  1.  58 ;  D.  44.  7.  11 ; 
C.  4.  50.    But  the  distinction  between  an 


men's  Am.  Council,  54  id.  994  ;  Coeur 
d'Alene  C.  ft  M.  Co.  v.  Hinere'  Union, 
51  id.  260;  Murdock  v.  Walker,  152  Penn. 
St  595.  An  injunction  will  not  be  granted, 
the  legal  remedy  being  adequate,  upon  a 
bill  which  alleges  a  confederacy  of  the  de- 
fendants to  prevent,  by  false  statements  al- 
ready published,  the  plaintilTs  pilot-boat 
from  obtaining  business,  accompanied  by 


a  denial  of  his  right  to  pursue  the  same. 
Francis  v.  Flinn,  118  U.  8.  885,  888.  The 
U.  8.  Circuit  Court  may  eigoin  persons 
from  combining  to  prevent  shipowners 
from  shipping  a  crew.  Hagan  v.  Blindell, 
54  Fed.  Rep.  40 ;  56  id.  696 ;  see  Mogul 
Steamship  Co.  v,  McGregor,  [1892]  A.  C. 
25 ;  15  Q.  B.  D.  476  ;  Arthur  r.  Cakes, 
68  Fed.  Rep.  810. 
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If  a  seirant  employs  another  semuik  to  do  his  hnsiness,  and 
in  doing  it,  the  servant  so  employed  is  guilty  of  an  injury,  the 

riagt»  i^fltfctf  tk(»  ad  wfirinm'iig  neh  i^jiiry  or  dunags  be  wflfnl  or  nflgUguit,  or 
odbtrwin,  in  th«  hum  maimer  as  neh  driver  would  be  liable.  Tbia  stringent  pix>- 
viBMbaaaaalntaryteBdeacjtDaeeiiretheaeieetMQoreoiikpetantaiidcaKfal  driTen. 
Tbe  diridbig  liBi^  Mid  Judge  Cowen,  between  aa  act  of  the  aervant  in  the  employment 
of  hia  BMMtBr,  for  which  the  maater  ia  or  ia  not  liable,  ia  the  wilfdlneaa  of  the  act.  Bat 
thon^  the  maater  be  liable  for  the  aenrmnf  a  nq^igence,  to  the  ii^niy  of  another,  when 
doing  n  kwftd  act  in  hia  serrioe,  he  ia  not  liable  if  the  act  be  wilfoU j  nnlawfnl,  nnleas 
ahown  to  be  dona  by  the  maater^a  authority.  Lyona  v.  Martin,  8  Ad.  &  EIL  612. 
Kor  m  the  maaler  who  naaa  due  diligenoe  in  the  aalection  of  his  aerranti  answeimble  to 
fl«t  of  them  far  an  iigniy  reoeired  by  him  in  oonaeqnenoe  of  another's  careleaanem 
whik  both  woe  engaged  in  the  same  aenrica.  There  ia  no  expreas  or  implied  contract 
or  |mr*^r^  of  policy  applicable  to  the  caae  as  between  two  serrants  in  the  same  aer^ 
Ysea^  and  giriag  an  action  against  the  maater  for  an  iigniy  by  one  to  the  other.  Far^ 
w«a  a.  a  &  W.  Bailroad,  4  Mete.  49. 


ttMt  and  n  aHtaat  in  modem  timea  la  cited  from  Smith,  Master  and  Senrant,  17 

nfw^hat  atedavy-    Anstin  thoogfat  it  C.  B.  n.  s.  81,  88 ;  [nor  a  honaekeeper  in 

kr  ia  the  fact  ttet  the  aerricea  owed  by  a  a  large  hotel,  lAwler  v.  Linden,  10  Ir.  B. 

««r««n%  ai«  indeSnite  in  kind  as  well  as  C.  L.  188.    See  Hoff  v.  Watkina,  16  a 

•«Mt^«r  ( A»tin.  Sd  cd.  978»  977),  and  his  C.  82.]    In  Fowler  v.  Lock,  41  L.  J.  y.  s. 

^nK«  »  LiiMMtir*  with  the  historical  a  P.  99;  L.  R.  7  C.  P.  87S,  a  London 

»xnbnatftmL  far  of  conna  s  alaTo  most  do  cabman  was  considered  by  a  migority  of 

«hat»t«r  hk  maaler  commands,  while  a  the  court  to  stand  in  the  poattion  of  a 

ftf  agetti  «a  anl^jecl  to  hta  principal  only  bailee  xmther  than  a  serrant  to  the  owner 

in  the  «ottv«i  of  hia  employment.    Inde-  of  the  cab  and  horae,  and  therefore  ooold 

Mndenl   eantiwetoia  again    are   neither  recoyer  of  the  Istter  for  ifynriea  done  by 

i^Mli  Mr  8erv«iti»  as  will  be  shown  for-  the  horse.    See  7  Am.  Law  Bar.  64. 
Iher  on  in  thk  nota^  ^^^  ^  ^®  general  relation  of  master 

A  head  gaidener  (Johnaon  a.  Blenken-  and  servant  exists,  it  may  not  be  subsist- 

toniw  6  Jnr.  870)  and  s  huntsman  (Nicoll  ing  pro  hoe  viee^  so  as  to  make  the  master 

V  Oreavea»  17  C.  B.  »•  ••  87)  ^^  ^^^^  XiMe  for  the  serFant's  acta.    Thos,  when 

held  to  be  menial  aarranta  within  the  A.,  one  of  the  defendant's  crew,  waaworic* 

Bnglish  coetom  by  which  either  maater  or  ing  under  the  control  and  in  the  pay  of 

setTant  may  terminate  the  reUtion  upon  a  stevedore  in  unloading  the  defendant* a 

*ix-int  a  month*s  notice  or  a  month's  veiael,  and  whUe  ao  doing  negligently  in- 

WMT^ ;  •«<i  K*'*^  ^^*  ^'*  *"*  ^*  ^^^  ^***  ^^^^  ^^^  ^^  *^®  stOTedore'a  own  men,  it 

tf  f^rnA  h>  thi'  <»U>i*  pmximity  and  fee-  was  held  that  A.  was  the  steredore'a  ser- 

rt^ifWt^T   t\r  lnH»t>»^wn*    into    which  the  vant,  and  not  the  defendant's,  and  that 

ivAilu^  Trt«w  lw«nht  aa  an  important  cir*  the  latter  was  not  Uable.    Mumy  v.  Cnrw 

l^^n^M.^w^'^     On  Wsi^  rttlwr  hand,  a  gov-  rie,  L.  B.  6  C.  P.  24.    See  also  Murphy 

H^s»  w  m^ct^\  al  a  n^r\y  aalary  is  not  a  r.  Caralli,  8  Hurlst  A  a  482.    The  same 

,Usu^*\W  ^^\   Wi^wUt  ai^mm  wUhtn   the  principle  is  illustated  by  many  of  the 

^,^.^.v«^   ^S^.M  »v  K**»Hoh»  «  Kxoh.  161;  following  cases. 

i,.u\    \w\\\\^s   U  *M  M»<»^«<««»*^  ^  ft^n*         W  LiMliiy  0/ Matter  for  Strvani  i^ 

\s\.A.\    \\\\f^\  V    KUNtw»  U  g.  U    742;  .arwHwr».-Tbn8,  if  aaerrant  bigina  an 

M.i  ^  «HM^\  uauV  \.ms\i  ^  nmmmonii.  entirelynew  and  independent   ^"^  " ' 
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master  is  liable.     Thus,  in  Bu$h  y.  Steinmanj(e)  A.  contracted 
with  B.  to  repair  a  house,  and  B.  contracted  with  G.  to  do  the 

(c)  1  Bob.  &  p.  404 ;  Bandleaon  v.  Mnmy,  8  Ad.  fc  EIL  100,  a.  f.  See  also  Bur- 
gees V.  Gray,  1  M.,  G.  &  S.  678.  A.,  the  owner  and  occupier  of  premiaee  adjoining  the 
road,  employed  B.  to  make  a  drain,  and  the  woricmen  under  him  placed  gravel  on  the 
highway,  by  which  C.  was  injured,  and  A.  was  held  liable  for  it.  The  poesessor  of 
fixed  property  must  be  responsible  for  the  acts  of  those  he  employs.  But  the  principal 
ia  not  liable  to  one  agent  or  employee  for  damages  occasioned  by  the  negligence  or  mis- 
conduct of  another  agent  or  employee  ;  for  the  relation  of  master  and  servant,  or  prin- 
cipal and  agent,  creates  no  contract  or  duty  that  the  servant  or  agent  shall  suffer  no 
injury  from  the  n^igence  of  others  employed  by  him  in  the  same  business  or  service. 
Story  on  Agency,  f  458,  and  the  Supreme  Court  in  Georgia*  in  Scudder  v.  Woodbridge, 
1  Kelly,  195,  limit  this  rule  to  fru  vfMU  agmU^  and  it  it  not  applicable  to  slaves. 
The  principle  is  in  that  case  liable  from  necessity,  resulting  from  interest  to  the  owner 
and  humanity  to  the  slave. 


—  if  a  carman,  for  instance^  starts  on  a 
different  journey  from  that  on  which  his 
master  had  sent  him,  whether  at  the  be- 
ginning, or  end,  or  in  the  middle  of  his 
proper  duty ;  and  then  negligently  injures 
another,  the  master  wU]  not  be  liable ; 
although  in  the  case  put  it  would  not  be 
enough  to  exonerate  him  that  the  servant 
went  an  unnecessarily  roundabout  way. 
Story  V.  Ashton,  L.  B.  4  Q.  B.  476; 
Mitchell  V.  CraasweUer,  18  C.  B.  287 ; 
Aycrigg  v.  K.  T.  &  E.  R.  R.,  1  Yroom, 
460  ;  [Rayner  v.  Mitchell,  2  G.^.  D.  857  ; 
Yenables  V.  Smith,  2  Q.  B.  D.  279  ;  Stevens 
V.  Woodward,  6  Q.  B.  D.  818.  What 
acts  are  within  a  servant's  powers  is  a 
question  of  fact  in  each  case.  See  Bayley 
p.  Manchester,  Ac  Ry.  Co.,  8  L.  R.  C.  P. 
148 ;  Bums  v.  Poulson,  ib.  568 ;  White- 
ley  V.  Pepper,  2  Q.  B.  D.  276 ;  Stevens  v. 
Woodward,  6  Q.  B.  D.  818;  Quinn  v. 
Power,  87  N.  Y.  585 ;  Evans  v.  David- 
son, 53  Md.  245  ;  Stone  v.  Hills,  45  Conn. 
44 ;  Reynolds  v.  Witto,  18  S.  C.  5.  —  B.] 
The  doctrine  in  the  text  as  to  wilful  acts 
is  well  settled.  Green  v.  Macnamara,  8 
C.  B.  N.  8.  (Am.  ed.)  880;  1  Law  T.  n. 
8.  9,  and  cases  below  ;  Oxford  r.  Peter, 
28  III.  484  ;  Cox  v.  Keahey,  86  Ala.  840 ; 
but  it  is  nevertheless  held  that  when  the 
servant  is  within  the  scope  of  his  employ- 
ment, and  intending  to  do  his  master's 


work,  and,  as  a  means  of  doing  it  only, 
wilfully  ii^ures  another,  the  master  will 
be  held,  Howe  v.  Kewmarch,  12  Allen, 
49  ;  Holmes  v.  Wakefield,  ib.  580  ;  Rams- 
den  V.  Boston  &  Alb.  R.  R.,  104  Mass. 
117 ;  Seymour  v.  Greenwood,  6  H.  &  N. 
859,  868 ;  7  id.  855 ;  Limpus  v.  London 
General  Omnibus  Co.,  1  H.  It  C.  526; 
Higgius  V.  Watervliet  T.  Co.,  46  N.  Y. 
28 ;  Pennsylvania  R.  R.  v.  Yandiver,  42 
Penn.  St.  865 ;  [Ward  v,  London  Omni- 
bus Co.,  28  L.  T.  850;  Hoffman  v.  N.  Y. 
Cent.,  Ac.  R.  R.  Co.,  87  N.  Y.  25  ;  Chi- 
cago, &c.  Ry.  Co.  V.  Bayfield,  87  Mich. 
205.  See  further,  Bolingbroke  v.  Swin- 
don Local  Board,  9  L.  R.  C.  P.  575 ;  Och- 
senbein  v.  Shapley,  85  N.  Y.  214.]  So^ 
of  course,  be  will  be  for  a  breach  of  con- 
tract caused  by  his  servant's  wilful  act. 
Weed  9.  Panama  R.  R.,  17  N.  Y.  862 ; 
Meyer  v.  Second  A  v.  R  B.,  8  Bosw.  805. 
It  IB  equally  clear  that  a  master  may  be 
liable  notwithstanding  the  fact  that  a 
wrongful  act  was  done  contrary  to  orders. 
Whatman  «.  Pearson,  L.  R.  8  C.  P.  422  ; 
Drew  V.  Sixth  Av.  R.  R.,  26  N.  Y.  49  ; 
Betts  V.  De  Yitre,  L.  R.  8  Ch.  429,  441, 
442 ;  po^  284,  n.  1. 

(c)  LidbilUy  of  Mader  to  Servants,  — 
Farwoll's  case,  cited  in  note  (5),  and  the 
earlier  and  ably  discussed  case  of  Murray 
V.  So.  Car.  B.  R.,  1  McMullan,  885,  have 
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wvrt  ;iB!i  C  coatractea  viA  IX  to  fimush  the  materialB;  and 
A«  *?rvuac  ot*  P.  bcmgac  4  .^oamiLtT  at  lime  to  the  house,  and 


t^Oin^  i  H.  4  5:  ^i$  .^«xiM«  an 

>««»  W.d  ^  ■Mil  m  II  mmnm  zs^^&i  .  OHu 

^  ¥W  .    «l«l   .^«M»   ,-tCU%i    J«iO«L 

«MMi»  «tiwii^  .Ka^Mft  «2tan  ;2tai  axjuxy 
It  IC,  I*  v.:hiw.  iti^?,,  r4aiwv  SL  MiulMbi 


withia  tikt  rak^  vihea  tliej  do 
»  fiur  imjiiBMimt  ^a  mmtu  ihal  that 

(But  ft  aecns  to  be 
wboL  dflj  ars  in  tbe  pfflation 
IiriniTtM?ii>    Mntpkj  v.  South,  19 
C.A.s.^3dX>     Wilaoa. V. May,  L.  B. 
^  E^  ^  ^  Stt;  GttUiigbflr  v.  Pipei;  16 
C&x.«.tt»;  f«ItbMaiLl^kMl,L.IL 
2v2.  B.3S:  &Bnr.  BacftoteASyn. 
-nwK.  B^  I7S:T.  153  ^  Hwlr.  VenuDt 
4C>aiii^l.B^  aSlTt.4n;  Csmbcriuiil 
CoiiL  4  hxm  Co.  r.  SaiOjy  V  Md.  589; 
&a  «.  Jnhimi,  34  L.  J.  x.  &  Ez.  223 ; 
J  S.  4  C  5W  ;  Califapsa  iw  Btova,  53 
F«BL  :^  4S3  :  aam&t^  Omw^and,  C.  k  C. 
I.   L  «   JLmer.  3  Qbis  St.  a»l,  210; 
litsui  KaoiL  1;.  1;.  «L  aawMn^.  20  Ohio^ 
*:i:  ?t£&KMn9l^  ft.  W^ 4 C&.  EL  Col  «. 
r«Tiniii«7.  rr  Oliia  S^  197  ;  LoiiBvtlk  4 


Vwtt   i«4d  :jafi   !h»  *!U»  sh»  r^acms^  jf-  4     X  i  5.  a:  Cailina,  1  Dtmil^  114  ;  Sws 
>iuh;0|$i)r  J*  ^  ^i-nw.  Mtttiittfi&QoQ  ijr  lis     ^   SuomaooL  4  Bteb.  507.     ft 


y^'-TTHro:  iuniig  ^  Jimn^     C  'J'uiutal 

L  &  3..  5  ?*.f5tor  l'i^L  ,  3a«.  T*w  4aa». 
Wife  ia:iii*l^  AawhiaQC  ipva  ^nosnii^  tiiw 
-■•a:  '^-M  i^a.  huustif,     s-td   zh^  :kKC 

fcr  »  AADinua  >i»jt!*x  lut  vbtfcattr  rh^  uys 
for  &  >j^m.'n«io  'jnshnvnaB  jb)ecc  Montwi 
«.  >*.>  K  N««ra  3.  C^..  5  Bwt  4  S;.  5^}, 
:•«  .  s.  c.  U  K.  1  '^.  R  :id :  Waaar  9. 
Sou:a  Kttoeni  K.  Co.,  3  H.  4  C  TO?; 
Wwbartus  ».  Qmk  W.  R.  C:r..  L.  B.  2 
«au  » :  Cog©  «.  Sjrrwwj  «  Tt:.-*  K.  R^ 


jiratzsctur  a  « 


of  tbv  ptitiyJ 
■""M  fior  BQiinei 


*R     V":^pc  iL  ?<i^  It  bch.  S3a. 

,    BL  On™.  L  B.  «  C  R 

:»  ba  tfhnr  iMttR     Btefe  «:  54inn:k4 

H*!nt  *.  F*fm.  BL  L«  51 

Micbivrui  Cenoni  E.   1;.  r  Ladliv,   !• 

Ctk.»  4  SfeeiL  :£tC  259 

11  A3bb,  >:i    T^-a 

tiMC:ife9  Matariwmiii  b*  Sabyi  tea 

itufwry.   Ar.,  if  tfi^  imgiBet  ai  his^ 
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placed  it  in  the  road,  by  which  the  plaintiff's  carriage  was  over- 
turned ;  it  was  held  that  A.  was  answerable  for  the  damage,  on 

Cooper  V.  Hamilton  Manuf.  Co.,  14  AUen,  a  Berrant  to  work  with,  to  exercise  an 

198  ;  Snow  v.  Housatonic  R.  B.,  8  Allen,  amount  of  care  proportioned  to  the  mag- 

441  (compare  Waller  9.  Soath  Eastern  R.  nitude  of  the  i^juiy  which  may  flow  from 

Co.,  2  H.  &  C.  102,  and  then  Colombna  &  an  absence  of  such  care.     He  must  ex- 


X.  R.  R.  V.  Webb,  12  Ohio  St  475 )  ;  Har- 
rison V.  Central  R.  R,  2  Yroom  (N.  J.), 
298,  800 ;  Buzzell  v.  Laconia  Manuf.  Co., 
48  Me.  118  ;  McGlynn  v.  Brodie,  81  Cal. 
876  ;  Fifield  v.  Northern  R.  R.,  42  N.  H. 
225,  240;  Hayden  v.  Smithville  Manuf. 
Co.,  29  Conn.  548  ;  Ryan  v.  Fowler,  24 
N.  Y.  410  ;  Wright  v.  N.  Y.  C.  R.  R.,  25 
N.  Y.  562  ;  Warner  v,  Erie  R.  Co.,  39  N. 
Y.  468;  Gibeon  v.  Pacific  H.  R.,  46  Mo. 
168  ;  Chicago  &  K.  W.  R.  R.  v.  Swett,  45 
111.  197  ;  0*Donnell  v.  Allegheny  Valley 
R  R.,  59  Penn.  St.  239 ;  Chicago  &  N.  W. 
R  R.  V.  Jackson,  55  111.  492 ;  Weems  v, 
Mathieeon,4  Macq.  215 ;  Brown  v.  Accring- 
ton  Cotton  Co.,  8  H.  &  C.  11 ;  M'Kinney 
9.  Irish N.  W.  R.  Co.,  Lr.  Rep.  2C.  L.  600. 
So  he  would  be  for  negligence  in  employ- 
ing or  continuing  in  emplojrment  the  ser- 
Tant  who  occasioned  the  injury.  Gilman 
V.  Eastern  R.  R,  10  Allen,  288  ;  s.  c.  18 
Allen,  488  ;  Chicago  &  0.  E.  R.  Co.  v. 
Harney,  28  Ind.  28  ;  HI  Central  R  R  r. 
Jewell,  46  III  99  ;  and  many  of  the  cases 
already  cited.  So  for  injuries  caused  in 
any  other  way  by  his  personal  neglect. 
Roberts  v.  Smith,  2  H.  &  N.  218,  218 ; 
Mellors  v.  Shaw,  1  Best  k  S.  487,  446 ; 
Harrison  v.  Central  R  R.,  2  Yroom,  298. 


erdae  similar  care  in  the  choice  of  dif- 
ferent servants  who  are  to  work  together. 
So,  also,  to  provide  all  suitable  and  neoes- . 
sary  means  for  carrying  on  the  work  in 
a  safe  manner.  As  to  these  and  all  other 
matters  in  which  the  master  is  called 
upon  to  act  at  all,  the  servant  has  the 
right  to  assume  that  the  master  will  ex- 
ercise reasonable  care  for  the  safety  of  his 
servants.  Holden  v.  Fitchburg  R  R  Co., 
129  Mass.  268  ;  Slater  v.  jewett,  85  N.  Y. 
61  ;  Boyce  v.  Fitzpatrick,  80  Ind.  526  ; 
Gunter  v.  Graniteville  Mfg.  Co.,  15  S.  0. 
448  ;  and  many  other  cases. 

It  has  been  held,  further,  that  there  are 
certain  duties  in  the  performance  of  which 
the  master  is  bound  absolutely  to  see  that 
due  care  is  used,  and  that  it  is  not  suffi> 
cient  in  such  cases  for  him  to  show  simply 
that  they  were  entrusted  to  competent 
agents.  Flike  v.  B.  &  A.  R.  R.  Co.,  58 
N.  Y.  549,  and  later  New  York  cases  as 
explained  in  Fuller  v.  Jewett,  80  K.  Y. 
46  ;  Murphy  v.  B.  &  A.  R  R.  Co.,  88  N. 
Y.  146  ;  Hough  v.  Railway  Co.,  100  U.  a 
218  ;  Davis  v.  Yermont  Cent  Ry.  Co.,  55 
Yt.  84;  Elmer  v.  Locke  (Mass.,  Oct 
1888),  17  Rep.    209. 

It  has  further  been  intimated  that  a 


[The  liability  of  a  master  for  injuries  to  roaster  may  so  entrust  the  performance  of 
his  servant  is  but  a  special  application  of  his  duties  to  another,  that  such  other  per- 
the   more  general   principle,   that  every    son  will  be  not  an  agent  or  servant  simply. 


man  in  his  dealings  with  his  fellow-men 
is  bound  to  exercise  that  degree  of  care 
which  the  circnmfitanoes  of  the  particu- 
lar case  call  for,  according  to  the  judg- 
ment of  reasonable  men.  See  Wright  v. 
I^ondon,  &c.  Ry.  Co.,  1  Q.  B.  D.  252. 
The  amount  of  care  required  in  a  given 
case  is  of  course  to  be  determined  by  the 
court  or  jury.    It  is  obviously  the  duty  of 


but  a  vice-principal,  standing  in  the  stead 
of  the  principal,  so  that  the  negligence  of 
the  former  is  to  be  treated  as  the  neg- 
ligence of  the  latter.  See  New  York  cases 
last  above  cited.  Hough  v.  Railway  Co., 
100  U.  S.  218 ;  Ross  v.  Chicago,  Ac.  Ry. 
Co.,  2  McCrary,  235,  and  note;  Dowling 
V.  Allen  &  Co.,  74  Mo.  18. 
But  the  soundness  of  this  doctrine  (in 


a  mastar,  in  selecting  machinery,  4c.,  for    the  abaaice  of  any  fraudulent  design  to 
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the  ground  that  all  the  subcontracting  parties  were  in  the  employ- 
ment of  A.     But  to  render  this  principle  applicable,  the  nature 


avoid  reqwDability)  may  weU  be  doubted. 
See  Holden  v.  Fitchbuig  R.  R.  Ckk.,  129 
Man.  268 ;  Zei^r  9.  Day,  128  ICan.  152; 
Howells  V.  Lendore  Steel  Co.,  10  L.  B. 
Q.  B.  62. 

Among  other  ctrcnmstanoes  which  go 
to  determine  the  amount  of  care  reqniied 
of  a  master  are  :  — 

(1.)  Whether  the  rieks  inTolved  are 
nmial  or  onoeuaL  A  muster  has  a  right 
to  assume  that  a  servant  hired  in  ordinary 
course  knows  the  dangers  incident  to  the 
employment,  and  will  avoid  them.  The 
servant  tacitly  assumes  such  risks.  Lov- 
ell  V.  Howell,  1  C.  P.  D.  161 ;  Mansfield 
V.  Baddeley,  84  L.  T.  696 ;  Woodley  v. 
Met  Dist.  R.  R.  Co.,  2  Ex.  D.  884  ; 
Strieker's  Case,  51  Md.  47  ;  Penn.  R.  R. 
Ca  V.  Wachter  (Md.,  Oct.  1888),  16  Rep. 
752 ;  Teaton  o.  B.  &  L.  R.  R.  Co.,  185 
Mass.  418.  But  if  a  master  hires  one 
whom  he  knows  cannot  or  does  not  under- 
stand the  risks,  he  is  bound  to  take  spe- 
cial precautions  and  to  give  warning  of  the 
danger.  Dowliug  v,  Allen  &  Co.,  74  Mo. 
18 ;  Howard  Oil  Co.  v.  Farmer,  56  Tez. 
801 ;  Parkhurst  v.  Johnson,  50  Mich.  70. 
And  this  duty,  when  it  exists,  is  absolute. 
Wheeler  v.  Wason  Manufacturing  Co.,  185 
Mass.  294. 

(2.)  Whether  the  danger  is  apparent 
or  concealed.  Dowling  v.  Allen  &  Co., 
iupraf  Michigan  Cent.  R.  R.  Co.  v. 
Smithson,  45  Mich.  212.  If  the  danger  is 
in  fact  known  to  the  servant,  and  he  goes 
on  with  the  work  (unless  it  be  only  for  a 
short  time,  in  expectation  of  a  change 
removing  the  danger),  he  cannot  recover, 
even  if  the  master  was  negligent.  Wood- 
ley  V.  Metropolitan  Dist.  By.  Co.,  2  Ex. 
D.  884  ;  Crutchfield  v.  R.  &  D.  R.  R.  Co., 
78  N.  C.  800  ;  Clark  v.  St  Paul,  &c. 
R.  R.  Co.,  28  Minn.  128 ;  Greene  v.  Min- 


neapolis, Ac  Ry.  Co.  (Minn.  1888),  17 
Rep.  15 ;  Hough  v.  Railway  Ca,  100  U. 
S.  218. 

As  to  who  are  feUow-aenrants  within 
the  rule  stated  in  the  text  and  note,  the 
authorities  are  not  altogether  clear.  In 
general  the  question  is  simply  whether 
both  servants  derive  their  authority  from 
and  are  acting  under  the  control  of  a 
common  master,  and  are  engaged  in  the 
same  general  business.  Whether  they 
are  engaged  in  the  same  department  of 
labor,  and  whether  one  is  of  higher  grade 
than  another,  are  immaterial  facts. 
Bourke  v.   White  Moss  CoUiery  Co.,  2 

C.  P.  D.  205  ;  Lovell  v.  Howell,  1  C.  P. 

D.  161 ;  Swainson  v.  North  Eastern  Ry. 
Co.,  8  Ex.  D.  841 ;  Randall  v.  R.  R.  Co., 
109  U.  S.  478  ;  WaUcerv.  B.  fc  M.  R.  R., 

128  Mass.  8 ;  Holden  v.  Fitchbuig  R.  R, 

129  Mass.  268  ;  Crispin  v,  Bablntt,  81 
N.  Y.  516. 

Many  cases  hold,  however,  that  one 
who  is  placed  in  the  position  of  a  vice- 
principal  (see  cases  supra),  and  even  one 
who  18  made  a  foreman  or  manager,  is 
not  a  fellow-servant  to  one  working  under 
him.  Cases  aupra;  Railroad  Co.  v.  Fort, 
17  WaU.  558  ;  Mitchell  v.  Robinson,  80 
Ind.  281 ;  RaUway  Co.  v.  Ranney,  87  Ohio 
St.  665  ;  Cowles  v.  R.  R  Co.,  84  N.  C. 
809.  See  Conway  v.  Belfast,  Ac  R  R 
Co.,  11  Ir.  R  C.  L.  845 ;  Malone  v.  Hath- 
away«  64  N.  Y.  5;  Ryan  v.  Bagaley,  50 
Mich.  179.  But  see  Zeigler  v.  Day,  SM- 
pra;  Howells  v.  Landors  Steel  Co.,  su* 
pra;  Brown  v,  Winona,  Ac  R.  R  Co., 
27  Minn.  162. 

The  servant  by  whose  negligence  the 
injury  happens  is  of  course  liable.  Os- 
borne V,  Moryi:an,  180  Mass.  102  ;  Griffiths 
V.  Wolfram,  22  Minn.  185.  —  B.] 

(d)  Independent  CcffUraeUm.(x)^lih»m 


[x)  An  independent  contractor  is  one    mediate  control  and  supervision,  but  who 
whose  work  is  not  under  another^s  im-    uses  his  own  means  and  methods  to  effect 
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of  the  business  must  be  such  as  to  require  the  agency  of  subordi- 
nate  persons,  and  then  there  is  an  implied  authority  to  employ 
such  persons.  (c2) 

(d)  In  Laugher  v.  Pointer,  5  B.  &  C.  547,  the  K.  B.  were  equally  divided  in  opinion 
on  the  nice  and  difficult  question,  whether  the  owner  of  a  carriage  was  liable  for  an 
ii^jury  to  the  horse  of  a  third  person,  by  the  n^g^igent  diiying  of  the  carriage,  when 
the  owner  had  hired  the  pair  of  horses  of  a  stable-keeper  to  draw  it  for  a  day,  and  the 
owner  of  the  horses  had  provided  the  driver.  In  Quarman  v.  Burnett,  0  M.  &  W. 
499,  in  the  Exchequer,  1840,  the  same  question  arose,  and  it  was  decided  that  the 


been  repeatedly  held  in  England  that  do  a  lawful  act,  and  in  the  course  of  the 
Bush  0.  Steinman  cannot  be  supported  on  work  his  servants  commit  some  casual 
the  ground  on  which  the  judgment  of  the  act  of  wrong  or  n^ligence,  the  employer 
court  proceeded,  and  the  case  has  been  is  not  answerable.  Beedie  v.  London  & 
denied  to  be  law  in  several  of  the  United  K.  W.  K.  Ca,  4  Ezch.  244,  256  ;  Overton 
States.  The  question  has  been  said  to  be  v.  Freeman,  11  G.  B.  867  ;  Gayford  v. 
whether  the  party  sought  to  be  charged  NichoUs,  9  Exch.  702,  707 ;  Peacbey  r. 
stood  in  the  character  of  employer  to  the  Bowlsnd,  18  C.  B.  182  ;  Forsyth  v. 
party  by  whose  negligent  act  the  injury  Hooper,  11  Allen,  419 ;  Billiard  v.  Rich* 
was  occasioned,  and  although  it  was  ardson,  8  Gray,  849 ;  Blake  v.  Ferris, 
caused  by  the  negligent  management  of  1  Seld.  48  ;  Pack  v.  New  York,  8  N.  T. 
fixed  real  property,  the  same  test  will  222  ;  De  Forrest  v.  Wright,  6  Mich.  868  ; 
determine  the  liability  of  the  owner  in  Painter  v.  Pittsbuigh,  46  Penn.  St.  218 
cases  where  he  has  not  in  any  manner  (but  compare  Homan  v.  Stanley,  66  Penn. 
countenanced  the  doing  of  the  acts  com-  St.  464) ;  Eaton  v.  European  &  N.  A.  R. 
plained  of,  and  where  those  acts  do  not  Co.,  59  Me.  520,  581 ;  [McCarthy  v.  Sec- 
amount  to  a  nuisance.  Consequently,  if  ond  Parish,  71  Me.  818  ;  Cunningham  v. 
an  independent  contractor  is  employed  to  International  R   R.  Co.,   51  Tex.  508  ; 


the  result,  and  who  is  personally  liable  for  dependent  contractors,  or  sub-contractors, 

ne^igence.      Casement  v.  Brown,  148  U.  though  working  together  upon  the  same 

S.  615  ;  MoTgan  v.  Smith,  159  Mass.  570 ;  building,  are  not  feUow-servants,  as  they 

Geer  v.  Darrow,  61  Conn.  220  ;  Charlock  do  not  have  a  common  master.    Moigan  v. 

V.  Freel,  125  N.  T.  857 ;  Bailey  v.  Troy  Smith,  159  Mass.   570  ;  Powell  v.   Ya. 

ft  B.  R.  Co.,  57  Yt.  252 ;  Fulton  County  Cons.  Co.,  88  Tenn.  692 ;  see  Kelly  v. 

St.  R.  Co.  v.  McConneU,  87  Ga.   756 ;  Cohoes  Knitting  Co.,  82  N.  Y.  S.  459. 
Kew  Orleans  k  N.  E.  R.  Co.  v.  Reese,  61  The  employer  it  relieved  of  liability 

Miss.  581.    The  owner  of  a  tug-boat  it  an  only  as  to  the  mode  and  details  of  accom- 

independent  contractor  as  to  the  vessels  plishing  the  result  contracted  for,  and  is 

towed.    McLoughlin  v.  New  York  L.  &  T.  liable  when  the  very  thing  that  is  to  be 

Co.,  27  N.  Y.  S.  248.    A  contractor  is  not  done  causes  an  injury  or  creates  a  nuisance, 

liable  for  his  sub-contractor's  acts,  but  is  Brennan  v.  Schreiner,  28  Abb.  n.  c.  481  ; 

liable  to   the   sub-contractor's   employee  Carrico  v.  West  Ya.  &c.  Ry.  Co.,  89  W.  Ya. 

injured  by  negligence  in  the  work   not  86;  Williams  v.  Fresno  Canal  Co.,  96 Cal. 

sublet  Johnston  v.  Ott,  155  Penn.  St  17  ;  14  ;  Skelton  v.  Fenton  El.  Co.,  100  Mich, 

see  51  Am.  Dec  201,  n. ;  Johnson  v.  iind-  87  ;  Ohio  S.  R.  Co.  v.  Morey,  47  Ohio 

lay,  28  Q.  B.  D.  508.    The  servants  of  in-  St  207  ;  51  Am.  Dec.  202,  204,  n.      If 
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and  menial  servants  while  under  age,  for  then  the  master  is  to 
be  considered  as  standing  in  loco  parentis.  It  is  likewise  un- 
derstood that  a  servant  may  justify  a  battery  in  the  necessary 
defence  of  his  master.  ^  The  books  do  not  admit  of  a  doubt  on 
this  point ;  but  it  is  questioned  whether  the  master  can  in  like 
manner  justify  a  battery  in  defence  of  his  servant  In  the 
case  of  Letvard  v.  Basely ^(fi)  it  was  adjudged  that  he  could 
not,  because  he  had  his  remedy  for  his  part  of  the  injury  by  the 
action  per  quod  eervitium  amieiL  It  is,  however,  hesitatingly 
admitted  in  Hawkins,  and  explicitly  by  other  authorities,  that 
he  may;  and  the  weight  of  argument  is  on  that  side.(c)  In 
England,  there  seems  to  be  a  distinction  between  menial  and 
some  other  servants,  but  I  know  of  no  legal  distinction  between 
menial,  or  domestic  and  other 'hired  servants;  and  the  better 
opinion  is,  that  the  master  is  not  bound  to  provide  even  a 
menial  servant  with  medical  attendance  and  medicines  during 
sickness,  (d) 

3.  Of  Apprentices.  —  Another  class  of  servants  are  apprentices^ 
who  are  bound  to  service  for  a  term  of  years,  to  learn  some  art 
or  trade.  The  temptations  to  imposition  and-  abuse  to  which 
this  contract  is  liable  have  rendered  legislative  regulations 
particularly  necessary.  (2;) 


{b)  1  Lk.  Baym.  62  ;  1  Salk.  407. 

(e)  2  BoU.  Abr.  646,  D. ;  1  BL  Comm.  429  ;  Hawk.  P.  0.  b.  1,  0.  60,  see.  2S,  24  ; 
Reeve's  Domestic  Bektions,  p.  878.  In  Louisiana,  it  is  ezpreaslj  dedared,  by  law, 
tbat  a  master  may  justify  an  assault  in  defence  of  bis  servant,  as  weU  as  a  servant  in 
defence  of  his  master.  Tbe  right  is  made  to  rest  in  the  one  case  npon  interest,  and  in 
the  other  upon  duty.    Civil  Code  of  Louisiana,  art.  169. 

(d)  Sellen  v.  Norman,  4  Oair.  &  P.  80. 

1  Or  of  his  goods,  or  to  repossess  his  him,  according  to  Blades  v.  Higgi,  10  0« 
master  of  goods  wrongfully  detained  from    B.  N.  b.  718. 


{x)  At  common  law  the  Cither  cannot 
bind  his  infant  son  as  an  apprentice  with* 
out  his  consent  Bex  v.  Amesby,  8  B. 
&  Aid.  584.  The  eandngs  of  an  uneman- 
cipated  infant  belong  to  his  father.  Allen 
9.  Allen,  60  Mich.  685  ;  Beaver  v.  Bare, 
104  Penn.  St  58 ;  Com*th  v.  Graham,  167 
Mass.  78.  An  infant  may  be  apprenticed 
to  a  corporation.  Burnley  E.  C  Society  v. 
CsssoD,  [1891]  1  Q.  B.  75.  A  father  may 
[402] 


recover  from  one  who  employs  his  chfld 
without  his  consent  in  dangerous  wovk  in 
which  it  is  iigured.  Fort  Wayne  4bc.  By. 
Go.  V.  Beyerle,  110  Ind.  100 ;  Soldanels  v. 
Mo.  P^  By.  Go.,  28  Mo.  App.  516.  A 
mother  who  agrees  that  her  in&nt  son 
shall  woik  for  a  definite  period  at  certain 
wages  may,  if  the  agreement  is  invalid, 
recover  what  the  services  rendered  are 
fairly  worth,  allowing  for  time  and  nMite* 
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*  It  is  declared,  by  the  statute  law  of  New  York  (a)  (and  *  262 
which  may  be  taken  for  a  sample,  in  all  essential  respects, 
of  the  general  law  in  the  several  states  on  the  subject),  (()  that 
infants,  if  males,  under  twenty-one,  and  if  unmarried  females, 
under  eighteen  years  of  age,  may  be  bound  by  indenture  of  their 
own  free  will,  and  by  their  own  act,  with  the  consent  of  their 
father,  or  mother,  or  guardian,  or  testamentary  executors ;  or 
by  the  overseers  of  the  poor,  or  two  justices,  or  a  judge,  as  the 
case  may  be,  to  a  term  of  service,  as  clerk,  apprentice,  or  ser- 
vant, in  any  profession,  trade,  or  employment,  until  the  age  of 
twenty-one  years  if  a  male,  or  until  eighteen  years  of  age  if  a 
female,  or,  for  a  shorter  time.  In  all  indentures,  by  the  officers 
of  the  city  or  town,  binding  poor  children  as  apprentices  or  ser- 
vants, a  covenant  must  be  inserted  to  teach  the  apprentice  to 
read  and  write,  and,  if  a  male,  the  general  rules  of  arithmetic ; 


(a)  K.  T.  Revised  Statutes,  ii.  154,  sec.  1,  2,  4. 

(()  Statute  of  Illinois,  of  Ist  of  June,  1827 ;  of  Indiana,  of  Feb.  15,  1818,  though  it 
would  seem,  by  the  words  of  the  laat  act,  that  the  infant  might  bind  himself  an 
apprentice  of  his  own  free  will,  without  any  other  consent.  £lmer*s  New  Jersey 
IHgest,  12.  410  ;  B.  S.  N.  J.  1847,  p.  870 ;  Purdon's  Penn.  Dig.  58  ;  Virginia  Bevised 
Code,  ed.  1814,  L  240 ;  Statutes  of  Ohio,  Chase's  ed.  iiL  1816  ;  Massachusetts  Re- 
Tised  SUtutes,  1836  ;  Bevised  Code  of  MissiBsippi,  ed.  1822,  p.  898  ;  Rerised  Statutes 
of  Missouri,  1885,  pi  66  ;  Revised  Statutes  of  Vermont,  1889,  p.  844  ;  Dorsey's  Statu- 
tory Testamentary  Law  of  Maryland,  1888,  p.  80.  Some  of  the  statutes  are  much  more 
provisbnal  than  others,  and  they  generally  requiro  the  apprentice  to  be  taught  to  read, 
write,  and  cipher.  In  some  of  the  states  there  seems  to  be  no  provision,  except  for 
binding  out  poor  children  and  orphans.  In  Virginia,  orphan  boys,  bound  apprentices, 
axe  to  be  taught  common  arithmetic ;  but  by  the  act  of  1804,  c.  60,  black  or  mulatto 
orphans  were  not  to  be  taught  readings  writing,  or  arithmetic 


rial  used  in  his  instmctiou.  Dwyer  v. 
Bathbone,  5  N.  T.  S.  505.  Her  agree- 
ment is  invalid  if  the  father  is  living. 
Owens  V.  Frager,  119  Ind.  582.  If  the 
apprentice  is  an  habitual  thief,  he  may 
properly  be  dismissed  by  the  master,  who 
is  not  then  bound  to  return  the  premittm 
paid.  Learoyd  v.  Brook,  [1891]  1  Q.  6. 
481.  And  in  general  an  employee  who  con- 
tinuously, during  his  employment,  embes- 
zles  his  employer's  money,  is  not  eutitied 
to  recover  his  wages.  Peterson  v.  Mayer, 
46  Minn.  468.  As  to  apprenticeship  by 
contract,  see  Crombie  v.  McOrath,  189 
Mass.  550. 


Incapacity  caused  by  an  act  of  God, 
such  as  death  or  illness,  is  an  excuse  in 
law  for  non-performance  of  the  appren- 
tice's absolute  covenant  to  serve.  Boast 
V.  Firth,  L.  B.  4  C.  P.  1 ;  Simeon  o. 
Watson,  49  L.  J.  C.  P.  679.  Upon  the  mas- 
ter's death  after  partial  performance  of  his 
agreement  to  instruct  the  apprentice  there 
is  but  a  partial  failure  of  consideration, 
and  no  part  of  the  premium  paid  can  be 
recovered.  Whincup  v.  Hughes,  L.  B.  6 
0.  P.  78 ;  Ferns  v,  Carr,  28  Ch.  D.  409. 
A  settlement  may  be  acquired  by  appren- 
ticeship. Woodstock  Union  v,  Shipston- 
on-Stour  Union,  68  L.  T.  449. 
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and  ibe  oyerseers  of  the  poor  are  constituted  tiie  guardians  of 
erery  such  indented  servant  {e)  The  age  of  the  infant  must  be 
Inserted  in  the  indenture ;  and  the  consent  of  the  father  or  guar- 
dian must  be  signified  by  a  certificate  at  the  end  of,  or  indorsed 
upon,  the  indenture.  (cT)  For  refusal  to  serve  and  work,  infants 
are  liable  to  be  imprisoned  in  jail  until  they  shall  be  willing  to 
serve  as  such  apprentices  or  servants ;  and  also  to  serve  double 
the  time  they  had  wrongfully  withdrawn  themselves  from  service ; 
provided  the  same  does  not  extend  beyond  three  years  next  after 
the  end  of  the  original  term  of  service.  They  are  also  liable  to 
be  imprisoned  in  some  house  of  correction,  not  exceeding  a 
month,  for  ill  behavior  or  any  misdemeanor.  («)  Infants  coming 
from  beyond  sea  may  bind  themselves  to  service  until  the  age  of 
twenty-one,  and  even  beyond  it,  provided  it  be  to  raise  money 
for  the  payment  of  their  passage,  and  the  term  of  such  service 

does  not  exceed  one  year.  (/)     Grievances  of  the  apprentice 
*  263  or  servant,  arising  from  ill  usage  on  the  part  of  *  the 

master,  or  grievances  of  the  master  arising  from  a  bad 
apprentice,  are  to  be  redressed  in  the  general  sessions  of  the 
peace,  or  by  any  two  justices  of  the  peace,  who  have  power  to 
annul  the  contract,  and  discharge  the  apprentice,  or  imprison 
him,  if  he  should  be  in  the  wrong,  (a)  It  is  further  specially 
and  justly  provided,  that  no  person  shall  take  from  any  journey- 
man or  apprentice  any  contract  or  agreement,  that,  after  his 
term  of  service  expired,  he  shall  not  set  up  his  trade,  profes- 
sion, or  employment  in  any  particular  place;  nor  shall  any 
money  or  other  thing  be  exacted  from  any  journeyman  or 
apprentice,  in  restraint  of  the  place  of  exercising  his  trade,  (b) 
The  statute  of  New  York  (of  which  I  have  given  the  material 

{e)  Thia  clause  relatiTe  to  inrtrnction  was  first  directed  in  New  York,  by  tbe 
Btatate  of  1788,  to  be  inserted  in  the  indenture,  and  it  was  not  required  by  tbe  En^^h 
statutes.  In  Ck>nnecticut,  the  officers  or  proprietors  of  factories,  and  aU  manufiMtar- 
ing  establishments,  are  required  to  ha^e  all  the  children  employed  therein,  whether 
bound  by  indenture  or  otherwise,  taught  to  read  and  write  and  cipher,  and  made  to 
attend  public  worship,  and  to  take  due  care  of  their  morals  ;  and  they  are  made  sub- 
ject to  the  visitation  of  the  civil  authorities  in  these  respects,  and  are  liable  to  fine, 
and  to  have  the  apprentices  discharged,  if  found  in  default  Statutes  of  Gonnecticot» 
1838,  p.  415. 

(d)  New  York  Revised  Statutes,  ii.  154,  155,  sec,  3,  8,  10  ;  p.  158,  sec.  27. 

(e)  lb.  158, 159,  sec.  28,  29,  80,  81. 

(/)  N.  Y.  Revised  Sfatutee»  ii.  156,  sec.  12. 

(a)  lb.  159,  sec.  82.  (b)  K.  Y.  Revised  Statutes,  ii.  100,  sec.  89,  40. 
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provisions)  contains  the  substance  of  the  English  statute  law  on 
the  subject,  and  the  English  decisions  are  mostly  applicable. 
The  infant  himself  must  be  a  party  to  the  indenture,  except  in 
the  special  case  of  an  apprentice  who  is  chargeable  as  a  pauper. 
The  father  has  no  authority  under  the  statute  (and  the  latter 
cases  say  he  has  no  authority  even  at  common  law)  to  bind  his 
infant  son  an  apprentice,  without  his  assent;  and  the  infant 
cannot  be  bound  by  an  act  merely  in  paisj  and  if  he  be  not  a 
party  to  the  deed,  he  is  not  bound,  (c)  It  is  a  settled  principle 
of  the  English  and  American  law,  that  the  relation  of  master 
and  apprentice  cannot  be  created,  and  the  corresponding  rights 
and  duties  of  the  parent  transferred  to  a  master,  except  by 
deed.(d)  The  English  statute  law  as  to  binding  out 
minors  as  apprentices,  to  learn  some  useful  art,  trade,  *  or  *  264 
calling,  has  probably  been  very  generally  adopted  in  this 
country,  with  some  local  variations,  and  with  the  settled  limita- 
tion that  both  parent  or  guardian  and  infant  (except  the  case  of 
paupers)  must  signify  their  assent  by  being  parties  to  the  deed,  (a) 
The  general  rule  is,  that  male  infants  may  be  bound  till  their 
arrival  at  the  age  of  twenty-one,  but  females  only  till  their 
arrival   at  the  age  of  eighteen,  (i)    In  Pennsylvania,  though 

(c)  The  King  v.  InhabitaDts  of  Cromford,  8  East,  25  ;  The  King  v.  InhabitaDtB  of 
Arnesby,  8  B.  A  Aid.  684  ;  In  the  matter  of  M'DowleSy  8  Johns.  828 :  Stringfield 
V.  Heiakell,  2  Yerg.  546 ;  Pierce  v.  Maasenbnrg,  4  Leigh,  498 ;  Harney  v.  Owen, 
4  Blackf.  (Ind.)  887  ;  Balch  v.  Smith,  12  N.  H.  488.  In  Maryland,  the  father  appears 
to  have  the  discretion  to  bind  oat  his  child  as  an  apprentice,  on  reasonable  terms,  with- 
out any  consent  on  the  part  of  the  child.  Dorsey's  Statutory  Testamentary  Law  of 
Maryland,  1888,  p.  80. 

(d)  Castor  V.  Aides,  1  Salk.  68  ;  King  v.  Inhabitants  of  Bow,  4  Manle  k  S.  888  ; 
Squire  v.  Whipple;  1  Yt.  69 ;  Commonwealth  v.  Wilbanks,  10  Serg.  &  R.  416.  The 
statute  of  6  EUz.  required  the  binding  to  be  by  indenture. 

(a)  Statutes  of  Connecticut,  1888,  p.  413.  In  North  Carolins,  under  the  acts  of 
1762,  1796,  and  1800,  and  revised  and  amended  in  Revised  Statutes  of  N.  C.  1887,  i., 
the  county  court  may  bind  out  poor  orphan  children  and  illegitimate  children  until 
twenty-one  yean  of  sge  in  males  and  eighteen  in  females,  as  apprentices,  and  the 
master  is  to  teach  them  to  read  and  write,  and,  at  the  expiration  of  the  apprentice- 
ship, to  make  them  an  allowance.  The  binding  must  be  by  indenture  ;  and  the  stat- 
ute had  in  view  the  English  regulations  in  the  statutes  of  5  and  48  Eliz.  Though  all 
the  regulations  be  not'  precisely  followed,  the  deed  is  only  voidable  by  the  |iarties. 
This  is  the  general  rule.  PetersdorflTs  Abr.  tit  Apprentice,  III.  B. ;  18  Johns.  245. 
Kor  does  a  mere  abandonment  of  service  by  the  apprentice  avoid  it.  Down  v.  Davis, 
4  Dev.  64.  This  is  also  the  English  rule.  6  Mod.  69  ;  6  T.  R.  652  ;  16  East,  18,  27  ; 
8  Maule  &  S.  189. 

(b)  4  GreenL  86,  40  ;  Revised  Laws  of  Illinois,  ed.  1888,  p.  68.    This  is  the  rule  in 
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infants  may  be  bound  to  apprenticeship  under  the  nanal  checks,  (tf) 
yet  it  has  been  held  {d)  that  an  infant  could  not  be  bound  by  his 
father  or  guardian  as  a  servant  to  another;  while  in  Massachu- 
setts their  statute  law  concerning  apprentices  does  not  make  void 
all  contracts  binding  the  minor  to  service  that  are  not  made  in 
conformity  to  the  statute.  It  has  been  held  (e)  that  the  father 
may,  at  common  law,  bind  his  infant  son  to  service,  and  the 
contract  will  be  good,  independent  of  the  statute.  The  doctrine 
is  contrary  to  the  English  law,  and  to  the  construction  of  the 
statute  of  New  York,  and  to  the  rule  in  Pennsylvania;  and  it 
has  been  questioned,  in  the  case  of  ITie  United  States  v.  Bain-' 
bridge.  (/)  It  was  decided  in  that  last  case  that  the  father  could 
not  bind  his  infant  son,  without  his  consent,  to  military  service, 
and  that  where  his  enlistment  has  been  held  valid,  it  was  by 
force  of  the  statute  authority  of  the  United  States.  In  Louisiana, 
a  minor  may  be  bound  to  serve  as  an  apprentice  to  learn  some 
art  or  trade,  with  the  consent  of  the  parent,  or  tutor,  or  parish 
judge ;  and  the  time  expires  at  the  age  of  eighteen  in  males  and 
fifteen  in  females.  The  contract  is  made  before  a  notary,  and 
read  to,  and  signed  by  the  parties.  (^)  The  master  may  correct 
his  apprentice  with  moderation,  for  negligence  or  misbehavior,  (h) 
Whether  an  indented  apprentice  can  be  assigned  by  one  master 

Ohio,  ftod  the  indeDtnre  of  semoe  is  to  be  executed  by  the  father,  or,  in  ctae  of  hit 
death  or  incapacity,  by  the  mother,  or  by  gnardiaDS  appointed  for  infants  onder 
twelve  or  fourteen,  or  by  the  tmstees  of  the  town,  as  the  case  may  be ;  and  it  does 
not  seem  to  require  that  the  infant  should  join  the  execution  of  the  indenture.  Stat- 
utes of  Ohio,  1824.  In  Connecticut,  the  statute  requires  that  the  minor's  assent 
should  be  expressed  in  the  indenture,  by  subscribing  the  same,  when  bound  by  the 
parent  or  guardian,  as  an  apprentice,  to  learn  some  trade  or  profession.  Males  may 
be  bound  till  twenty-one,  and  females  till  eighteen.  Revised  Statutes  of  Conneeticut, 
1821.  If  the  guardiau,  in  Ohio,  binds  out  the  infant  until  eighteen  or  twenty-one, 
the  Court  of  Common  Pleas  must  approve  of  the  terms.  Chase's  Statutes  of  Ohio, 
it  1818.  Under  the  English  statute  of  5  Eliz.,  an  indenture  of  apprenticeship,  for  a 
less  period  than  seven  years,  is  voidable  at  the  election  of  the  parties,  and  not  other- 
wise. Bex  V,  Inhabitante  of  St  Nicholas,  Burr.  Sett.  Cas.  91 ;  Gray  r.  Cookson,  16 
Es8t,13. 

(e)  Commonwealth  o.  Vanlear,  1  Serg.  &  R.  248;  Commonwealth  v.  Moore,  I 
Ashm.  123 ;  Guthrie  v.  Murphy,  4  Watts,  80  ;  Purdon's  Dig.  58,  69. 

{d)  Respublica  v.  Keppele,  2  Dallas  197.  But  see  etnUra,  1  S.  ft  R.  252  ;  1  Browne^ 
275. 

(e)  Day  o.  Everett,  7  Mass.  145.  (/)  I  Mason,  71. 

(g)  Civil  Code  of  Louisiana,  art.  158-167. 

{h)  Civil  Code  of  Lonisianay  art.  158-167;  Commonwealth  v,  Biard,  1  Ashm. 
267,  H.  p. 

[406] 


i«ECT.  XZXn.]  OF  THE  SIGHTS  OF  PEB80NS.  *  265 

to  another,  is  a  *  question  which  does  not  seem  to  have  *  265 
been  definitely  settled,  (a)  It  was  concluded  in  the  case 
of  Nickenon  v.  JS6wardj{b)  that  such  an  assignment  might  be 
good,  by  way  of  covenant  between  the  masters,  though  not  as 
an  assignment  to  pass  an  interest  in  the  apprentice.  As  was 
observed  by  Lord  Mansfield,  (c)  though  an  apprentice  be  not 
strictly  assignable  nor  trajismissiblc,  yet  if  he  continue  with 
his  new  master,  with  the  consent  of  all  parties,  and  his  own,  it 
is  a  continuation  of  the  apprenticeship.  The  master  is  entitled 
to  the  wages  and  fruit  of  the  personal  labor  of  the  apprentice, 
while  the  relationship  continues  aqd  the  apprentice  is  in  his 
service ;  and  there  are  cases  which  give  the  master  a  right  to  the 
wages  or  earnings  of  the  apprentice  while  in  another's  service, 
and  with  or  without  his  master's  license,  and  even  though  the 
trade  or  service  be  different  from  that  to  which  the  apprentice  is 
bound,  (d)     But  Lord  Hardwicke  declared,  in  the  case  before 

(a)  Thfl  better  doctrine  is,  that  ui  apprentice  cannot,*  without  his  consent,  be  trans* 
ferred  or  assigned  by  bis  master.  Haley  v.  Taylor,  8  Dana  (Ry.)t  222.  Bat  in  Penn- 
sylTaniay  by  statute,  executors  and  administrators,  and  even  the  master,  may,  under 
certain  circumstances,  assign  over  the  spprentice.  Purdon's  Dig.  60.  The  New  York 
statute  sllows  the  contract  made  by  an  infant  coming  from  a  foreign  country,  and 
binding  himself  to  service,  to  be  assigned  to  the  master,  under  certain  checks  ;  and, 
generally,  the  contracts  for  service  as  clerk,  apprentice,  or  otherwise,  may  be  assigned 
upon  the  death  of  the  master,  by  his  execnton  or  administrators,  with  the  assent  of 
the  apprentice,  and  without  it,  under  the  orden  of  the  general  sessions  of  the  peace. 
K.  T.  Bevised  Statutes,  ii.  156,  sec.  14,  p.  160,  sec  41,  42.  The  MassachusetU  Re- 
Tised  Statutes  of  1836  (and  which  appear  to  me  to  be  an  exceUent  sample  of  clear, 
brief,  temperate,  and  judicious  codification),  declare  that  minora  may  be  boimdas 
apprentices  or  servants,  females  untU  eighteen,  or  marriage,  and  males  until  twenty- 
one,  by  the  father ;  or,  if  he  be  dead  or  incompetent,  by  the  mother  or  lawful 
guardian,  and,  if  illegitimate,  by  the  mother.  If  they  have  no  competent  parent  or 
guardian,  they  may  bind  themselves,  with  the  approbation  of  the  selectmen  of  the 
town.  Minora  above  fourteen  are  to  testify  their  assent  by  signing  the  indenture. 
The  overseen  of  the  poor  may  bind  the  children  of  paupers.  The  court  may  dis- 
charge the  apprentice  from  his  service,  or  the  master  from  his  contract,  for  good  cause. 
The  death  of  the  master  discharges  the  apprenticeship,  and  the  right  of  the  father  to 
assign  or  contract  for  the  services  of  his  children  during  their  minority  is  saved. 

{b)  19  Johns.  118.  See  also  Caister  v.  Eccles,  1  lid.  Raym.  688.  In  the  case 
•f  the  Commonwealth  v,  Yanlear,  1  Serg.  &  R.  248,  the  assent  of  both  father  and  ap- 
prentice was  held  to  be  requisite,  under  the  statute  law  of  Pennsylvania,  to  a  valid 
'assignment  of  the  articles  of  apprenticeship. 

(e)  The  King  v.  The  Inhabitants  of  Stockland,  Dong.  70  ;  [Guilderland  «.  Knox, 
5  Cow.  868 ;  Williams  v.  Finch,  2  Barb.  208.] 

{d)  Hill  V.  Allen,  1  Yes.  88 ;  Barber  v.  Dennis,  6  Mod.  69 ;  Lightly  v.  Cloaston, 
1  Taunt.  112 ;  Haig.  Co.  Litt.  117,  note  a.  If  an  apprentice  runs  away,  and  en  ten  into 
another  service^  his  gains  bebng  to  the  master  from  whom  he  deserted,  James  v.  Le 
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him,  that  if  the  master  had  not  done  his  duty  with  the  appren- 
tice, and  had  been  the  unjustifiable  cause  of  his  pursuing 
*  266  a  different  course  of  life,  he  would  grant  relief  in  *  equity 
against  the  master's  legal  claim  to  his  earnings.  Upon 
the  death  of  the  master,  the  apprenticeship  is  essentially  dis- 
solved, for  the  end  and  design  of  it^  as  a  personal  trust,  cease ; 
but  the  assets  in  the  hands  of  the  representatives  of  the  master 
are  chargeable  with  the  necessary  maintenance  of  the  infant 
apprentice,  {a) 

Roy,  6  Johns.  274,  though  prize-money  earned  in  a  ship  of  war  fomiB,  in  England,  an 
exception.  Oarsan  v.  Watts,  8  Dong.  850.  The  master  of  an  apprentioe  is  honnd  to 
pay  for  medical  attendance  on  the  apprentice,  from  the  nature  of  the  relation  hetweeii 
them.  It  is  not  so  in  the  case  of  hix«d  serrants ;  and  eyen  the  father  is  only  honnd 
when  the  serrices  haye  been  rendered  at  his  instance.  Eaaley  v.  Craddock,  4  Band. 
428.  By  the  English  cases,  the  better  opinion  ^uld  seem  to  be,  that  the  ntaster  is 
not  liable  for  medical  assistance  to  14s  hired  servants.  Kewby  «.  Wiltshire.  4  Dong. 
284 ;  Wennall  v.  Adney,  8  Bos.  A  P.  247  ;  eonira.  Lord  Kenyon,  in  Scarman  v,  GasteU, 
1  E^.  270. 

(a)  The  King  v.  Peck,  1  Salk.  66 ;  Baxter  «.  Bnrfield,  Str.  1266.  It  has  been 
held,  in  YerMulles  v.  Hall,  5  La.  281,  that  the  oontract  of  apprenticeship  was  per- 
sonal, and  not  susceptible  of  alienation  without  the  consent  of  all  parties  ooncemed, 
and,  consequently,  that  it  ceased  on  the  insolvency  as  well  as  death  of  the  mas- 
ter, inasmuch  as  his  character  and  disposition  entered  into  the  consideration  of  the 
contract. 

This  relation  of  master  and  apprentice  was,  in  its  original  spirit  and  policy,  wi 
intimate  and  interesting  connection,  calculated  to  give  the  apprentice  a  thorough 
trade  education,  and  to  adrance  the  mechanic  arts  in  skill,  neatness  and  fidelity  of 
workmanship,  as  well  as  in  the  facility  and  utility  of  their  application.  The  rela- 
tionsbip,  if  duly  cultivated  under  a  just  sense  of  the  responsibility  attached  to  it, 
and  with  the  moral  teachings  which  belong  to  it,  will  produce  parental  care,  vigi- 
lance, and  kindness  on  the  part  of  the  master,  and  a  steady,  diligent,  fiedthful,  and 
reverential  disposition  and  conduct  on  the  part  of  the  apprentice. 

In  taking  leave  of  the  extensive  subject  of  the  domedic  relaHons,  I  cannot  refrain 
from  acknowledging  the  assistance  I  have  received  from  the  work  of  the  late  Chief 
Justice  Reeve,  on  that  title.  That  excellent  lawyer  and  venerable  man  has  discussed 
every  branch  of  the  subject  in  a  copious  manner ;  and  though  there  is  some  want  of 
precision  and  accuracy  in  his  reference  to  authority,  and  sometimes  in  his  deduc- 
tions, yet  he  everywhere  displays  the  vigor,  freedom,  and  acuteness  of  a  sound  and 
liberal  mind. 

[408] 


LECT.   XXXIU.]  OP  THE  BIGHTS  OP  PERSONS.  *  268 


LECTURE  XXXIII. 


OP    CORPORATIONS. 


A  COBPOBATIOK  is  a  franchise  possessed  by  one  or  more  individ- 
uals, who  subsist,  as  a  body  politic,  under  a  special  denomination, 
and  are  vested,  by  the  policy  of  the  law,  with  the  capacity  of 
perpetual  succession,  and  of  acting  in  several  respects,  however 
numerous  the  association  may  be,  as  a  single  individual. 

The  object  of  the  institution  is  to  enable  the  members  to  act  by 
one  united  will,  and  to  continue  their  joint  powers  and  property 
in  the  same  body,  undisturbed  by  the  change  of  members,  and 
without  the  necessity  of  perpetual  conveyances,  as  the  rights  of 
members  pass  from  one  individual  to  another.  All  the  individ- 
uals composing  a  corporation,  and  their  successors,  are  considered 
in  law  as  but  one  person,  capable,  under  an  artificial  form,  of 
taking  and  conveying  property,  contracting  debts  and  duties,  and 
of  enjoying  a  variety  of  civil  and  political  rights.  One  of  the 
peculiar  properties  of  a  corporation  is  the  power  of  perpetual 
succession ;  for,  in  judgment  of  law,  it  is  capable  of  indefinite 
duration.  The  rights  and  privileges  of  the  corporation  do  not 
determine,  or  vary,  upon  the  death  or  change  of  any  of  the  in- 
dividual members.  They  continue  as  long  as  the  corporation 
endures. 

It  is  sometimes  said  that  a  corporation  is  an  immortal  as  well 
as  an  invisible  and  intangible  being.  But  the  immortality  of  a 
corporation  means  only  its  capacity  to  take  in  perpetual  succes- 
sion so  long  as  the  corporation  exists.  It  is  so  far  from  being 
immortal,  that  it  is  well  known  that  most  of  the  private 
corporations  recently  created  by  statute  *  are  limited  in  *  268 
duration  to  a  few  years.  There  are  many  corporate  bodies 
that  are  without  limitation,  and,  consequently,  capable  of  con- 
tinuing so  long  as  a  succession  of  individual  members  of  the  cor^ 
poration  remains  and  can  be  kept  up. 
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•Hir*«,  yrot'i^^  ihef  wtrt  wA  at  vanaaee  with  tlie  laws  of  the  whole  itate.  See 
^;U>0Ma'0  lrt§mfrUUiiM  on  the  AnewMka  of  the  Atheniaaa.  Si8,  where  he  feiaa  to 
OaliM  f  M  0/ll«i^,  Ub.  4«  IX  The  l4nn  wen  aabdiririoM  of  the  tribca.  and  thc7  had 
•a^^ti  ciMfir  r«a|M9i:rtlre  mafiatntea,  their  own  independent  propertj,  their 
IfdnMnry,  and  fHMrral  metrtinyi  or  aaienibiici  for  deiiberntion  and  dedakn 
own  alfalra.  Il  wm»  tmstmuy  far  every  citizen  of  Attica,  whether  gennine  or  ado|iCed, 
Ut  \ieiim%  U»  mmtt'  ttrm  Ilimiaa,  and  to  hare  hit  name  enroikd  in  Ha  regiater.  Ih.  359^ 
3M,  T\nem  <M\  and  political  inatitutiona  bear  tome  analoQr  to  the  coontiea,  cttiea, 
and  towna  in  oar  American  atatea. 
{r)  V\%.  47.  22,  3.  L 
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for  some  useful  business  or  purpose  with  power  to  act  like  a 
single  individual ;  and  if  they  abused  their  right,  or  assembled 
for  any  other  purpose  than  that  expressed  in  their  charter, 
*  they  were  deemed  Ulicita^  and  many  laws,  fi*om  the  time  *  269 
of  the  Twelve  Tables  down  to  the  times  of  the  emperors, 
were  passed  against  all  illicit  or  unauthorized  companies,  (a)  In 
the  age  of  Augustus,  as  we  are  informed  by  Suetonius,  (i)  cer- 
tain corporations  had  become  nurseries  of  faction  and  disorder ; 
and  that  emperor  interposed,  as  Julius  CaBsar  had  done  before 
him,  (c)  and  dissolved  all  but  the  ancient  and  legal  corporations 
—  cuncta- collegia^  prceter  antiquitvs  eonstitiUa  dUtraxit.  We  find, 
also,  in  the  younger  Pliny,  (d)  a  singidar  instance  of  extreme 
jealousy  indulged  by  the  Roman  government  of  these  corpora- 
tions. A  destructive  fire  in  Nicomedia  induced  Pliny  to  recom- 
mend to  the  Emperor  Trajan  the  institution,  for  that  city,  of  a 
fire  company  of  one  hundred  and  fifty  men  (collegium  fabrorum)^ 
with  an  assurance  that  none  but  those  of  that  business  should 
be  admitted  into  it,  and  that  the  privileges  granted  them  should 
not  be  extended  to  any  other  purpose.  But  the  emperor  refused 
to  grant,  and  observed  that  societies  of  that  sort  had  greatly  dis- 
turbed the  peace  of  the  cities ;  and  he  observed,  that  whatever 
name  he  gave  them,  and  for  whatever  purpose  they  might  be 
instituted,  they  would  not  fail  to  be  mischievous. 

The  powers,  capacities,  and  incapacities  of  corporations,  under 
the  English  law,  very  much  resemble  those  under  the  civil  law  ; 
and  it  is  evident  that  the  principles  of  law,  applicable  to  corpora- 
tions under  the  former,  were  borrowed  chiefly  from  the  Roman 
law,  and  from  the  policy  of  the  municipal  corporations  established 
in  Britain  and  the  other  Roman  colonies,  after  the  countries  had 
been  conquered  by  the  Roman  arms.  Under  the  latter  system, 
corporations  were  divided  into  ecclesiastical  and  lay,  civil  and 
eleemosynary.  They  could  not  purchase  or  receive  donations  of 
land  without  a  license,  nor  could  they  alienate  without 
just  cause.  These  restraints  *  bear  a  striking  resemblance  *  270 
tp  the  mortmain  and  disabling  statutes  in  the  English  law. 
They  could  only  act  by  attorney ;  and  the  act  of  the  majority 

(a)  Taylor's  Elements  of  the  ayil  Law,  667-670. 
(6)  Ad.  Aag.  32. 

(c)  Suet.  J.  Cssar.  42. 

(d)  EpUt.  b.  10 ;  Letters,  42,  43. 
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bound  the  whole ;  and  they  were  dissolved  by  death,  surrender, 
or  forfeitui*e,  as  with  us.  (a)     Corporations  or  colleges  for  the 
advancement  of  learning  were  entirely  unknown  to  the  ancients, 
and  they  are  the  fruits  of  modern  invention.     But  in  the  time  of 
the  latter  emperoi-s  the  professors  in  the  different  sciences  began 
to  be  allowed  regular  salaries  from  the  government,  and  to  be- 
come objects  of  public  regulation  and  discipline.     By  the  close 
of  the  third  century  these'  literary  establishments,  and  particu- 
larly   the   schools  at   Rome,   Constantinople,   Alexandria,  and 
Berytus,  assumed  the  appearance  of  public  institutions.     Privi- 
leges and  honoi-s   were  bestowed  upon  the  professors  and  stu- 
dents,  and  they  were  subjected  to  visitation  and  inspection  by 
the  civil  and  ecclesiastical  powers,  (i)     It  was  not,  however, 
until  after  the  revival  of  letters,  or  at  least  not  until  the  18th 
century,  that  colleges  and  universities  began  to  confer  degrees, 
and  to  attain  some  portion  of  the  authority,  influence,  and  solidity 
which  they  enjoy  at  the  present  day.  (<?)     The  erection  of  civil 
or  municipal  corporations,  for  political  and  commercial  purposes, 
took  place  in  the  early  periods  of  the  history  of  modem  Europe. 
Nor  were  they  unknown  to  the  ancient  Romans,  for  their  do- 
minion was  composed  of  numerous  cities  or  municipal  corpora- 
tions. ((2)     Cities,   towns,  and  fraternities  were  invested   with 
corporate  powers  and  privileges,  and  with  a  large  civil  and  crim- 
inal jurisdiction.     These  immunities  were  sought  after  from  a 
spirit  of  liberty  as  well  as  of  monopoly,  and  created  as  ban-iers 
against  feudal    tyranny.     They  afforded    protection    to    com- 
merce and   the   mechanic  arts,  and  formed  some  counterpoise 
to  the  exorbitant  powers  and  unchecked  rapacity  of  the   feu- 
dal barons.  (^)     By   this  means,  order  and  security,  industry, 

(a)  1  Brown's  Qvil  and  Adm.  Law,  142, 143;  Wood's  Inst  of  the  Civil  Law, 
184. 

(6)  1  Bro.  avil  Law,  151, 1S2-164. 

(e)  lb.  151, 162,  note. 

{d)  The  history  of  the  conquest  of  the  world  by  Rome,  says  M.  Guizot,  in  his  His- 
tory of  the  Civilization  of  Europe,  ed.  Oxford,  42,  is  the  history  of  the  conquest  and 
foundation  of  a  vast  number  of  cities.  In  the  Roman  world  there  was,  as  to  Europe', 
an  almost  exclusive  preponderance  of  cities,  and  an  absence  of  oountiy  populations 
and  dwellings.  It  was  a  great  coalition  of  municipalities,  once  free  and  independent 
(for  cities  were  states),  and  whose  powers,  upon  their  conquest,  were  transferred  to 
the  central  government  and  municipal  sovereignty  of  Rome. 

(e)  Hallam,  on  the  Middle  Ages,  i.  165-171,  808, 804.  The  corporation  of  the  city 
of  London  had  its  privileges  and  the  rights  of  its  freemen  secured  by  a  pzoviaion  in 
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*  trade,  and  the  arts,  revived  in  Italy,  France,  Spain,  Ger-  *  271 
many,  Flanders,  and  England ;  and  to  the  institution  of 
civil  or  political  corporations,  with  lai-ge  charter  privileges,  may 
be  attributed,  in  some  considerable  degree,  the  introduction  of 
regular  government  and  stable  protection,  after  Europe  had,  for 
many  ages,  been  deprived,  by  the  inundation  of  the  barbarians, 
of  all  the  civilization  and  science  which  had  accompanied  the 
Roman  power,  (a) 

But  although  corporations  were  found  to  be  very  beneficial  in 
the  earlier  periods  of  modem  European  history,  in  keeping  alive 
the  spirit  of  liberty,  and  in  sustaining  and  encouraging  the  efforts 
for  social  and  intellectual  improvement,  their  exclusive  privileges 
have  too  frequently  served  as  monopolies,  checking  the  free  circu- 
lation'of  labor,  and  enhaujcing  the  price  of  the  fruits  of  industry. 
Dr.  Smith  (i)  does  not  scruple  to  consider  them,  throughout 
Europe,  as  generally  injurious  to  the  freedom  of  trade  and  the 
progress  of  improvement.  (<?)     The  propensity,  in  modem  times, 

Magn*  Charta.  It  is  stated  id  Glanville,  h.  6»  c.  b,  that  if  a  TiUein  remained  for 
a  year  and  a  day  in  any  privileged  town,  which  had  franchises  by  prescription  or 
charter,  he  became  thenceforward  a  free  member  of  the  corporation.  See  also 
Bracton,  lib.  1,  c.  10,  sec.  3,  f .  6,  b.  One  of  the  laws  of  William  the  Conqueror  was 
to  the  same  effect ;  and  this  custom  prevailed  equally  in  France  and  Scotland,  and 
boroughs  everywhere  became  the  cradles  of  freedom.  Lord  Coke  (Co.  Litt.  137,  b) 
says  that  manumission,  among  other  significations,  meant  the  incorporating  of  a  man 
to  be  free  of  a  company  or  body  politic,  as  a  freeman  of  a  city,  or  burgess  of  a  bor- 
ough. Messrs.  Merewether  and  Stephens,  in  their  History  of  Boroughs  and  Mu- 
nicipal Corporations  in  the  United  Kingdom,  i.,  Introduction,  London,  1885,  contend 
that  there  were  no  municipal  incorporations  until  the  reign  of  Henry  IV.,  though 
boroughs  existed  in  England  from  the  earliest  period ;  and  the  burgesses  were  the 
permanent,  free,  and  privileged  inhabitants  and  householders  sworn  and  enrolled  at 
the  court  leet.  The  terms  corporation  and  body  corporoU  first  appeared  in  the  reign  of 
Henry  IV.,  in  any  public  document.  The  first  charter  of  incorporation  to  a  municipal 
body  was  granted  under  Henry  VI.  Afterwards,  under  Edward  IV.,  the  doctrine 
was  first  advanced  in  the  common  pleas,  that  the  existence  of  corporations  might  be 
inferred  from  the  nature  of  the  cnrant,  without  words  of  incorporation.    lb.  Int.  34. 

(a)  Smith's  Inquiry  into  the  Wealth  of  Nations,  i.  396-401 ;  Robertson's  Chas.  V. 
i.  31,  34 ;  Hallam,  on  the  Middle  Ages,  i.  7S-S0 ;  Prescott's  History  of  Ferdinand  and 
Isabella,  i.  Int.  14-18,  63-66.  The  Castilian  cities  in  Spain  anticipated  the  cities  of 
Italy,  France,  England,  and  Germany,  in  the  acquisition  of  valuable  privileges  and 
jurisdictions. 

(6)  Inquiry,  i.  62, 121, 130, 132, 139,  462. 

(c)  The  monopoly  or  restrictive  system  which  protected  the  industry  of  privileged 
individuals,  by  confining  the  exercise  of  business  as  traders,  manufacturers,  and 
mechanics,  to  persons  licensed,  or  who  had  undergone  apprenticeships  and  examina- 
tions, destroyed  free  competition  and  perfection  in  the  mechanic  arts.  The  policy 
still  prevails  in  many  parts  of  continental   Europe,  and  in  considerable  vigor  in 
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has,  however,  been  to  multiply  civil  corporaticns,  especially  in  the 
United  States,  where  they  have  increased  in  a  rapid  manner  and 
to  a  most  astonishing  extent  The  demand  for  charters  of  incor- 
poration is  not  merely  for  municipal  purposes,  but  usually  for  the 
more  private  and  special  object  of  assisting  individuals  in  their 
joint-stock  operations  and  enterprising  efforts,  directed  to  the 
business  of  commerce,  manufactures,  and  the  various  details  of 
internal  improvement.  This  branch  of  jurisprudence  becomes, 
therefore,  an  object  of  curious  as  well  as  of  deeply  interesting 
research.  The  multiplication  of  corporations,  and  the  avidity 
with  which  they  are  sought,  have  arisen  in  consequence  of  the 
power  which  a  large  and  consolidated  capital  gives  them  over 
business  of  every  kind  ;  and  the  facility  which  the  incorporation 
gives  to  the  management  of  that  capital,  and  the  security  wdich  it 

affords  to  the  persons  of  the  members,  and  to  their  property 
*  272   not  vested  in  the  corporate  *  stock.    The  convention  of  tlie 

people  of  New  York,  when  they  amended  their  constitution 
in  1821,  endeavored  to  check  the  improvident  increase  of  corpo- 
rations, by  requiring  the  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  legislature,  to  every  bill  for  cre- 
ating, continuing,  altering,  or  renewing  any  body  politic  or  cor- 
porate, (a)     Even   this  provision  seems   to  have  failed  in  its 

Sweden.  Laing's  TraTels  in  Sweden,  in  1S88.  In  England,  ^e  statute  concerning 
monopolies,  of  21  James  I.,  c.  8,  which  was  a  magna  charta  for  British  indostrj,  was 
a  declaratory  act,  and  declared  that  all  monopolies,  and  all  licenses,  charters,  grants, 
letters-patent,  Ac.,  "  to  any  persons  or  bodies  politic,  for  the  toU  buying,  selling, 
making,  working,  or  using  anything  within  the  realm,"  were  unlawful  and  void,  with 
the  exception  of  patents  for  twenty-one  years  for  inrentions,  Ac.,  and  of  vested  cor- 
porate rights  relative  to  trade.  This  statute,  says  Mr.  Hume,  contained  a  noble 
principle,  and  secured  to  every  subject  unlimited  freedom  of  action,  provided  he  did 
no  injury  to  others,  nor  violated  statute  law. 

(a)  This  provision,  it  has  been  said,  only  applied  to  private,  and  did  not  apply  to 
public  or  municipal  corporations.  Nelson,, Ch.  J.,  in  The  People  v.  Morris,  13  Wend. 
325;  Walworth,  Ch.,  in  Warner  v.  Beers,  23  Wend.  126;  Purdy  v.  The  People, 
4  Hill  (N.  T.),  301.  But  it  was  decided  by  the  Supreme  Court  of  New  York,  in  I)e 
Bow  t;.  The  People,  1  Denio,  1,  and  by  the  Court  of  Errors  in  the  case  of  Purdy  v. 
The  People,  that  the  constitutional  check  extended  to  all  corporations,  whether  public 
or  private ;  and  that  to  ascertain  whether  a  bill  requiring  a  vote  of  two  thirds  of  each 
house  was  properly  passed,  the  courts  may  look  beyond  the  printed  statute-book,  to 
the  original  certificates  indorsed  on  the  bill,  and  even  to  the  journals  kept  by  the 
two  houses.  The  constitution  of  Michigan  requires  the  assent  of  two  thirds  of  the 
members  of  each  house  of  the  legislature  to  every  act  of  incorporation.  The  consti- 
tution of  New  Jersey  also  requires  three  fifths  of  the  members  elected  to  each  house 
to  pass  any  charter  for  banks  or  moneyed  corporations,  and  nil  such  charters  to  be 
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purpose ;  for  in  the  session  of  1828,  being  the  first  session  of  the 
legislature  under  operation  of  this  check,  there  were  thirtj-nine 

limited  to  a  term  not  exceerling  twenty  yean.  The  rerised  constitation  of  New  York, 
in  1846,  imposed  f urtlier  restraints  upon  the  creation,  and  farther  responsibilities 
upon  the  duties,  of  corporations.  It  declared  that  corporations  might  be  formed  under 
general  laws,  but  should  not  be  created  by  special  act,  except  for  municipal  purposes, 
and  in  cases  where,  in  the  judgment  of  the  legislature,  general  laws  would  not  enable 
them  to  attain  their  object  The  term  "  corporation  "  in  the  article  was  to  be  construed 
to  include  all  associations  and  joint-stock  companies  having  any  of  the  powers  and 
privileges  of  corporations  not  possessed  by  individuals  or  partnerships.  No  act  was 
to  be  passed  granting  any  special  charter  for  banking  purposes,  but  corporations  may 
be  formed  for  such  purposes  under  g^eneral  laws.  The  legislature  may  provide  for 
the  registry  of  aU  bills  and  notes  issued  as  money,  and  require  ample  security  for  tlie 
redemption  of  them  in  specie.  The  stockholders  in  every  corporation  and  joint-stock 
association  for  banking  purposes,  issuing  notes  of  any  kind  to  circulate  as  money, 
after  tlie  1st  of  January,  1860,  are  to  be  individually  responsible,  to  the  amount  of 
their  respective  sliares  therein,  for  all  its  debts  and  liabilities  contracted  after  that 
day.  In  case  of  hisolvency  of  any  bank  or  banking  association,  the  bill-holders  to 
have  preference  over  all  other  creditors.  Constitution  of  N.  Y.  of  1846,  art.  8.  The 
constitution  makes  it  the  duty  of  the  legislature  to  provide  for  the  organization  of 
cities  and  incorporated  villages,  and  to  restrict  their  power  of  taxation,  assessment, 
borrowing  money,  contracting  debts,  and  loaning  their  credit,  so  as  to  prevent  abuses 
thereof.  So  the  legislature  itself  is  prohibited  from  giving  or  loaning  in  any  manner 
the  credit  of  the  state  to,  or  in  aid  of,  any  individual,  association,  or  corporation. 
Const  art  7,  sec.  9.  Tliere  has  been  a  constantly  increasing  prejudice  in  this  country 
against  civil,  and  especially  moneyed,  corporations,  ever  since  Plnesident  Jackson, 
during  his  administration,  commenced  and  carried  on  an  unrelenting  hostility  to  the 
Bank  of  the  United  States,  and  which  terminated  in  the  final  extinction  of  that  bank. 
The  constitation  of  Wisconsin,  established  in  1846,  went  to  the  utmost  extreme  in  its 
hostility  to  aU  banking  institutions.  It  declares  that  there  shall  be  no  bank  of  issue 
within  that  state ;  that  the  legislature  shall  not  have  power  to  authorize  or  incorporate 
any  institution  baring  any  banking  power  or  privilege,  or  confer  any  banking  power 
or  privilege  on  any  institution  or  person ;  that  no  corporation  or  person  within  that 
state,  under  any  pretence,  shall  make  or  issue  any  paper  money,  note,  bill,  certificate, 
or  other  evidence  of  debt,  intended  to  circulate  as  money ;  that  no  corporation  within 
that  state,  under  any  pretence,  shaU  exercise  the  business  of  receiving  the  deposits  of 
money,  making  discounts,  or  buying  or  selling  bills  of  exchange,  or  do  any  other 
banking  business  whatever;  that  no  bank,  or  agency  of  any  bank  or  banking 
institution  In  or  without  the  United  States,  shall  be  established  or  maintained  in  that 
sute;  that  it  shall  not  be  lawful  to  circulate  within  the  state,  after  1847,  any  paper 
money,  note,  bill,  certiflcutc,  or  other  evidence  of  debt,  less  than  the  denomination  of 
810,  and,  after  1849,  lera  tlian  820;  and  the  legislature  is  required  forthwith  to  enact 
adequate  penalties  for  the  punishment  of  all  violations  and  evasions  of  the  pro- 
visions. 

The  construction  of  the  restrictive  clause  in  the  constitution  of  New  York,  of  1821, 
received  a  learned  discussion  and  great  consideration  in  the  cases  of  Warner  v.  Beers, 
president  of  the  North  American  Trust  and  Banking  Company,  and  of  Bolander  v. 
Steveps,  president  of  the  Bank  of  Commerce  in  New  York ;  23  Wend.  108.  Those 
institutions  were  voluntary  associations  of  individuals,  formed  under  tlie  provisions 
of  the  act  of  New  York  of  April  18, 1838,  entitled  "  An  act  to  authorize  the  business 
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new  private  companies  incorporated,  besides  numeroos  other  acts 
amending  or  altering  charters.  The  various  acts  of  incorporation 
of  private  companies  for  banking,  manufacturing,  literary,  chari- 
table, and  insurance  purposes ;  for  turnpike,  and  railroads,  and 
toll  bridges ;  and  for  many  other  objects  upon  which  private  in- 
dustry, skill,  and  speculation  can  be  freely  and  advantageously 
employed,  —  constitute  a  mighty  mass  of  charters,  which  occupy 
a  large  part  of  the  volumes  of  the  statute  law  in  almost  every 
state,  (i)     All  these  incorporations  are  contracts  between  the 

of  banking/'  and  which  act  allowed  the  Toluntaiy  creation  of  an  indefinite  nwnber  of 
soch  aaeodationf ,  at  the  pleaaore  of  any  penont  who  might  associate  for  the  purpose, 
upon  tlie  tenns  prescribed  hj  tlie  statute.  The  great  question  raised  in  those  cases 
was,  whether  those  institutions  were  corporations  within  the  purriew  of  the  constito 
tion,  requiring  the  assent  of  two  thirds  of  the  members  elected  to  each  branch  of  the 
legislature,  to  erery  bill  creating  any  hodj  politic  or  corporate ;  and  the  statute  in 
that  case  did  not  appear  to  have  been  passed,  and  did  not,  in  fact,  pass  by  such  an 
enlarged  majority.  The  decision  of  the  Court  of  Errors,  on  a  writ  of  error  from  the 
Supreme  Court,  on  the  7th  of  April,  1S40,  was,  that  the  Banking  Act  was  constitu- 
tionally passed,  though  it  did  not  receiTO  the  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  legislature,  and  that  the  associations  formed  under  the 
act  were  not  bodies  politic  or  corporate  wiihin  the  meanmg  of  the  eoiuiiiuium.  It  seemed 
to  be  admitted,  in  the  opinion  giren,  that  the  restrictire  clause  had  not  answered  the 
policy  which  dictated  it.  It  was  considered  that  the  tpirii  and  tmeaning  of  tke  ratrietive 
dauae  was  to  guard  against  the  increase  of  Joint-stock  corporations,  for  banking  and 
other  purposes  of  trade  and  profit  to  the  corporators,  with  exdusire  priTileges,  not 
enjoyed  by  the  dtisens  at  large,  —  that  although  those  banking  associations  had  many 
of  the  distinguishing  characteristics  of  corporations,  they  did  not  come  within  the 
true  legal  interpretations,  and  still  less  within  the  spirit  and  detign  of  the  rtatrieUm 
daute.  The  statute  conferred  the  power  of  free  banking,  and  did  not  create  any 
monopoly,  nor  secure  to  any  association  privileges  which  might  not  be  enjoyed  in 
the  same  manner  by  all  others,  nor  place  them  beyond  the  entire  control  of  the  legis- 
lature. This  decision  of  the  Court  of  Errors  was  received  and  confirmed  on  the 
principle  of  stare  decisis,  in  a  subsequent  writ  of  error  from  the  Supreme  Court  to 
that  court,  in  December,  1846,  in  the  case  of  Gifford  v,  Livingston,  2  Denio,  880. 
But  though  these  associations  are  not  corporations  within  the  spirit  and  meaning  of  the 
restrictive  clause  in  the  constitution,  requiring  the  assent  of  two  thirds  of  the  members 
of  each  branch  of  the  legislature  to  past  a  corporation,  yet  it  is  held  that  they  are,  to 
all  other  intents  and  purposes,  corporations,  and  as  such  liable  to  taxation  on  their 
capital,  if  deriving  any  income  or  profit  from  it,  like  other  corporations.  People  o. 
Assessors  of  Watertown,  1  Hill  (N.  T.),  616;  People  v.  Supervisors  of  NUgara, 
4  Hill  (N.  T.),  20.  See  also  infra,  Bl  26,  for  a  British  stotute  founded  on  similar 
principles  in  the  creation  of  joint«tock  companies.  The  above  decision,  hi  4  Hill, 
was  affirmed  on  error  in  the  same  case  in  7  Hill  (N.  T.),  604. 

(b)  The  laws  of  Massachusetts  give  the  greatest  facility  to  the  creation  of  bodies 
politic  and  corporate.  "  When  any  lands,  wharves,  or  other  real  estate  are  held  in 
common  by  five  or  more  proprietors,  they  may  form  themselves  into  a  corporation." 
Reviled  Statutes  of  1836,  pt.  1.  tit.  13,  c.  43,  sec.  1.  So  in  New  York,  by  stotute  in 
1811  (and  which  is  still  in  force),  manufacturing  corporations  may  be  created  by  the 

[416] 


LECT.   XXXIII.]  OP  THE   RIGHTS  OP  PERSONS.  *  272 

gOYernment  and  the  compauy,  which  cannot  ordinarily  be  a£Eected 
by  legislative  interference  ;  and  it  has  accordingly  been  attempted 
to  retain  a  control  over  these  piivate  corporations,  by  a  clause, 
now  usually  inserted  in  the  acts  of  incorporation,  that  '^it  shall 
be  lawful  for  the  legislature,  at  any  time  hereafter,  to  alter, 
modify,  or  repeal  the  act."  (c)  With  this  general  view  of  the 
rise  and  progress  of  corporations,  I  shall  proceed  to  a  more  par- 
ticular detail  of  the  general  principles  of  law  applicable  to  the 
subject,  (d) 

mere  association  of  flre  or  more  peraons  filing  a  certificate  designating  their  name, 
capital,  object,  and  location.  A  similar  law  was  passed  in  Michigan  and  in  Connecticut 
in  1887.  The  increase  of  corporations,  in  aid  of  private  Industry  and  enterprise,  has 
kept  pace  in  erery  part  of  our  country  with  the  increase  of  wealth  and  improve- 
ment. The  Massachusetts  legislature,  for  instance,  in  the  session  of  1887,  incorporated 
upwards  of  seventy  manufacturing  associations,  and  made  perhaps  forty  other  cor- 
porations relating  to  insurance,  roads,  bridges,  academies,  and  religious  objects.  And 
in  1888,  the  legislature  of  Indiana  authorized  any  twenty  or  more  citizens  of  any 
county,  on  three  weeks'  previous  public  notice,  to  organize  themselves,  and  become 
an  agricultural  society,  with  corporate  and  politic  powers ;  and  the  inhabitants  of  any 
and  cveiy  town  or  village  may  incorporate  themselves  for  the  institution  and  manage- 
ment of  a  public  library.  In  Pennsylvania,  the  courts  of  quarter  sessions,  with  the 
concurrence  of  the  grand  jury  of  the  couni^f,  may  incorporate  towns,  and  villages ;  Purdon's 
Dig.  130 ;  and  literary,  charitable,  or  religious  associations  and  fire  companies  may 
be  incorporated  under  the  sanction  of  the  Supreme  Court.    lb.  168, 172. 

(c)  In  Massachusetts,  there  is  a  standing  statute  provision^  that  every  act  of 
incorporation  wliich  should  be  thereafter  passed  shall  at  all  times  be  subject  to 
amendment,  alteration,  or  repeal^  at  the  pleasure  of  the  legislature,  unless  there 
should  be  in  the  same  act  an  express  provision  to  the  contrary.  Act  of  1830 ; 
Bevised  Statutes  of  1836.  In  North  Carolina,  all  bodies  corporate  are  limited  to 
thirty  years,  unless  otherwise  specially  declared.  Revised  Statutes  of  North  Carolina, 
1887.  In  New  York,  it  is  held,  and  very  correctly,  that  though  a  charter  of  incor- 
poration cannot  pass  without  the  assent  of  two  thirds  of  the  members  of  each  house, 
it  cannot  be  altered  without  the  like  assent,  notwithstanding  the  charter  contains  a 
reservation  of  a  power  in  the  legislature  to  alter,  modify,  or  repeal  the  charter  at 
pleasure;  for  that  reservation  conferred  no  new  power,  but  was  only  to  retain  the 
power  which  the  legislature  then  had  over  the  subject.  Com.  Bank  of  Buffalo  v. 
Sparrow,  2  Denio,  07. 

(</)  There  has  been  a  disposition  in  some  of  the  states  to  change,  in  an  essential 
degree,  the  character  of  private  incorporated  companies,  by  making  the  members 
personally  responsible  in  certain  events,  and  to  a  qualified  extent,  for  the  debts  of  the 
company.  This  is  intended  as  a  check  td  improvident  conduct  and  abuse,  and  to  add 
to  the  general  security  of  creditors ;  and  the  policy  has  been  pursued  to  a  moderate 
«  and  reasonable  degree  only,  in  Rhode  Island,  New  York,  Maryland,  and  South  Caro- 
lina. But  in  Massachusetts,  by  a  series  of  statutes,  passed  in  1808, 1818, 1821,  and 
1827,  an  unlimited  personal  responsibility  was  imposed  upon  the  members  of  manu- 
facturing corporations,  equally  as  in  the  case  of  commercial  partnerships.  [See 
Baire  Bank  v.  Hingham  Manufacturing  Co.,  127  Mass.  663.]  The  wisdom  of  the 
policy  has  been  strongly  questioned  (Amer.  Jurist,  ii.  02,  art  6;  id.  iv.  307) ;  and,  on 
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—  Corporations  are  divided  into   aggregaJU   and  %ole.{ay 

the  other  hand,  it  has  been  sapported  bj  high  authority  (Parker,  C.  J.,  17  Kass.  834); 
and  whether  it  be  well  or  ill  founded,  it  is  admirably  well  calculated  to  cure  all 
undue  avidity  for  cliarters  of  incorporations.  This  unlimited  personal  responsi- 
bility was  restrained  by  statute  in  1828  and  1830,  and  the  responsibility  applied 
only,  in  the  case  of  banks,  to  the  stockholders  at  the  time  of  loss,  by  mismanage- 
ment of  the  directors,  or  for  outstanding  bills  at  the  time  the  charter  expires. 
They  are  made  liable  in  their  iudiTidual  capacities  only  to  the  extent  of  the  stock 
they  may  hold  in  the  bank  at  the  time  of  the  abuse,  or  at  the  tune  of  the  expiration 
of  the  charter.  This  provision  was  continued  by  the  Massachusetts  Revised  Stat^ 
utes  of  1836,  p.  312,  sec.  80,  31,  and  has  been  essentially  adopted  by  statute  in  New 
Hampshire,  in  1837,  in  respect  to  manufacturing  corporations.  Persons  holding^ 
stock  in  corporations  as  trva^xt*  for  others  are  especially  exempted  from  personal 
responsibility.  Act  of  Mass.  1838.  The  personal  liability  of  the  stockholders  does 
not  enable  the  creditors  to  sue  them.  It  is  the  business  and  duty  of  the  corporation^ 
enforced  by  bill  in  equity  in  its  name,  to  compel  payments  from  individual  stock- 
holders. [See  Terry  e.  Little,  101  U.  S.  216 ;  Hatch  v,  Dana,  ib.  205 ;]  Baker  r.  Atlas 
Bank,  9  Mete.  182.  In  Percy  i;.  MiUaudon,  20  Martm,  68,  directors  of  a  bank  were 
held  personally  responsible  to  the  stockholders  for  gross  negligence  or  wanton  dis- 
regard of  duty.  The  statutes  of  Michigan,  in  1837, 1838.  go  further,  and  make  the 
directors  liable  for  the  amount  of  indebtedness  of  an  insolvent  bank ;  and  stock- 
holders are  made  liable,  secondarily,  in  proportion  to  the  amount  of  their  stocks. 
See  Angell  &  Ames  on  Corporations,  646-564,  3d  ed.,  relative  to  the  personal 
responsibility  of  corporators  under  state  statutes. 

In  England,  the  statute  of  4  &  5  Wm.  IV.  c.  94,  reciting  6  Geo.  IV.  c.  91,  by 
which  the  king  was  enabled  to  render  the  members  of  any  corporation,  thereafter 
created,  individually  liable  for  ito  contracts,  enacted  that  the  king,  after  three  months* 
notice  in  the  gazette  of  his  intention,  might,  by  letters-patent,  grant  Xo  any  company 
or  association,  for  any  trading,  charitable,  literary,  or  other  purpose,  corporate  powers, 
subject  to  such  conditions  for  the  prevention  of  abuses  in  the  management  of  their 
affairs,  the  security  of  creditors,  and  the  protection  of  the  public,  as  the  king  may 
see  fit  to  impose ;  but  no  execution  upon  any  judgment  or  decTee  to  issue  without 
specialleave  of  the  court,  after  notice  of  the  persons  to  be  charged,  nor  after  the 
expiration  of  three  years  after  such  person  shall  have  ceased  to  have  been  a  member 
of  the  company.  See  also  infra^  jii.  27,  note.  By  the  statutes  of  8  &  9  Vict.,  for 
consolidating  in  one  act  the  provisions  respecting  the  constitution  of  incorporated 
companies,  c.  16-18,  shareholders  are  liable  individually  to  the  amount  of  their  shares, 
and  no  further.  In  New  York,  not  only  in  manufacturing  incorporations  under  the 
general  act  of  March  22, 1811,  c.  67,  but  in  several  of  the  charters  of  fire  insurance 
companies,  there  is  a  provision,  that,  in  respect  to  the  debts  of  the  company  con- 
tracted before  the  corporation  expires,  the  persons  composing  the  corporation  at  the 
time  of  its  dissolution  shall  be  individually  responsible  to  the  extent  of  their  respec- 
tive shares  in  the  funds  of  the  company.  By  this  means  a  stockholder,  according  to 
some  recent  decisions,  incurs  the  risk  not  only  of  losing  the  amount  of  stock  sub- 
scribed, but  of  being  liable  for  an  equal  sum,  provided  the  debts  due  at  the  time  of 
the  dissolution  require  it.  See  Briggs  v.  Penniman,  1  Hopk.  300 ;  8.  c.  8  Cowen,  387  ; 
and  see  infra,  312.    The  tendency  of  legislation  and  of  judicial  decisions  in  the 

(o)  Co.  Litt.  8,  b;  250,  a. 
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A  corporation  sole  consists  of  a  single  person,  who  is  made  a 
body  corporate  and  politic,  in  order  to  give  him  some  legal 
capacities  and  advantages,  and  especially  that  of  perpetuity, 
which,  as  a  natural  person,  he  cannot  have.  A  bishop,  dean, 
parson,  and  vicar  are  given  in  the  English  books  as  instances  of 
sole  corporations;  and  they  and  their  successors  in  perpetuity 
take  the  corporate  property  and  privileges;  and  the  word  ^'suc- 
cessors "  is  generally  as  necessary  for  the  succession  of  property 
in  a  corporation  sole,  as  the  word  ^  heira  "  is  to  create  an  estate 
of  inheritance  in  a  private  individual,  (b)  A  fee  will  pass  to  a 
corporation  aggregate,  without  the  word  '' successors "  in  the 
grant,  because  it  is  a  body  which,  in  its  nature,  is  perpetual ; 
but,  as  a  general  rule,  a  fee  will  not  pass  to  a  corporation  sole, 
without  the  word  ^successors,"  and  it  will  continue  for  the  life 
only  of  the  individual  clothed  with  the  corporate  character,  (c) 
There  are  very  few  points  of  corporation  law  applicable  to  a  cor- 
poration sole.  They  cannot,  according  to  the  English  law,  take 
personal  property  in  succession,  and  their  corporate  capacity,  in 
that  respect,  is  confined  to  real  property,  (d)  The  corpora- 
tions generally  in  *  use  with  us  are  aggregate,  or  the  union  *  274 
of  two  or  more  individuals  in  one  body  politic,  with  a 
capacity  of  succession  and  perpetuity.  Besides  the  proper  aggre^ 
gate  corporations,  the  inhabitants  of  any  district,  as  counties, 
towns,  and  school  districts,  incorporated  by  statute,  with  only 
particular  powers,  are  sometimes  called  jtian  corporations.^ (a;) 

■ereral  states  is  to  incraase  the  penoDal  responsibility  of  stockholders  in  the  yarions 
private  corporate  institutions,  and  to  give  them  more  and  more  the  character  of  part- 
nerships, with  some  of  the  powers  and  privileges  of  corporations.  In  Angell  &  Ames 
on  Corporations,  c.  17,  8d  ed.,  the  extent  of  the  personal  liability  of  the  members  of 
a  private  corporation  for  the  debts  of  the  company  is  fully  examined. 

(b)  Co.  latt.  8,  b,  a.  There  are  instances  in  this  country  of  ministers  of  a  parish, 
seised  of  parsonage  lands  in  the  right  of  his  parish,  being  sole  corporations,  and  of 
county  and  town  oificers  created  sole  corporations  by  statute.  Angell  A  Ames  on 
Corporations,  8d  ed.  25. 

(e)  Co.  Litt.  94,  b,  and  notes  46  and  47  to  Co.  Litt.  lib.  1;  Yiner,  tit.  Estate,  L. 

{d)  1  Eyd  on  Corp.  76,  77  ;  Co.  Litt.  46,  b.  Bnt,  by  statute,  a  corporation  sole 
may  be  enabled  to  take  personal  as  well  as  real  property  by  succession  ;  and  a  treas- 

1  Quan  OorporcUiona,  Ac  —  See  Levy  now  settled  in  England  that  unpaid  stat- 
Court  V.   Coronor,  2  WaU.   501.     It  is    utory  trustees  for  public  purposes  (such 

(x)  Counties  in  Kevada,  whether  con*  wise,  are  liable  to  suits  in  both  the  Stato 
sidered  as  municipal  corporations  or  other-    and  Federal  courts.    Vincent  v.  Lincoln 
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No  private  action  for  neglect  of  corporate  duty,  unless  given  by 
statute,  lies  against  them,  as  such  a  corporation.     Having  no 

arer  or  collector,  for  instance,  is  sometimes  created  a  corporation  sole,  or  queui  cor- 
poration, for  the  purpose  of  taking  bonds  and  other  personal  property  to  him  in  his 
official  character,  and  of  transmitting  the  same  to  his  succesaors. 

as  maintaining  public  docks,  sluices,  and  Hyde  v.  Jamaica,  27  Vt.  448 ;  Jones  v. 

the    like)  may  be    liable    to   an  action  New  Haven,   84  Conn.   1 ;    Eastman  v. 

in  their  corporate  or  quasi-corporate  ca-  Meredith,  86  N.  H.  284,  —  cases  where  a 

pacity    for   damages    occasioned   by  the  municipal  corporation  was  held  not  liable 

negligent  performance  of  their  duty  by  for  the  negligent  performance  of  a  public 

themselves   or   their   servants.      Mersey  duty  imposed  without  its  assent.    See  also 

Docks  Trustees  v.  Gibbs,  L.  R.  1  H.  L.  98;  Conrad  v.  Ithaca,  16  N.  Y.  158.     [Muni- 

Coe  V.  Wise,  L.  R.  1  Q.  B.  711,  reversing  cipal  corporations  are  liable  for  negligent 

8.  c.  5  Best  &  Sm.  440.  (See  Ohrby  v.  Byde  construction  of  sewers^  &&,  which  results 

Commissioners,  6  B.  &  S.  748 ;)  Collins  v.  in  direct  injury,  Noonan  v.  City  of  Albany, 


Middle  Level  Commissioners,  L.  R.  4  C.  P. 
279  ;  Richmond  v.  Long,  17  Grattan  (Va.), 
376 ;  Nebraska  City  v.  Campbell,  2  BUck, 
590  ;  Weightman  v.  Washington,  1  Black, 
89;  Bobbins  v.  Chicago,  4  Wall.  657; 
Bloomington  v.  Bay,  42  III.  508.  OmUra, 
Pray  v.  Mayor  of  Jersey  City,  8  Vroom, 
(N.  J.),  394.     See  Wolcott  v.  Swampacott, 


79  N.  Y.  470 ;  8.  c.  85  Am.  R.  540  and 
note;  Smith  v.  City  Council,  88  Gratt. 
208  ;  GUlison  v.  City  of  Charleston,  16  W. 
Va.  282 ;  Deane  v.  Randolph,  182  Mass. 
475 ;  see  Dixon  v.  Met  Board  of  Woifa, 
7  Q.  B.  D.  418  ;  but  not  for  a  neglect  to 
perform  a  duty  imposed  by  law,  and  for 
which  they  receive  no  remuneration,  Hill 


1  Allen,  101 ;  Bigelow  v.  Randolph,  14  v.  Boston,  122  Mass.  844.  All  the  cases 
Gray,  541 ;  Hafford  v.  New  Bedford,  16  up  to  that  date  are  reviewed  at  length  by 
Gray,  297 ;  Barry  v.  Lowell,  8  Allen,  127;     Gray,  C.  J.,  in  the  case  last  cited.    Comp. 


County,  80  Fed.  Bep.  749.  A  precinct, 
issuing  bonds  as  authorized  by  the  statutes 
of  Nebraska,  is  not  thereby  created  a  body 
corporate  by  implication  in  order  to  insure 
collection  of  their  coupons.  Blair  o.  West 
Point  Precinct,  5  Fed.  Rep.  265.  Usually 
unincorporated  counties  and  townships  are 
distinguished  from  incorporated  cities  and 
towns  and  are  only  liable  in  tort  when 
made  so  by  statute.  See  Sherman  County 
9.  Simons,  109  U.  8.  735 ;  2  Dillon,  Mun. 
Corp.  (4th  ed.)  {  948  et  aeq. ;  Hill  v. 
Boston,  122  Mass.  344 ;  Tindley  v.  Salem, 
137  Mass.  171  ;  Howard  o.  Worcester,  158 
Mass.  426  ;  Maximilian  v.  New  York,  62 
N.  Y.  164 ;  Alamango  v.  Supervisors,  25 
Hun,  551 ;  Hughes  v.  Monroe  County,  29 
N.  Y.  S.  495  ;  Hollenbeck  v.  Winnebago 
County,  95  liL  148;  Kincaid  v.  Hardin 
County,  58  Iowa,  480. 
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Under  the  14th  Amendment  of  the 
U.  S.  Constitution  private  corporations  are 
"  persons,*'  and  cannot  be  deprived  of  their 
property  without  due  process  of  law.  Char- 
lotte ftc.  R.  Co.  V.  Gibbes,  142  U.  S.  886. 

A  municipal  as  well  as  other  corpora- 
tions may  be  included  under  the  word 
"person"  in  a  statute.  Springfield  v. 
Walker,  42  Ohio  St  548  ;  Dickie  v.  Bos- 
ton  &  A.  R.  Co.,  181  Mass.  516 ;  Brook- 
house  V.  Union  Ry.  Co.,  182  Mass.  178 ; 
United  States  v,  McGinnis,  1  Abb.  U.  S. 
122  ;  15  A.  G.  Op.  280.  A  municipal  cor- 
poration may  be  defendant  to  a  creditors' 
bill.  Hinsdale  D.  G.  Co.  v.  'Hlley,  10 
Bias.  572.  A  municipal  corporation  is 
not  liable  :  —  for  its  officers'  acts  or  negli- 
gence when  they  are  employed  only  spe- 
cially for  a  particular  work :  Mulcaims  r. 
Janesville,  67  Wis.  24 ;  or  when  they  ai« 
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corporate  fund,  each  inhabitant  is  said  to  be  liable  to  satisfy 
the  judgment,  if  the  statute  gives  a  suit  against  such  a 
community,  (a) 

Another  division  of  corporations,  by  the  English  law,  is  into 
ecdenastical  and  lat/.  The  former  ure  those  of  which  the  mem- 
bers are  spiritual  persons,  and  the  object  of  the  institution  is 

(a)  Bussell  o.  The  Men  of  Devon,  2  T.  B.  667  ;  Biddle  v.  Proprietors  of  Locks,  &c. 
on  Merrimack  Biver,  7  Mass.  187  ;  Parker,  C.  J.,  Merchants'  Bank  v.  Cook,  4  Pick. 
414  ;  Adams  v,  Wiscasset  Bank,  1  GreenL  361  ;  Chase  v.  Merrimack  Bank,  19  Pick, 
569.  In  the  case  of  the  Attorney  General  v.  Corporation  of  Exeter  (2  Bussell,  58), 
Lord  Eldon  held,  that  if  a  fee-fann  rent  was  chai^geable  on  the  whole  of  the  city,  it 
might  be  demanded  of  any  one  who  holds  property  in  it,  and  he  would  be  left  to  obtain 
contribution  from  the  other  inhabitants. 


Barnes  v.  District  of  Columbia,  91  IT.  S. 
540.  —  B.] 

Where  the  legislature  authorizes  such 
statutory  trustees  to  do  an  act  otherwise 
wrongful,  the  act  ceases  to  be  wrongful, 
not  because  it  is  for  a  public  purpose, 
but  because  it  is  so  authorized.  L.  B. 
1  H.  L.  112. 

It  IS  said  that  religious  societies  in- 
corporated under  the  statute  are  not 
ecclesiastical  corporations  in  the  sense 
of  the  English  law,  but  are  civil  corpora- 


tions governed  by  common-law  principles. 
Bobertson  v.  Bullions,  11  K.  Y.  243.  The 
Supreme  Court  of  the  United  States  have 
held  that  an  English  joint-stock  company 
formed  by  a  registered  deed  is  to  be 
treated  as  a  corporation  in  this  country, 
notwithstanding  it  is  declared  not  to  be 
one  by  act  of  Parliament,  and  although 
it  has  not  a  corporate  name,  and  the 
members  are  personally  liable  for  the 
debts  of  the  company.  Liverpool  Ins. 
Co.  V.  Massachusetts,  10  Wall.  566. 


enforcing  a  void  ordinances  Worley  v. 
Columbia,  89  Mo.  106  ;  Cavansgh  v.  Bos- 
ton, 18d  Mass.  426 ;  for  negligence  in 
performing  a  public  duty  imposed  by  law  : 
Wild  V.  Paterson,  47  N.  J.  L.  406 ;  or  for 
defects  in  the  plan  of  a  municipal  im- 
provement: Johnson  v.  District  of  Col- 


Pullman's  P.  C.  Co.,  139  U.  S.  24  ;  Stock* 
ton  V.  Central  B.  Co.,  50  N.  J.  Eq.  52; 
Fietsam  o.  Hay,  122  111.  293  ;  Brunswick 
G.  L.  Co.  V.  United  Gas  Co.,  85  Maine, 
582. 

In  an  article  in  28  Am.  L.  Bev.  222,  Mr. 
F.  H.  Cooke  distiug^ishes  between  public 


nmlna,  118  U.  S.  19.  The  legislature  is  corporations,  originally  militant  in  char- 
not  restricted,  in  the  delegation  of  power  acter,  and  private  corporations  originating 
to  municipal  corporations  to  pass  ordi-  in  industrial  activities,  and  concludes  that 
nances,  by  the  existence  of  general  laws  the  rule  of  ultra  vires  should  not  apply  to 


upon  the  same  subject.  In  re  Thomas, 
58  Kansas,  659;  Monroe  v.  Hardy  (La.), 
15  So.  Bep.  696. 

Quasi  public  corporations,  holding  prop- 
erty acquired  by  right  of  eminent  domain. 


business  corporations.  In  sn  article  in 
the  same  volume,  (p.  376,  407)  Judge 
Seymour  D.  Thompson  concludes  that 
the  true  rule  should  be  that  the  directora 
of  a  private  corporation  aro  warrantors  to 


cannot,  by  the  weight  of  authority,  sell  or  strangers  dealing  with  the  corporation  that 

lease  their  franchises  or  property  necessary  it  possesses  the  powers  exercised,  and  that 

to  their  exercise  without  the  authority  of  this  warranty  binds  the  corporation, 
the  legislature.     Central  Trans.  Co.  v, 

[421] 


•  276  OP  THE  RIGHTS  OP  PfiatSONS.  •        [PABT  lY. 

m 

also  spiritual.  With  us  they  are  called  religious  corporations. 
This  is  the  description  given  to  them  in  the  statutes  of  New 
York,  Ohio,  and  other  states,  providing  generally /or  the  incor^ 
poration  of  reUffious  8oeietie8,{b)  in  an  easy  and  popular  manner, 
and  for  the  purpose  of  managing,  with  more  facility  and  advan- 
tage, the  temporalities  belonging  to  the  church  or  congregation. 
Lay  corporations  are  again  divided  into  eleemosynary  and  civU. 
An  eleemosynary  corporation  is  a .  private  charity,  constituted 
for  the  perpetual  distribution  of  the  alms  and  bounty  of  the 
founder.  In  this  class  are  ranked  hospitals  for  the  relief  of 
poor,  sick,  and  impotent  persons,  and  colleges  and  academies 
established  for  the  promotion  of  learning  and  piety,  and  endowed 

with  property,  by  public  and  private  donations.  ((?)  Civil 
*  275  corporations  are  established  *  for  a  variety  of  purposes,  and 

they  are  either  public  or  private.  Public  corporations  are 
such  as  are  created  by  the  government  for  political  purposes,  as 
counties,  cities,  towns,  and  villages;  they  are  invested  with 
subordinate  legislative  powers,  to  be  exercised  for  local  purposes 
connected  with  the  public  good ;  and  such  powers  are  subject  to 
the  control  of  the  legislature  of  the  state,  (a)  They  may  also  be 
empowered  to  take  or  hold  private  property  for  municipal  uses ; 
and  such  property  is  invested  with  the  security  of  other  private 
rights.  (6)    So  corporate  franchises  attached  to  public  corpora- 

lb)  Act  of  New  York,  April  6, 1818,  c.  60 ;  of  Ohio,  February  5,  1819. 

(c)  1  Bl.  Comm.  471  ;  1  Kyd  on  Corp.  26-27  ;  1  Ld.  Baym.  6,  8 ;  1  Vea.  587  ;  9 
Ves.  406 ;  1  Burr.  200  ;  Lord  Holt,  in  Phillips  v.  Bury,  cited  in  2  T.  R.  858 ;  Dart- 
mouth  College  «.  Woodward,  4  Wheaton,  681 ;  [Yincennes  University  w.  Indiana,  14 
How.  268.] 

(a)  The  People  v,  Morris,  18  Wend.  825.  They  are  common  in  every  state.  One 
of  the  first  acts  of  the  General  Assembly  of  Connecticut,  1639,  was  the  incorporation  of 
all  towns  in  the  colony  with  town  privileges  for  local  purposes,  such  as  choosing  ofBoere 
and  magistrates  for  holding  local  courts,  and  to  provide  for  durably  keeping  a  r^stiy 
of  deeds  and  mortgages,  and  for  the  maintenance  of  schools  and  public  worship.  The 
establishment  of  towns  with  corporate  powers,  as  local  republics,  was  the  original  policy 
throughout  New  England,  and  it  hud  a  durable  and  benign  effect  upon  the  institutiona 
and  moral  and  social  character  of  the  people.  M.  de  Toctjueville,  in  his  De  la  De mo- 
oratie  en  Am^rique,  i.  64,  96,  appears  to  have  been  very  much  struck  with  the  institu- 
tions of  New  England  towns.  He  considered  them  as  smaU,  independent  republics,  in 
all  matters  of  local  concern,  and  as  forming  the  principle  of  the  life  of  American  liberty 
existing  at  this  day. 

(6)  Angell  &  Ames  on  Corporations,  8d  ed.  80.  These  local  corporations,  as  cttiee 
and  towns,  can  sue  and  be  sued  ;  and  the  judicial  reports  in  this  country,  and  espe* 
dally  in  the  New  England  states,  abound  with  cases  of  suits  against  towns,  in  their 
corporate  capacity,  for  debts  and  breaches  of  duty  for  which  they  were  responsible. 
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tions  are  legal  estates  coapled  with  an  interest,  and  are  protected 
as  private  property.  If  the  foundation  be  private,  the  corpora- 
tion is  private,  however  extensive  the  uses  may  be  to  which  it  is 
devoted  by  the  founder,  or  by  the  nature  of  the  institution.  A 
bank,  created  by  the  government,  for  its  own  uses,  and  where 
the  stock  is  exclusively  owned  by  the  government,  is  a  public 
corporation.  So  a  hospital  created  and  endowed  by  the  govern- 
ment, for  general  purposes,  is  a  public  and  not  a  private  charity. 
Sut  a  bank  whose  stock  is  owned  by  private  persons  is  a  private 
corporation,  though  its  object  and  operations  partake  of  a  public 
nature,  and  though  the  government  may  have  become  a  partner 
in  the  association  by  sharing  with  the  corporators  in  the  stock,  (e) 
The  same  thing  may  be  said  of  insurance,  canal,  bridge,  turn- 
pike, and  railroad  companies.  The  uses  may,  in  a  certain 
sense,  be  called  public,  but  the  corporations  are  private,  equally 
as  if  the  franchises  were  vested  in  a  single  person,  (d)^  A  hos- 
pital founded  by  a  private  benefactor  is,  in  point  of  law,  a  private 
corporation,  though  dedicated  by  its  charter  to  general  charity. 
A  college,  founded  and  endowed  in  the  same  maimer,  is  a  private 
charity,  though  from  its  general  and  beneficent  objects  it  may 
acquire  the  character  of  a  public  institution,  (e)  If  the  uses  of 
an  eleemosynary  corporation  be  for  general  charity,  yet  such 
purposes  will  not  of  themselves  constitute  it  a  public  corporation. 
Every  charity  which  is  extensive  in  its  object  may,  in  a  certain 
sense,  be  called  a  public  charity.  Nor  will  a  mere  act  of  incor- 
poration change  a  charity  from  a  private  to  be  a  public  one. 
The  charter  of  the  crown,  said  Lord  Hardwicke,(/)  cannot 

(e)  ManhaD,  C.  J.,  Tfnited  States  Bank  v.  Planters*  Bank,  9  Wheaton,  907.  It 
baa  even  been  held  that  a  state  bank  may  be  considered  a  private  corporation,  though 
owned  entirely  by  the  state.  Bank  of  Soath  Carolina  v.  Gibbs,  8  M'Cord,  877 ;  [Bank 
of  Alabama  v.  Gibson,  6  Ala.  814.] 

(d)  Bailey  v.  Mayor  of  New  York,  8  Hfll  (N.  Y.),  581. 

(«)  Dartmouth  College  ».  Woodwaid,  4  Wheaton,  618 ;  Story,  J.,  ib.  668,  669, 
697-700  ;  the  case  of  St  Mary's  Chnrch,  7  Serg.  &  B.  559. 

(/)  2  Ark.  88. 

1  Tinsman  v.  Belvidere  Delaware  R  B.  of  Schools  v.  Tstman,  18  111.  27.    But  see 

Co.,  2  Dutcher,  148  ;  Bundle  v.  Delaware  State  v,  Springfield  Township,  6  Ind.  88. 

k  Baritan  Canal,  1  Wall  Jr.  276  ;  Dar-  As  to  the  liability  of  these  corporations  for 

lington  r.  Mayor,  Ac.  of  New  York,  81  N.  n^ligent  performance  of  public  duties, 

Y.  164,  199.      It  is  said  that  trustees  of  Ac.,  see  274,  n.  1. 
Mhook  an  publio  coiporations  in  Trustees 
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*  276  make  a  charity  *  more  or  less  public,  but  only  more  perma- 
nent .  It  is  the  extensiveness  of  the  object  that  constitutes 
it  a  public  charity.  A  charity  may  be  public,  thon^  adminis- 
tered by  a  private  corporation.  A  devise  to  the  poor  of  a  parish 
is  a  public  charity.  The  charity  of  almost  every  hospital  and 
college  is  public,  while  the  corporations  are  private.  To  hold 
a  corporation  to  be  public,  because  the  charity  was  public,  would 
be  to  confound  the  popular  with  the  strictly  legal  sense  of  terms, 
and  to  jar  with  the  whole  current  of  decisions  since  the  time  of 
Lord  Coke,  (a) 

In  England,  corporations  are  created  and  exist  by  prescription, 
by  royal  charter,  and  by  act  of  Parliament  With  us  they  are 
created  by  authority  of  the  legislature,  and  not  otherwise. 
There  are,  however,  several  of  the  corporations  now  existing  in 
this  country,  civil,  religious,  and  eleemosynary,  which  owed  their 
origin  to  the  crown  under  the  colony  administration.  Those 
charters  granted  prior  to  the  Revolution  were  upheld,  either  by 
express  provision  in  the  constitutions  of  the  states,  or  by  general 
principles  of  public  and  common  law  of  universal  reception ;  and 
they  were  preserved  from  forfeiture  by  reason  of  any  nonuser  or 
misuser  of  their  powers,  during  the  disorders  which  necessarily 
attended  the  Bevolution.  There  is  no  particular  form  of  words 
requisite  to  create  a  corporation.  A  grant  to  a  body  of  men  to 
hold  mercantile  meetings  has  been  held  to  confer  a  corporate 
capacity,  (ft)  A  grant  of  lands  to  a  county  or  hundred,  rendering 
rent,  would  create  them  a  corporation  for  that  single  intent, 
without  saying,  to  them  and  their  successors,  (e) 

(a)  Sattmi't  Hospital,  10  Co.  23;  Lord  Haidwieke,  2»Atk.  88;  Lord  Holt,  in 
Phillips  V.  Bnrj,  reported  at  laiif^  in  2  T.  B.  852.  The  opinions  of  the  judges  in  Dart- 
month  College  v.  Woodwaid,  4  Wheaton,  618.  All  the  essential  principles  laid  down 
hj  the  court,  in  the  case  of  Dartmouth  College  v.  Woodward,  were  asserted  and  applied 
with  great  force  by  Mr.  Justice  Story,  in  the  case  of  Allen  o.  M'Keen,  1  Sumner,  276, 
to  Bowdoin  Coll^,  in  the  State  of  Maine.  Thst  college  is  a  private  corporation,  of 
which  the  State  of  MasBachusetta  is  founder,  and  the  visitatorial  and  aU  other  powers 
and  franchises  are  rested  in  a  board  of  trustees,  under  the  charter,  and  they  have  a 
permanent  right  and  title  to  their  offices. 

(6)  The  case  of  Sutton's  HospiUl,  10  Co.  27,  28,  80  ;  1  BoL  Abr.  tit.  Corporation, 
F.  ;  Denton  v.  Jackson,  2  Johns.  Ch.  825. 

(e)  Dyer,  100,  a,  pi.  70,  dted  as  good  law  by  Lord  Kenyon,  in  2  T.  B.  672;  1  RoL 
Abr.  tit  Corporation,  F.  8,  4  ;  Angell  lb  Ames  on  Corporations,  3d  ed.  64.  There  is 
no  doubt  that  the  grant  or  statute  creating  a  corporation,  to  give  it  operation,  may  be 
accepted  by  the  grantees  or  a  minority  of  the  corporation ;  for  a  giant  of  a  oorpcmitioa 
is  in  the  nature  of  a  contract,  and  requires  a  mutual  concurrence  ci  wills.     Angell  k 
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There  is  no  doubt  that  corporations,  as  well  as  other  private 
rights  and  franchises,  may  also  exist  in  this  country 
*  by  prescription ;  which  presupposes,  and  is  evidence  of,  *  277 
a  grant,  when  the  acts  and  proceedings  on  which  the  pre- 
sumption is  founded  could  not  have  lawfully  proceeded  from  any 
other  source,  (a)  It  requires  the  acceptance  of  the  charter  to 
create  a  corporate  body;  for  the  government  cannot  compel 
persons  to  become  an  incorporated  body  without  their  consent, 
or  the  consent  of  at  least  the  major  part  of  them.(i)  The  accept- 
ance may  in  many  cases  be  inferred  from  the  acts  of  the  majority 
of  the  corporators ;  and  a  written  instrument,  or  vote  of  accept- 
ance, is  not  indispensable,  {c) '  {x) 

Ames  on  Qorpontions,  Sd  ecL  67-72.  Their  acceptance  or  consent  may  be  implied  from 
droamstances.     Bank  of  the  United  States  v.  Dandridge,  12  Wheaton,  70. 

(a)  Dillingham  v.  Snow,  8  Mass.  276 ;  Stockbridge  v.  West  Stockbridge,  12  id. 
400;  Hagerstown  Turnpike  Co.  v.  Creeger,  5  Harr.  &  J.  122;  Greene  v,  Dennis,  6 
Conn.  802 ;  Angell  &  Ames  on  Corporations,  57-*59,  8d  ed.  ;  [Robie  o.  Sedgwick,  85 
Bcurb.  819.  As  to  how  far  a  de  fcuto  corporation  and  those  dealing  with  it  may  be  es- 
topped to  deny  its  dejure  existence,  see  Dobson  v.  Simonton,  86  N.  C.  492  ;  Jones  v, 
Kokomo  Building  Ass*n,  77  Ind.  840  ;  Spahr  v.  Farmers'  Bank,  94  Penn.  St.  429.  ~  B.] 

(h)  Tates,  J.,  4  Burr.  2200 ;  Lord  Kenyon,  8  T.  R.  240  ;  Ellis  v.  Marshall,  2  Mass. 
269  ;  Lincoln  and  Ken.  Bank  v.  Richardson,  1  Greenl.  79. 

(c)  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  344,  Parker,  C.  J.,  and  Wilde, 
J. ;  Bank  of  United  States  v.  Dandridge,  12  Wheaton,  70,  71. 

1  Bangor,  Ac.,  R.  R.  v.  Smith,  47  Me.     Mass.  58,  60 ;  [Hammond  v.  Straus,  58 
84  ;  Sumrall  v.  Sun  Mutual  Ins.  Co.,  40     Md.  1.] 
Mo.  27  ;  Commonwealth  v.  Bakeman,  105 


(x)  A  corporation  which  cannot  exist 
dejure  cannot  exist  de  facto,  Evenaon  v. 
Ellingson,  67  Wis.  684  ;  see  Finnegan  v. 
Noerenberg,  52  Minn.  289 ;  Snider  v. 
Troy,  91  Ala.  224 ;  Gibbe's  Estate,  157 
Penn.  St.  59  ;  Eaton  v.  Walker  (Mich.), 
27  Am.  lb  Eng.  Corp.  Cases,  810  and  note. 
The  exis^nce  of  a  (is  faato  corporation 
cannot  be  questioned  collaterally,  but 
only  by  the  State.  Dallas  County  v.  Hnide- 
koper,  154  U.  S.  654 ;  Southern  Pac.  R. 
Co.  v.  Orton,  82  Fed.  Rep.  457  ;  Chicago, 
Ac.  Ry.  Co.  v.  Stafford  County  Com'rs,  86 
Kansas,  121 ;  Toledo  lb  A.  R.  Co.  v.  John- 
son, 55  Mich.  456 ;  Catholic  Church  v. 
Tobbein,  82  Mo.  418  ;  North  v.  State,  107 
Ind.  856;  Weaverville,  ka.  Co.  v.  Trinity 


County  Supervisors,  64  CaL  69.  And  by 
the  weight  of  authority,  such  a  corporation, 
though  defectively  organized,  can  recover 
the  subscriptions  of  those  who  have  agreed 
to  become  stockholders.  Wadesboro  C. 
M.  Co.  v.  Bums,  114  N.  C.  858  ;  Cook  on 
Stockholders  (2d  ed.)  §  185;  but  see 
Fairview  R.  Co.  v.  SpiUman,  28  Oregon, 
587 ;  Capps  v.  Hastings  P.  Co.,  40  Neb. 
470.  A  corporation  may  be  bound  by  the 
acts  of  its  da  fado  officers.  Richards  v. 
Farmers'  Institute,  154  Penn.  St.  449 ; 
Shellenberger  p.  Patterson  (Penn.),  31  Atl. 
Rep.  948 ;  Waterman  v.  Chicago  &  I.  R. 
Co.,  139  ni.  658. 

While  the  existence  of  a  <£e  facto  cor* 
poration  can  be  attacked  only  in  direct 
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3.  Of  the  Powers  and  Capacities  of  Corporatioiis.  —  When  a  cor- 
poration is  duly  created,  many  powers,  rights,  and  capacities  are 

proceedings  by  the  State  yet  it  is  usually  State  v,  Phipps,  50  Kansas,  609  ;  State  v. 
held  that  in  eminent  domain  proceedings  Simmons  Hardware  Co.,  109  Mo.  118 ; 
its  existence  may  be  called  in  question  by  United  States  v.  JeUioo  M.  C.  Co.,  43  Fed. 
a  private  person.  See  2  Morawetz,  Corp.  Rep.  898.  After  a  corporation  has  entered 
§  768.  GofUra,  Wellington  &  P.  R.  Co.  v.  into  a  "  trust "  it  is  itself  estopped  from 
Caahie  &c  Co.,  114  N.  C.  690;  116  id.  setting  up  its  illegality  in  a  suit  brought  by 
924.  In  criminal  cases,  the  existence  of  a  the  receiver  of  the  trust.  Pittsburg  Car- 
corporation,  which  has  exerdsed  corporate  bon  Co.  v,  McMiUin,  53  Hun,  67.  The 
privileges,  but  which  is  not  a  party,  will  rules  and  by-laws  of  a  corporation  are  pre- 
be  presumed.  Rex  v.  Langton,  2  Q.  B.  D.  snmed  to  be  known  to  its  officers,  but  not 
296  ;  State  v.  Thompson,  23  Kansas,  338 ;  to  those  who  contract  with  it,  and  not  ne- 
Calkins  v.  State,  18  Ohio  St.  866 ;  98  Am.  ceasarily  to  a  stockholder.  See  Moyer  r. 
Dec.  121.  East  Shore  Terminal  Co.,  41  S.  C.  800  ; 

Corporations  created  under  the  laws  of  Pearsall  v,  W.  Union  Tel.  Co.,  44  Hun« 

a  Territory  became  corporations  of  the  new  682.    The  officers,  in  the  abmnce  of  charter 

State  formed  therefrom.    Kansas  Pac.  Ry.  restrictions,  are  presumed   to    have  au- 

Co.  V.  AtchiBon,  &c.  R.  Co.,  112  U.  S.  414,  thority  to  make  contracts  necessary  for 

A  state  statute  requiring  certain  corpora-  its  legitimate  business,  including  chattel 

taons  to  file  statements  as  to  its  business,  mortgages.    Eureka  Iron  Works  v.  Bres- 

and  for  non-compliance  depriving  them  of  nehan,  60  Mich.  332. 

the  right  to  sue,  cannot  be  applied  to  the  A  corporation  which  exercises  corporate 

Federal  courts.    Barling  v.  Bank  of  British  powers  under  an  unconstitutional  statute  is 

North  America,  50  Fed.  Rep.  260.  a  de  facto  corporation,  and  claims  due  to 

A  combination  or  "  trust "  formed  by  it  may  be  prosecuted  by  one  who  is  ap- 

corporations  or  partnerships  for  the  pur-  pointed  its  receiver.     Coxe  v.  State,  144 

pose  of  gaining  the  exclusive  control  of  a  N.  Y.  396.    The  stockholders  of  a  defado 

certain  trade  or  business,  is  unlawful  as  an  corporation  are  not  personally  liable  as 

attempt  to  control  or  stifle  competition,  co-partners  to  its  creditors.   Rutherford  v. 

People  V.  North  River  S.  R.  Co.,  7  N.  T.  Hill,  22  Oregon,  218.     A  person  threat- 

S.  406 ;  People  v.  Chicago  Gas  Trust  Co.,  ening  to  act  for  a  corponition  which  has 

130  111.  268  ;  Distilling  Co.  v.  People,  156  ceased  to  exist  may  be  enjoined.   Att-Gen. 

111.  448  ;  State  v.  Standard  Oil  Co.,  49  v.  Chicago  k  E.  R.  Co.,  112  IlL  520. 

Ohio  St.   137;  State  v.  Simmons  Hard-  The  existence  of  a  corporation  may 

ware  Co.  (Md.),  36  Am.  &  Eng.  Corp.  sometimes  be  proved  without  the  certifi- 

Cases,  330 ;  see  32  id.  41 ;  Oakdale  Manuf.  cate  of  its  incorporation.  Com'th  v.  Carroll, 

Co.  V.  Garst  (R.  I.),  28  Atl.  Rep.  973.  145  Mass.  403 ;  Merrick  o.  Reynolds  Co., 

For  such  a  purpose  each  one  of  various  101  Mass.  381 ;  People  v.  Ftvmosa,  131 

corporations  cannot  substitute  a  board  of  N.  Y.  478 ;  Granby  M.  lb  S.  Co.  v.  Rich* 

trustees  in  place  of  its  own  officers.    Gould  ards,  95  Mo.  106.     Such  certificate  is  con- 

V.  Head,  38  Fed.  Sep.  886.   A  combination  elusive  as  to  the  corporate  name.    Boston 

ofinsurance  companies  to  fix  uniform  rates  Rubber  Shoe  Co.  v.  Boston  Rubber  Co., 

is  not  a  "  restriction  in  trade  "  within  the  149  Mass.  486.     The  statute  must  always 

Texas  anti-trust  Act,  as  insurance  does  not  be  complied  with  substantially  in  forming 

relate  to  trade.    Queen  Ins.  Co.  v.  State,  a  corporation,  and  the  filing  of  tiie  oertifi- 

86  Texas,  250  ;  see  Willoughby  v.  Chicago  cate  is  sometimes  made  by  statute  a  con* 

Junction  Rys.  Co.,  50  N.  J.  Eq.  656 ;  dition  precedent  to  its  power  to  do  any 
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attached  to  it.  Some  of  them  are  deemed  to  be  necessarily  and 
inseparably  incident  to  a  corporation  by  tacit  operation,  without 
an  express  provision ;  though  it  is  now  yery  generally  the  prac- 
tice to  specify,  in  the  act  or  charter  of  incorporation,  the 
powers  and  capacities  with  which  it  is  intended  to  endow  the 
corporatioiL(cI) 


(d)  [Powen  of  Corporaiion$,  — The  powen  of  oorponitions  being  derived  whoUy 
from  legialative  gnnt,  it  is  evident  that  no  power  which  the  legiBlatnre  itself  does  not 
have,  or,  having,  cannot  delegate,  can  ever  belong  to  a  corporation.  Snlject  to  this 
limitation,  the  whole  question  of  the  extent  of  coiporate  powers  is  a  question  of  con- 
struction simply.  See  Morawetz  on  Private  Corporations,  title,  Conttruelian  of 
Charters.  In  general,  the  same  rules  of  construction  are  to  be  applied  as  obtain  in  the 
construction  of  other  dispositive  instruments.  The  words  of  the  grant  are  to  be  con- 
sidered in  connection  with  the  circumstances  surrounding  the  parties  at  the  time. 
(1.)  JBg9res9  Pi[noer$.  —  Some  powers  are  always  exprudy  granted  in  the  charter,  and 
the  extent  of  these  is  of  course  determined  by  an  interpretation  of  the  charter.  (2)  /m- 
flied  Powers,  —  (a)  All  powers  which  inhere  in  a  corporation  as  such,  i.  e,  which  are 
essential  in  order  that  it  may  be,  and  act  as,  a  corporation,  are  to  be  considered  as  im- 
pliedly granted.  So,  also,  it  would  seem,  are  those  powers  which  ordinarily  belong  to 
corporations  as  such  in  the  state  where  the  grant  is  made,  (h)  AU  those  powers  which 
are  reasonably  neoeesary  as  means  to  carry  out  the  powers  expressly  granted,  or  which 
belong  to  a  corporation  as  such,  are  also  to  be  considered  as  impliedly  granted.  The 
elements  which  are  considered  necessary  to  a  corporation,  as  such,  as  stated  in  liver- 
pool  Ins.  Co.  V.  Massachnsetts,  10  Wall.  566,  are  more  limited  than  those  stated  in  the 
text.    There  can  be  no  doubt,  however,  that  all  the  powers  stated  in  the  text  would 


business.  See  Childs  v.  Hurd,  82  W.  Ya. 
66 ;  People  v.  Montecito  Water  Co.,  97 
Cal.  276;  Walton  v,  Oliver,  49  Kansas,  107; 
Martin  v.  Deetz,  102  CaL  55.  Subscribers 
to  the  capital  stock  cannot  be  required  to 
pay  assessments  until  the  corporation  is 
duly  oiganized.  See  Capps  r.  Hastings 
P.  Co.,  40  Neb.  470 ;  Bryant's  Mill  Co. 
V.  Felt,  87  Me.  284.  They  do  not  be- 
come partners  by  doing  business  when 
the  organization  is  defective.  Rutherford 
9.  Hill,  22  Oregon,  218 ;  Snider's  Sons'  Co. 
r.  Troy,  91  Ala.  224.  The  fact  that  a 
religious  society  was  not  incorporated 
when  a  deed  made  to  its  trustees  was 
delivered  does  not  invalidate  the  trust. 
Fadness  v.  Braunboig,  78  Wis.  257.  So 
defective  organization  does  not  avoid  con- 
veyances by  or  to  a  (itf  fado  corporation. 
Doyle  V,  San  Diego  L.  &  T.  Co.,  46  Fed. 
Bep.  709 ;  but  see  Mong  v.  Boush,  29 


W.  Ya.  119.  A  conveyance  to  unnamed 
"  trustees  '*  of  a  corporation  may  pass  title 
to  the  corporation.  Keith  &  P.  Coal  Co. 
v.  Bingham,  97  Mo.  196.  A  person  who 
accepts  the  benefit  of  his  contract  with  a 
de  fado  corporation  is  estopped  to  deny 
its  legal  existence.  Winget  v.  Quincy  B. 
Ass'u,  128  111.  67  ;  Booske  v.  Gulf  Ice 
Co.,  24  Fla.  550;  Singer  M.  Co.  v.  Bennett, 
28  W.  Ya.  16  ;  Bon  Aqua  Imp.  Co.  v. 
Standard  Fire  Ins.  Co.,  84  W.  Ya.  764 ; 
Searcy  v.  Yamell,  47  Ark.  269. 

A  suit  cannot  be  maintained  by  a  cor- 
poration organized  under  a  void  charter. 
Doboy  lb  Union  Tel.  Co.  v.  De  Magathias, 
25  Fed.  Rep.  697.  Lack  of  a  corporate 
existence  is  pleadable  in  abatement  or  bar; 
lack  of  capacity  to  sue  in  the  particular 
case,  in  abatement  only.  Oregonian  Ry. 
Co.  V.  Oregon  By.  k  Nav.  Co.,  23  Fed. 
Rep.  282. 
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(1.)  Of  their  Ordinary  Powers.  — The  ordinary  incidents  to  a 
corporation  are,  1.  To  have  perpetual  succession,  and,  of  course, 
the  power  of  electing  members  in  the  room  of  those  removed  by 
death  or  otherwise ;  2.  To  sue  and  be  sued,  and  to  grant  and  to 

receive  by  their  corporate  name ;  3.  To  purchase  and  hold 
*  278  lands  and  chattels ;  4.  To  have  a  common  seal ;  *  5.  To 

make  by-laws  for  the  government  of  the  corporation ;  6.  The 
power  of  amotion,  or  removal  of  members.  Some  of  these 
powers  are  to  be  taken  in  many  Instances,  with  much  modifica- 
tion and  restriction ;  and  the  essence  of  a  corporation,  according 
to  Mr.  Kyd,  consists  only  of  a  capacity  to  have  perpetual  succes- 
don,  under  a  special  denomination  and  an  artificial  form,  and  to 
take  and  grant  property,  contract  obligations,  and  sue  and  be 
sued,  by  its  corporate  name,  and  to  receive  and  enjoy,  in  com- 
mon, grants  of  privileges  and  immunities,  (d)  According  to  the 
doctrine  of  Lord  Holt,  (6)  neither  the  actual  possession  of  prop- 
erty, nor  the  actual  enjoyment  of  franchises,  are  of  the  essence 
of  a  corporation,  (c) 

be  considered  as  impliedly  included  in  any  grant  of  corporate  powers,  being,  as  they 
are,  constituent  parts  of  the  character  of  corporations  as  actuaUy  found  in  this  countiy. 
As  to  whether «  charter  is  to  be  strictly  or  liberally  construed,  the  true  rule  would 
seem  to  be,  that  it  is  to  be  strictly  construed  when  the  object  is  to  detenuine  the  ex- 
tent of  the  franchise  granted,  i. «.  the  scope  of  the  objects  of  the  corporation.  National 
Trust  Co.  o.  Miller,  88  N.  J.  £q.  155 ;  see  Attorney-General  v.  Jamaica  Plain  Aque- 
duct, 183  Mass.  861,  865 ;  but  is  to  be  liberally  construed  when  the  question  is  as  to 
the  means  allowed  for  carrying  out  those  objects.  —  B.] 

(a)  1  Kyd.  on  Corp.  18,  69,  70.  Blackstone  says  that  the  first  five  incidents  men- 
tioned in  the  text  are  inteparahly  incident  to  every  corporation  aggregate.  The  New 
York  statute  also  declares  that  there  are  powers  which  vest  in  every  corporation  without 
being  specified.  1  BL  Comm.  475  ;  New  York  Revised  Statutes,  i.  599.  But  in  the 
case  of  Sutton's  Hospital,  10  Co.  80,  b^  81,  a,  it  was  held  that,  to  make  ordinances  or 
by-laws  was  not  of  the  essence  of  a  corporation ;  and  no  doubt  a  valid  corporation  may 
be  created  by  law,  without  any  other  essential  attributes  than  those  mentioned  by  Kyd. 

(ft)  The  King  v.  The  City  of  London,  Skinner,  810.  A  gift  of  personal  property, 
or  of  the  proceeds,  rents,  and  profits  of  real  estate  in  trust  to  be  paid  over  to  a  corpo- 
ration, is  good.    Wright  v.  Trustees  of  Meth.  Epis.  Church,  1  Hoff.  Ch.  217. 

(c)  The  general  rule  is,  that  every  corporation  has  a  capacity  to  take  and  grant 
property  and  to  contract  obligations.  But  these  general  powers,  incident  at  common 
law,  are  restricted  by  the  nature  and  object  of  the  institution  ;  and  in  pursuance  thereof 
it  may  make  all  contracts  necessary  and  useful  in  the  course  of  the  business  it  trans- 
acts, as  means  to  enable  it  to  effect  such  object,  unless  prohibited  by  law  or  its  charter. 
To  attain  its  legitimate  object,  it  may  deal  precisely  as  an  individual  who  seeks  to  ac- 
complish the  same  end.  It  may  contract  for  labor  and  materials,  and  make  purchases, 
and  borrow  money  for  such  objects,  and  give  notes,  bonds,  and  mortgages  towards 
payment.    The  decidonB  are  numerous  on  this  sulyect.    See  1  Cowen,  518  ;  8  Wend. 
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(2)  Of  Quasi  Corporations,  —  There  are  some  persons  and  asso- 
ciations who  have  a  corporate  capacity  only  for  particular,  speci- 
fied ends,  but  who  can  in  that  capacity  sue  and  be  sued  as  an 
artificial  person.  (<2)  Thus,  in  New  York,  by  statute,  each 
county,  and  the  supervisors  of  a  county,  the  loan  officers  and 
commissioners  of  loans,  each  town,  and  the  supervisors  of  towns, 
the  overseers  of  the  poor,  and  superintendents  of  the  poor,  the 
commissioners  of  common  schools,  the  commissioners  of  high- 
ways, and  trustees  of  school  districts,^  are  all  invested,  for  the 
purpose  of  holding  and  transmitting  public  property,  with  cor- 
porate attributes  sub  modo.  The  supervisors  of  the  county  can 
take  and  hold  lands  for  the  use  of  the  county;  and  all  these 
several  bodies  of  men  are  liable  to  be  sued,  and  are  enabled  to 
sue  in  their  corporate  capacity,  (e)  Every  county  and  town  is  a 
body  politic  for  t^ertain  purposes;  and  this  is  no  doubt  the 
general  provision  in  this  country,  and  especially  in  the  northern 
states,  in  respect  to  towns. (/)  So,  at  common  law,  every  parish 
or  town  was  a  corporation  for  local  necessities,  and  the  inhabi- 
tants of  a  county  or  hundred  might  equally  be  incorporated 
for  special  ends.(^)     In  short,  the  English  *law  affords  *279 

96  ;  5  id.  690  ;  2  Hill.  (N.  Y.),  265  ;  9  Paige,  470  ;  1  Watte,  885  ;  and  especially  the 
case  of  Barry  v.  Merchante*  Exchange  Company,  1  Sandf.  Ch.  280,  where  these  general 
corporate  powers  are-  liberally  considered  and  established  in  the  able  and  learned  jndg- 
raent  of  the  assistant  vice-chancellor.  It  is  further  established  that  the  capital  stock 
of  the  corporation  mentioned  in  ite  charter  is  not  per  te  a  limitation  of  the  amount  of 
property,  either  real  or  personal,  which  it  may  own.  It  may  d^nde  ite  profite  among 
the  stockholders,  at  times  when  and  to  the  amount  the  directors  may  deem  expedient. 
Instead  of  dividing  the  profits,  they  may,  in  their  discretion,  suffer  the  surplus  of 
profits  to  accumulate  beyond  their  original  capital,  as  the  interest  of  the  institution 
shall  appear  to  dictate.  There  is  no  restriction  by  law,  except  by  special  statutes  in 
specific  cases,  in  the  amount  of  credit  which  moneyed  corporations  may  create  by  the 
use  of  corporate  capital.     Barry  v,  Merchante'  Exchange  Company,  tcM  wpra. 

{d)  Gibson,  Ch.  J.,  The  Commonwealth  r.  Green,  4  Wharton,  581. 

(e)  N.  Y.  B.  8.  ii.  478.  See  also  the  statute  hws  of  the  several  stetee,  in  pari 
materia ;  N.  Y.  R.  S.  8d  ed.  i.  884,  885,  416. 

(/)  N.  Y.  B.  S.  i.  887,  864  ;  Statute  Laws  of  Ohio,  1881 ;  Revised  Stotutes  of 
Massachusetts,  1886  ;  Revised  Stetutes  of  Indiana,  1888  ;  B.  S.  of  New  Jersey,  1847, 
tit  6,  c.  20. 

(g)  Hobart,  242 ;  Chamberlain  of  London's  Case,  5  Co.  69  ;  Rogers  v.  Davenant, 
1  Mod.  194 ;  Dyer,  100 ;  I/ord  Kenyon,  2  T.  R.  672.  In  Massachusette,  by  imme- 
morial usage,  the  inhabitente  of  towns  charged  by  law  with  the  performance  of  duties 
are  held  to  be  individually  liable  in  their  property,  though  sued  by  a  collective  name 
as  a  corporation.    The  same  rule  applies  to  parishes  and  school  districte.    Gaskill 

1  See  275,  n.  1 ;  274,  n.  1. 
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many,  and  our  American  law  more  numerous  examples,  of 
persons  and  collective  bodies  of  men  endowed  with  a  corporate 
capacity,  in  some  particulars  declared,  and  without  having  in 
any  other  respect  the  capacities  incident  to  a  corporation,  (a) 

(3.)  Of  Corporations  m  Trustees.  —  A  corporation  being 
merely  a  political  institution,  it  has  no  other  capacities  or 
powers  than  those  which  are  necessary  to  carry  into  effect  the 
purposes  for  which  it  was  established.  A  corporation  is  incapa- 
ble of  a  personal  act  in  its  collective  capacity.  (6)  li^  cannot  be 
considered  as  a  moral  agent^  and,  therefore,  it  cannot  commit  a 
crime,  or  become  the  subject  of  punishment;  or  take  an  oath,  or 
appear  in  person,  or  be  arrested  or  outlawed,  (c)    It  was  formerly 

V.  Dudley,  6  Met  646.  In  the  caae  of  BearcUley  v.  Smith,  16  Conn.  868,  it  was 
adjudged,  after  a  thorough  discussion,  that  the  individual  property  of  the  citizens  of 
the  city  of  Bridgeport  and  the  citizens  individually,  were  liable,  on  execution,  for 
the  debts  of  the  corporation.  It  was  shown,  in  that  case,  to  be  the  immemorial 
usage,  and  uniformly  supported  by  judicial  decisions  throughout  Kew  England,  that 
the  inhabitants  of  towns  and  other  municipal  communities  of  corporations  and  quasi 
corporations  were  liable  in  their  persons  and  property  for  the  debts  of  the  towns  or 
corporations,  by  taxation  or  execution ;  and  numerous  cases  were  referred  to  by  the 
court  in  confirmation  of  the  doctrine,  as  in  7th  and  14th  Mass.,  19  Pick.,  ]  Greenl., 
6th,  6th,  and  10th  Conn. ;  and  by  analogous  cases  and  practice  in  2  T.  R.  660 ; 
2  Russ.  46 ;  [8]  East,  390  ;  11  East,  77.  See  mpra,  274,  n.,  to  B.  P.  But  this  personal 
responsibility  does  not  extend  to  the  members  of  voluntary  associations  of  ecclesi- 
astical societies,  unless  so  subjected  by  the  provisions  of  its  -charter.  They  am 
private,  and  not  a  municipal  or  quati  corporation,  compelled  by  law,  like  towns, 
cities,  and  school  districts,  to  assume  duties  and  contract  debts.  Jewett  v.  Tha 
Thames  Bank,  16  Gonq.  611.  In  Georgia,  the  county  courts  are  invested  with  power 
to  incorporate  the  associations  for  special  purposes,  not  extending  to  banking  or  insur- 
ance business,  and  the  members  are  to  be  bound  for  contracts,  as  in  case  of  partner- 
ships. Hotchkiss,  Statute  Code  of  Geoigia,  1845,  p.  872  ;  but  see  supra,  272,  a,  as  to 
the  regulation  of  corporations  in  New  York. 

(a)  Jackson  r.  Hartwell,  8  Johns,  422 ;  IS  id.  418  ;  Denton  «.  Jackson,  2  Johns. 
Ch.  326  ;  Todd  r.  Birdsall,  1  Cowen,  260;  Grant  v.  Fancher,  6  id.  809  ;  North  Hemp- 
stead V,  Hempstead,  2  Wend.  109  ;  School  District  in  Rumford  v.  Wood,  18  Mass.  198  ; 
Overseers  of  N.  W.  r.  OverBeers  of  8.  W.,  8  Serg.  &  R.  117  ;  Angell  lb  Ames  on  Cor- 
porations, 17,  2d  ed.  See  also  mpra,  274.  In  the  case  of  Purdy  v.  The  People,  4  Hill, 
884,  896,  one  of  the  senators  (Paige,  Senator)  held  that  towns  and  counties  in  New 
York  were  not  corporations  even  sub  modoj  at  the  time  of  the  adoption  of  the  consti- 
tution, nor  are  they  now,  in  the  proper  sense  of  the  term.  See  also,  to  that  point, 
Jackson  v.  Cory,  8  Johns.  386  ;  Hombeck  v.  Westbrook,  9  id.  73.  They  were  made 
quasi  uorporations  by  the  Revised  Statutes. 

{b)  1  Kyd  on  Corp.  226. 

(c)  1  id.  71,  72  ;  1  Bl.  Comm.  477.  From  the  current  of  modem  decisions  there 
can  be  no  doubt,  however,  that  a  corporation,  equally  with  an  individual,  may  gain 
a  freehold  by  a  disseirin  committed  by  its  agent,  wheUier  authorized  by  deed  or  vote. 
See  Angell  lb  Ames  on  Corporations,  162,  8d  ed. 
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understood  that  a  corporation  could  not  be  seised  of  lands  to  the 
use  of  another,  and  that  it  was  incapable  of  any  use  or  trust, 
and,  consequently,  that  it  could  not  convey  lands  by  bargain 
and  sale.(cO  But  the  objection  that  a  corporation  could  not 
convey  by  bargain  and  sale  was  utterly  rejected  by  the  C.  B.,  in 
the  case  of  Sir  Thomas  Holland  v.  Bonis^(e)  as  a  dangerous 
exception  to  the  capacity  to  convey ;  and,  at  this  day,  the 
only  reasonable  limitation  is,  that  a  corporation  *  cannot  *  280 
be  seised  of  land  in  trust,  for  purposes  foreign  to  its  insti- 
tution, (a)  Equity  will  now  compel  corporations  to  execute  any 
lawful  trust  which  may  be  reposed  in  them ;  and  in  the  case  of 
the  Trustees  of  Phillips  Academy  v.  King^ib)  it  was  held  that  a 
corporation  was  capable  of  taking  and  holding  property  as  a 
trustee.  Many  corporations  are  made  trustees  for  charitable 
purposes,  and  are  compelled,  in  equity,  to  perform  their  trusts,  (c) 
Corporations  appear  to  be  deemed  competent  to  perform  the 
duties  of  trustees,  and  to  be  proper  and  safe  depositaries  of 

{d)  Bro.  tit.  Use%  pL  10 ;  Bacon  on  Use%  57 ;  Gilbert  on  Uses,  by  Sogden,  6,  7. 
ie)  8  Leon.  175. 

(a)  Jackson  v.  Hartwell,  8  Johna.  422;  [Chapin  v.  School  Diatrict,  85  N.  H.  445.] 

(b)  12  Maaa.  546. 

(c)  Green  v,  Batherforth,  1  Yea.  462,  468,  470,  475 ;  Gilbert  on  Uaea,  by  Sngden, 
7,  note ;  1  Kyd  on  Corp.  72 ;  2  Johna.  Ch.  884,  889  ;  City  of  Coventry  v.  Attorney 
General,  7  Bro.  P.  C.  285 ;  Attorney  General  v.  City  of  London,  8  Bro.  C.  C.  171 ; 
Dnmmer  v.  Corporation  of  Chippenham,  14  Yea.  245.  See  Angell  St  Ames  on  Corpo- 
rations, 8d  ed.  124-180,  on  the  power  of  a  corporation  to  be  seised  in  trust  or  for  the* 
nae  of  another,  where  the  cases  are  weU  collected,  and  the  reason  of  them  illustrated. 
Mr.  Preaton,  in  his  Treatise  on  Conveyancing,  ii.  247,  254,  257,  268,  insists  that  the 
more  approved  authority  and  better  opinion  is,  that  a  corporation  cannot  stand  seised 
to  a  tcae  on  a  conveyance  to  them,  though  a  corporation  may  be  a  cestui  que  use.  In 
one  case,  it  has  been  admitted  that  a  corporation  might  give  a  use  ;  and,  therefore,  a 
bargain  and  sale  in  fee  by  a  corporation  would  be  good.  But  if  a  corporation  can  give 
a  use,  it  can,  upon  the  same  principle,  equally  stand  seised  to  a  use  ;  and  the  rule 
ought  to  be  consistent  and  uniform,  either  that  a  corporation  can  give  and  stand 
seised  to  a  use,  or  that  they  can  do  neither.  The  New  York  statute  of  May  14,  1840, 
c.  818,  with  just  and  politic  liberality,  authorized  any  incorporated  college,  or  other 
literary  incorporated  institution,  to  take  a  grant  or  conveyance  of  real  or  personal 
estate,  to  be  held  in  trust.  (1.)  For  an  observatory;  (2.)  To  found  and  maintain 
professorshipa  and  scholarships  ;  (8.)  To  provide  and  keep  in  repair  a  place  of  burial 
for  the  dead;  (4.)  For  any  specific  purpose  within  the  authorized  objects  of  their 
charter.  Beal  and  personal  estate  may  also  be  conveyed  to  any  city  or  village  cor- 
poration in  trust  for  education,  for  the  diffhaion  of  knowledge,  for  the  relief  of  diatress, 
and  for  ornamental  grounds,  upon  such  conditions  as  the  grantor  or  donor  and  the 
corporation  may  agree  to.  It  may  also  be  conveyed  to  commisflioners  of  common 
schools,  and  trustees  of  school  districts,  for  the  benefit  of  common  schools  therein. 
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9.  Aodtsrwrn,  1$  Cb.   D.  247,  275.     Oo  B.  Q.  R  480.     The  dinctan  are  liable 
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(x)  Tbe  direeton  of «  poblie  eompaoj     Maohan  r.  Farawn*  Bank,  85  Va.  67C. 
aie  troktees  of  tbeir  poven  for  tbe  sbaie-     Tbej  are  not  neeeaHnly  liable  for  tbe 


bolder!,  bat  not  for  the  erediton.     Be    lemtjeutations  of  co-direcion  and  other 
WiDcluun  8bipbftlldiiig  Co.,  9  Cb.  D.  322 ;    officem    CupU.  v.  Bower,  88  L.  T.  779. 
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hands  of  any  person  receiving  them  without  consideration,  or 
with  notice  of  the  trust.  One  director  or  trustee  may  be  sued 
alone  for  a  breach  of  trust,  without  bringing  the  others  before 
the  court.  Corporations  are  also  created  with  trust  powers  of 
another  kind ;  as  for  the  purpose  of  loaning  money  on  a  deposit  of 
goods  and  chattels,  by  way  of  pledge  or  security,  (e)  It  will 
*soon  become  difficult  to  trace  the  numerous  and  compli-  *  281 
cated  modifications  which  corporations  are  made  to  assume, 
and  the  much  greater  diyersity  of  objects  for  which  they  are 
created.  We  are  multiplying  in  this  country,  to  an  unparalleled 
extent,  the  institution  of  corporations,  and  giving  them  a  flexi- 
bility and  variety  of  purpose  unknown  to  the  Roman  or  the 
English  law.  The  study  of  this  title  is  becoming  every  year 
more  and  more  interesting  and  important  (2:) 

{e)  The  I^ew  York  Lombard  Asaoeiatioii,  Uws  of  N.  T.,  April  8, 1824,  c.  187. 

to  act  independently.     Booth  v.  Robinson,  land,  104  U.  S.  450.    Aa  to  the  liability 

55  Md.   419.      See  the   same  principle  of  directors  for  fraud  in  general,  see  Weir 

applied  to  a  suit  in  equity  by  a  minority  v.  Bell,  8  £x.  D.  288 ;  Catgill  v.  Bower, 

of  stockholders  against  the  corporation  10  Ch.  D.  502.  —  B.] 
and  an  outside  contractor.    Hawes  v.  Oak- 

{x)  The  promoter  of  a  corporation  who  future  corptm^tion  except  where,  after 
represents  that  he  takes  its  stock  like  the  coming  into  existence,  it  expressly  or  im- 
other  stockholders,  can  be  required  to  ac-  pliedly  ratifies  them  ;  (2)  that  it  may 
count  to  the  other  stockholders  for  his  ad-  make  itself  liable  by  ratifying  them  by  its 
ditional  profits  under  a  secret  agreement  own  express  agreement,  when  such  an 
with  an  iliTentor  who  allows  to  him  a  agreement  is  within  its  powers ;  (3)  also 
part  of  the  purchase-price  of  his  invention  by  the  agreement  which  is  implied  from 
paid  by  the  corporation.  See  Tale  Oas  accepting  benefits  with  full  knowledge 
Stove  Co.  V.  Wilcox,  64  Conn.  101 ;  16  Am.  of  the  burden.  See  cases  cited  in  28  Am. 
L.  Bev.  281, 857,  671 ;  Virginia  Land  Co.  v.  L.  Rev.  918 ;  Wood  v.  Guarantee  Co.,  128 
Haupt,  90  Ya.  588;  Burbank  v.  Dennis,  101  U.  S.  416  ;  Battelle  v.  N.  W.  Cement  Co., 
Cal.  90  ;  Boberts  Manuf.  Co.  v.  Schlinck  87  Minn.  89  ;  Montgomery  S.  Ry.  Co.  v. 
(Minn.),  64  N.  W.  Rep.  826  ;  Whetstone  Matthews,  77  Ala.  857;  Reichwald  v.  Com- 
V.  Crane  Bros.  Manuf.  Co.  (Kansas),  41  mercial  Hotel  Co.,  106  111.  489;  Pittsburg 
Pac.  Rep.  211.  If  he  selU  land  to  the  M.  Co.  v.  Spooner,  74  Wis.  807  ;  Weather- 
corporation  at  a  price  falsely  represented  ford  &c.  Ry.  Co.  v.  Granger,  86  Texas, 
as  the  original  cost,  he  is  liable  for  the  850;  Stanton  v..  New  York,  &c.  R.  Co., 
profits  he  makes,  although  the  land,  when  59  Conn.  272 ;  Pittsburg  M.  Co.  o.  Quint- 
80  sold,  is  worth  the  purchase  price.  Bur-  rell,  91  Tenn.  693.  The  promoters  may, 
bank  v,  Dennis  (Cal.),  44  Am.  &  Eng.  as  joint  contractors,  recover  damsges  for 
Corp.  Gas.  676,  and  note.  It  seems,  by  breach  of  a  contract  made  by  them  for  the 
the  wei^t  of  authority:  —  (1)  that  the  proposed  corporation  even  after  its  organ - 
engagements  of  piomoters  do  not  bind  the  ization.    See    Abbott  v,   Hapgood,    150 
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(y)  WftM  •  eorpontlon  ia  iaeoBpatent 
ly  ita  «f lariar  to  toka  •  titU  to  laal  aalato, 
•  um^fifn/nm  to  H  fa  roldalita  only  and  not 
v<^i  «f»4  Um  i^ivnmant  alona  eao  ofcjaet 
iMvia  r,  r;14  r;ol«i7  &  Co.,  181  Maaa. 
jr7l )  \/Ht%  V.  OaorgU  Pae.  B.  Co.,  91  Ala. 
019  {  i«a  8  Harr.  L.  Bar.  16 ;  Hiekory 
rarm  Oil  C^.  v.  BaflUo,  Ike.  R.  Co.,  82 
Fad.  Rap.  22.    Tha  Caet  that  a  coipora* 

[484] 


tte  doaa  no  buaiiiaaB  IB  ita  oini  Stato  doaa 
Bot  affect  ita  ri^  to  aeqnin  and  bold 
land  in  anotliar  Slate.  New  Hampahiie 
Land  Co.  v.  TQton,  19  Fed.  Bap.  78.  A 
land  company  mKf  contract  (at  tha  Udld- 
ing  of  a  bridge  to  make  ita  landa  acoaas* 
ble.  Fort  Worth  aty  Co.  e.  Smith  Bridge 
Co.,  161  U.  8.  294. 
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corporation  to  have  a  capacity  to  purchase  and  alien  lands  and 
chattels,  unless  they  were  specially  restrained  by  their  charters, 
or  by  statute,  (a)  Independent  of  positive  law,  all  corporations 
have  the  absolute  ^im  duponendi  of  lands  and  chattels,  neither 
limited  as  to  objects  nor  circumscribed  as  to  quantity.     They 

(a)  Co.  litt  a,  a,  800,  b ;  Sid.  161,  note  at  the  end  of  the  cue  ;  10  Co.  80,  b  ;  1 
Kyd  on  Corp.  76,  78,  108,  116 ;  Com.  Dig.  tit  Franchise,  F.  11,  15,  16,  17,  18 ; 
Parker,  C.  J.,  in  Fint  Parish  in  Button  r.  Cole,  8  Pick.  289. 


kins,  82  Ala.  487.  As  to  the  implied 
powers  of  the  president  of  a  bosiness  cor- 
poration, see  89  Cent.  L.  J.  200 ;  Indian- 
apolis R.  H.  Co.  p.  St  Loais,  Ac.  R.  Co., 
120  U.  S.  266  ;  Fitzgerald  &  M.  C.  Co.  v, 
Fit^rald,  187  U.  S.  98 ;  Potts  v.  WaUaoe, 
149  U.  S.  689;  Reno  Water  Co.  o.  Leete, 
17  Nev.  208 ;  Martin  v.  Niagara  F.  P.  H. 
Co.,  44  Hun,  180;  Spangler  v.  Butter- 
field,  6  Col  866 ;  Lyndon  Mill  Ca  v,  Lyn- 
don Institntion,  68  Vt  681.  A  direc 
tor  cannot  properly  TOte  with  his  board 
upon  a  renewal  of  notes  to  him.  Smith 
V.  Los  Angeles  Ass'n,  78  CaL  289.  The 
president  or  treasurer  of  a  business  corpo- 
ration has  no  implied  power  to  confess  judg- 
ment :  Stevens  v.  Carp  B.  I.  Co.,  67  Mich. 
427 ;  Stokes  v.  New  Jersey  P.  Co.,  46 
N.  J.  L.  287 ;  or  to  buy  or  sell  land. 
Bliss  V.  Keweah  Canal  Co.,  66  Cal.  602. 

Contracts  between  the  corporation  and 
its  directors  are  Toidable  only,  not  Toid ; 
and  the  right  to  avoid  them  may  be  waived. 
Kelley  v,  Newburyport  Horse  R.  Co.,  141 
Mass.  496.  Contracts  between  a  railroad 
corporation  and  a  construction  company, 
both  having  in  part  the  same  directors, 
with  personal  interests  in  both,  are  prima 
facie  fraudulent,  though  long  acted  upon, 
and  not  enforceable  in  equity.  Wardell 
V.  Union  Pac  R.  Co.,  4  Dillon,  880; 
United  lines  Tel.  Co.  v,  Boston  S.  D.  Co., 
147  U.  S.  481 ;  Thomas  v.  Brownville, 
Ibe.  R.  Co.,  109  U.  S.  622  ;  NewcasUe  N. 
R.  Co.  9.  Simpeon,  28  Fed.  Rep.  214 ; 
Barr  v.  Pittsburgh  P.  O.  Co.,  61  id.  88  ; 
67  id.  86 ;  Augusta,  Ac  Ca  v.  Kittel,  62 
id.  68.    So  is  a  lease  by  which  the  direc- 


tora  of  a  construction  and  other  oompaniea 
impose  obligations  on  one  of  the  com- 
panies for  their  personal  advantage.  Barr 
V.  New  York,  Ac.  R.  Co.,  62  Hun,  666. 
Profits  made  by  the  directors  when  acting 
both  for  themselves  and  the  ooqporation 
properly  belong  to  the  latter.  Ward  v. 
Davidson,  89  Mo.  446 ;  Bonney  v.  Tilley 
(Cal.),  42  Pac.  Rep.  489.  The  directors 
cannot,  as  creditors,  pref^  themselves  or 
one  of  their  number  when  the  corporation 
is  insolvent  Smitii  o.  Putnam,  61  N.  H. 
682 ;  Haywood  v,  Lincoln  Lumber  Co., 
64  Wis.  689 ;  Williams  v,  Jones,  28  Mo. 
App.  182;  lippincott  v,  Shaw  Carriage 
Co.,  26  Fed.  Rep.  677.  But  directors 
who  own  the  entize  stock  may  contract  for 
their  own  advantage.  McCracken  v.  Rob- 
inson, 67  Fed.  Rep.  876.  A  director  may 
purchase  from  his  ooqporation  at  a  fair  mar- 
ket price.  Beach  v.  Miller,  28  111.  *  App. 
161 ;  Seymour  v.  Spring  Forest  Com. 
Ass'n,  144  N.  Y.  888 ;  Sanford  Fork  Ca 
V.  Howe,  167  U.  S.  812.  When  a  tort  is 
created  by  statute,  a  judgment  thereon 
against  a  corporation  is  not  a  contract 
debt.    Chase  v,  Curtis,  118  U.  S.  462. 

The  directors  are  not  legally  charge- 
able as  such  with  knowledge  of  what  they 
might  know  by  using  diligence.  Murray 
9.  Nelson  Lumber  Co.,  148  Mass.  260. 
As  a  board,  they  may  sell  the  corporate 
property  to  pay  its  debts.  See  Crescent 
City  Brewing  Co.  v.  Planner  (La.),  88 
Am.  lb  Eng.  Corp.  Cases,  846,  and  note. 
They  cannot  increase  the  capital  stock 
without  express  authority  therefor.  Ein- 
stein r.  Bochc8t<>r  Gas  Co.,  146  N.Y.  46. 
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may  execute  a  mortgage  to  secure  a  debt.  This  was  so  ander« 
stood  by  the  bar  and  court  in  the  modem  case  of  The  Mayor  and 
Commonalty  of  Colche$ter  v.  Lowten;{b)  and  this  common-law 
right  of  disposition  continued  in  England  until  it  was  taken 
away,  as  to  religious  corporations,  by  seyeral  restraining  statutes, 
in  the  reign  of  Elizabeth,  {c)  We  haye  not  re-enacted  in  New 
York  those  disabling  acts:  but  the  better  opinion,  upon  the 
construction  of  the  statute /or  the  incorporation  ofreligiouM  Bocie- 
tie$j{d)  is,  that  no  religious  corporation  can  sell  in  fee  any  real 
estate  without  the  chancellor's  orders.  The  powers  giyen  to  the 
trustees  of  religious  societies  incorporated  under  that  act  are 
limited  to  purchase  and  hold  real  estate,  and  then  to  demise, 
lease,  and  improve  the  same  for  the  use  of  the  congregation. 

This  limitation  of  the  corporate  power  to  sell  is  confined 
*  282  to  religious  corporations ;  *  and  all  otiiers  can  buy  and  sell 

at  pleasure,  except  so  far  as  they  may  be  specially  restricted 
by  their  charters  or  by  statute,  (a)  Corporations  have  a  fee- 
simple  for  the  purpose  of  alienation,^  but  they  have  only  a  deter- 
minable fee  for  *the  purposes  of  enjoyment.  On  the  dissolution 
of  the  corporation,  the  reverter  is  to  the  original  grantor  or  his 
heirs ;  but  the  grantor  will  be  excluded  by  the  alienation  in  fee, 

(b)  1  Vea.  &  B.  226,  237,  240,  244 ;  and  it  was  so  ac^ndg^d  in  the  case  of  Barry  «. 
The  Merchants'  Exchange  Company,  1  San[d]f.  Ch.  280. 

(c)  By  the  statute  of  4  &  5  Wm.  IV.  c.  76,  all  ky  civU  corporations  in  En^^and 
are  restrained  from  selling  or  mortgaging  any  real  estate^  except  under  a  goTemni«nt 
license,  in  the  mode  prescribed. 

{d)  Laws  of  New  York,  sess.  86,  c.  60,  sec  11.  This  act  has  not  been  either  revised 
or  repealed.     See  N.  T.  Revised  Statutes,  lii.  298. 

{a)  Corporations  holding  for  charitable  purposes,  says  Lord  Eldon,  1  Yes.  &  B.  246, 
can  alienate  at  law,  but  the  alienee  will  be  a  trustee. 


1  The  People  v,  Hanran,  5  Denio,  389  ; 
Nicoll  V.  N.  Y.  &  Erie  R.  R.,  12  Barb.  460, 
465.  But  this  seems  to  be  doubted  in  1 
Riedfieid,  Railw.  c.  11,  §  69,  p.  254.  See 
Orant  on  Corp.,  "  Property,"  iii  129  et  mq. 
As  to  reverter,  see  Bingham  v.  Weider- 
wax,  1  N.  Y.  509.  A  corporation  can 
take  a  fee,  although  its  charter  is  only  for 
a  term  of  years.  Nicoll  v.  N.  Y.  &  Erie 
R.  R.,  12  N.  Y.  121 ;  8.  c.  12  Barb.  460 ; 
Rives  p.  Dudley,  8  Jones  Eq.  (N.  C.)  126. 
[In  Turnpike  Co.  v.  Illinois,  96  U.  S.  63, 
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a  grant  of  a  franchise  to  a  corporation  of 
limited  duration  was  held  to  pass  an  estate 
for  its  life  only,  there  being  no  words  of 
perpetuity.  A  devise  for  charitable  uses 
to  a  corporation  to  be  created  by  the  legis- 
lature is  good  as  an  executory  devise,  and 
the  title  vests  when  the  corporation  comes 
into  existence.  Quid  o.  Washington  Hos- 
pital, 95  TJ.  S.  303.  So  of  a  bequest  of 
personalty.  Fellows  v.  Miner,  119  llass. 
541.  —  B.] 
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and  in  that  way  the  corporation  may  defeat  the  possibility  of  a 
reverter,  (b) 

In  England,  corporations  are  rendered  incapable  of  purchasing 
lands  without  the  king's  license;  and  this  restriction  extends 
equally  to  ecclesiastical  and  lay  corporations,  and  is  founded 
upon  a  succession  of  statutes  from  Magna  Gharta,  9  Hen.  III.  to 
9  Geo.  II.,  which  took  away  entirely  the  capacity  which  was 
vested  in  corporations  by  the  common  law.  These  statutes  are 
known  by  the  name  of  the  statutes  of  mortmain,  and  they  applied 
only  to  real  property ;  and  were  introduced  during  the  establish- 
ment and  grandeur  of  the  Roman  church,  to  check  the  ecclesias- 
tics from  absorbing  in  perpetuity,  in  hands  that  never  die,  all 
the  lands  of  the  kingdom,  and  thereby  withdrawing  them  from 
public  and  feudal  charges,  (c)  The  earlier  statutes  of  mortmain 
were  originally  levelled  at  the  religious  houses ;  but  the  statute 
of  15  K  II.,  c.  5,  declared  that  civil  or  lay  corporations  were 
equally  within  the  mischief  and  within  the  prohibition;  and  this 
statute  made  lands  conveyed  to  any  third  person,  for  the  use  of 
a  corporation,  liable  to  forfeiture,  in  like  manner  if  conveyed 
directly  in  mortmain,  (d)    We  have  not  in  this  country  re-enacted 

(d)  Proton  on  Estates,  ii  50. 

(e)  Lord  Ch.  Brongham  obserred,  that  the  object  of  the  Mortmain  Acts  was  to  pre- 
vent land  from  being  placed  extra  oommercium  upon  the  feodal  princ^le  of  protecting 
the  lords  ag^nst  having  tenants  who  never  died,  bat  that  there  was  no  intention  of 
preventing  by  will  the  investment  of  moneys  in  improvements  upon  land  already  in 
mortmain.     Giblett  v.  Hobson,  8  My.  k  K.  517. 

(d)  Co.  litt.  2,  b  ;  2  Bl.  Comm.  26S-274,  and  1  Bl.  Comm.  479.  The  Mortmain 
Acts  apply  to  oorporations  exclnsively ;  and  tni8t[B]  made  by  feoffment,  grant,  or 
devise,  to  unincorporated  bodies,  for  charitable  nses  and  purposes,  yioi  deemed  super- 
tlitiaua,  have  not  been  held  to  be  invalid,  under  the  Mortmain  Act  of  23  Hen.  VIII.  c. 
10,  and  that  of  1  Ed.  VI.  c  14  ;  Porter's  case,  1  Go.  24,  a ;  Martidale  v.  Martin,  Cro. 

E.  288  ;  case  5  Ed.  VI.  cited  by  the  assistant  vice-chancellor,  in  Wright  v.  Trustees  of 
Meth.  Epis.  Church,  1  Hoff.  Ch.  248 ;  Adams  and  Lambert's  Case,  4  Co.  104,  b  ;  Sir 

F.  Moore,  648.  The  prohibition  to  alienate  a  mortmain  was  qualified.  The  right  to 
seise  the  lands  as  a  forfeiture  belonged  to  the  mesne  lords  and  the  king ;  and  if  they 
remitted  the  forfeiture,  the  alienation  was  good.  The  interests  of  the  heir  were  not 
considered  ;  he  was  bound  by  the  alienation.  Wilmot's  Opinions,  p.  9  ;  Attorney- 
General  V.  Flood,  Hayes's  Irish  Ezch.  611 ;  the  assistant  vice-chancellor  in  Wright  v. 
M.  £.  Church,  in  1  Hoff.  Ch.  254. 

In  1848,  an  attempt  was  made  in  the  English  House  of  Commons  to  repeal  the 
ststutes  of  mortmain,  and  allow  of  the  establishment  of  schools,  hospitals,  churches, 
and  religious  and  monastic  institutions  for  the  relief  of  the  poor,  the  encouragement  of 
charity  and  religion,  at  the  pleasure  and  with  the  bounty  of  individuals  ;  but  the  mo- 
tion met  with  no  encouragement,  and  was  withdrawn.    The  statute  of  9  Geo.  II.  c.  86, 
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the  statutes  of  mortmain,  or  generally  assumed  them  to  be  in 
force ;  and  the  only  legal  check  to  the  acquisition  of  lands  by 
corporations  consists  in  those  special  restrictions  contained  in 
the  acts  by  which  they  are  incorporated,  and  which  usually  con- 
fine the  capacity  to  purchase  real  estate  to  specified  and  jiecessary 

objects ;  and  in  the  force  to  be  given  to  the  exception  of 
*  283  corporations  out  of  the  statute  of  *  wills,  (a)  which  declares 

that  all  persons,  other  than  bodies  politic  and  corporate, 
may  be  devisees  of  real  estate.  (&) 

The  statutes  of  mortmain  are  in  force  in  the  State  of  Pennsyl- 
vania. It  has  been  there  held  and  declared,  by  the  judges  of 
the  Supreme  Court  of  that  state,  (<;)  that  the  English  statutes  of 
mortmain  have  been  received,  and  considered  the  law  of  that 
state,  so  far  as  they  were  applicable  to  their  political  condition ; 
and  that  they  were  so  far  applicable  ^that  all  conveyances  by 
deed  or  will,  of.  lands,  tenements,  or  hereditaments,  made  to  a 
body  corporate,  or  for  the  use  of  a  body  corporate,  were  void, 
unless  sanctioned  by  charter  or  act  of  assembly,  "(d)     In  the 

18  now  the  leading  English  statate  of  mortmain[8  I].  It  declares  that  no  lands  or 
moneys,  to  be  laid  ont  thereon,  shall  be  given  or  chaiged  for  any  charitable  nses, 
unless  by  deed,  executed  in  the  presence  of  two  witnesses,  twelve  months  before  the 
death  of  the  donor,  and  enrolled  in  chancery  within  six  months  after  its  execution,  and 
be  made  to  take  effect  immediately,  without  power  of  revocation.  The  two  nniversi- 
ties,  and  the  scholars,  upon  the  foundation  of  the  colleges  of  Eton,  Winchester,  and 
Westminster,  were  excepted  out  of  the  act. 

(a)  32  Hen.  VIII.  c  1 ;  N.  T.  Revised  SUtntea,  iL  67,  sec  8. 

(6)  If  corporations  are  limited  in  the  purchase  of  lands  to  lands  of  a  specific  yearly 
value,  say  £200,  and  the  value  be  within  the  sum  prescribed  when  purchased,  and  the 
lands  afterwards  rise  in  value  by  good  husbandry,  or  extraneous  causes,  the  title  of  the 
corporation  is  not  thereby  affected,  and  the  yearly  value  at  the  time  of  the  purchase  is 
all  that  the  limitation  requires.  This  is  the  just  and  equitable  rule.  2  Inst.  722 ;  [Bo- 
gardus  v.  Trinity  Church,  4  Sandf.  Gh.  684  ;  Humbert  v.  Trinity  Church,  24  Wend. 
687,  629.    See  Harvard  College  v.  Aldermen  of  Boston,  104  Mass.  470.] 

{c)  8  Binney,  App.  626.  The  statutes  of  mortmain  apply,  in  Pennsylvania,  only 
so  far  as  they  prohibit  dedications  of  property  to  superstitions  uses,  or  grants  to  cor« 
porations  without  a  statutory  license.     Methodist  Church  v.  Remington,  1  Watts,  218. 

[d)  By  the  statute  in  Pennsylvania  of  6ih  of  April,  1838,  iiassed  since  thedfHslara- 
tion  of  the  judges  mentioned  in  the  text,  all  purchases  of  land  by  any  corporation,  or 
by  any  person  in  trust  for  one,  without  the  license  of  the  commonwealth,  are  made 
subject  to  forfeiture,  and  the  same  penalty  extends  to  all  lands  held  by  corporations 
existing  in  other  states,  either  directly  or  through  the  medium  of  trustees  or  feoffees. 
Purdon*s  Dig.  850.  But  in  Rnnyan  v.  Lessee  of  Coster,  14  Peters,  122,  it  was  ad- 
judged that  a  corporation  of  another  state,  authorized  to  purchase  and  hold  lands  in 
Pennsylvania  or  elsewhere,  is  competent  to  purchase  and  bold  lands  in  that  state,  sub- 
ject, nevertheless,  to  be  devested  of  the  estate,  and  to  a  forfeiture  of  it  by  the  state  d 
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other  stateB  it  is  understood  that  the  statutes  of  mortmain  have 
not  been  re-enacted  or  practised  upon ;  and  the  inference  from 
the  statutes  creating  corporations  and  authorizing  them  to  hold 
real  estate  to  a  certain  limited  extent,  is,  that  our  statute  cor- 
porations cannot  take  and  hold  real  estate  for  purposes  foreign 
to  their  institution.  (6)^  As  we  have  no  general  statutes  of  mort- 
main, perhaps  a  legally  constituted  corporation  in  another  state 
can  purchase  and  hold  lands  dd  libitum  in  New  York,  provided 
their  charter  gave  them  the  competent  power.  (/)  A  corporation 
may  take  a  mortgage  upon  land  by  way  of  security  for  loans 
made  in  the  course  and  according  to  the  usage  of  its  lawful 
operations ;  or  in  satisfaction  of  debts  previously  contracted  in 
the  course  of  its  dealing.  Such  acts  are  generally  provided  for 
in  the  charters   of  incorporation;  and  without  such  a  special 

Pennsylvania,  wheueyer  that  state  thinks  proper  to  instttate  process  for  that  purpose. 
The  corporation  holds  a  defeasible  estate,  if  held  without  a  license,  procnitd  from 
Pennsylvania. 

{e)  Parker,  C.  J.,  in  First  Parish  in  Sntton  v.  Ck>le,  3  Pick.  282.  The  provincial 
statute  of  MaasBchnsetts  of  28  Geo.  II.  was  commonly  caUed  a  statute  of  mortmain. 
It  was  virtually  repealed  by  the  statute  of  1785,  which  was  a  substitute  for  it ;  and 
it  has  been  held  that  a  bequest  in  trust  for  pious  and  charitable  usee  was  not  void. 
Bortlet  V.  King,  12  Mass.  537.  The  Revised  Statutes  of  Massachusetts  of  1886  con- 
tinue the  same  provision,  and  deacons  and  church-wardens  of  Protestant  churches  are 
made  bodies  politic,  competent  to  take  donations  for  their  churches,  and  for  the  poor 
thereof.  Revised  Statutes,  part  1,  tit.  8,  [c.  20,]  sec.  89.  The  British  mortmain  acts 
were  never  recognized  as  the  law  of  Virginia  or  Kentucky.  Robertson,  C.  J.,  4  Dana, 
856 ;  Lathrop  v.  Commercial  Bank  of  Scioto,  8  Dana,  114.  In  Louisiana,  substitu- 
tions and  Jidti  eomtnuaa  are  abolished.  Civil  Code,  art.  1507.  The  object  was  to 
prevent  property  from  being  placed  out  of  oommeroe,  but  it  does  not  apply  to  naked 
trusts  to  be  executed  immediately. 

(/)  This  is  declared  to  be  the  law  in  Kentucky.  Lathrop  v.  Conmiercial  Bank  of 
Scioto,  8  Dana,  114.  The  decision  in  that  case  goes  to  establish  the  doctrine,  that  a 
corporation  of  another  state  or  nation  can  contract  and  sue  on  contracts  made  by  its 
agent  in  Kentucky,  provided  they  be  such  as  its  charter  anthorizes,  and  consistent 
with  the  local  law  and  policy  of  the  state ;  and  a  corporation  of  another  state  can  take 
and  hold  lands  by  purchase,  mortgage,  or  devise,  when  consistent  with  its  charter  and 
not  denied  by  positive  law.  This  liberal  and  enlightened  decision  was  fully  considered 
and  ably  sustained. 

1  Riley  v.  Rochester,  9  N.  T.  64  ;  Bos-  24  How.  465,  507.    As  to  the  next  propo- 

tock  0.  N.  Staffordshire  Railway,  4  EL  lb  sition.  State  v.  Boston,  C.  &  M.  R.  R.,  25 

BL  798 ;  SUte  v.  Mansfield,  8  Zabr.  510 ;  Yt  438  ;  Steamboat  Co.  v.  McCutcheon, 

State  V.  Newark,   1  Dutch.  815.    As  to  18  Penn.  St  18  ;  Thompson  v.  Swoope,  24 

mortmain,  see  Potter  v.  Thornton,  7  R.  L  Penn.  St.  474  ;  Boyee  v.  St.   Louis,  29 

252 ;  Page  v.  Heineberg,  40  Yt  81 ;  OdeU  Barb.  650. 
9.  OdeU,  10  Allen,  1,  6 ;  Perin  v.  Carey, 
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authority,  it  would  seem  to  be  implied  in  the  reason  and  spirit 
of  the  grant)  if  the  debt  was  bona  fide  created  in  the  regular 
course  of  business,  (ff) 

2.  (2^0  iue  and  be  med.)  —  Corporations  have  a  capacity  to  sue 

and  be  sued  by  their  corporate  name,  (h)  Private  moneyed 
*  284  corporations  are  not  *  only  liable  to  be  sued  like  private 

individuals  in  assumpsit  for  breaches  of  contract,  but  they 
may  be  sued  by  a  special  action  on  the  case  for  neglect  and  mal- 
feasance and  breaches  of  duty,  and  in  actions  of  trespass  and 
trover  for  damages  resulting  from  trespasses  and  torts  conmiitted 
by  their  agents  under  their  authority ;  and  the  authority  of  such 
agents  need  not  be  under  seal,  (a)  ^    From  their  inability  to  be 

(g)  SUyer  Uke  Bank  v.  Korth,  4  Johns.  Ch.  870  ;  Baud  v.  Bank  of  Washington, 
11  Smg,  &  R.  411 ;  [American  Mat  Life  Ins.  Co.  p.  Owen,  15  Graj,  491.] 

{k)  Hot  indiridnal  members  of  a  eorporation  cannot>  by  a  bill  in  equity,  soe  for 
corporate  claims  without  the  consent  of  the  corporation  ;  and  if  the  corporation  neglect 
their  ri^ts  and  duties,  and  indiridual  oorporatorB  wish  for  redieas,  they  must  at  least 
make  the  corporation  a  party  defendant.     Hersey  v.  Veasie,  24  Me.  1. 

(a)  Tarborough  v.  The  Bank  of  England,  16  East,  6 ;  Smith  r.  &  lb  S.  Gaalig^ 
Co.,  1  Ad.  A  El.  5S« ;  Maund  e.  Monmouthshire  Canal  Co.,  1  Car.  ft  M  [606],  SSO, 
Phil.  ed.  ;  Townsend  v.  Susquehanna  Turnpike,  6  Johns.  90  ;  Gray  v.  Portland  Bank, 
S  Mass.  S64;  Chestnut  Hill  Turnpike  9.  Butter,  4  Serg.  &  R.  6;  Fowle  v.  Common 
Coundl  of  Alexandria,  8  Peters,  S98 ;  Rabassa  v.  Orleans  Navigation  Ca,  5  La.  461 ; 
Shaw,  0.  J.,  19  Pick.  516  ;  Rector  of  the  Ascension  v.  Buckhart,  S  HiU,  193 ;  AngeU 
ft  Ames  on  Corporation^  S85-J»l,  Sd  ed. ;  Mayor  of  Kew  York  a.  Bailey,  2  Denio, 
43S  ;  Wstghtman  a.  Washington  City,  1  Black.  38.  In  Ohio,  it  has  been  a^judgnl 
that  corporations  are  liable,  like  indiTiduals,  for  uguries  donc^  as  by  cutting  ditches 
and  waterooorsesi  in  such  a  manner  as  to  cause  the  water  to  ayciflow  and  injurs  the 

1  rofis.  (x)  —  The  EshiUty  of  corpora-  N.  T.  80,  50  ;  Brokaw  «.  K.  J.  R.  R.  ft 

tions  for  the  torts  or  n^i^jgenee  of  their  Trans.  Co.,  8  Troom  (N.  J.)t  328,  330  ; 

directors,  serrants,  and  agents  is  now  de-  [National  Bank  «.  Graham,  100 17.  S.  699], 

tnmined  by  the  general  principles  of  the  and  otiier  cases  dted   bekfw.     Tims  a 

law  of  agmcy.    Ranger  r.  Great  Western  corporation  may  be  sued  for  asmalt  and 

R  Co.,  5  H.  L.  C  72,  87  :  Ramsden  r.  battery,  Brokmw  v.  H.  J.  R.  ft  Trm.  Go., 

Boston  ft  AlU  R.  R.,  104  Msas.  117,  120;  8  Yroom  (N.  J.),  328 ;  Hewitt  sl  Swift,  3 

New  York  ft  N.  H.  R.  R.  v.  Schuyler,  34  Allen,  420 ;  SL  Lsnis,  A.  ft  a  R.  R.  «. 

(jr)  Aooiporationmaybelegsllyguilty  579  ;  Ptobles  «.  Fktapseo  Gmmo  Oa.,  77  N. 

of  fiand :  Ck)^  «.   Hadley,  99  N.  Y.  C  SSS ;  Erie  aty  Iron  Weri»  «.  Berber, 

131 ;  Erie  City  I.  Works  iL  Barber,  106  106  Pten.  SL  12S.    A  cotfontasK  is  liaUa 

Penn^Su  125  ;GuMly  a.  Erie  Rubber  Cql,  in  ^bm^es  for  a  Bbd  «r  sbiite;  «  for  ite 

37  X.  J.  Eq.  175;  and  may  be  liable  in  an  odMr  twta.      ftiiiiaili  ■.  Rfn^  MsO 

activHi  of  «Wc«iL    Mnckay  v.  Commercial  Aaa'n,   75  N.  Y.  «D4;  Tan  AMMm  n. 

Rank.  L.  R.  5  P.  C  394  ;  B^^liabroke  a.  Blostein,  102  X.  Y.  355  :  <kr  «.  TniM 

SwiiKion  Locaa  Board,  L.  R.  9  a  P.  575^  States  Bsnk  0  Ohm  36),  13  Am.  Dec 
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arrested,  corporations  are  to  be  sued  by  original  writ  or  sum* 
mons ;  and,  at  common  law,  they  might  be  compelled  to  appear 

idaintiff's  land  although  the  act  done  was  not  beyond  their  lawful  powers.  Bhodes  p. 
Clereland,  10  Ohio,  159.  Indiyidnals  are  liable,  if  in  the  commiasiGn  of  a  lawful  act 
damage  thereby  accraes  to  another,  provided  he  could  have  avoided  it  with  due  can. 
Lambert  v.  Bessey,  T.  Raym.  421.  A  railroad  company  is  not  responsible  for  a  build- 
ing set  on  fire  and  destroyed  by  a  spark  from  a  railroad  engine,  provided  there  was  no 
negligence  on  the  part  of  the  company,  and  there  was  the  exercise  of  due  care  and  skilL 
The  damage  was  the  unavoidable  and  casual  result  of  the  performance  of  a  lawful  act. 
Burroughs  v.  Housatonic  R.  R.  Co.,  15  Conn.  124  ;  s.  p.  infra,  iii.  486.  [See  Flynn 
V.  San  Francisco,  &  &  J.  R.  R.,  40  Cal.  14 ;  Kellogg  v.  Chicago  &  N.  W.  R.  Co.,  28 
Wis.  223 ;  Toledo,  P.,  &  W.  R.  Co.  v.  Pindar,  58  lU.  447 ;  and  additional  cases,  iiL 
486,  n.  (6),  to  which  add  Higgins  v.  Dewey,  107  Mass.  494.] 


Dalby,  19  lU.  858  ;  Ramaden  v.  Boat.  & 
Albw  R.  B.,  Bupra ;  see  Maund  v.  Mon- 
mouthshire Canal  Co.,  4  Man.  &  Gr.  452  ; 
post,  290,  n.  (a) ;  for  libel,  Whitfield  v.  a 
E.  Battway  Co.,  El,  BL  k  £1.  115  ;  Phil., 
WiL  k  Bait.  R.  R.  9.  Qnigley,  21  How. 
202 ;  Maynardr.  Fireman's  Fund  Ins.  Co., 
84  CaL  48 ;  [McDermott  v.  Evening  Jour- 
nal, 48  N.  J.  L.  488  ;]  for  malicious  pro- 
seeutiony  Vanoe  v,  Erie  Railway  Co.,  8 
Vroom  (N.  J.),  884  ;  Goodspeed  v.  East 
Haddam  Bank,  22  Conn.  580  ;  [Bank  of 
New  South  Wales  r.  Owston,  4  App.  Gas. 
270;  Edwards  v.  Midland  Ry.  Co.,  6  Q.  B.  D. 
287  ;  Carter  v.  Howe  Machine  Co.,  51  Md. 
290;  Reed  v.  Home  Savings  Bank,  180 


Mass.  448;  Williams  v.  Pkoters'  Ins. 
Co.,  57  Miss.  759 ;  s.  c.  84  Am.  R.  494 
and  note.].  See  Green  v,  London  General 
Omnibus  Co.,  7  C.  B.  n.  s.  290  ;  Atlantic 
4b  G.  W.  R.  Co.  9.  Dunn,  19  Ohio  St  162, 
other  cases  of  malice.  The  contraiy 
opinions  suggested  in  Childs  v.  Bank  of 
Missouri,  17  Mo.  218  ;  McLellan  r.  Cum- 
berland Bank,  24  Me.  566  ;  and  Stevens  r. 
Midland  Counties  R.  Co.,  10  Ezch.  852, 
probably  would  not  now  be  maintained. 

As  to  the  liability  of  companies  for 
misrepresentations  of  their  directors,  the 
distinction  has  been  taken,  that  where  a 
person  has  been  drawn  into  a  contract  to 
purchase  shares  belonging  to  a  company 


588  ;  Missouri  Pac.  Ry.  Co.  v,  Richmond, 
78  Texas,  568 ;  Buffalo  L.  O.  Co.  v.  Stan- 
dard Oil  Co.,  42  Hun,  158.  Hence  a  rail- 
road corporation  is  liable  for  publishing 
an  alleged  ticket  swindle.  Fogg  p. 
Boston  &L.  R.  Co.,  148  Mass.  518 ;  see 
Randall  v.  Evening  News  Ass'n  (97  Mich. 
186),  44  Am.  &  Eng.  Corp.  Cas.  847  and 
note.  A  municipal  corporation  may  be 
sued  for  libel.  McLay  v,  Bruce  County, 
1 4  Ont.  898.  But  a  town  in  Massachusetts 
is  not  so  liable.  Howland  v,  Maynard, 
159  Mass.  484.  A  municipal  corporation 
cannot  sue  for  a  libel  charging  it  with 
corruption,  for  only  the  individual  members 
can  be  guilty  of  such  offence.  Manchester 
V.  Williams,  P891]  1 Q*  fi.  94.    A  corpora* 


tion  may  also  be  sued  for  false  imprison- 
ment :  Pinkerton  v.  Gilbert,  22  111.  App. 
568;  for  assault  and  battery:  Lewis  v.  Chi- 
cago &c.  Ry.  Co.,  85  Fed.  Rep.  689 ;  or  for 
conspiracy.  Buffalo  L.  Oil  Co.  v.  Standard 
Oil  Co.,  106  N.  T.  669.  It  may  be  in- 
dieted,  €,g,  for  keeping  a  disorderly  house  : 
State  V.  Passaic  County  Agr.  Society,  56  N. 
J.  L. ;  or  for  permitting  gaming  on  its  land. 
Com*th  p.  Pulaski  County  Agr.  &  M.  As8*n, 
92  Ey.  197.  In  this  country  a  corporation 
has  often  been  held  liable  for  a  malicious 
prosecution  conducted  by  its  agents. 
Pennsylvania  Co.  v,  Weddle,  100  Ind. 
188;  Goodspeed  v.  East  Haddam  Bank, 
22  Conn.  580  ;  Hussey  v.  Norfolk  S.  R. 
Co.,  98  N.  C.  84 ;  Wheless  v.  Second  Nat 
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Bok.  1  Bczter,  M» ;  Tawse  r.  Erie  Ry.  akfe 

Co.,92  9.J.  USM;  R«d«LH«Bea^.  Cbdn,    I»    DL 

lug* B«ik,  110 Mml  443 ;  Rkndr.On-  «Amm m eaf««tiM it  bUa  to  Ike 

tnl  Pm^  R.  Co^  15  Ker.  1«7 ;  flpoBieEdd  laihed    iw    «r   padly. 

E.ftT.  Co.  fi   Gnm,  IS  DL  Appt  IM;  Watotloo Tub Toom  71 

WillkaM  V.  PkatcB^  Im.  Co.,  $7  Mm.  Oficcnof  acatyontMi 

759  ;  S4  Am.  RcfL  4»4  and  note ;  Jor^B  ctpwaUMi  KaMe  far  tfcnr  tofto  ar  a^- 

r.  Ala.  B.  Cot  (74  Ak.  86),  49  id.  800  n4  goee,  c««  «  to  acta  vllro  ams  vtei 

note;  Morton  «.  Met.  life  Ibb.Cou,  84  Hub,  tfceyetbyitaagqpwrMyllHiartlinrity. 

86<.     lBi;ii^aad,tbe««|^oCaat]iority  Alka  v.  Soiitk  Boalni  S.  Gql,  150  Mm. 

is  tiwl  a  eorpontioa  is  aol  tlnit  liaUcL  SOO;  D»Ter 4 R.  G.  Ry.  Go.  «.  Hairia, 

WaIkerv.&E.Ry.C«.,L.R.5C.P.040;  122  U.  &  597 ;  CVotnl  R.  ft  R.  Col  9. 

BaBkoCNev8oiitliWalttr.Ointom4A.  Snitk,  76  Ala.  572.    A  eotpontiM  it  not 

a  270;  Abnthv.  K.  E.  Rj.  Go^  11  A.  C.  liabfe  far  a  fibd  vpoii  aa  eH{ilfl!rBe  wbldi 

247;  HeDdcnon  «.  Midkad  Rj.  Co.,  20  W.  its  genoal  a^MmtendMt  poliliahed  witii- 

R.  23 ;  Knit  a.  Counge,  55  J.  P.  284.  out  ita  andiority.     Heujv.  Pfttdmgk, 

ForeonteaiiitaeotpontioaiBOBlypaiiiah-  ftc  R.  Co.,  139  P^bb.  St.  290. 
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enemies),  may  sue  in  the  federal  courts,  ((r)  They  may  sue 
upon  a  mortgage  taken  upon  lands  ai^  security  for  a  debt,  (d) 

tiooB,  c.  18.  See  infrok^  290.  Upon  judgment  and  execution  agunst  a  corporation  for 
a  debt,  its  property,  real  and  personal,  may  be  attached  or  seized  and  sold,  as  in  the 
case  of  individual  defendants.  It  is  the  ordinary  practice.  Buchanan,  C.  J.,  in  State 
of  Maryland  o.  Bank  of  Maryland,  6  Gill  &  J.  219  ;  Slee  v.  Bloom,  5  Johns.  Ch.  866  ; 
8.  c.  19  Johns.  456 ;  Pierce  v.  Partridge,  8  Met.  44  ;  Peny  v.  Adams,  ib.  51 ;  The 
Queen  v.  The  Victoria  Park  Co.,  1  Ad.  &  El.  N.  8.  288.  If  a  railroad  company 
contnujts  debts  which  it  is  unable  to  pay,  the  better  opinion  would  seem  to  be,  that 
the  wood  and  iron  on  the  railway  may  be  taken  on  execution  and  sold,  and  the  pur- 
chaser acquires  thereby  a  right  of  property  in  the  articles,  and  may  take  possession  of 
them  and  carry  them  away,  though  the  company  be  thereby  rendered  unable  to  ex- 
ecute its  corporate  purpose,  and  may  in  consequence  forfeit  its  charter.  See  this  ques- 
tion yery  ably  discussed  in  the  American  Law  Magazine,  iv.  No.  8,  for  January,  1845. 
This  very  point  has  since  been  decided  in  The  State  of  North  Carolina  v.  Bives,  5 
Ired.  (N.  C.)  297.  It  was  held  that  the  railroad  company's  interest  in  land  might  be 
sold  with  the  fixtures  and  materials,  and  the  purchaser  takes  and  holds  them  until  the 
charter  expires,  and  then  the  land  reverts  to  the  original  proprietor.  The  corporate 
franchise  cannot  be  sold,  nor  does  the  sale  dissolve  the  corporation.  [Cue  v.  Tide 
Water  Canal  Co.,  24  How.  257  ;  Stewart  v.  Jones,  40  Mo.  140.  See,  also,  the  right 
to  sell  the  fixtures,  in  Ranney  v.  Orleans  N.  Company,  6  Rob.  (La. )  881.  But,  on  the 
other  hand,  in  Winchester  and  L.  Turnpike  Road  Company  v.  Yimont,  5  B.  Mon.  1,  it 
was  a<yndged  that  a  turnpike  road  was  not  the  subject  of  sale,  even  under  a  decree  in 
chancery,  to  pay  debts.  The  dock  belonged  to  individuals,  and  not  to  the  company. 
The  mere  rwd  belonged  to  the  company  as  a  right  of  way  only  for  particular  uses,  and 
when  it  ceases  to  be  thus  used,  the  land  reverts  to  the  grantors.  The  purchaser  at 
such  a  sale  would  not  acquire  any  valuable  right,  for  corporate  powers  would  not  fol- 
low the  purchase.  A  sale  of  the  road  would  not  carry  a  right  to  the  tolls,  for  that 
would  be  the  sale  of  a  chose  in  action,  which  cannot  be  thus  effected.  The  only  proper 
remedy  for  the  creditor  under  this  decision,  if  not  under  that  in  the  preceding  case,  is, 
by  decree,  applying  by  a  receiver  the  net  tolls  to  the  payment  of  the  creditor.  In 
Pennsylvania,  corporation  franchises  cannot  be  sold  on  execution  ;  but  under  their 
Sequestration  Act  of  16th  June,  1886,  though  turnpike  roads,  railroads,  and  canals 
may  be  the  subject  of  sequestration  for  debt,  yet  where  the  public  have  an  interest  in 
them,  the  court  may  order  that  the  revenues  be  applied  in  the  first  place  to  keep  the 
works  in  repair.  The  Susquehanna  Canal  Company  v.  Bonham,  9  Watts  4b  S.  27.  At 
common  law,  the  first  process  or  summons  against  a  corporation  was  to  be  served  on 
the  mayor,  president,  or  other  head  officer.  The  statute  law  of  New  York  (N.  Y.  Re- 
vised Statutes,  ii.  457)  has  simplified  the  common-law  proceeding,  by  directing  that 


(e)  Society  for  Propagating  the  Gospel  p.  Wheeler,  2  Gall.  105 ;  Henriques  v.  Dutch 
W.  India  Co.,  8  Ld.  Raym.  1585. 

(d)  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  870;  [American  Mut.  Life  Ins.  Co. 
V.  Owen,  15  Gray,  491.]  It  is  now  settled  by  statute  (N.  Y.  Revised  Stotutes,  ii.  457), 
that  a  foreign  corporation  may,  upon  giving  security  for  the  payment  of  the  costs  of 
suit,  prosecute  in  the  courts  of  the  state,  in  the  same  manner  and  under  the  same 
checks  as  domestic  corporations.  A  state  is  a  corporation,  and  may  sue  in  another 
state.  Delafield  9.  The  State  of  Illinois,  2  Hill  (N.  Y.),  159  ;  Angell  4b  Ames  on  Cor* 
porations,  8d  ed.  876. 
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*285  The  same  rale,  allowing  corporatioiis  of  one  stale  *to 
contract  and  sne  tn  their  corporate  name  in  another,  has 
been  declared  in  several  of  the  other  states,  and  may  be  now 
considered  as  the  general  law  of  the  land,  (a)  ^ 


ihe  writ  of  lint  proem  igumt  m  bodj  eorponte,  be  aartd  mt  the  pnadcn^  iHiikling; 
officer,  euhier,  secretuy,  or  tRMorer ;  and  if  the  proeev  be  letnmed  wtrwtd,  that  the 
plaintiff^  instead  of  being  driven  to  eompnlaoiy  and  Trrationa  steps  to  eoaipel  an  ap- 
peaianee  by  diMrimgat^  may  enter  an  appearanee  for  the  ddendanta*  of  eonne,  and  pro- 
ceed as  in  cases  of  personsl  aetioBS  a^unst  natmal  prisons,  The  Revised  Codes  of 
Yiipnia  (IRC  1819)  and  of  North  Carolina  (1  B.  S.  1837),  have  a  ainiiUr  provision 
fiir  the  service  of  process  on  corpontioos.  1  Bob.  Pr.  134.  In  Connectient,  corpoim- 
tions  sre  liable  to  the  process  of  Ibragn  attadiment,  and  the  ofliceis  can  be  made 
parties^  and  hdd  to  answer  on  oath.  Knox  c  Protection  Ins.  Co.,  9  Conn.  430 ;  ses 
Bnunlj  «.  Westchester  Cj.  Han.  Soc,  1  Johns^  Oh.  366,  a.  p.  So,  in  the  province  of 
Hew  Bmnswick,  by  statnte  of  6  Wm.  IV.  c  33^  a  writ  of  snmmons  is  sobstitated  for 
the  original  writ,  and  a  corporation  nav  be  pioceeded  a^unst  in  a  sommsry  way. 
Kerr  (X.  B.),  S76.  Corporations  show  by  proof^  on  the  trial,  that  they  are  a  corpora- 
tion. Cannichael  v.  Tniatees  of  School  Ijmds,  3  Howard  (Miae.),  84 ;  WilKams  v. 
Bank  of  IL,  7  Wend.  539.  Bat  corporatiotts  are  not  liable  to  be  sncd  ont  of  the  state, 
except  upon  foraign  sttachmcnt  in  mn,  mder  local  statutes^  Clarke  v.  N.  J.  Steam 
N.  Co.,  1  Story,  531 ;  Boshel  s.  Commonwealth  Ins.  Col,  15  Seig.  ft  R.  176.  A  pub- 
lic mnnictpal  corporatioa  cannot  be  soed  cot  of  the  coon^  in  which  it  is  sitnatfd 
Lehii^  County  s.  Kleckner,  5  Watts  k  S.  181.  Nor  can  a  foreign  corporation  be  sued 
in  Hew  York  under  their  attachment  act,  which  only  contemplated  the  case  of  a  liabil- 
ity to  arrest.  H'Queen  p.  M.  M.  Co.,  16  Johns.  6.  Bat  iti  property  may  be  attached 
by  a  proceas  m  rem.  Claike  r.  New  Jersey  Co.,  1  Story,  531.  A  fonign  coiporation 
cannot  be  sued  as  trustee  for  effects  in  their  hands,  under  the  attachment  act  in  Mas- 
sacbnsettSL  Union  T.  Boado.  N.  E.  IL  Ins.  Co.,  2  Mass.  37  ;  Pedcham  sl  H.  Fuish 
in  H.,  16  Pick.  286.  Bat  they  may,  in  rem,  under  the  Attachment  Act  of  Pennsyl- 
vania :  Bushel  v.  Commonwealth  Ins.  Col,  15  Seig.  lb  B.  176 ;  AngeD  ft  Ames  on 
Corporations,  334-342,  2d  ed. ;  and  in  New  Hampshire  and  other  states  under  Uieir 
foreign  attachment  law,  or  whenever  effective  service  can  be  made  upon  it  or  its  prop- 
erty, Ubbey  v.  Hodgdon,  9  N.  H.  894 ;  Martin  v.  Bank  of  Alabama,  14  La.  415  ;  U. 
&  Bank  v.  Merchants'  Bank,  1  Bob.  (Va.)  573. 

(a)  Williamson  v.  Smoot,  7  Martin  (La.),  31 ;  H.  T.  Firemen  Ina.  Col  v.  Ely,  5 
Conn.  560 ;  Portsmouth  Livery  Company  v.  Watson,  10  Mass.  91 ;  Taylor  v.  Bank 
of  Alexandria,  5  Leigh,  471  ;  Bank  of  Edwardsville  v.  Simpson,  1  Mo.  184 ;  Lathrop 
V.  Commercial  Bank  of  Sdoto,  8  Dana,  114 ;  Stewart  v.  U.  S.  Ins.  Co.,  9  Watts,  126 ; 
Bank  of  Wsshtenaw  s.  Montgomery,  2  Scsul  422 ;  Bank  of  Augusta  s.  Earie,  13 
Peters,  519-591  ;  Guaga  Iron  Ca  s.  Dawson,  4  Black.  (Ind.)  202 ;  Bank  of  Marietta 
9.  Pindall,  2  Band.  465 ;  bat  in  this  bst  case  it  was  held  that  the  bank  of  another 

1  F&reign  OorporaUaHt,  —  (a)  It  has  state  where  it  is  incorporated  cannot  do 
been  held  that  a  corporation  which  is  for-  business  elsewhere,  (or)  Land  Grant  By.  v. 
bidden  by  its  charter  to  do  bosinesB  in  the     Commisnaners  of  Coffey  Cy.,  6  Esnsss, 

(x)  State  legislation  prescribing  condi-  State  does  not  infringe  upon  interstate 
tions  and  restrictions  upon  foreign  insur-  commerce  or  the  privileges  or  immunities 
ance  companies  doing  business  within  the    of  dtizena.    State  v.  Boot,  83  Wia^  667 ; 
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(5.)  Of  their  Bight  to  hold  to  Oharitahle  Uses.  —  It  has  been  a 
question  of  graye  import  and  difficult  solution,  whether  a  cor- 

gtate  could  not  enforce  a  primary  contract  made  in  Viiginia.  A  foreign  corporation  is 
permitted  to  aae  in  the  EngEsh  courts.  Heniiqnes  v.  Dutch  W.  India  Co.,  2  Ld. 
Eaym.  1632 ;  8.  c.  1  Str.  612  ;  2  id.  807;  National  Bank  of  St.  Charles  v,  De  Bamales, 
1  Carr.  &  P.  569  ;  AngeU  &  Ames  on  Corporations,  81 4«  815,  2d  ed.  So,  a  sovereign 
may  sue  in  England,  in  equity  as  weU  as  at  law.  Hullett  v.  King  of  Spain,  1  Dow  lb 
Clark,  169  ;  s.  c.  8  Sim.  888  ;  Brown  o.  Minis,  1  M'Cord  (S.  C.)»  80.  In  this  case  a 
shade  of  doubt  was  thrown  over  the  question,  but  there  was  no  decisiajk  In  the  case 
above  mentioned^  from  2  Bandolph,  the  court  held  that,  as  it  was  the  poUcy  of  Vir- 
ginia to  restndn  all  banking  operations  by  corporations  not  established  by  their  own 
laws,  a  bank  in  Ohio  could  not  be  permitted  to  estaUish  an  agency  in  Yiiginia  for 
discounting  notes,  or  carrying  on  other  banking  operations,  nor  could  an  action  be 
sustained  in  Viiginia  by  the  bank  on  a  note  thus  acquired.  This  limitation  to  the 
general  rule,  that  a  foreign  corporation  may  sue,  Ib  the  same  in  effect  as  that  prescribed 
by  the  New  York  statute,  and  which  wUl  not  allow  the  corporation  of  any  other  state 
or  country  to  do  any  act,  or  maintain  a  suit  on  any  contract  arising  therein,  which  is 
not  allowed  to  be  done  by  any  domestic  corporation.  It  was  in  this  view  that  the 
court,  in  the  case  of  Bandolph,  held  that  the  Ohio  Bank  could  not  make  a  primary 
contract  in  Virginia,  in  relation  to  banking  business,  as  by  discounting  notes,  though, 
if  the  same  be  done  in  Ohio,  the  bank  could  sustain  a  suit  thereon  in  Virginia.  The 
court  in  Virginia  nosed,  but  did  not  decide,  the  question,  whether  the  bank  in  Ohio 
mif^t  not  make  a  $eeondary  contract  in  Viiginia,  for  canying  into  effect  the  contract 


246.  [The  power  of  a  corporation  to  do 
business  in  a  state  other  than  that  in 
which  it  is  incorporated  rests  upon  com- 
ity simply.  Cowell  v.  Springs  Co.,  100 
U.  S.  55.  Such  comity  does  not  extend 
so  far  as  to  confer  power  to  do  any  busi- 
ness or  to  take  property  contrary  to  the 
public  policy  of  such  other  state.  Chris- 
tian Union  V,  Vount,  101  U.  S.  852. 
Hence,  also,  a  state  may  refuse  to  allow 


a  foreign  corporation  to  do  business  within 
its  borders,  or  may  impose  any  legal 
conditions  upon  a  corporation  so  doing 
business.  But  it  was  held  that  an  agree- 
ment *not  to  resort  to  the  federal  courts, 
made  in  pursuance  of  such  condition, 
.was  unlawful  and  void.  Insurance  Co. 
V.  Morse,  20  Wall.  445.  A  condition, 
however,  that  if  a  foreign  corporation 
should  resort  to  the  federal  courts  it  should 


Horn  S.  M.  Co.  v.  New  York,  148  U.  S. 
805  ;  Ware  v.  Hamilton  Brown  Shoe  Co., 
92  Ala.  145  ;  Boulware  v.  Davia,  90  Ala. 
207. 

A  prohibition  against  a  foreign  corpo- 


for  the  foreign  company  may  be  personally 
liable  to  one  contracting  with  it  in  igno- 
rance that  it  is  a  foreign  corporation.    See 
Lasher  v,  Stimson,  145  Penn.  St.  80. 
In  DQOst  of  the  States,  probably,  a  for^ 


ration  doing  business  in  the  State  without  eign  corporation  may  take  under  a  will  be- 
an agent  there  and  a  known  place  of  busi-  queathing  charities,  so  fiar  ss  authorized 
ness  does  not  apply  to  a  single  sale  or  to  a  by  its  charter.  See  UniTcrsity  v.  Tucker, 
suit  there  for  breach  of  such  contract  81  W.  Vs.  621. 

Cooper  M.  Co.  v.  Ferguson,  113  U.  S.  727;  The  right  of  a  corporation  to  do  busi- 

Bogers  &  Co.  v.  Simmons,  155  Mass.  259.  ness  within  a  State  other  than  that  of  its 

Where  such  prohibition  exists,  and  is  not  creation  depends  solely  upon  the  will  of 

observed,  the  person  who  assumes  to  4ict  such  State,  the  onlf  exception  being  where 
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la^sn  or 


I.  •!] 


-  **• 


TOUk  ^oatmi  fwt  Inuf  ^ 


file  W  Idi^fttfr 

fnf^^Jd  it.    Fi 


«•  Wre  tke  ni^  ted* 
toMrtAl  Imi  Ciu,  M  U.  flL  S9S.'  n] 


the  right  rarti  i^ob  the  Feteal  aetov  «r  Co,  19  GoL  31*;  Sfim  G.  S.  Gbu  v.  (V 

iU  iMMMftw,  nd  ooirtiacte  «r  aHniM  »-  ■«&■  P.  V.  Ck  (Waih.),  14  L.  B.  A. 

MUBftoe  »«  Mit  »tttffi  «f  tatentate  cos-  315,  sad  aato ;  GBy-LoMbnd  U'Col  9. 

■Mfne  vitbm  tlni  eseeptioB.    Hooper  v.  ThwM,  9S  Tcbb.  587 ;  D«dkj  v.  CoOio; 

Caliitwate,  155  U.  8.  6i&    The  fiiet  thrt  87  Ak.  OL    The  fiwt  abo  that  kpda- 

a  peaakf  k  tmpoaad  «poa  •  foragn  ooqio-  tioa  ta  a  partiralar  Slate  it  man  or  leea 

fatioodoiogboaiaeaiia  the  State  eoatmy  vetaliatoiy  ta  adautttag  fbraga  eoepon- 

toiUkwadoeaBotiaralidatettaeoBtneti  tioiM  to  do  baaacai  theraa.  aad  BMauad 

theteaiade*  bat  najpnelnde  It  from  there  tijtfaeexBetioBaiaipoaediathedoeBietleof 

Moving  aoiii.     Kiadel  v.  Bedc  lb  P.  L.  the  Ibraga  eorpofatioB  apoa  its  ova 


<y)  The  eitbenahip  of  a  eorpotation  is 
not  affected  when  it  doea  boaiaeae  ia  difler- 
est  SUtea.  Mjreii  v.  Monmj,  4S  Fed. 
Rep.  695.  A  oonaolidated  oorpontioii 
may  be  a  citizen  of  the  ▼ariooa  Statea  by 
wbicb  the  oonaolidated  eorpontioaa  were 
ebaitemL  Fitzgerald  r.  Ifiaaoori  Pacific 
Ry.  Co.,  45  Fed.  Bep*.  815 ;  aee  Cobn  v, 
LooiAfille,  y.  O.  lb  T.  &  Co.,  85  id.  827. 
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The  latter  any  atill  retaia  their  origiBal 
dtizeoahip.  Pkal  r.  Baltimote  ft  O.  4 
C.  R.  Co.,  44  Fed.  R^  518.  A  coqmra- 
tioD,  created  by  the  lq;ialatore  of  two  or 
more  Statea,  ia  a  aepante  entity  ia  each 
and  a  citizea  of  each.  Ohio  4 IL  R.  Co. 
9.  Wheeler,  1  Black,  286  ;  Beoe  v.  New- 
port Kewa  Ca,  82  W.  Va.  164 ;  Bmger  a. 
Grand  B.  4  L  Co.,  22  Fed.  Bep.  561  ; 
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porationa  are  excepted  out  of  the  statute  of  wills  in  England, 
and  in  New  York  and  most  of  the  other  states;  and  it  has  been 

freqaently  made  a  condition  of  pennitting  R.  R.,  5  McL.  444,  446.  In  one  case  after 
a  foreign  corporation  to  do  business  within  service  by  tmstee  process  the  court  de- 
a  state,  tiiat  service  on  its  agent  shall  be  cliued  to  interfere  with  a  foreign  corpora- 
sufficient.  Of  course  a  judgment  against  tion  on  the  ground  of  having  no  means  of 
a  corporation  of  one  state  by  the  court  of  enforcing  obedience  to  its  decree.  Wil- 
another  will  be  valid,  if  the  corporation  liston  v,  Michigan  S.  &  N.  Ind.  H.  R.,  18 
appears  generally  in  the  suit.  See  March  Allen,  400.  [Jurisdiction  of  a  foreign 
V,  Eastern  R.  R.,  40  N.  H.  548  ;  Moulin  corporation  was  held  to  be  acquired  by 
V.  Insurance  Co.,  1  Dutcher,  57  ;  8.  c.  4  a  simple  summons  under  the  New  York 
Zabr.  222  ;  Lafayette  Ins.  Go.  v,  French,  code,  so  far  at  least  as  to  render  a  judg- 
18  How.  404.  As  to  the  courts  of  the  ment  obtained  thereon  valid  in  that  state. 
U.  &,  see  i  847,  n.  1 ;  and  Day  v.  Newark  Gibbs  v.  Queen  Ins.  Co.,  68  N.  Y.  114. 
India  Rubber  Manuf.  Co.,  1  Blatchf.  628 ;  See  also  Hannibal,  &c.  R.  R.  Co.  v.  Crane, 
Northern  Indiana  R.  R.  v.  Michigan  C.  102  lU.  249  ;  Nat.  Condensed  Milk  Co.  v. 


poiations,  does  not  invalidate  it  for  want 
of  equality.  See  cases  in  36  Cent  L.  J. 
5 ;  Talbott  v.  Fidelity  Ins.  Co.,  74  Md. 

In  the  absence  of  an  express  prohibi- 
tion by  statute,  foreign  corporations  are 
generally  pennitted  to  sue,  make  contracts, 
or  own  real  estate  like  domestic  citizens, 
and  general  language,  such  as  "  any  com- 
pany," may  be  sufficient  to  authorize  them 
to  exercise  the  right  of  eminent  domain. 
Cone  Export  Co.  r.  Poole,  41  a  C.  70 ;  Lan- 
caster V,  Amsterdam  Imp.  Co.,  140  N.  Y. 
576 ;' Saltmarsh  v.  Spanlding,  147  Mass. 


224  ;  Angerhoefer  v.  Bradstreet  Co.,  22 
Fed.  Rep.  805  ;  St  Louis  &  S.  F.  R.  Co. 
V.  Foltz,  52  id.  627;  85  Cent  L.  J.  166. 
Only  the  State  can  object  to  the  capacity 
of  a  foreign  corporation  to  own  land  within 
its  limits.  Seymour  v.  Slide  &  S.  G. 
Mines,  158  U.S.  528;  Hickory  Farm  Oil 
Co.  V.  Buffalo,  &c  R.  Co.,  82  Fed.  Rep. 
22.  A  bill  may  be  maintained  against  the 
officers  of  a  foreign  corporation  for  dis- 
covery. Poet  Co.  V,  Toledo,  ftc.  B.  Co., 
144  Mass.  841 ;  but  see  Dreyfus  v.  Peru- 
vian Guano  Co.,  41  Ch.  D.  151. 

The  unconditional  liability  of  stock* 


Colglazier  v,  Louisville,  ftc.  Ry.  Co.,  id. 
568.  A  charge  made  by  a  State  a  condi- 
tion of  the  consolidation  of  a  domestic 
with  a  foreign  corporation  does  not  tax  in- 
terstate commerce,  nor  is  it  an  attempt  to 
extend  the  taxing  power  beyond  the  State's 
boundaries.  Ashley  v.  Ryan,  158  U.  S. 
486.  A  new  corporation  formed  by  the 
consolidation  of  a  foreign  and  a  domestic 
corporation  is  domestic.  Be  St.  Paul  it 
N.  P.  R.Co.,  86  Minn.  85.  As  to  enforc- 
ing contracts  against  the  new  corporation  : 
see  Cordova  Coal  Co.  v.  Long,  91  Ala.  588 ; 
Louisville  ftc.  Ry.  Co.  v.  Blythe,  59  Miss. 
989 ;  Same  v.  Summers,  181  Ind.  241 ; 
McMahon  v,  Morrison,  79  Am.  Dec  422, 


and  n.  As  to  consolidation  and  its  effect, 
see  People  r.  New  York,  4c.,  R.  Co. 
(N.  Y.),  29  N.  £.  Rep.  959  ;  Chicago  &  I. 
C.  R.  Co.  V.  Hall  (Ind.),  28  L.  R.  A.  281 
and  note  ;  Onr  v.  Louisville  &  N.  R  Co., 
91  Ky.  109.  Assent  by  a  corporation  and 
its  stockholders  to  its  consolidation  with 
another  corporation,  and  permitting  the 
consolidated  d$  fado  company  to  control 
its  business  and  property,  and  third  per- 
sons to  acquire  rights  thereunder,  preclude 
it  from  afterwards  attacking  the  consoli- 
dation for  irregularities  in  its  formation. 
Bradford  v.  Frankfort,  Ace.,  R.  Co.  (Ind)., 
40  N.  E.  Rep.  741. 
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decided  that  they  cannot  be  directly  dcTisees  at  law.(&)    But 
in  England,  by  the  statute  of  43  Eliz  c.  4,  commonly  called  the 

(()  Jackaon  r.  Hammond*  2  Gaines's  Oases  in  Error,  887. 


BrandenboTgh,  40  K.  J.  L.  Ill ;  Newby 
V,  ColU  Patent  Fire  Arms  Co.,  7  L.  R.  Q. 
B.  293.  As  to  the  aid  a  coart  will  give 
the  receiver  of  a  foreign  corporation  in 
collecting  the  assets,  see  Nat  Trost  Co.  v. 
Miller,  83  N.  J.  Eq.  165.  —  B.] 

(c)  CofUraeU.  —  See  Paul  v.  Viiginia, 
8  WalL  168,  181.  It  has  been  laid  down 
that  when  a  corporation  makes  a  contract 
in  a  state  other  than  that  where  it  is  incor- 
porated, and  its  powers  are  consistent  with 
the  lex  loci  contractus^  the  corporation  will 
be  deemed  to  have  acted  in  conformity 
■with  the  law  of  the  place  of  its  creation, 
and  to  be  liable  on  its  contract  in  like 


manner  and  to  the  same  extent  as  on  those 
which  were  entered  into  by  it  with  citi- 
zens of  the  state  by  which  it  was  estab- 
lished, although  the  natore,  interpreta- 
tion, and  obligation  of  the  contract,  except 
as  dependent  on  the  extent  of  the  powers 
conferred  by  the  charter,  are  governed 
by  the  foreign  law.  Hatchins  v.  New 
England  Coal  Mining  Co.,  4  Allen,  580. 
[But  see  Milnor  v.  N.  T.  lb  K.  H.  R.  R. 
Co.,  58  N.  Y.  888.]  See  Baltimore  lb 
Ohio  B.  R.  V.  Glenn,  28  Md.  287;  Bard  v. 
Poole,  12  N.  Y.  495;  [Bridge  Co.  v. 
Mayer,  81  Ohio  St  817 ;  Qaincy  Bridge 
Ca  V.  Adams  County,  88  IlL  615.] 


holders  to  pay  corporate  debti,  created  by  v,  Helena  Ac,  R.  Co.,  47  Fed.  Bep.  598. 

the  laws  of  one  State,  may  be  enforced  in  As  to  the  right  of  a  foreign  ooiporatioB 

other  States,  except  so  far  as  they  are  penal  to  plead  the  statnte  of  limitations,  see 

for  neglect  of  daty,  or  special  remedies  Winney  v.  Sandwich  Mannf.  Co^  86  lows, 

are  provided.     Flash  v.  Conn.,  109  U.  S.  608 ;  18  L.  R  A.  524,  and  note. 

871 ;  Glenn  v.  Liggett,  185  U.  S.  588 ;  As  to  matters  uUra  wm,  osually  where 

New  Haven  H.  N.  Co.  v.  Linden  Spring  the  act  complained  of  is  capable  of  oonfir- 

Co.,  142  Mass.  849 ;  Bank  of  North  Amer-  mation  by  the  corporation,  redress  should 


ica  V,  Rindge,  154  Mass.  208;  Patterson 
9.  Lynde,  112111. 196  ;  Fowler  v.  Lamson, 
146  111.  472 ;  Kimball  v,  Davis,  52  Mo. 
App.  194 ;  Alabama  R.  Co.  v.  Carroll,  97 
Ala.  126  ;  Aldrich  v.  Anchor  Coal  &  D. 
Co.,  24  Oregon,  32. 


be  first  sought  through  it  Lambert  v.  Neu- 
chatel  Asphalt  Co.,  51  L.  J.  Ch.  882  ;  Isle 
of  Wight  Ry.  Co.  v.  Tahourdin,  25  Ch.  D. 
820 ;  Studdert  v.  Grosvenor,  88  Ch.  D. 
528 ;  Sellers  o.  Phoenix  Ins.  Co.,  18  Fed. 
Rep.  20.    Formerly  a  suit  in  Equity  would 


Those  who  have  received  the  benefit  of  not  be  entertained  when  brought  by  a 

a  contract  with  a  foreign  corporation  can-  shareholder  of  a  public  company  on  behalf 

not  object  that  it  has  not  fully  complied  of  himself  and  other  shareholders,  to  re- 

with  local  statutes  prescribing  the  oondi-  strain  the  directors  from  acts  alleged  to  be 

tions  on  which  it  can  do  business  within  uUra  vtnss^  when  he  really  sues  by  direc- 

the  State.    Nelms  v.  Edinburg  Am.  L.  M.  tion  of  a  rival  company  and  to  protect  its 

Co.,  93  Ala.  157 ;  Washburn  Mill  Co.  v.  interests.     Forrest  r.  Manchester  &c  Ry. 

Bartlett»8  N.  Dak.  138.    The  contracts  of  Co.,  9  W.  R.  818  ;  Seaton  v.  Grant,  36 

foreign  corporations  which  have  not  duly  L.  J.  Ch.  638 ;  L.  R.  2  Ch.  465.    But  the 

complied  with  the  statute  as  to  their  doing  shareholder,  though  chaigeable  with  mala 

businen  in  the  State,  an  now  quite  gen-  fides,  is  now  held  entitled  to  have  his  right 

erally  held  valid.    See  Edieon  G.  E.  Co.  v.  enforced.    Mutter  v.  Eastern  &  M.  By. 

Canadian  P.  N.Co.,  8  Wash.  870;  Gilchrist  Co.,  88  Ch.  D.  92.    A  shareholder  who 
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statute  of  charitable  uses,  lands  may  be  devised  to  a  corporation 
for  a  charitable  use ;  and  the  Court  of  Chancery  will  support  and 
enforce  the  charitable  donation.  The  various  charitable  pur- 
poses which  will  be  sustained  are  enumerated  in  the  statute; 
and  the  administration  of  justice,  in  this  or  any  other  country, 
would  be  extremely  defective,  if  there  was  no  power  to  uphold 
such  dispositions.  The  statute  of  Elizabeth  has  not  been  re- 
enacted  in  New  York,  New  Jersey,  Pennsylvania,  or  Maryland, 
and  probably  not  in  any  of  the  United  States,  though  it  may  not 
have  been  abrogated  in  some  of  them ;  (c)  and  the  inquiry  then 

(e)  The  statute  of  Eliz  is  in  force  in  North  Carolina  (1  Hawks,  96),  and  in  Ken- 
tacky  the  statute  of  charitable  oses  of  48  Eliz,  is  held  to  be  in  force,  and  was  never 
repealed  ;  and,  consequently,  though  there  be  a  defect  or  want  of  cestui  que  use  to  take 
tlie  use,  or,  if  the  use  be  too  indefinite  and  uncertain  to  be  enforced  independent  of 
the  statute,  yet  the  Court  of  Chancery  will  obviate  the  difficulty,  and  give  it  effect  as 
near  the  general  intent  as  may  be,  under  the  ey-pris  doctrine.  Gass  o.  Wilhite,  2 
Dana,  170.     In  that  case  it  was  held  that  the  objects  and  purposes  of  the  articles  of 


sues  the  company  may  obtain  discovery  Fed.  Rep.  97;  Morgan  v.  Kansas  Pac.  Ry. 
of  privileged  communications  between  the  Co.,  15  id.  55  ;  Bill  v.  W,  U.  Tel.  Co.,  16 
company  and  its  legal  advisers  relating  to  id.  14  ;  Foote  v,  Cunard  Mining  Co.,  17 
.  the  subject-matter  of  the  action,  if  paid  for  id.  46  ;  Foster  v,  Mansfield  Sac.  R.  Co., 
with  the  funds  of  the  company.  Gouroud  86  id.  627 ;  see  Chicago  Cab  Co.  r.  Yerkes, 
V.  Edison  O.  B.  Tel.  Co.,  57  L.  J.  Ch.  498.  141  III  820 ;  Alexander  v.  Searcy,  81  Ga. 
Rule  94  of  the  U.  S.  Supreme  Court  586 ;  Knoop  v,  Bohmrich,  49  N.  J.  £q. 
requires  that  a  bill  by  a  shareholder  82  ;  Hazard  v.  Durant,  19  Fed.  Rep.  471. 
against  the  corporation,  founded  upon  a  If  the  suit  is  successful,  and  the  conduct 
right  which  it  may  assert,  shall  specify  of  the  corporation  is  condemned,  such 
the  plaintiff's  efforts  to  obtain  its  action,  Rtockholder  is  entitled  to  be  reimbursed 
and  the  reasons  of  his  failure.  See  Leo  v.  from  the  corporate  funds,  lus  actual  ex- 
Union  Pac.  Ry.  Co.,  17  Fed.  Rep.  278 ;  penditures  and  attorney's  fees.  Meeker 
McHenry  v.  New  York,  P.  &  0.  R.  Co.,  v,  Winthrop  Iron  Co.,  17  Fed.  Rep.  48. 
22  id.  180  ;  Ranger  Champion  Cotton-  Those  acting  in  a  transaction  which  vio- 
Press  Co.,  52  id.  611,  and  see  Qnincy  v.  lates  the  rights  of  a  minority  of  the  stock- 
Steel,  120  U.  S.  241 ;  Bacon  v.  Robertson,  holders  are  proper  parties  to  a  suit  in 
18  How.  480.  Hence  the  bill  of  one  equity  by  the  minority,  although  the 
stockholder  on  behalf  of  himself  and  the  transaction  has  been  ratified  by  the  ma* 
other  stockholders  for  an  accounting  must  jority.  Ervin  v.  Oregon  Ry.  &  Nav.  Co., 
show  the  use  of  all  proper  means  on  his  27  Fed.  Rep.  625.  An  assignee  of  railroad 
part  to  induce  the  corporation  and  stock-  stock,  who  has  not  r^stered  it,  or  been 
holders  to  take  action  in  the  matter  com-  recognized  as  a  stockholder,  cannot  sue  in 
plained  of;  its  financial  ability  to  act,  behalf  of  himself  and  other  stockholders  to 
or  the  offer  of  proper  indemnity  for  legal  restrain  ultra  vires  acts.  Brown  v.  Duluth 
proceedings.  Hawes  v.  Oakland,  104  U.  S.  &c.  R.  Co.,  58 Fed.  Bep.  889.  And  even  a 
}                        450 ;    Huntington    v.   Palmer,   id.   482 ;  stockholder  must  act   promptly  in  such 

Dannmeyer  v.  Coleman,  8  Sawyer,  51 ;  11  case.    Rabe  v,  Dunlap,  50  N.  J.  Eq.  40. 
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is,  whether  a  court  of  equity  has  power  to  execute  and  enforce 
such  trusts  as  charities,  independent  of  any  statute,  and  when  no 

statute  declares  them  unlawful.    The  statute  of  wills  merely 
*  286  *  excepts  corporations  from  the  description  of  competent 

devisees ;  and  there  is  nothing  in  the  act  declaring  it  un- 
lawful for  a  corporation  to  take  for  a  charitable  use.  They  are 
left  in  the  same  state  as  if  the  statute  of  wills  had  not  been 
passed ;  and  the  question  is,  whether  a  court  of  equity  may  sus* 
tain  and  enforce  a  devise  to  or  for  the  use  of  a  corporation,  pro* 
vided  the  object  be  a  charity  in  itself  lawful  and  commendable,  (a) 
The  case  of  The  Baptist  Association  v.  Sart(b)  was  one  in 
which  a  bequest  of  personal  property  to  the  plaintiffs,  as  trustees, 
failed  for  want  of  an  incorporation ;  but  the  reasoning  in  the  case 
has  thrown  embarrassment  over  this  question.  It  was  there 
said  that  the  statute  of  Elizabeth  did  give  validity  to  some  devises 
to  charitable  uses  which  were  not  valid  without  the  aid  of  the 
statute ;  and  the  opinion  of  the  chief  justice  seemed  rather  to  be 
(for  there  was  no  authoritative  decision  of  the  court  on  the  point) 
that  the  original  interference  of  chancery  on  the  subject  of  chari- 
ties, where  the  cestui  que  trust  had  not  a  vested  equitable  interest, 
was  founded  on  the  statute  of  Elizabeth ;  and  that,  independent 
of  the  statute,  a  court  of  equity  would  not  sustain  a  charitable 
bequest,  where  no  legal  interest  was  vested.  The  accuracy  of 
this  conclusion  remains  yet  to  be  established  by  judicial  sanc- 

Msociation  of  the  people  called  Shaken  wen  charitable  and  pionii,  and  vmUd  in  law  ; 
that  the  statute  of  43  Eliz.  was  fnv  tarda  a  revocation  of  the  prior  statntee  of  mort- 
main ;  and  though  a  corporation,  according  to  the  principles  of  the  common  law,  conld 
not  be  seised  to  a  use,  yet,  since  the  statute  of  Elizabeth,  the  oonrts  have  maintained 
devises  to  corporations,  in  trust  for  charitable  uses ;  that  where  a  trust  was  for  a  char- 
itable use,  its  being  a  perpetuity  was  no  objection  to  it ;  that,  as  there  was  no  restraint 
in  Kentucky  similar  to  the  Uortmain  Act  of  9  Geo.  II.,  religious  societies  might  ac* 
quire  and  hold  property  for  religious  purposes  in  other  modes  than  that  pointed  out  in 
the  act  of  1814.  The  exception  in  the  English  statute  of  wills,  prohibiting  devises  to 
corporate  bodies,  is  omitted  in  the  Kentucky  statute  of  wills.  4  Dana,  356.  In  Mas- 
sachusetts, the  statute  of  43  Eliz.  c  4,  is  in  force  so  far  as  to  determine  what  are  gifts 
to  charitable  uses.  Sanderson  v.  White,  18  Pick.  328.  It  is  adopted  in  principle  and 
substance  in  ICassachusetts.  Going  v.  Emery,  16  Pick.  107 ;  Burbank  v.  Whitney, 
24  Pick.  153.  And  in  Connecticut,  the  statute  of  Elizabeth  was  virtually  re-enacted 
as  early  as  1702. 

(a)  In  the  case  of  The  Trustees  of  Phillips  Academy  v.  King,  12  Mass.  546,  it  was 
adjudged  that  an  aggregate  corporation  was  capable,  from  its  nature,  unless  specially 
disqualified,  of  taking  and  holding  property  as  a  tnutee* 

(()  4  Wheaton,  1. 
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tion ;  and  there  is  a  recent  and  direct  authority  against  it  in  the 
case  of  The  Orphan  Asylum  Society  v.  M^ Cartee,{c)  iif  which  it 
was  decided,  in  New  York,  by  Chancellor  Jones,  after  a  very 
elaborate  discussion  and  consideration,  that  a  devise  of  lands  to 
executors,  in  trust  for  a  charitable  corporation,  for  charitable 
purposes,  was  a  legal  and  valid  trust,  to  be  enforced  in  equity. 
Lord  Northington,  in  the  case  of  TAe  Attorney  General  v. 
Taneredy{d)  affirmed  that  devises  to  corporations,  though  void 
under  th^  statute  of  wills,  were  always  considered  as  good  in 
equity  if  given  to  charitable  uses;  and  that  the  uniform 
rule  of  the  Court  of  Chancery,  *  before  as  well  as  at  and  *  287 
after  the  statute  of  Elizabeth,  was,  that  where  the  uses  were 
charitable,  and  the  grantor  competent  to  convey,  the  court  would 
aid  even  a  defective  conveyance  to  uses.  This  same  principle 
has  been  advanced  in  other  cases,  and  by  very  high  authority,  (a)^ 

(c)  See  p.  288,  note. 

(d)  1  Eden,  10 ;  1  Wm.  Bl.  91.  [A  deTise,  bequest,  or  gilt,  to  a  corporation  for 
charitable  uses,  is  valid,  though  the  corporation  is  not  formed  until  after  the  donor's 
death.  RosseU  v.  AUen,  107  U.  S.  168  ;  Onld  v.  Washington  Hospital,  96  U.  S.  808 ; 
Fellows  9.  Miner,  119  Mass.  541. 

As  to  what  law  governs  in  determining  the  validity  as  against  the  heir  and  next  of 
kin  respectively,  see  Jones  v.  Habersham,  107  U.  S.  174. 

As  to  what  is  a  charitable  use,  see  Jones  v,  Habersham,  mpra;  Russell  v.  Allen, 
supra;  In  re  Datton,  4  Ex.  D.  b4;  Inre  Clark's  Trusts,  1  Ch.  D.  497 ;  Yeap  Cheah 
Neo  V.  Ong  Cheng  Neo,  L.  R.  6  P.  C.  381,  894-896.  —  b.] 

(a)  Sir  Joseph  Jekyll,  in  Eyre  v.  Countess  of  Shaftsbury,  2  P.  Wms.  119.  See  also 
2  Vem.  842 ;  Lord  C.  J.  Wilmot,  in  Attorney  General  r.  Lady  Downing,  Wilmot's 
Opinions,  24,  88 ;  1  Bro.  C.  C.  16  ;  7  Yes.  69 ;  Lord  Eldou,  in  Attorney  General  v. 
The  Skinners'  Company,  2  Russ.  407 ;  Sir  John  Leach,  in  Attorney  General  v.  The 

1  This  is  said  to  be  now  generally  ad-  bequests  to  unincorporated  societies.  Sue,, 

mitted.    Jackson  v,  Phillips,  14  Allen,*  are  to  be  upheld,  even  where  no  trustees 

589,  577 ;  Perin  v.  Carey,  24  How.  465,  are   named.     14   Allen,  591,   and   cases 

501.    Cases  affirming  the  St.  48  Eliz.  to  cited;    Cromie    «.    Louisville    Orphans' 

be  in  force  are  those  last  cited,  and  Heuser  Home  Soc,  8  Bush  (Ky.),  866,  875.    But 

V,  Harris,  42  111.  425  ;  Richmond  v.  State,  this  is  qualified  or  denied  in  states  where 

6  Ind.  884  ;  M'Cordv.  Ochiltree,  8  Blackf.  the  St  48  Eliz.  is  not  in  force.    See  the 

(Ind.)  15.     CaHtrOj  Norris  v.  Thompson,  cases  cited  as  to  the  statute,  and  State  v. 

4  C.  K  Green  (N.  J.),  807  ;  Bascom  v,  Warren,  28  Md.  888  ;  Owens  v.  Mission - 

Albertson,  84  N.  Y.  584 ;  Wilderman  v.  ary  Soc.,  14  N.  Y.  880.    The  whole  law 

Baltimore,  8  Md.  551.    The  doctrine  of  of  charity  is  much  discussed  in  the  above 

cy-pria  is  disoossed  post,  iv.  508,  n.  1.     It  Massachusetts  and  New  York  cases,  es- 

may  be  mentioned  here  that  charities  are  pecially  in  Jackson  v.  Phillips.     See  also 

held  not  to  be  within  the  common  rule  Saltonstall   v.    Sanders,   11   Allen,   446 ; 

limiting  perpetuities  and  accumulations.  Beaumont  v.  Oliveira,  L.  R  4  Ch.  309; 

FM,  iv.  288,  n.  1.    Also  that  charitable  [Att.  Gen.  v.  Briggs,  164  Mass.  561.] 

[451] 


*  287  OP  THE  RIGHTS  OF  PERSONS.  [PART  IV. 

The  weight  of  English  opinion  and  argument  would  seem  to  be 
in  favor  ctf  an  original  and  necessary  jurisdiction  in  chancery, 
in  respect  to  bequests  and  devises  in  trust  to  persons  competent 
to  take  for  charitable  purposes,  when  the  general  object  of  the 
charity  was  specific  and  certain,  and  not  contrary  to  any  positive 
rule  of  law.(2r) 

The  elements  of  the  doctrine  of  the  English  chancery  relating 
to  charitable  uses  are  to  be  foimd  in  the  civil  law ;  (6)  and  it  is 

• 

Master  of  Brentwood  School,  1  Myl.  &  K.  376.  In  the  caae  of  the  Attorney  Genend 
V.  Mayor  of  Dablin,  1  Bligh,  N.  &  347»  Lord  Redesdale  declared  that  the  statate  of 
Elizabeth  created  no  new  law  on  the  subject  of  charitable  uses,  but  only  a  new  machin- 
eiy  and  ancillary  jurisdiction.  It  is  stated,  in  Dake  on  Uses,  168,  that  Symons  sold 
lands,  by  bai^gsin  and  sale,  to  Fleming,  npon  confidence  to  perform  a  charitable  use, 
which  he  declared  by  wilL  The  bargain  was  never  enrolled,  and  yet  the  lord  chancel- 
lor decreed  a  sale  of  the  lands  by  the  heirs,  to  be  applied  according  to  the  limitation  of 
the  use.  This  was  the  24  Elis.,  and  before  the  statute  of  charitable  uses.  Chancellor 
Walworth,  in  7  Paige,  80,  places  relianoe  on  this  case  as  evidence  of  the  common-law 
jurisdiction  of  chancery  oyer  charitable  uses.  Lord  Hardwicke,  in  Attorney  General 
V.  Middleton,  2  Ves.  827,  held  that,  before  and  independent  of  the  statute  of  Elizabeth, 
the  Court  of  Chancery  did  exerinae  original  jurisdiction  in  cases  of  charities  at  large, 
and  not  regulated  by  charter.  It  was,  in  the  cases  of  charities,  afterwards  provided 
for  by  the  statute  of  Elizabeth.  Lord  Chancellor  Sugden,  in  the  case  in  Ireland  of 
The  Incorporated  Society  v.  Richards,  1  Con.  &  Law,  58,  &  c.  1  Dm.  &  War.  268,  re- 
views and  analyzes  all  the  cases,  and  concludes  that  there  was  an  inherent  jurisdiction 
in  chancery  existing  before,  after,  and  at  the  time  of  the  statute  of  48  Eliz.,  sustaining 
devises  to  charitable  uses,  though  void  at  law. 

(6)  Code,  lib.  1,  tit  2,  sec  19,  26 ;  tit  8,  sec.  88  ;  Dig.  80,  tit  1,  ib.  88.  2.  16  ; 
Strahan's  note  to  Domat,  b.  1,  tit  1,  sec  16 ;  Swinburne,  pt  6,  sec.  1 ;  2  Domat  b. 
tit  1,  sec.  6 ;  b.  4,  tit  2,  sec.  2,  6  ;  b.  8,  tit  1,  sec  6  ;  Lord  Thurlow,  in  White  v. 
White,  1  Bra  12.  By  a  rescript  of  the  Emperor  Diocletian,  corporations  could  not 
take  real  estate  without  special  license,  and  Gibbon,  who  refers  to  the  rescript  of  Dio- 
cletian, says  that  there  were  several  laws  under  the  Roman  emperors  enacted  with 
the  same  design  as  the  English  statutes  of  mortmain.  Gibbon's  Hist.  iL  845.  He 
alludes,  however,  to  several  instances  in  which  those  laws^had  been  suspended  in  favor 
of  Christian  charities.  The  edict  of  Constantine  (as  cited  from  the  Theodosian  Code 
by  the  assistant  vice-chancellor,  in  his  able  and  learned  opinion  on  the  subject  in 
Wright  V.  The  Trustees  of  the  Methodist  Episoopal  Church,  1  Hoff.  Ch.  246)  gave 
l^ity  to  legacies  to  the  Christian  church,  and  broke  down  the  Roman  statutes  of 
mortmain.  legacies  to  pious  uses  became  afterwards  privileged  in  the  Roman  law, 
and  their  uncertainty  was  no  olgection  to  their  validity.    Charities  have  their  fonnda- 

(x)  When  corporations  are  limited  by  tor's  death,  enabling  the  corporation    to 

statute  or  charter  as  to  the  amount  of  hold  more  property,  does  not  enable  it  to 

property  they  may  acquire,  a  bequest  is  take  the  residue  of  the  legacy.     In  re  Mc- 

void  as  to  any  excess  thereby  created  over  Craw's  Estate,  111  N.  Y.  66  ;  Wood  «u 

the  limited  amount  ^nd  an  amendment  Hammond,  16  R.  L  98. 
of  the  statute  or  charter,  after  the  testa- 
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questionable  whether  the  English  system  of  charities  is  to  be 
referred  exclusiyely  to  the  statute  of  Elizabeth.  The  statute 
has  been  resorted  to  as  a  guide,  because  it  contained  the  largest 
enumeration  of  just  and  meritorious  charitable  uses ;  and  it  may, 
perhaps,  be  considered  rather  as  a  declaratory  law,  or  specifica- 
tion of  previously  recognized  charities,  than  as  creating,  as  some 
cases  have  intimated  (c)  the  objects  of  chancery  jurisdiction  over 
charities.  If  the  whole  jurisdiction  of  equity  over  charitable 
uses  and  devises  was  grounded  on  the  statute  of  Elizabeth,  then 
we  are  driven  to  the  conclusion,  that,  as  the  statute  has  never 
been  re-enacted,  our  courts  of  equity  in  this  country  are  cut  off 
from  a  large  field  of  jurisdiction,  over  some  of  the  most  interest- 
ing and  meritorious  trusts  that  can  possibly  be  created  and  con- 
fided to  the  integrity  of  men.  It  would  appear  from  the 
preamble  *to  the  statute  of  Elizabeth,  that  it  did  not* 288 
intend  to  give  any  new  validity  to  charitable  donations,  but 
rather  to  provide  a  new  and  more  effectual  remedy  for  the 
breaches  of  those  trusts,  (a) 

tion  in  Christianity.  A  religiooB  purpose  is  a  charitable  purpose.  Lord  Langdale, 
1  Keen,  288.  Their  element  is  Christian  benevolence,  or  an  enlarged  love  of  human 
kind,  without  regard  to  selfish  considerations,  or  even  the  relations  of  blood,  or  affinity, 
or  friendship. 

{e)  1  Ch.  Cas.  184,  267  ;  6  Dow,  186. 

{a)  The  statute  defined  the  charities  which  chancery  would  protect,  and  which 
were  to  be  enforced  ;  but  the  better  opinion  is,  that  it  left  the  jurisdiction  as  it  existed 
prior  to  the  statute,  untouched.  In  Dashiell  v.  Attorney  General,  6  Harr.  &  J.  392, 
it  was  decided,  after  an  able  discussion,  that,  independent  of  the  statute  of  48  Eliz. 
(and  which  had  not  been  adopted  in  Maryland),  a  court  of  chancery  cannot  sustain 
and  enforce  a  deyise  to  charitable  uses,  which  would,  without  the  statute,  have  been 
void  at  law,  as  yague  and  indefinite.  The  same  decision  was  made  in  Virginia,  in 
Oallego  r.  The  Attorney  General,  where  the  statute  of  48  Eliz.  was  repealed.  8  Leigh, 
460  ;  Janey  v.  Latane,  4  id.  827.  See  also  Story,  J.,  in  8  Peters,  494,  s.  p.  But  in 
Whitman  v.  Lex,  17  Serg.  k  R.  88,  it  was  held  that  a  bequest  to  St  Michael  and 
Zion  churches  in  Philadelphia,  the  interest  to  be  laid  out  in  bread  annually  for  ten 
years,  far  the  poor  of  the  Lutheran  etmgreffotion,  was  a  valid  bequest.  That  case  estab- 
lished  that  a  trust  in  favor  of  an  incorporated,  religious,  or  charitable  society  was  an 
available  one  ;  and  the  same  principle  was  declared  in  the  case  of  The  Mayor  and  Cor- 
poration of  Philadelphia  v.  Elliott,  8  Rawle,  170,  and  by  Mr.  Justice  Baldwin,  in  the 
case  of  Sarah  Zane's  will,  decided  in  the  Circuit  Court  for  Pennsylvania,  1888,  and 
cited  in  2  How.  19ft,  197.  Though  the  statute  for  charitable  uses  of  48  Elix.  was  not 
extended  to  Pennsylvania,  yet  the  principles  adopted  in  chancery,  in  the  application 
of  that  statute,  applied  as  part  of  the  common  law.  The  Supreme  Court  of  Penn- 
sylvania, in  Zimmerman  v.  Anders,  6  Watts  &  S.  218,  declared  that  a  devise  of  real 
estate  to  an  unincorporated  association  for  religious  purposes,  but  incorporated  after 
the  testator^s  death,  was  good,  and  that  tiie  conservative  provisions  of  the  statute  of 
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(6.)  TJieir  Powers  to  make  Contracts. —  It  was  an  ancient  and 
technical  rule  of  the  common  law,  that  a  corporation  could  not 

Elizabeth^  and  charitable  lues  supported  before  that  statute  and  beyond  it,  are  in  force 
there.  So,  in  The  American  Bible  Society  v.  Wetmore,  17  Conn.  181,  it  was  admitted 
as  a  role  of  equity  to  recognize  and  protect  charities  not  incorporated,  in  their  inter* 
cats  in  bequests  and  devises,  though  not  incorporated,  but  remaining  in  abeyance. 
See  Inglis  «.  Sailor's  Snug  Harbor,  8  Peters,  99.  Where  the  oiifeet  was  defined,  and 
the  instrument  not  inadequate,  they  give  relief  to  the  extent  of  the  FiUglish  chancery. 
The  bequest,  in  the  esse  in  9  Yes.  899,  would  be  good  there.  It  is  immaterial  whether 
the  person  to  take  be  in  etm  or  not,  or  how  uncertain  the  olgects  may  be,  provided 
there  be  a  diecreUonary  power  vested  tmywhere  over  the  application  of  the  testator's 
Honnty  to  these  otjects.  If  the  intention  sufficiently  appears  on  the  bequest,  it  would 
be  held  valid.  But  where  the  particular  charitable  object  Ib  not  specified,  or  the 
charitable  purpose  in  the  channel  of  the  testator's  intention  cannot  be  eflfected,  there 
is  no  case  in  Pennsylvania  in  which  the  courts  have  undertaken  to  make  new  channels 
for  the  trust  on  the  doctrine  of  qf^pr^  though  there  might  be  trustees  willing  and 
competent  to  act.  Report  of  the  Pennsylvania  Commissioners  on  the  Civ^  Code, 
Jan.  1835.  Uneertainty  of  indimdual  object  would  seem  to  be  a  characteristic  of  charity, 
for  pereoncU  or  indimdual  certainty  has  often  been  held  fatal  to  it  The  cases  to  this 
point  are  cited  by  Mr.  Binney,  in  his  argument  in  the  great  will  case  referred  to  in  a 
subsequent  page.  The  decree  in  the  case  of  The  Orphan  Asylum  Society  o.  M'Cartee 
wss  reversed,  oq  appeal  to  the  Court  of  Errors  of  New  York  (9  Cowen,  487),  but  it 
was  on  the  ground  that  the  devise  to  the  corporation  was  direct  and  not  a  trud  for  the 
corporation  ;  and  the  opinion  of  Chancellor  Jones,  on  that  point,  remains  nndistnrbed. 
The  question  relative  to  the  jurisdiction  of  chancery  over  devises  to  charitable  uses 
remains  to  be  definitively  settled  in  this  country.  See  infra,  iv.  508.  In  Moore  9. 
Moore,  4  Dana  (Ky.),.857,  it  was  held  that  a  court  of  equity,  without  the  aid  of  any 
statute,  may  enforce  a  trust,  whenever  it  is  so  defined  or  described  by  the  donor  as 
to  enable  the  court,  consistently  with  the  rules  of  law,  to  ascertain  and  apply  it  to 
the  objects  intended ;  and  where,  in  such  case,  there  is  no  trustee  appointed  by  the 
will,  the  court  will  act  as  trustee  and  appoint  one.  The  chancery  jurisdiction,  whether 
a  trust  was  deemed  a  charity  or  not,  had  been  established  in  England  prior  to  the 
statute  of  48  Eliz.  It  was  further  considered  that  the  statute  of  EUzabeth,  so  far  as 
it  gave  validUy  to  numerous  charitable  gifts  and  bequests  which  would  otherwise  be 
void,  was  in  force  in  Kentucky  ;  but  so  far  as  it  related  to  the  remedy,  when  no  specific 
application  existed  or  had  failed,  by  authorizing  the  appropriation  upon  the  civil-law 
doctrine  of  ey-pris,  of  the  charity  to  some  suitable  and  congenial  purpose  of  charity, 
it  was  not  applicable  to  our  institutions,  or  in  force.  In  tiiis  last  case,  the  equity 
jurisdiction  over  charitable  bequests  and  trusts  was  ably  and  learnedly  discussed  by 
C.  J.  Robertson,  in  delivering  the  opinion  of  the  court ;  and  in  the  case  of  Potter  v. 
Chapin,  6  Paige,  689,  it  was  held  that  the  Court  of  Chancery  would  sustain  a  gift  or 
bequest,  or  dedication  of  personal  property  to  public  or  charitable  uses,  if  the  same 
be  not  inconsistent  with  local  law  or  public  policy,  and  where  the  object  of  such  gift 
or  dedication  is  specific  and  capable  of  being  carried  into  effect  according  to  the  inten* 
tion  of  the  donor.  Chancellor  Walworth  said  that  the  decision  in  the  case  of  The 
Baptist  Association  v.  Hart's  Executors,  4  Wheat.  1,  was  generally  admitted  to  be 
wrong.  That  decision  was,  that  the  Baptist  Association  was  not  incorporated ;  that 
the  individual  associates  could  not  take  as  trustees,  they  being  a  body  vague  and 
uncertain  ;  and  that  no  legal  interest  vested  ;  and  that  legacies  to  charities  were  sua* 
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manifest  its  intentions  by  any  personal  act  or  oral  discburse, 
and  that  it  spoke  and  acted  only  by  its  common  seal.  (5)    After- 

tallied  in  England  wider  the  atatiite  of  Elizabeth  only.  Again,  in  the  case  of  The 
Dutch  Church  in  Garden  Street  v,  Mott,  7  Paige,  77,  it  was  decreed  that  the  Court  of 
Chancery  had  an  original  jurisdiction  to  enforce  and  compel  the  performance  of  trusts 
for  pious  and  charitable  uses,  when  the  devise  or  couTeyani^e  in  trust  was  made  to  a 
trustee  capable  of  taking  the  legal  estate. 

In  the  case  of  Milne  v.  Milne,  17  La.  46,  under  the  will  of  Alexander  Milne,  in 
which  legacies  were  left  to  two  public  charitable  asylums,  to  be,  after  the  death  of  the 
testator,  incorporated  and  established  at  Milneburgh,  it  was  held  that  the  courts  were 
bound  to  aid  in  carrying  out  the  intention  of  the  will.  The  legacies  were  conditional, 
and  took  effect  when  the  corporations  were  created,  by  way  of  executory  devise.  AUo, 
in  the  case  of  Executors  of  Burr  v.  Smith,  7  Vt.  241,  a  bequest  of  money  to  certain 
unincorporated  societies  was  held  good,  and  that  there  was  a  jurisdiction  in  equity  in- 
dependent of  the  statute  of  Elizabeth  ;  and  so,  again,  in  Sanderson  v.  White,  18  Pick. ' 
828,  it  was  held  that  if  trustees  in 'a  charity  case,  and  having  visitatorial  powers,  are 
guilty  of  a  violation  of  law,  they  may  be  proceeded  against  either  at  law  or  in  equity, 
and  that  equity  has  a  general  jurisdiction  over  abuses  of  all  trusts.  It  was  admitted, 
in  the  case  of  Inglis  «.  Sailor's  Snug  Harbor,  3  Peters,  99,  that  a  bequest  to  an  associa- 
tion to  be  thereafter  incorporated  will  vest  when  the  corporation  is  created.  So,  again, 
in  Bartlett  v,  Nye,  4  Met.  378,  a  devise  of  real  estate  to  an  unincorporated  society,  for 
charitable  uses,  was  held  valid,  and  equity  would  enforce  the  trust  as  against  the 
heirs. 

In  the  case  already  alluded  to,  in  1  Hoff.  Ch.  202,  the  whole  subject  of  the  jurisdic- 
tion of  chancery  over  gifts  and  devises  to  charitable  uses  is  examined  with  great  industry 
and  learning,  and  the  numerous  cases  before  and  since  the  statute  of  Elizabeth  analyzed ; 
and  the  assLstant  vice-chancellor  Hoffman)  concludes  that  there  was  a  jurisdiction  in 
chancery  anterior  to  the  statute  of  Uses  of  43  Eliz.,  over  charitable  uses,  upon  the 
ground  of  trust,  and  that  the  courts  of  equity  in  New  York  possess  that  jurisdiction. 
He  cites  several  ancient  cases  from  the  precedents  of  bills  and  pleadings,  printed  under 
the  direction  of  the  English  record  commission  in  1821,  and  he  held  it  demonstrable 
that  the  statute  of  Eliz.  did  not  establish  a  single  new  principle  in  the  law  of  charities, 
and  that  where  that  statute  does  not  exist,  feoffments  and  grants  to  trustees  for  chari- 
table uses  were  valid.  lb.  244  to  265.  The  statute  of  Eliz.  specified  the  objects 
which  were  to  be  deemed  chariries,  and  the  English  chancery  enforces  none  other. 
The  power  to  enforce  such  charities  was  in  the  court,  by  virtue  of  its  original  constitu- 
tion, independent  of  the  statute.  Under  the  English  statute  of  mortmain,  of  9  Qeo.  II. 
c.  86,  a  corporation  cannot  take  the  proceeds  of  lands  devised  or  directed  to  be  sold, 
nor  moneys  arising  from  the  sale  of  land  given  to  charitable  uses  by  will.  lb.  228, 
227.  But  in  New  York,  a  devise  to  trustees  for  the  use  of  a  corporation  is  valid, 
though  a  direct  devise  of  land  to  a  corporation  for  charitable  uses  is  void.  The  English 
statute  of  Geo.  II.  avoids  any  gift  or  appointment  to  any  person  of  any  interest  or  estate 
in  lands,  or  of  any*  money  or  benefit  derived  from  the  sale  of  lands,  if  it  be  for  the 
benefit  of  any  charitable  use.  (Amb.  20,165,  [867],  685  ;  14  Yes.  541 ;  2  Keen,  172 ; 
Seaton  on  Decrees,  180  ;  1  Hoff.  Ch.  284.)  But  under  the  N.  Y.  R.  S.  ii.  57,  sec.  8, 
a  devise  in  trust  to  lease  or  sell  lands  and  .pay  the  proceeds  to  a  corporation,  is  valid, 
and,  as  the  assistant  vice-chancellor  observed,  "the  great  law  of  charities  hss  beett 


(()  Davies,  121,  the  case  of  the  Dean  and  Chapter  of  Femes. 
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deed,  as  to  retain  a  servant,  cook,  or  butler,  (c)  The  case 
in  12  Hen.  *  YII.  25,  (a)  was,  that  a  bailiff,  as  a  servant  to  *  289 
a  corporation,  could  justify  without  being  authorized  by 
deed ;  but  that  no  interest  could  depart  from  a  corporation,  as  a 
lease  for  years,  a  license  to  take  fees,  and  a  power  of  attorney 
to  make  livery,  without  deed.  So,  in  Manby  v.  L<mg,(b)  it  was 
held,  that  a  bailiff  to  a  corporation,  for  the  purpose  of  distress, 
did  not  require  an  appointment  in  writing.  In  Rex  v.  B%gg^{c) 
the  old  rule  was  still  further  relaxed ;  and  it  seems  to  have  been 
established,  that  though  a  corporation  could  not  contract  directly, 
except  under  their  corporate  seal,  yet  they  might,  by  mere  vote, 
or  other  corporate  act,  not  under  their  corporate  seal,  appoint 
an  agent,  whose  acts  and  contracts,  within  the  limit  of  his 
authority,  would  be  binding  on  the  corporation.  In  a  case  as 
late  as  1788,  ((2)  it  was  held  that  the  agreement  of  a  major  part 

uses  and  trasts  which  had  perplexed  real  property  by  their  intricacies  and  refinements, 
and  jmblie  trasts  and  charitable  nses  were  not  within  the  punriew  of  the  Revised 
Statutes ;  the  statute  of  nses  of  27  Henry  VIII.  c  \0,  never  had  any  application  to 
public  charities.  lb.  5<V-68.  The  l^al  restrictions  against  perpetuitiei  were  never  di- 
rected against  gifts  for  charitable  nses,  or  for  any  eleemosynary  purposes.  It  is  the 
policy  oT  the  law  to  encourage  their  extent  and  duration.  Thelusson's  will  was  not  a 
charity,  and  charities  are  not  inalienable  by  trustees.  Attorney-General  v.  Hungerford, 
2  Clark  &  Fin.  857,  874  ;  Attomey-General  v.  Warren,  2  Swanst  291,  802 ;  Shelford 
on  Mortmain  and  Charitable  Uses ;  Dutch  Church  v.  Mott,  7  Paige,  77 ;  Griffin  v, 
Graham,  I  Hawk.  (N.  C.)  96.  This  decision  of  the  Vice-Chancellor  of  New  York,  re- 
specting  charities,  is  spirited,  luminous,  and  sound,  and  places  the  validity  of  public 
charities  on  solid  foundations,  and  draws  the  just  and  intelligent  distinction  between 
public  and  private  trusts  and  perpetuities. 

In  England,  if  there  be  no  trustees,  and  the  object  is  wholly  nndefined,  the  king 
administers  the  charity  as  parens  pcUrim ;  but  with  us  the  information  of  the  attorney- 
general  may  be  the  appropriate  remedy,  or  the  executors  or  trustees  may  apply  directly 
to  the  court  for  direction,  as  in  the  case  of  Wright  v.  The  Trustees  of  the  Methodist 
Episcopal  Chnrch,  1  Hoff.  Ch.  202.  And  it  seems  to  be  understood  that  the  rents  of 
the  land  accruing  between  the  death  of  the  testator  and  the  sale  of  the  lands  go  to  the 
heir,  and  not  to  the  charity.     lb.  266. 

In  North  Carolina,  on  the  other  hand,  it  was  held  that  a  bequest  to  a  number  of 
persons  in  their  aggregate  capacity,  but  not  incorporated,  and  when  the  object  of  the 
bequest  was  wholly  indefinite,  was  void.  The  English  doctrine  of  charities,  by  which 
such  bequests  were  to  be  executed,  ey'pr^  was  deemed  unsound,  and  not  the  equity 
law  in  that  State.     Holland  v.  Peck,  2  Ired.  £q.  256. 

(c)  Plowd.  91,  b  ;  2  Sannd.  805;  8  P.  Wms.  428,  aig.,  and  1  Kyd  on  Corporations, 
260.  (a)  Bro.  tit  Corporations,  51. 

(b)  8  Lev.  107  ;  Smith  v.  B.  &  S.  Gas  Light  Company,  8  Nev.  &  Man.  771 ;  1  Ad. 
4  EL  526,  8.  c. 

(c)  3  P.  Wms.  419. 

{d)  Maxwell  v.  Dnlwieh  College,  cited  in  1  Fonb.  Tr.  296,  note.    But  in  Carter  n. 
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of  a  corporation,  entered  in  the  corporation  books,  though  not 
under  the  corporate  seal,  would  be  decreed  in  equity.  In  Yar- 
bor<yuffh  v.  The  Bank  of  I!ngland^(e)  it  was  admitted  that  a  cor- 
poration might  be  bound  by  the  acts  of  their  servants,  though 
not  authorized  under  their  seal,  if  done  within  the  scope  of 
their  employment  At  last,  after  a  full  review  of  all  the  authori- 
ties, the  old  technical  rule  was  condemned  in  this  country  as 
impolitic,  and  essentially  discarded ;  for  it  was  decided  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  The  Bank  of 
Columbia  v.  Patter%on^{f)  that  whenever  a  corporation  aggregate 
was  acting  within  the  range  of  the  legitimate  purpose  of  its 
institution,  all  parol  contracts,  made  by  its  authorized  agents, 
were  expre%%  and  binding  promises  of  the  corporation ;  and  all 

duties  imposed  upon  them  by  law,  and  all  benefits  con- 
*  290  f erred  at  their  request,  raised  implied  *  promises,  for  the 

enforcement  of  which  an  action  lay.(a)^    The  adjudged 

Dean  and  Chapter  of  Ely,  7  Sim.  211,  the  authority  of  that  case  as  a  precedent  was 
▼ery  much  questioned,  and  the  yice-chancellor  considered  it  as  resting  on  its  particu- 
lar and  singular  circumstances,  and  that  it  did  not  in  the  least  disturb  the  settled  rule 
of  law,  that  eleemosynary  and  ecclesiastical  corporations  were  not  bound 'by  any- 
thing in  the  shape  of  an  agreement  regarding  their  lands,  unless  it  was  evidenoed  by  a 
deed  or  writing  under  their  corporate  seaL 

(€)  16  East,  6. 

(/)  7  Granch,  299  ;  Many  v,  Beekman  Iron  Co.,  9  Paige,  188,  8.  p. 

(a)  It  was  held  by  Lord  Mansfield,  in  the  case  of  The  King  v.  The  Bank  of  Eng- 
land, Doug.  628,  that  owttrnpn/  would  lie  against  a  corporation  for  refusal  to  transfer 
stock  ;  and  the  same  point  was  ruled  by  the  Supreme  Court  of  New  York,  in  the  case 
of  Kortright  v.  Buffalo  Commercial  Bank,  20  Wend.  91,  and  affirmed  on  error,  22 
id.  348.  It  may  now  be  considered  as  settled  law  that  an  action  of  assumpsit  will  lie 
against  a  corporation  on  an  implied  promise.  See  the  numerous  cases  referred  to  in 
Angell  &  Ames  on  Corporations,  368,  382-885,  3d  ed.  So  a  special  action  on  the 
case  will  lie  against  a  corporation  for  neglect  or  breaches  of  duty.  Trover  and  tres- 
pass will  also  lie  against  a  corporation  in  certain  cases.*  lb.  830-333.  So,  all  corpo- 
rations, whether  public  or  private,  may  issue  negotiable  paper  for  a  debt  contracted 
in  the  course  of  their  proper  business.  Kelley  v.  Mayor,  Ac  of  Brooklyn,  4  Hill  (N» 
Y.),  263.  In  the  case  of  Reg.  r.  Great  N.  of  E.  R.  Co.,  [9  Q.  B.  315  ;  2  Cox,  C.  C. 
70  ;  4  N.  Y.  Leg.  Obs.  434  ;  1  B.  &  H.  Lead.  Cr.  Cas.  2d  ed.  166  ;]  it  was  adjudged 
in  the  Q.  B.,  after  a  learned  discussion,  that  an  indictment  would  lie  against  a  corpo- 
ration aggregate  for  a  misfeasance.  The  proper  punishment  is  the  assessment  of  a  fine. 
It  seemed  to  be  assumed  in  that  case  as  undeniable,  that  a  corporation  was  indictable 

1  See  291,  n.  1.  27  Yt.  103 ;  State  v.  Morris  k  Essex  B. 

<  See  284,  n.  1.    Other  cases  of  indict-  R.,  8  Zabr.  (N.  J.)  360  ;  Boston,  C.  4 

ments  are  Comm.  v.  New  Bedford  Bridge,  M.  R.  R.  v.  State,  32  N.  H.  215. 
2  Gray,  839  ;  State  v.  Yt.  Central  R.  IL, 
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cases  in  England,  and  in  Massachusetts,  were  considered  as  fully 
supporting  this  reasonable  doctrine ;  and  that  the  technical  rule 
that  a  corporation  could  not  make  a  promise  except  under  its 
seal,  would  be  productive  of  great  mischiefs.  As  soon  as  it  was 
established  that  the  regularly  appointed  agent  of  the  corporation 
could  contract  in  their  name  without  seal,  it  was  impossible  to 
support  the  other  position.  Afterwards,  in  Fleckner  t.  United 
States  Bankj(b)  it  was  decided,  by  the  same  court,  that  a  bank, 
and  other  commercial  corporations,  might  bind  themselves  by 
the  acts  of  their  authorized  officers  and  agents,  without  the  cor- 
porate seal.  Whatever  might  be  the  original  correctness  of  the 
ancient  doctrine,  that  a  corporation  could  only  act  through  the 
instrumentality  of  its  common  seal,  when  that  doctrine  was 
'Applied  to  corporations  existing  by  the  common  law,  it  had  no 
application  to  corporations  created  by  statute,  whose  charters 
contemplate  the  business  of  the  corporation  to  be  transacted 
exclusively  by  a  board  of  directors.  The  rule  has  even  been 
broken  in  upon  in  modern  times,  in  respect  to  common-law  cor- 
porations. The  acts  of  the  board  of  directors,  evidenced  by  a 
written  vote,  are  as  completely  binding  upon  the  corporation, 
and  as  complete  authority  to  their  agents,  as  the  most  solemn 
acts  done  under  the  corporate  seal.  With  respect  to  banks,  from 
the  very  nature  of  their  operations  in  discounting  notes,  receiv- 
ing deposits,  paying  checks,  and  other  ordinary  contracts,  it 
would  be  impracticable  to  affix  the  corporate  seal  as  a  confirma- 
tion of  each  individual  act.     Where  corporations  have  no  specific 

for  a  wrongful  omission  of  daty.  In  this  country  it  is  the  well*8ettled  and  familiar 
practice  that  qticui  corporations,  created  by  law  for  purposes  of  public  policy,  are  sub- 
ject to  indictment  for  breach  or  neglect  of  duty.  Mower  v,  Leicester,  9  Mass.  247  ; 
Riddle  v.  Locks  4b  Canals,  7  Mass.  169.  See  also  Angell  &  Ames  on  Corporations,  8d 
ed.  892-894. 

It  may  properly  be  obserred,  while  on  the  responsibility vof  corporations,  that  it  is 
a  settled  principle  that  corporations  are  subject  to  taxes  and  assessments  as  owners 
and  occupiers  of  land  and  other  property  as  individuals,  when  their  charters  contain 
no  stipulation  of  exemption.  Spencer,  C.  J.,  in  the  matter  of  M'Queen  v.  Middle- 
town,  M.  C,  16  Johns.  7  ;  Clinton  Woollen  4b  0.  M.  Co.  v,  Morse,  cited  by  C.  J. 
Thompson,  in  15  Johns.  8S2 ;  Ontario  Bank  v,  Bunnell,  10  Wend.  186 ;  Bank  of 
Watertown  «.  Assessors,  &c.,  25  Wend.  686  ;  Providence  Bank  r.  Billings,  4  Peters, 
614 ;  People  v.  Supervisors  of  N.  Y.,  18  Wend.  605  ;  People  r.  Supervisors  of  Niagara, 
4  Hill  (N.  T.),  20.  See  also,  supra,  i.  424,  428  ;  and  see  also  Angell  k  Ames,  8d  ed. 
427,  428,  429,  431,  and  c.  18,  where  the  cases  are  digested,  and  the  subject  discussed 
fiiUy  and  ably. 

(()  8  Wheaton,  888. 
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mode  of  acting  prescribed,  the  common -law  mode  of  acting  may 
be  properly  inferred.  But  every  corporation  created  by  statute 
must  act  as  the  statute  prescribes ;  and  it  is  a  settled  doctrine 
that  a. corporation  may  be  bound  by  contracts  not  under  its  cor- 
porate seal,  and  by  contracts  made  in  the  ordinary  dis* 
*  291  charge  *  of  the  official  duty  of  its  agents  and  officers. 
Lastly,  in  the  case  of  Oabom  v.  United  States  Bank^{a)  it 
was  declared,  that  though  a  corporation  could  only  appear  by 
attorney,  the  authority  of  that  attomey  need  not  be  under  seal ; 
and  the  actual  production  of  any  warrant  of  attorney  to  appear 
in  court  is  not  necessary  in  the  case  of  a  corporation  more  than 
in  the  case  of  an  individual,  (i) 

That  corporations  can  now  be  bound  by  contracts  made  by 
their  agents,  though  not  under  seal,  and  also  on  implied  contracts 
to  be  deduced  by  inference  from  corporate  acts,  without  either  a 
vote,  or  deed,  or  writing,  is  a  doctrine  generally  established  in 
the  courts  of  the  several  states,  with  great  clearness  and  solidity 
of  argument  ;(c)^  and  the  technical  rule  of  the  common  law  may 

{a)  9  WheatoD,  788. 
^  (h)  Nor  need  the  appointment  of  the  agent  in  the  common  transactions  of  the 
corporation  be  evidenced  by  the  records  of  the  corporation.  Commercial  Bank  of 
Buffalo  r.  Kortright,  22  Wend.  848.  The  Board  of  directors  of  a  corporation,  for  aU 
business  purposes,  are  the  corporation,  and  they  may  authorize  a  committee  to  sell  or 
mortgage  real  estate,  and  that  power  implies  an  authority  to  affix  the  cor^wrate  seal. 
Burrill  v.  Nahant  Bank,  2  Met.  168. 

(c)  Eastman  v,  Coos  Bank,  1  N.  H.  26  ;  Maine  Stage  Company  v.  Longley,  14  Me. 
444 ;  Warren  9.  Ocean  Ins.  Co.,  16  id.  489  ;  Hayden  &.  Mid.  Turnpike  Co.,  10  Mass. 
897  ;  The  Proprietors  of  the  Canal  Bridge  v.  Gordon,  1  Pick.  297  ;  Bulkley  o.  The 
Derby  Fishing  Co.,  2  Conn.  252 ;  Danforth  v.  Schoharie  Turnpike  Co.,  12  Johns.  227  ; 
Dun  9.  Rector  of  St.  Andrew's  Church,  14  id.  118;  Mott  v.  Hicks,  1  Cowen,  613  ; 

^  CowtracU  not  under  SeaU(x) — (a)Trad-    may  now  be  bound  in  England  by  con- 
ing corporations,  and  perhaps  some  others,     tracts  not  under  seal,  and  the  test  adopted 


(x)  See  Young  r.  Royal  Leamington 
Spa,  8  A.  C.  617  ;  Yorkshire  R.  W.  Co. 
V.  Maclure,  19  Ch.  D.  478,  484;  Muscatine 
W.  Co.  V.  Muscatine  Lumber  Co.,  86  Iowa, 
112  ;  Duke  v.  Markham,  106  N.  C.  181 ; 
Curtis  V.  Piedmont  Lumber  Co.,  109  N. 
C.  401.  A  corporate  deed  signed  by  the 
president  and  secretary  without  authority 
and  not  sealed  with  the  corporate  seal  is 
invalid.  Mott  v.  Danrille  Seminary,  129 
IlL  408.    But  the  autiiority  of  the  proper 
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agents  to  affix  the  corporate  seal  will  be 
presumed,  though  proof  of  a  directors' 
Yote  therefor  is  not  made.  Fidelity  Ins. 
Ca  V,  Shenandoah  V.  B.  Co.,  82  W.  Va. 
244  ;  Ruffner  v.  Welton  Coal  Co.,  86  W. 
Va.  844 ;  First  Nat.  Bank  v,  Salem,  &c 
Co.,  89  Fed.  Rep.  89.  A  sealed  contract 
which  is  executed  in  the  corporation's  name 
by  its  officers,  without  the  express  consent 
of  the  directors,  and  under  which  its  bud- 
ness  is  so  conducted  for  its  benefit  that 
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now  be  considered  as  being,  in  a  very  great  degree,  done 
away  in  the  jurisprudence  *  of  the  United  States.     But  it  *  292 

The  Baptist  Chaitsh  v.  Molford,  8  Halst  (N.  J.),  182  ;  The  Chestnut  HiU  Turnpike 
V.  Rutter,  4  Seii^.  ft  B.  16  ;  Duncan,  J.,  in  Bank  of  Northern  Lihertiea  v.  Creseon,  12 
id.  312 ;  Legraud  v.  Hampden  Sidney  College,  6  Munf.  824 ;  Colcock  v.  Garvey,  1 
Nott  k  M'Cord,  231  ;  Bank  of  United  States  v.  Dandridge,  12  Wheaton,  64  ;  Bank  of 
the  Metropolis  v,  Guttachlick,  14  Peters,  19  ;  Union  Bank  of  Maryland  v,  Ridgely, 
1  Harr.  &  G.  324  ;  Poultney  o.  Wells,  1  Aiken.  180 ;  Comm.  Bank  Orleans  t;.  Newport 
MauutiEUitttxing  Company,  1  B.  Mon.  14  ;  Bates  ft  Hines  v.  The  Bank  of  Alabama,  2 
Ala.  N.  8.  461.  See  also  Angell  &  Ames  on  Corporations,  218,  219,  222,  2d  ed.,  and 
the  numerous  authorities  there  referred  to.  The  English  law  is  more  strict  on  this  sub- 
ject ;  for  the  general  rule  is  stiU  understood  to  be,  that  a  corporation,  though  created 
by  statute,  cannot  express  its  will  except  by  writing  under  the  corporate  seal.  The 
exapUd  cases  are :  1.  Where  the  acts  done  are  of  daily  necessity,  or  too  insignificant 
for  the  trouble  of  the  seal ;  2.  Where  the  corporation  has  a  head,  as  a  mayor,  who 
may  give  commands ;  3.  Where  the  acts  to  be  done  must  be  done  immediately,  and 
cannot  wait  for  the  formalities  of  a  seal ;  4.  W&ere  it  is  essential  to  a  moneyed  insti- 


ls not  the  importance  or  insignificance  of 
the  contracts,  nor  their  frequency,  but 
whether  they  are  made  for  purposes  di- 
rectly connected  with  the  object  of  the 
incorporation.  South  of  Ireland  Colliery 
Co.  V.  Waddle,  L.  R.  3  C.  P.  463  ;  Nichol- 
son  V.  Bradfield  Union,  L.  R.  1  Q.  B.  620  ; 
Henderson  v,  Australian  R.  M.  S.  N.  Co., 
5  El.  ft  Bl.  409 ;  Renter  v.  Electric  Tele- 
graph Co.,  6  EL  ft  Bl.  841  ;  Clarke  v. 
Cuckfield  Union,  21  L.  J.  v.  s.  Q.  B.  849 
(11  E.  L.  ft  £.  442)  ;  In  re  Contract  Co., 
L.  R.  8  Eq.  14.  See  Crook  v.  Corpora- 
tion of  Seaford,  L.  R.  6  Ch.  651 ;  Cramp- 
ton  V.  Varna  R.  Co.,  L.  R.  7  Ch.  662. 
Other  American  cases  are  Peterson  v. 
Mayor  of  New  York,  17  N.  Y.  449,  468  ; 
Sheldon  v.  Fairfax,  21  Vt  102 ;  Oassett 
V,  Andover,  ib.  848  ;  Buckley  v,  Briggs, 


80  Mo.  462  ;  Ross  v.  Madison,  Smith 
(Ind.),  98  ;  Merrick  v.  Burlington  ft  War- 
ren P.  R.  Co.,  11  Iowa,  74;  Butts  v. 
Cnthbertson,  6  6a.  166 ;  Maher  v.  Chicago, 
88  111.  266.  [Seals  were  held  necessary  in 
Austin  V.  Guardiaus  of  Bethnal  Green,  L. 
R.  9  C.  P.  91 ;  Mayor,  ftc.  v.  Hardwick, 
L.  R.  9  Ex.  18 ;  Clemenshaw  v.  Dublin, 
10  Ir.  R.  C.  L.  1  •  Held  not  necessary  in 
Wells  V,  Kingston-upon-Hull,  L.  R.  10 
C.  P.  402,  upon  the  ground  that  the  acts  in 
question  were  of  frequent  occurrence  and 
such  as  required  immediate  performance. 
The  cases  cited  were  of  municipal  corpor- 
ations, and  the  distinction  as  to  trading 
corporations  is  fully  recognized.  —  b.] 

{b)  Negotiable  Paper,  — English  courts 
seem  to  adhere  to  the  opinion  that  cor- 
porations cannot  accept  bilk  unless  the 


they  must  have  knowledge  thereof,  binds  nathy,  66  Miss.  79.     The  fact  that  the 

the  corporation.    Jourdan  v.  Long  Island  corporate  seal  was  duly  attached  to  a  con- 

R.  Co.,  116  N.  Y.  880  ;  First  Nat.  Bank  tract  may  be  proved   by  parol  evidence. 

V.  Salem  C.  F.  M.  Co.,  89  Fed.  Rep.  89  ;  Zihlman  v,  Cumberland  Glass  Co.,  74  Md. 

Allis  V.  Jones,  46  id.  148  ;  Manhattan  H.  808.    Where  there  was  no  corporate  seal, 

Co.  V.  Phalen,  128  Pcnn.  St.  110  ;  Same  a  wafer  attached  to  a  deed  was  held  to  be 

V.  Roland,  id.  119.     The  equitable  title  to  the  seal  of  the  corporation.     St.  Philip's 

land  passes   from  the  corporation,  upon  Church  v.  Zion  Pres.  Church,  28  S.  C 

receipt  of  the  purchase  money,  though  its  297. 
conveyance  is  not  sealed.    Mclver  v.  Aber- 
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is  equally  well  settled,  that  though  parol  evidence  be  admis- 
sible to  prove  the  agency  and  contracts  of  the  agent  of  a  corpora-^ 

tutioQ  that  they  should  have  the  power  to  issue  notes  and  accept  bills.  East  London 
l  Waterworks  r.  Bailej,  4  Bing.  283  ;  12  J.  B.  Moore,  682,  s.  c. ;  Tindal,  C.  J.,  in 
Fishmongers'  Go.  v.  Robertson,  5  Han.  &  Gr.  181.  If  the  contract  he  executed,  the 
general  rule  does  not  apply  ;  and  therefore  cusumptU  for  use  aj^d  occupation  may  be 
maintained  by  a  corporation  aggregate  against  a  tenant  who  has  occupied  premises 
under  them,  and  paid  rent  The  Mayor  of  Stafford  v.  Till,  4  Bing.  75 ;  12  J.  B. 
Moore,  260.  In  Smith  v.  B.  &  S.  Gas  Light  Company,  S  Nev.  lb  Man.  771,  it  wa« 
held  that  a  corporation  might  authorize  an  agent  to  distrain,  by  parol ;  but  that  in 
cases  of  extraordinary  acts  to  be  done,  or  where  an  estate  is  to  be  Tested  or  devested, 
there  must  be  a  deed.  In  Beverly  v.  Lincoln  Gas  Light  &  0.  Co.,  8  Ad.  &  El.  829,  it 
was  adjudged  that  a  corporation  aggregate  might  be  sued  in  cuntniptU,  on  a  contract 
by  parol,  and,  whether  expressed  or  implied,  for  goods  sold  and  delivered.  This  was 
a  relaxation  of  the  ancient  rule  of  the  common  law  to  the  same  extent  as  had  already 
been  made  by  the  courts  of  the  United  States,  to  which  the  learned  judge  (Patterson), 
who  delivered  the  opinion  of  the  K.  B.  in  that  case,  alluded.  The  EngUsh  court  took 
care,  however,  "  to  disclaim  entirely  the  right  or  the  wish  to  innovate  on  the  law  upon 
any  ground  of  inconvenience,  however  stron^y  made  out,"  but  admitted  that  if  the 
old  rule  had  been  treated  by  previous  decisions  with  some  degree  of  strictness,  and  if 
''the  principle,  in  lair  reasoning,  leads  to  a  relaxation  of  the  rule  for  which  no  prior 
dedsiona  can  be  found  expressly  in  point,  the  mere  circumstances  of  novelty  ought  not 
to  deter  us."  The  liberal  and  sound  reasoning  contained  in  this  decision,  with  the 
qualified  reserve  accompanying  it,  are  both  to  be  commended.  It  was  further  declared, 
in  Church  v.  Imperial  6.  L.  Co.,  6  Ad.  &  EL  846,  that  it  made  no  difference  as  to  the 


power  is  expressly  given  or  is  necessarily 
implied  from  the  nature  of  the  business  in 
which  they  are  engaged.  Thnsg  it  is  held 
that  a  railway  company  cannot.  Bateman 
V.  Mid  Wales  Railway  Co.,  L.  R.  1  C.  P. 
499.  See  Peruvian  Railways  Co.  v, 
Thames  ft  Mersey  Ins.  Co.,  L.  R.  2  Ch. 
617.  In  America  the  law  is  otherwise, 
and  the  power  is  asserted  in  unqualified 
terms.  Ante,  278,  n.  (c)  ;  Frye  v.  Tucker, 
24  111.  180  ;  Oloott  v,  Tioga  R.  R.,  40 
Barb.  179  ;  s.  o.  27  N.  Y.  546,  557 ;  Smith 
V.  Law,  21  N.  Y.  296,  299 ;  Curtis  v. 
Leavitt,  15  N.  Y.  9, 62  ;  Rockwell  v.  Elk- 
horn  Bank«  13  Wis.  658  ;  Hardy  v.  Merre- 
weather,  14  Ind.  203  ;  Clark  v.  School 
District  No.  7,  8  R.  I.  199.  [The  right 
to  issue  notes  and  bills  and  to  give  security 
therefor  is  incident  to  the  right  to  borrow 
money.  The  right  to  borrow  money  ex- 
ists wherever  it  is  one  of  the  means  which 
ordinarily  would  be  employed  to  carry  out 
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the  purposes  of  the  corporation.  Hence  it 
exists  in  the  case  of  private  corporations 
generally,  at  least  where  they  are  fonned 
for  trading  purposes.  In  re  Hamilton's 
Windsor  Iron  Works,  12  Ch.  D.  707; 
Ward  9.  Johnson,  95  111.  215  ;  1  Dan. 
Keg.  Inst.  {  382.  So  a  right  to  give  a 
noortgage  is  incident  to  the  right  to  bor- 
row. Booth  V,  Robinson,  55  Md.  419. 
As  to  the  power  of  public  corporations  to 
borrow  money  and  issue  notes,  the  law 
is  not  clear.  It  seems  settled  that  they 
cannot  issue  notes  without  express  or  ne- 
cessarily implied  authority,  which  shall 
have  the  qualities  of  negotiable  paper. 
The  Mayor  v.  Ray,  19  Wall.  468 ;  Knapp 
V.  The  Mayor,  89  N.  J.  L.  894.  In  the 
above  cases  the  line  seems  to  be  drawn 
at  the  point  of  giving  to  evidences  of  debt 
the  negotiable  quality.  But  in  City  of 
Williamsport  v.  Commonwealth,  84  Penn. 
St.  487,  The  Mayor  v,  Wetumpka  Wharf 
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tion  (for  the  appointment  of  the  agent  need  not  be  by  seal  in  the 
case  of  ordinary  contracts),  corporations,  like  natural  persons, 

light  of  a  corporation  to  sue  on  a  contract  entered  into  by  them  withoat  seal,  whether 
the  contract  be  executed  or  executory.  In  the  case  of  The  Mayor  of  Ludlow  v.  Charl- 
ton, 6  M.  lb  W.  820,  in  the  Exchequer,  in  1840,  Baron  Bolfe  gave  an  elaborate  discua- 
lion  and  judgment  on  the  question  how  far  a  corporation  could  be  bound  by  a  contract 
without  their  corporate  seal.  It  was  held  that  the  late  English  cases  did  not  go  so  far 
as  to  explode  the  old  rule,  or  to  hold  a  corporation  bound  in  the  same  manner  as  in* 
dividuals  by  executed  contracts.  The  general  rule  of  the  necessity  of  a  seal  to  render 
a  corporate  contract  yalid  still  existed.  The  exception  was  limited  to  small  matters, 
or  those  not  admitting  of  delay,  or  where  the  rule  would  greatly  obstruct  the  every  day 
ordinaiy  convenience  of  the  body  corporate  without  an  adequate  object,  or  where  the 
conveyance  almost  amounted  to  necessity.  The  power  of  accepting  bills  of  exchange 
and  issuing  promissory  notes  came  within  the  principle  of  the  exception.  The  deci- 
sions in  Beverly  v.  The  Lincoln  O.  L.  &  C.  Co.,  and  in  Church  v.  Imperial  Gas  Light 
Co.,  were  founded  on  the  principle  governing  the  exceptions.  The  decision  in  this 
Exchequer  case  was  followed  by  the  Supreme  Court  of  New  Brunswick,  in  Seelye  r. 
Lancaster  Mill  Ca,  Kerr,  877  ;  and  these  decisions  tend  to  narrow  the  doctrine  main- 
tained in  our  American  courts.  But  as  dealing  in  contracts  with  corporate  bodies  has 
become  too  common,  and  the  agency  of  corporations  of  some  description  or  other  is  pies' 
ent  in  the  infinite  business  concerns  of  the  country,  it  becomes  very  difficult  to  ascertain, 
and  dangerous  to  mistake,  any  certain  test  by  which  to  determine  whether  the  transac- 
tion in  tiie.  given  case  comes  within  the  principle  of  the  exception  to  the  general  rule. 

Co.,  68  Ala.  611,  the  question  is  treated  as  City  of  Lexington  o.  Butler,  14  WaU. 
a  limitation  of  the  borrowing  power.  The  282  ;  Commissionen  o.  January,  94  U.  S. 
latter  would  seem  the  better  view.  —  B.]  202  ;  Weeks  v.  Propert,  L.  R.  8  C.  P. 
If  a  corporation  is  authorized  to  give  ne-  427^  —  B.]  But  this  assumes  that  the 
gotiable  paper  for  any  purpose,  it  probably  paper  was  issued  by  agents  having  all  the 
could  not  set  up  as  against  a  bonajide  in-  powen  of  the  corporation  quoad  hoe.  In 
dorsee  for  value  of  such  paper  in  fact  a  case  where,  by  the  charter  of  a  city,  the 
issued  by  it  that  it  was  given  for  other  city  warrants  could  only  be  issued  by 
purposes  than  that  authorized.  Monu-  order  of  the  council,  which  was  to  be 
ment  Nat.  Bank  v.  Globe  Works,  101  entered  upon  a  record  open  to  public  in- 
Mass.  57 ;  Supervisore  v.  Schenck,  6  Wall,  spection,  the  city  was  held  not  liable  to  a 
772,  784;  Oelpcke  v.  Dubuque,  1  Wall.  5(ma./Se2e  holder  for  value  of  such  warrants 
175,  208  ;  Madison  k  Ind.  R.  R  o.  Kor-  issued  by  the  mayor  and  recorder  without 
wich  Savings  Soc.,  24  Ind.  457 ;  Bissell  r.  order  of  the  council.  Clark  v.  Desmoines, 
Michigan  S.  &  K.  Ind.  R.  R.,  22  N.  7.  19  Iowa,  199  ;  see  800,  n.  1,  (c).  See 
258,  289,  290.  [Or  that  it  was  issued  in  Smith  o.  Cheshire,  18  Gray,  818.  On  the 
excess  of  the  indebtedness  allowed  by  the  oth^  hand,  a  corporation  could  not  re- 
charter.  Auerbach  v,  Le  Sueur  Mill  Co.,  pudiate  a  mortgage  securing  negotiable 
28  Minn.  291.  See  also  Humphrey  v.  bonds  in  the  hands  of  an  innocent  holder 
Patron's  Mereantile  Ass.,  50  Iowa,  607.  because  the  directore  passed  the  resolution 
Comp.  Elliott  Bank  v.  W.  &  A.  R.  R.  Co.,  authorizing  it  outside  the  state.  See  the 
2  Lea,  676.  But  stock  issued  in  excess  of  note  on  ultra  vires,  800,  n.  1 ;  Galveston 
the  charter  limit  is  absolutely  void.  Sco-  R.  R.  v.  Cowdrey,  11  Wall.  459. 
vill  V.  Thayer,  105  U.  S.  148.    See  further, 
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are  bound  only  by  the  acts  and  contracts  of  their  agents,  done 
and  made  within  the  scope  of  their  authority,  (a)  * 

(7.)  Of  the  Corporate  Name.{x)  —  It  is  a  general  rule  that  cor- 
porations must  take  and  grant  by  their  corporate  name.  Without 
a  name,  they  could  not  perform  their  corporate  functions ;  and 
a  name  is  so  indispensable  a  part  of  the  constitution  of  a  corpo- 
ration, that  if  none  be  expressly  given,  one  may  be  assumed  by 
implication.  (6)  A  misnomer  in  a  grant  by  statute,  or  by  devise, 
to  a  corporation,  does  not  avoid  the  grant,  though  the  right  name 
of  the  corporation  be  not  used,  provided  the  corporation  really 
intended  it  to  be  made  apparent. (c)  So  an  immaterial  variation 
in  the  name  of  the  corporation  does  not  avoid  its  grant ;  though 
it  is  not  settled,  with  the  requisite  precision,  what  variations  in 
the  name  are  or  are  not  deemed  substantial.  The  general  rule 
to  be  collected  from  the  cases  is,(rf)  that  a  variation  from  the 
precise  name  of  the  corporation,  when  the  true  name  is  neces- 
sarily to  be  collected  from  the  instrument,  or  is  shown  by  proper 
averments,  will  not  invalidate  a  grant  by  or  to  a  corporation, 
or  a  contract  with  it ;  and  the  modern  cases  show  an  increased 

(a)  Essex  Turnpike  Corporation  v.  Collins,  8  Mass.  299 ;  Clark  v.  Corporation  of 
Washington,  12  Wheaton,  40 ;  Bank  of  U.  S.  v,  Dandridge,  lb.  64 ;  Leggett  v.  New 
Jersey  Manufacturing  &  Banking  Co.,  Sazton's  (K.  J.)  Ch.  541,  April  term,  1882 ; 
Bank  of  the  Metropolis  v.  Guttschlick,  14  Peters,  19.  As  corporations  act  by  agents, 
they  are  responsible  in  damages  for  ii^ries  inflicted  through  their  means.  Goodloe  v. 
City  of  Cincinnati,  4  Ohio,  500.  A  special  action  on  the  case  will  lie  for  n^lect  of 
corporate  duty  by  which  the  plaintiff  suffers.  Riddle  v.  Proprietors,  ftc,  7  Mass.  169. 
The  powers  and  responsibilities  resulting  from  corporate  agents  are  very  fully  considered, 
and  the  substance  of  all  the  decisions  is  given  in  Angell  &  Ames  on  Corporations,  c.  9. 

(6)  [MarioU  &  Pascall's  Case],  1  Leon.  168  ;  Anon.,  1  Salk.  191 ;  1  Bl.  Comm.  474, 
475  ;  1  Kyd  on  Corporations,  284,  287,  250,  258  ;  10  Co.  28,  b,  29,  b. 

(c)  Chancellor  of  Oxford's  Caae,  10  Co.  57,  b  ;  Inhabitants  v.  String,  5  Halat  828. 

(i)  1  Kyd  on  Corp.  286,  252;  6  Ca  64,  b;  10  Co.  126,  a;  Road  Co.  o.  Creeger, 

5  Harr.  &  J.  122 ;  African  Society  o.Yarick,  18  Johns.  38  ;  The  Turnpike  Co.  v.  Myers, 

6  Seig.  &  B.  12  ;  Woolwich  v,  Forrest,  Pennington,  84 ;  Inhabitants  v.  String,  5 
Halst.  823  ;  Firet  Parish  in  Sutton  v.  Cole^  8  Pick.  282  ;  Angell  &  Ames  on  Corpora- 
tions, 60,  61. 

1  As  to  liability  of  corporations  for^e  As  to  transactions  viUra  vires  of  the  oor- 
torts  and  frauds  of  directors,  see  284,  n.  1.     poration  or  of  the  directors,  see  300,  n.  1. 

(ar)  It  is  discretionary  with  a  court  of  121  N.  Y.  69;  Hygeia  W.  I.  Co.  ».  New 

equity  to  restrain  the  use  of  a  corporate  York  H.  I.  Co.,  140  K.  Y.  94  ;  C.  8. 

name  so  nearly  resembling  that  of  the  Higgins  Co.  v.  Higgins  Soap  Co.,  144  N. 

plaintiff  as  to  deceive  customera  or  create  Y.  462 ;    Boston    Rubber    Shoe    Co.  «• 

fraud  and  conftision.     Calhoun  o.  Millard,  Boston  Rubber  Co.,  149  Mass.  486. 
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liberality  *  on  this  subject     For  a  corporation  to  attempt  *  293 
to  set  aside  its  own  grant  by  reason  of  misnomer  in  its  own 
name  was  severely  censured,  and  in  a  great  measure  repressed, 
as  early  as  the  time  of  Lord  Coke,  (a) 

(8.)  Of  the  Power  to  elect  Members  and  make  By-laws.  — The 
same  principle  prevails  in  these  incorporated  societies  as  in  the 
community  at  large,  that  the  acts  of  the  majority,  in  cases 
within  the  charter  powers,  bind  the  whole.  The  majority  here 
means  the  major  part  of  those  who  are  present  at  a  regular  cor- 
porate meeting.  There  is  a  distinction  taken  between  a  corporate 
act  to  be  done  by  a  select  and  definite  body,  as  by  a  board  of 
directors,  and  one  to  be  performed  by  the  constituent  members. 
In  the  latter  case,  a  majority  of  those  who  appear  may  act ;  but 
in  the  former,  a  majority  of  the  definite  body  must  be  present, 
and  then  a  majority  of  the  quorum  may  decide.  This  is  the 
general  rule  on  the  subject ;  and  if  any  corporation  has  a  different 
modification  of  the  expression  of  the  binding  will  of  the  corpora- 
tion, it  arises  from  the  special  provisions  of  the  act  or  charter  of 
incorporation,  (i)  ^    The  power  of  election,  or  the  supplying  of 

(a)  Jenk.  Cent  288,  caae  6,  270,  case  88 ;  10  Co.  126,  a. 

(6)  Bex  V.  Varlo,  Cowp.  248 ;  1  Kyd  on  Corp.  808,  400,  424 ;  1  B1.  Corom.  478  ; 
The  King  v.  Bellringer,  4  T.  B.  810  ;  The  King  v.  MiUer,  6  T.  B.  268 ;  The  King  v. 
Bower,  1  B.  &  C.  492 ;  Bex  v.  Whittaker,  9  B.  &  C.  648  ;  Esc  parU  Willcocks,  7 
Cowen,  402  ;  Field  v.  Field,  9  Wend.  894,  408 ;  Gihson,  J.,  in  St  Mary's  Church,  7 
Serg.  &  B.  617  ;  [Craig  v.  First  Presbyterian  Church,  88  Penn.  St.  42  ;  County  of  Cass 
V.  Johnston,  95  U.  8.  860.]  See  the  subject  of  the  legality  and  organization  of  corpor- 
ate meetings,  and  all  cases  relating  thereto,  examined  in  Angell  &  Ames  on  Corpora- 
tions, c.  14,  462,  8d  ed.  The  New  York  BeTised  Statutes,  ii.  666,  sec.  27,  have  de- 
clared that  when  any  power,  authority,  or  duty  is  confided  by  law  to  three  or  more 
persons,  or  whenever  three  or  more  persons  or  officers  are  authorized  or  required  to  per- 
form any  act,  the  power  may  be  exercised  by  a  migority,  upon  a  meeting  of  all  the 
persons  so  intrusted  or  empowered,  unless  special  provision  be  otherwise  made.  It  is 
also  a  general  principle  of  law,  of  which  this  statute  provision  is  partly  declaratory, 
that  in  a  case  of  mere  private  authority  and  confidence,  unless  provision  be  made  to  the 
contrary,  the  whole  body  must  meet  and  agree  in  the  decision  ;  but  that  in  matters  of 
public  concern,  or  in  some  respects  of  a  general  nature,  and  all  meet,  the  act  of  the 
majority  will  bind.  Commonwealth  v.  Canal  Com.,  9  Watts,  466  ;  Green  v.  Miller,  6 
Johns.  89.  Vide  tn/ra,'688.  On  a  reference  to  three  arbiters,  if  all  meet,  the  award  of 
two  is  valid.  Meiklejohn  v.  Toung,  Stuart  (Lower  Canada),  48.  But  this  is  contrary 
to  the  general  rule. 

^  However,  in  a  case  where  the  articles  was  held  that  two  were  a  quorum.    In  re 

of  association  were  silent,  and  the  business  Tavistock  Iron  Works  Co.,  Lyster's  Case, 

of  a  company  was  usually  conducted  by  L.  R  4  Eq.  283. 

any  two  out  of  a  board  of  six  directors,  it         A  majority  either  of  directors  or  stock- 
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U)  %t^  n\m  Bex  9.  Spcaeer^  8  Burr.  U27;  S  K]fd  os  Corp.  96^  81 ;  King  9.  W< 
wiftA,  7  Hffiip  1« 

id)  8  flirrg,  a  B.  20. 

b/;ld«r«  hare  no  fight  to  euieiae  their  etiag  v.  Btephenaon,  L.  IL  14  Eq.  8t2^ 

|ir/«rer  of  controlltng  the  eorpoimtioB  in  [Kenier  9.  Hooper*a  Teicy^nph  Worios  S 

art^h  a  way  aa  to  Merillce  ita  iatenate,  aad  L.  R.  Ch«  860 :  Hawea  v.  OaUaiid,  104 

thve  to  deffsod  the  minority.    Brewer  v.  XJ.  S.  460 ;  Greoiwood  v.  Frei^t  Co.,  lOS 

Beaton  Theatre,  104  MaiM,  878 ;  Atwool  U.  8.  18.] 
9,  Merry  weathn,  I^  It  6  Eq.  484 ;  Pick* 
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no  chartered  right  or  privilege  be  infringed,  or  the  law  of  the 
land  violated.  It  is  settled  that  a  by-law  cannot  exclude  an 
integral  part  of  the  electors,  nor  impose  upon  them  a  qualifi- 
cation inconsistent  with  the  charter,  or  unconnected  with  their 
corporate  character. (e)  Though  in  the  case  of  elections  in  public 
and  municipal  corporations,  and  in  all  other  elections  of  a  public 
nature,  every  vote  must  be  personally  given ;(/)  yet  in  the  case 
of  moneyed  corporations,  instituted  for  private  purposes, 
it  has  been  held  *  that  the  right  of  voting  by  proxy  might  *  296 
be  delegated  by  the  by-laws  of  the  institution  wheii  the 
charter  was  silent,  (a) 

It  is  a  question  not  definitely  settled,  whether  the  officers  of  a 
corporation,  who  are  directed  to  be  annually  elected,  can  con- 
tinue in  office  after  the  year,  and  until  others  are  duly  elected  in 
cases  where  the  time  of  election  under  the  charter  has  elapsed, 
either  through  mistake,  accident,  or  misfortune;  and  there  is 
no  provision  in  the  charter  for  the  case.  ^    In  the  case  of  public 

{e)  Rex  V.  Spencer,  8  Burr.  1827.  [See  Queen  v.  Saddlera'  Co.,  10  H.  L.  C.  404.] 
Tbe  general  law  on  the  subject  of  valid  by-laws  is  well  digested  in  1  Woodd.  Lee. 
495-500.  No  director  can  be  excluded  by  the  board  of  dii^ectors  of  a  banking  institu- 
tion from  insjtecting  the  books  of  the  bank  ;  and  the  court  will,  in  a  proper  case, 
enforce  the  right  by  mandamus.  It  must,  however,  be  in  a  case  of  a  clear  right,  and 
for  some  just  or  useful  purpose.  The  People  v.  Throop,  12  Wend.  188  ;  Hatch  v.  City 
Bank  of  New  Orleans,  1  Rob.  (La.)  470.  The  right  in  this  last  case  was  considered 
as  belonging  to  the  individual  stockholders.  [People  v.  Pacific  M.  S.  Co.,  60  Barb. 
280.     But  see  596,  n.  (c^).] 

(/)  Case  of  the  Dean  and  Chapter  of  Femes,  Davies,  129  ;  Attorney  General  v. 
Scott,  1  Yes.  418. 

(a)  The  State  v.  Tudor,  6  Day,  829.  In  New  York  (R.  S.  i.  604),  at  the  election 
of  corporate  officers  in  corporations  of  a  private  nature,  except  library,  religious,  and 
moneyed  corporations,  stockholders  may  vote  by  proxy.  In  Phillips  v.  Wickham, 
1  Paigej  598,  the  chancellor  doubts  the  validity  of  the  right  of  voting  by  proxy,  when 
the  power  is  not  given,  either  expressly  or  impliedly,  in  the  act  creating  the  institu- 
tion. And  in  Taylor  v.  Griswold,  2  Green  (N.  J.),  228,  in  the  Supreme  Court  of  New 
Jersey,  after  a  full  and  learned  discussion,  it  was  held  to  be  a  principle  of  the  common 
law,  that,  where  an  election  depended  upon  the  exercise  of  judgment,  the  right  could 
not  be  deputed ;  and  that  it  required  legislative  sanction,  before  any  corporate  body 
could  make  a  valid  by-law  authorizing  members  to  vote  by  proxy.  The  authority 
of  the  case  of.  The  State  v.  Tndor,  may,  therefore,  be  considered  as  essentially 
shaken. 

^  A  city  marshal  does  not.    Beck  v.  The  next  proposition  of  the  text  is  con* 

Uanscom,  9  Fost.  218.    But  see,  as  to  the  finned  by  Prescott  v.  Hayes,  42  N.  H.  56  ; 

clerk  of  a  private  corporation,  South  Bay  Yenable  v,  Cunl,  2  Head,  582  ;  Coolidge 

Meadow  Dam  Co.  v.  Gray,  80  Me.  547.  v.  Brigham,  1  Allen,  888. 
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officers,  who  are  such  de  facto  acting  under  color  of  office  by  an 
election  or  appointment  not  strictly  legal,  or  without  baring 
qualified  themselves  by  the  requisite  tests,  or  by  holding  over 
after  the  period  prescribed  for  a  new  appointment,  as  in  the  case 
of  sheriffs,  constables,  &c. ;  their  acts  are  held  valid  as  respects 
the  rights  of  third  persons  who  have  an  interest  in  them,  and  as 
concerns  the  public,  in  order  to  prevent  a  failure  of  justice,  (i) 

This  general  principle  has  been  applied  to  the  officers  of  a 
private  moneyed  corporation,  so  far  as  concerns  the  rights  of 
others ;  (c)r  and  the  sounder  and  better  doctrine  I  apprehend  to 
be,  that  where  the  members  of  a  corporation  are  directed  to  be 
annually  elected,  the  words  are  only  directory,  and  do  not  take 
away  the  power  incident  to  the  corporation  to  elect  afterwards, 
when  the  annual  day  has,  by  some  means,  free  from  design  or 
fraud,  been  passed  by.  ((f) 

{h)  The  King  v.  Lisle,  Andrew,  163  ;  The  People  v.  CoUins,  7  Johns.  549  ;  Jones 
V.  Gibson,  1  K.  H.  266  ;  Johnston  v.  Wilson,  2  id.  202 ;  Anon.,  12  Mod.  256.  In 
the  matter  of  the  M.  ft  H.  Railroad  Co.,  19  Wend.  135,  145 ;  Plymoath  v.  Painter, 
17  Conn.  585  ;  The  State  v.  Allen,  2  Ired.  (N.  C.)  188  ;  Spragne  v.  Bailey,  19  Pick. 
436.  In  this  last  case  it  was  held  that  a  collector  of  taxes  was  not  responsible  for  the 
regalarity  of  the  town  meeting,  or  the  Talidity  of  the  votes  at  the  meeting  at  which 
the  tax  was  granted.  It  is  a  usual  and  wise  provision  in  public  charters,  that  the 
officers  directed  to  be  annually  appointed  shall  continue  in  office  until  other  fit  persons 
shall  be  appointed  and  sworn  in  their  places.  This  was  the  case  in  the  charter  granted 
to  the  city  of  Kew  York,  in  1686,  and  again  in  1730.  By  the  English  statute  of  1 
Victoria,  c  78,  fcr  (he  regulation  of  municipal  corporations,  it  was  declared  that  the 
election  of  persons  to  corporate  offices  should  not  be  questioned  for  want  of  title  in  the 
persons  presiding  at  such  elections,  provided  such  persons  were  in  actual  possession  of, 
and  had  taken  upon  themselves  the  execution  of  the  duties  of  such  office. 

(c)  Baird  v.  Bank  of  Washington,  11  Serg.  &  R.  411 ;  Bank  of  the  United  States  v, 
Dandridge,  12  Wheaton,  64  ;  Lehigh  Bridge  Co.  v.  Lehigh  Coal  Company,  4  Rawle,  1. 

(d)  Hicks  V.  Town  of  Launceston,  1  RoL  Abr.  51 8  ;  Foot  v.  Prowse,  Mayor  of 
Truro,  Str.  625  ;  3  Bro.  P.  C.  167,  8.  c.  ;  The  Queen  v.  Corporation  of  Durham,  10 
Mod.  146  ;  The  People  v.  Runkel,  9  Johns.  147  ;  Trustees  of  Vernon  Society  v.  Hills, 
6  Cowen,  23 ;  McCall  h,  Byram  Manufacturing  Co.,  6  Conn.  428;  Nashville  Bank  v. 
Petway,  3  Humph.  (Tenn.)  522.  But  see  Rex  v.  Poole,  7  Mod.  195,  Cases  temp. 
Hardw.  20  [23] ;  2  Barnard.  K.  B.  447,  8.  c,  contra  ;  and  the  opinion  of  the  chancellor 
in  Phillips  r.  Wickham,  1  Paige,  590,  seems  also  to  be  contra.  In  the  case  of  Rex  v. 
Poole  (Cases  temp.  Hardw.  20  [23],  Lord  Hardwicke  speaks  doubtfully  of  the  common 
law  on  this  point ;  though  he  refers  to  the  case  of  Lansdown,  in  Roll^s  Abridgment, 
where  an  election  eight  days  after  the  charter  day  was  held  good,  for  that  the  day 
was  only  dii'ectory.  But  he  admitted  that  the  mention  of  hours  on  the  election  day 
was  merely  directory,  and  not  restrictive.  In  the  case  Ex  parte  Heath,  3  Hill,  42,  it 
was  held  that  where  a  statute  required  an  official  act  to  be  done  by  a  given  day,  for 
a  public  purpose,  it  was  merely  directory  as  to  time,  and  the  act  done  on  a  succeeding 
day  was  held  valid. 
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*  The  statute  of  11  Geo.  I.  c.  4,  was  made  expressly  to  *  296 
prevent  the  hazard  and  evils  of  a  dissolution  of  the  corpora- 
tion from  the  omission  to  elect  on  the  day;  and  it  seems  to 
admit  of  a  question  whether  the  statute  was  not  rather  declara- 
tory (for  so  it  has  been  called),  and  introduced  to.  remove  doubts 
and  difl5culty.(a)  The  election,  when  it  does  take  place,  must 
be  had,  and  the  assent  of  a  majority  of  the  corporation  to  any 
transaction  concerning  the  corporation  must  be  given,  when  the 
members  of  the  corporation  are  duly  assembled  collegialiter;  and 
they  must  act  timul  et  semely  and  not  scatteringly,  and  at  several 
times  and  places,  (i) 

The  power  to  make  by-laws  is  either  expressly  given  or  tacitly 
annexed,  as  being  necessarily  incident  to  corporate  bodies  to 
enable  them  to  fulfil  the  purposes  of  their  institution ;  and  when 
'  the  objects  of  the  power,  and  the  persons  who  are  to  exercise 
it^  are  not  specially  defined  in  the  charter,  it  is  necessarily 
limited  in  its  exercise  to  those  purposes,  and  resides  in  the  body 
politic  at  large.  It  is  usual,  however,  in  the  charter  creating 
the  corporation,  to  vest  the  power  of  making  by-laws  in  a  select 
body,  as  for  instance  in  a  board  of  trustees  or  directors,  (e)  These 
corporate  powers  of  legislation  must  be  exercised  reasonably,^ 

(a)  The  King  v.  P&smore,  8  T.  R.  288,  245,  246.  By  the  N.  Y.  Revised  Stetutes, 
if  any  corporation  shall  not  oiganize  and  commence  the  transaction  of  its  business 
within  one  year  from  the  date  of  its  incorporation,  its  corporate  powers  shall  cease. 

(b)  The  Dean  and  Chapter  of  Femes,  Davies,  180-182 ;  Peirce  v.  New  Orleans 
Bailding  Co.,  9  La.  897.  In  like  manner,  the  acts  of  joint  arbitrators^  as  well  as  all 
other  judicial  acts,  most  take  place  in  the  presence  of  each  other.  Stalworth  p. 
Inns,  18  M.  &  W.  466 ;  Moore  v.  Executors  of  Moore,  Coze  (N.  J.),  144.  When  a 
corporation  election  has  been  irregularly  or  illegally  conducted,  the  regular  and  estab- 
lished common-law  remedy  is  by  motion  for  leave  to  file  a  quo  toarranto  informa- 
tion. Ex  parte  Murphy,  7  Coweu,  153  ;  Regina  v.  Alderson,  11  Ad.  &  £1.  1.  In 
New  York,  by  statute  (sess.  48,  c.  825,  sec.  9,  and  which  provision  was  afterwards 
incorporated  in  the  N.  Y.  R.  8.  i.  608,  sec.  5),  a  more  summary  and  easy  remedy 
Was  provided.  Any  person  aggrieved  by  any  such  corporate  election  may,  on  giving 
reasonable  notice,  apply  to  the  Supreme  Court,  who  are  to  proceed  forthwith,  and 
in  a  snmmaiy  way,  to  hear  the  affidavits,  proofs,  and  allegations  of  the  parties,  and 
to  establish  the  election,  or  order  a  new  election,  or  make  such  order  and  give  such 
relief  as  right  and  justice  may  require.  See  the  case  Ex  pa/rte  Holmes,  5  Cowen,  426, 
to  that  effect. 

(c)  Angell  &  Ames  on  Corporations,  8d  ed.  c  10. 

^  A  question  generally  treated  as  one    L.  C.  404.    The  special  treatises  must  be 
of  law  for  the  court     Vedder  r.  Fellows,     consulted  for  a  discussion  of  what  by-laws 
20  N.  Y.  126 ;  State  v,  Overton,  4  Zabr.     corporations  may  pass. 
485 ;  The  Queen  v.  Saddlers'  Co.,  10  H. 
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tion  might  remove  a  member  for  good  cause;  and  in  Lard 
JBruce^8  case  (e)  the  E.  6.  declared  the  modern  opinion  to  be  that 
a  power  of  amotion  was  incident  to  a  corporation.     At  last,  in 
the  case  of  The  King  y.  Bichards<mj{d)  the  question  was  fully 
and  at  large  discussed  in  the  E.  B. ;  and  the  court  decided  that 
the  power  of  amotion  was  incident  and  necessary  for  the  good 
order  and  government  of  corporate  bodies,  as  much  as  the  power 
of  making  by-laws.     But  this  power  of  amotion,  as  the  court 
held  in  that  case,  must  be  exercised  for  good  cause ;  and  it  must 
be  for  some  offence  that  has  an  immediate  relation  to  the  duties 
of  the  party  as  a  corpfbrator ;  for  as  to  offences  which  have  no 
immediate  relation  to  his  corporate  trust,  but  which  render  a 
party  infamous  and  unfit  for  any  office,  they  must  be  established 
by  indictment  and  trial  at  law  before  the  corporation  can  expel 
for  such  a  cause.     In  the  case  of  The   Cammonivealth  v.   St 
Patrick  Society ^{e)  while  it  was  admitted  to  be  a  tacit  condition 
annexed  to  the  corporate  franchise  that  the  members  would  not 
oppose  or  injure  the  interests  of  the  corporate  body,  and  that 
expulsion  might  follow  a  breach  of  the  condition;  yet  it  was 
adjudged,  that,  without  an  express  power  in  the  charter, 
no  member  could  be  difif  ranchised  unless  he  *  had  been  *  298 
guilty  of  some  offence  which  either  affected  the  interests 
or  good  government  of  the  corporation,  or  was  indictable  by  the 
law  of  the  land,  and  of  which  he  had  been  convicted.     If  there 
be  no  special  provision  on  the  subject  in  the  charter,  the  power 
of  removal  of  a  member  for  just  cause  resides  in  the  whole 
body,  (a)     But  a  select  body  of  the  corporation  may  possess  the 
power,  not  only  when  given  by  charter,  but  in  consequence  of  a 
by-law  made  by  the  body  at  large ;  for  the  body  at  large  may 
delegate  their  powers  to  a  select  body  as  the  representative  of 
the  whole  community.  (6) 

The  cases  do  not  distinguish  clearly  between  disfranchisement 
and  amotion.  The  former  applies  to  members,  and  the  latter 
only  to  officers;  and  if  an  officer  be  removed  for  good  cause,  he 
may  still  continue  to  be  a  member  of  the  corporation,  (c)    Dis«» 

(c)  2  Str.  819.  {d)  1  Bnrr.  517. 

(e)  2  Binney,  441.     See  also,  to  8.  p.,  WiUcock  on  Mun.  Corporations,  271. 

(a)  The  King  o.  Lyme  Regis,  Dong.  149  ;  WiUcock  on  M.  C.  246. 

Qf)  lb.  and  3  Burr.  1837. 

(e)  Angell  &  Ames  on  Corporations,  404,  3d  ed. 
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franchisement  is  the  greater  power,  and  more  formidable  in  its 
application;  and  in  joint-stock  or  moneyed  corporations  no 
stockholder  can  be  disfranchised,  and  thereby  depriyed  of  his 
property  or  interest  in  the  general  fund,  by  any  act  of  the  cor- 
porators, without  at  least  an  express  authority  for  that  pur- 
pose ;  {d)  and  unless  an  officer  be  elected  and  declared  to  hold 
during  pleasure,  the  power  of  amotion,  as  well  as  of  disfran- 
chisement, ought  to  be  exercised  in  a  just  and  reasonable  manner, 
and  upon  due  notice  and  opportunity  to  be  heard,  (e)  ^ 

(10.)  Corporate  Powers  itrieUy  construed.  — The  modem  doc- 
trine is  to  consider  corporations  as  having  such  powers  as  are 
specifically  granted  by  the  act  of  incorporation,  or  as  are  neces- 
sary for  the  purpose  of  carrying  into  effect  the  powers 
♦  299  expressly  granted,  and  as  not  *  haying  any  other.  The 
Supreme  Court  of  the  United  States  declared  this  obvious 
doctrine,  (a)  and  it  has  been  repeated  in  the  decisions  of  the  state 
courts.  (()    No  rule  of  law  comes  with  a  more  reasonable  appli- 

(d)  lb.  405  ;  Bang's  Oi«e,  11  Co.  99. 

(e)  The  Oommou wealth  v.  Penn.  Beneficial  Institatioii,  2  Serg.  ft  B.  141.  Bat 
the  power  of  disfnuichiwiiient  and  amotion  is  to  be  ezerciaed  by  the  ooiporation  at 
huge,  unleaa  it  be  by  charter  exiireaaly  confided  to  a  particalar  person  or  select  body. 
Angell  &  Ames  on  Corporations,  428,  8d  ed.  In  this  last  edition  of  Messrs.  Angell  h 
Ames,  the  cases  in  which  the  power  of  amotion  or  disfranchisement  may  be  or  be  not 
exercised,  are  collected,  and  reyiewed ;  408,  424,  0.12^  The  acceptance  of  another 
incompatible  office  does  not  operate  as  an  absolate  ayoidsnce  of  the  former,  in  any 
case  where  the  party  coald  not  derest  himself  of  that  office  by  his  own  act,  without 
the  concarrence  of  another.    King  v.  Patteson,  4  6.  &  Ad.  I. 

(a)  Head  v.  The  Providence  Insurance  Co.,  2  Cr.  167  ;  Marshall,  C.  J.,  4  Wheat 
686 ;  Beaty  v.  Lesaee  of  Kowler,  4  Pet  168 ;  Taney,  C.  J.,  in  the  case  of  The  Bank 
of  Aogusta  P.  Earle,  18  Pet  587  ;  Ranyon  v.  Coster,  14  id.  122 ;  Story,  J.,  in  the  case 
of  The  Bank  of  the  U.  S.  o.  Dandridge,  12  Wheat  68. 

(h)  The  People  o.  Utica  Insurance  Co.,  15  Johns.  85S,  888  ;  19  id.  1,  8.  p. ;  The 
K.  Y.  Firemen  Insurance  Co.  o.  Ely,  5  Conn.  560  ;  The  N.  Y.  Firemen  Insuranoe 
Co.  9.  Sturges,  2  Cow.  664«  675 ;  The  N.  R.  Ins.  Co.  v,  Lawrence,  8  Wend.  482  ; 


1  As  to  amotion,  see  Neale  v.  Hill,  16 
Cal.  145  :  State  v,  Yinoennes  UniverBity, 
5  Ind.  77 ;  The  Queen  v.  Saddlers'  Co.,  10 
H.  L.  C.  404  ;  (EUison  o.  City  of  Raleigh, 
16  Rep.  757  (N.  C.)  ;  Mechanics'  Bank  t^. 
Burnet  Mfg.  Co.,  82  K.  J.  £q.  286.]  It 
is  said  that  a  member  of  a  corporation 
can  only  be  disfranchised  for  Tiolation 
of  his  duty  to  it  as  a  member,  or  for 
ofiTenoes  as  a  citizen  against  the  laws  of 
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the  country,  or  for  offences  compounded 
of  the  two  former.  People  v.  Medical 
Society.  82N.  Y.  187, 194  ;  ft.  c.  24  Barb. 
570;  State  v.  Chamber  of  Commerce 
of  Milwaukee,  20  Wis.  68 ;  Society  for 
Yisitation  of  Sick  v.  Meyer,  52  Penn. 
St  125.  See  State  r.  Jersey  City,  1 
Dutch.  586;  Roehler  v.  Mechanics*  Aid 
Socn  22  Mich.  86. 
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cation,  considering  how  lavishly  charter  privileges  have  been 
granted.  As  corporations  are  the  mere  creatures  of  law,  estab- 
lished for  special  purposes,  and  derive  all  their  powers  from  the 
acts  creating  them,  it  is  perfectly  just  and  proper  that  they 
should  be  obliged  strictly  to  show  their  authority  for  the  business 
they  assume,  and  be  confined  in  their  operations  to  the  mode, 
and  manner,   and  subject-matter  prescribed,  (c)    The    modern 

Savage,  C.  J.»  N.  R.  F.  Ins.  Co.  v,  Ely,  2  Cow.  709  ;  Life  ft  Fire  Ins.  Co.  v.  Mechanic 
Fire  Ins.  Co.,  7  Wend.  31  ;  First  Pariah  in  Sutton  v.  Cole,  8  Pick.  232  ;  The  State  v. 
Stebbina,  1  Stewart  (Ak.),  299  ;  Berlin  v.  New  Britain,  9  Conn.  180 ;  Angell  ft  Ames 
on  Corporations,  289,  2d  ed.  The  New  York  Bevised  Statutes,  i.  600,  sec.  3,  have 
declared  that  no  corporation  shall  possess  or  exercise  any  corporate  powers  not  ex- 
pressly given  by  statute,  or  by  its  charter,  except  snch  as  shall  be  necessaiy  to  the 
exercise  of  the  powers  so  enumerated  and  given.  The  case  of  Sharp  o.  Speir,  and 
Sharp  V.  Johnson,  4  Hill  (N.  Y.),  76,  92,  are  samples  of  the  very  strict  and  even 
stringent  construction  of  the  powers  and  proceedings  of  municipal  corporations  in 
respect  to  assessments,  taxation,  and  sales  of  private  property.  By  the  New  York 
Bevised  Statutes,  8d  ed.  i.  893,  894,  all  associations  for  banking  purposes,  and  all  bank- 
ing operations  unauthorized  by  law,  are  prohibited  under  a  penalty.  The  prohibition 
extends  equally  to  foreign  corporations  exercising  business  of  banking  in  this  state. 

{e)  Corporate  acts  must  not  only  be  authorized  by  the  charter,  but  those  acts  mjust 
be  done  by  such  officers  or  agents,  and  in  snch  manner,  as  the  charter  authorizes. 
Taney,  C.  J.,  in  The  Bank  of  Augusta  v.  Earle,  18  Pet.  587.  [**  The  charter  of  a 
corporation,  read  in  connection  with  the  general  laws  applicable  to  it,  is  the  mesjsnre 
of  its  powers,  and  a  contract  manifestly  beyond  those  powers  will  not  sustain  an  action 
against  the  corporation.  But  whatever  under  the  charter  and  other  general  laws, 
reasonably  construed,  may  fairly  be  regarded  as  incidental  to  the  objecte  for  which  the 
corporation  is  created,  is  not  to  be  taken  as  prohibited.*'  Gray,  J.,  in  Green  Bay,  ftc. 
B.  B.  Co.  V.  Union,  ftc  Co.,  107  IT.  S.  98, 100 ;  Thomas  v,  Bailroad  Co.,  101  U.  S. 
71 ;  Davis  v.  Old  Colony  B.  B.  Co.,  181  Mass.  258 ;  Attorney  General  v.  Great  Eastern 
By.  Co.,  5  App.  Cas.  478 ;  s.  c.  11  Ch.  D.  449 ;  Ashbuiy  By.  ftc.  Co.  v.  Biche,  L.  B. 

7  H.  L.  668  ;  8.  c.  9  L.  B.  Ex.  224.  See  Fertilizing  Co.  v.  Hyde  Park,  97  U.  8.  659  ; 
In  re  Exchange  Banking  Co.,  21  Ch.  D.  519.  The  cases  are  reviewed  at  length  in 
Davis  p.  Old  Colony  B.  B.  Co.,  supra.  Even  the  unanimous  consent  or  ratification  of 
the  shareholders  cannot  make  such  contracto  valid.  Ashbury  By.,  ftc.  Co.  v.  Biche, 
9upra;  Thomas  v.  Bailroad  Co.,  Jifpm;  Grand  Lodge,  ftc.  v.  Stepp  (Penn.,  1888),  17 
Bep.  61;  National  Trust  Co.  r.  Miller,  38  N.  J.  Eq.  155.     See  Empire  Assurance  Corp., 

8  L.  B.  Ch.  540.  A  contract  which  is  ultra  vires  being  void  conveys  no  title.  Far- 
mers' ft  Mechanics'  Bank  v.  Baldwin,  28  Minn.  198  ;  First  National  Bank  v.  Pierson, 
24  Minn.  140.  But  see  National  Pemberton  BMik  v.  Porter,^  125  Mass.  333.  It  is 
said  that  either  a  corporation  or  one  dealing  with  it  may  be  estopped  from  setting  up 
the  defence  of  ultra  vires  where  they  have  received  the  benefit  of  the  contract 
Whitney  Arms  Co.  ».  Barlow,  63  N.  Y.  62  ;  "Ward  v.  Johnson,  95  III.  215,  240 ;  Booth 
V.  Bobinson,  55  Md.  419,  485;  Pancoest  v.  Travelers*  Ins.  Co.,  79  Ind.  172.  But  see 
Chambers  r.  Falkner,  65  Ala.  448.  Of  course,  a  contract  which  is  simply  ultra  vires 
of  the  directors  may  be  ratified  by  the  stockholders.  Irvine  v.  Union  Bank,  2  App. 
Cat.  866.  See,  further,  Cleveland,  ftc.  B.  B.  Ca  v.  Himrod  Furnace  Co.,  87  Ohio 
St  821 ;  State  v.  Bice,  65  Ala.  83.  — b.] 
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language  of  the  English  conrta  is  to  the  same  effect ;  (d)  and  in 
a  recent  case,  (6)  it  was  observed,  that  a  corporation  could  not 
bind  themselves  for  purposes  foreign  to  those  for  which  thej 
were  established.  Where  a  corporation  was  created  for  purposes 
of  trade,  it  resulted  necessarily  that  they  must  have  power  to 
accept  bills  and  issue  notes.  But  if  a  company  be  formed,  not 
for  the  purposes  of  trade,  but  for  other  purposes,  as,  for  instance, 
to  supply  water,  the  nature  of  their  business  does  not  raise  a 
necessary  implication  that  they  should  have  power  to  make  notes 
and  issue  bills ;  and  it  seemed  io  be  doubted  whether  there  must 
not  be  an  express  authority  to  enable  them  to  do  it  The  acts 
of  corporation  agents  are  construed  with  equal  strictness ;  and 
it  is  the  doctrine,  that  though  a  deed  be  signed  by  the  president 

and  cashier  of  a  corporation,  and  be  sealed  with  its  cor- 
*  800  porate  seal,  yet  the  courts  may  look  beyond  the  seal,  *  and 

if  it  be  affixed  without  the  authority  of  the  directors,  and 
that  fact  be  made  affirmatively  to  appear,  the  instrument  is  null 
and  void,  (a)  ^ 

{d)  Dablin  Corpontioii  9,  Attomey  Qeneiml,  9  Bli^  H.  8.  S06. 

{$)  Broaghton  v.  The  Manchester  Water  Works  Companj,  8  Bw  a  Aid.  1. 

(a)  The  Mayor  and  Commonalty  of  Colchester  v.  Lowten,  1  Yes.  a  B.  245 ;  TQ^* 
man,  C.  J.,  in  the  case  of  St.  Msry's  Church,  7  Seig.  ft  B.  680 ;  Leggett  v.  N.  J.  Man. 
ft  Banking  Co.,  [Saxton,  641.]  Erery  act  of  a  public  body  acting  under  ststute 
authority,  which  is  to  deyest  an  owner  of  his  property  for  any  public  purpose,  without 
his  consent,  is  to  be  strictly  and  rigidly  pursued.  Van  Wickle  «.  Railroad  Co.,  2 
Green  (N.  J.),  162 ;  The  King  o.  Bagshaw,  7  T.  R.  868  ;  The  King  «.  Mayor  of  Liyer- 
pool,  4  Burr.  2244 ;  Bex  r.  Croke,  Cowpu  26  ;  Westerrelt  v.  Corporation  of  New  York, 
2  Hoff.  Ch.  See  also  299,  n.  (b),  the  cases  of  Sharp  v.  Speir,  and  of  Sharp  v,  Johnscm. 
There  is  a  very  Taluable  discussion  on  the  nature,  power,  and  restriction  of  the  trans- 
fer oi  ooiporste  stock  in  c.  16  of  Angell  ft  Ames  on  Corporations,  8d  ed.  499,  and  the 
numerous  American  cases  are  there  cited  and  examined.  The  subject  is  rather  of  too 
practical  a  nature  to  admit,  in  a  work  of  this  character,  of  a  digest  of  the  many  and 
nice  distinctions,  and  I  must  refer  the  student  to  the  treatise  itself. 

1  UUra  Vires,  (x)  —  (a)  Illegality.  —  Uc  policy,  such  contracts  sre  Toid  like 

It  is  rJear  that  when  a  corporation  is  ere-  other   iliegsl    contracts,  although    made 

at^  by  a  public  act  which,  either  expressly  with  the  consent  of  all  the  shareholders ; 

tft  by  necessary  implication,  prohibits  its  and  the  corporation  is  not  estopped  to  set 

fnskiftg  certain  contracts,  as  sgainst  pub-  up  the  defence  of  uUra  vtm  when  sued 

it)  ffot  only  the  objects  which  the  be  expressly  conferred  or  derived  by  rea- 

tttftptfrniifm  msy  legitimately  purroe  must  sonable  implication  from  its  provisions. 

f#  m^n^nimd  from  the  statute  itself;  but  Ashbury  By.,  ftc.  Ca  v.  Riche,  L.  R.  7 

fh^  ptrwfn  which  It  may  lawfully  use  in  H.  L.  658;  Att.  Gen.  v.  Great  Eastern  Ry. 

frrrfh^rsn/^  at  tb^ie  olijecU  must  either  Co.,  5  A.  C.  478;  11  Ch«  D.  449;   Wen* 
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4.  Of  the  Vialtatton  of  Corporations.  —  I  proceed  next  to  consider 
the  power  and  discipline  of  visitations  to  which  corporations  are 


upon   them.    £a»t    Anglian   R.    Co.  v. 
Eastern  Counties  B.  Co.,- 11  C.  B.  775 ; 
MacGregor  v,  Dover  k  Deal  By.,  18  Q. 
B.  618  ;  Chambers  v.  Manchester  &  M.  B. 
Co.,  5  Best  &  Sm.  588 ;  In  re  National 
Permanent  Bldg.  Soc.,  L.  B.  5  Ch.  809 ; 
Earl  of  Shrewsbury  v.  North  Staffordshire 
B.  Co.,  L.  R.  1  £q.  598;  Taylor  v.  Chi- 
chester k  Midhurst  B.  Co.,  L.  B.  2  Ex. 
856,  869,  879,  888  ;  Hood  v.  N.  T.  ft  N. 
H.  R.  B.,  22  Conn.  502  ;  Pearce  v.  Madi- 
son ft  Indianapolis  B.  R,  21  How.  441. 
Probably  the  same  rule  might  be  applied 
if  the  charter  were  a  private  act,  although 
the  En^^ish  courts  are  sometimes  careful 
to  state  that  the  act  of  incorporation  is  a 
public  act,  as  it  very  generally  is.    AnU^ 
1.  460,   n.   1.     Cf.  Heinecc.  Elem.  Jur. 
Civ.  sec.  ord.  Inst.  §  52,  note.    The  rule 
is^laid  down  in  general  terms  in  Zabriskie 
V,  Cleveland,  Columbus,  &  C.  R.  R.,  23 
How.    881,  898.     See  also  Crampton  v, 
Varna  R.  Co.,  L.  R.  7  Ch.  562,  668. 


The  question  of  ultra  vires  is  mainly 
one  of  construction,  therefore,  but  there 
has  been  some  difference  of  opinion  as  to 
the  principles  on  which  charters  are  to  be 
construed  in  this  respect  Any  dealing 
with  the  funds  of  a  company  by  its  man- 
agers in  any  manner  not  distinctly  author- 
ized by  the  act  has  been  said  to  be  illegal. 
Lord  Langdale,  in  Colman  v.  Eastern 
Counties  R.  Co.,  10  Beav.  1,  14  ;  Selden, 
J.,  in  Bissell  v,  Michigan  8.  ft  N.  Ind. 
B.  B.,  22  N.  Y.  258,  294,  295  ;  &c.,  &c.  ; 
while  other  jadges  would  go  no  further 
than  the  first  statement  in  this  note.  In 
the  latter  view  corporations  are  only  char- 
tered partnerships,  and  the  franchise,  ftc., 
merely  convenient  means  of  effecting  the 
partnership  purposes.  Admitting  the  pro- 
visions as  to  the  purposes  to  which  the 
capital  is  to  be  appropriated  are  not  merely 
for  the  benefit  of  shareholders,  but  make 
any  other  appropriation  malum  prohibitum^ 
such  provisions  have  been  thought  not  to 


lock  V.  River  Dee  Co.,  10  A.  C.  854,  362. 
When  a  leading  purpose  is  expressed, 
and  ample  authority  fs  given  to  effectuate 
that  main  purpose,  things  which  are  inci- 
dental to  it,  and  which  may  reasonably 
and  properly  be  done,  and  against  which 
no  express  prohibition  is  found,  may  and 
ought,  prima  faeU,  to  follow  from  the 
authority  for  effectuating  the  main  pur- 
pose by  proper  and  general  means.  Att. 
Gen.  V.  Great  Eastern  Ry.  Co.,  supra; 
Small  V.  Smith,  10  A.  C.  119  ;  Sheffield 
ftc.  Society  v.  Aizlewood,  44  Ch.  D.  4l2, 
462;  Henderson  r.  Bank  of  Australasia, 
40  Ch.  D.  170 ;  Atkins  v.  Wardle,  58  L. 
J.  Q.  B.  877  ;  Re  Norwich  Eq.  Fire  Ass. 
Society,  58  L.  T.  85.  When  a  corpora- 
tion is  empowered  by  statute  to  borrow  a 
certain  amount  of  money,  a  restriction 
against  borrowing  more  is  implied.  Wen- 
lock  V.  River  Dee  Co.,  86  Ch.  D.  674. 


The  corporation  may  set  up  the  defence 
of  uUra  vires  to  an  action  for  the  price  of 
goods  bought  by  it  for  an  outside  business. 
Chewacla  Lime- Works  v.  Dismukes,  87 
Ala.  344.  Equity  will  not  rescind  the 
fully  executed  contract  of  a  corporation 
on  the  ground  of  ukra  vires.  Long  v. 
Georgia  Pac.  R.  Co.,  91  Ala.  519.  But  in 
a  strong  case  corporate  action  which  is 
ultra  vires  may  be  restrained  at  the  in- 
stance of  a  single  stockholder,  though  all 
the  others  assent  thereto.  Du  Pont  v. 
Northern  Pac.  R.  Co.,  21  Blatch.  534  ; 
Barr  v.  New  York,  ftc.,  B.  Co.,  96  N.  Y. 
444.  UUra  vires  concerns  the  State  rather 
than  individuals  who  are  not  stockholders. 
Jersey  City  G.  L.  Co.  v.  Consumers'  Gas 
Ca,  40  N.  J.  Eq.  427-;  Baker  v.  N.  W. 
Guaranty  L.  Co.,  36  Minn.  185.  The 
presumption  is  in  favor  of  the  validity  of 
corporate  acts.     Rider  L.  R.  Co.  v.  Roach, 
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subject     It  is  a  power  applicable  only  to  eodedastical  and 
eleemoBjnaiy  oorporatiaDB;  {I)  and  it  is  understood  tiiat  no  other 

{b)  1  KL  CamoL  4B0  ;  2  £yd  on  Coqi.  174. 


li»^  tioit  fttoA  on  evoy  mppsopdrntitm  If  it,  an  act  cawti^g  ft  coqioralion  for 

whidi  is  not  ■>  far  aotluBned  as  to  be  qndfic  olgeets  would  not  Ik  strictly  oon- 

tmding  on  a  diwnntin^  muMiriiy  of  diare-  atnied  as  joofanitny  of  all  odxr  deaUiigs 

holders.     In  odiar  vorda,   it  baa  bm  or  tianaarfinnt  not   wiring  within  the 

thought  that  Bomeerpreai  or  implied  atatn-  cacact  aoope  oT  thoae  dfiagnatind,  if  they 

toiy  prohibitiona,  al1ho«i|^anffidaitly  dis-  were  fiorly  inridwit  to  the  olgects  named, 

tinet  to  grv«  a  diawntii^  minorrty  a  li^it  Brown  e.   WinniMuumet  Co^  11  Alien, 

to  provent  oontmy  action,  are  not  to  be  S2tt,  SS4  ;  TandaD  r.  Sooth  &  F.  Dock 

taken  as  gmg  fartlier  than  to  protect  the  Co^  40  CaL  8S,  88;  TokMio,  W.  a  W.  R. 

minonty,  and  do  not  nnke  vnaaimons  Go.  v.  Bod^goes,  47  IIL  188.    Bat  a  con* 

action  ill^gaL    See  dimaiti^g  optnion  of  txaet  whi^  ii  entinly  nnoonnected  with 

BlackbniB,  J.,  in  Xaykr  v.  Caiicheater  A  the  parpooea  to  whidi  the  foods  of  tho 

Midhiint  B.  Oo^  L.  R.  2  Ex.  SSC,  S82,  S8S;  ooqiontion  ave  to  be  applied,  or  which  on 

S.G.  revwsed,  L.  K.  4  H.  L.  €28  ;  Con-  its  &ee  will  cause  the  ftmdstobe  applied 

ntock,J.,inBiaaenp.MidiiganS.&N.lBd.  to  other  olgects,  is  ilkfial  awl  void.    East- 

R.  R.,  22  K.  Y.  2&8,  270.  In  Shnwabny  cm  Gonntiea  K.  Go.  «.  Hawkes.  5  H.  L. 

A  Birmingham  R.  Co.  «.  K.  W.  R.  Oa.,  •  C  »1,  U8  ;  Eaat  Ang^  R.  Co.  v.  East- 

H.  L.  C.  US,  IM,  1S7,  the  difcc^  state-  cm  Oonnties  R.  Co.,  11  C  R  775  ;  Taylor 


ments  of  the  rale  in  prerkms  ensm  are     m.  CfaklMSter  a  Midhnrst  R.  Ca,  L.  R. 

thought  to  be  snbdantially  similar.  2  Ex.  SSC,  Mt,  S7S  ;  Bateman  v.  Mid- 

It  is  probable  that,  in  ikn  osontiy  at    Waka  R.  Oo.,  L.  R.  1  C  P.  499,  508  ; 


97  N.  Y.  878;  Kennedy  v.  Gslilbmia  a  Gniber«.WadiingtaQaJ.R.Cos92N.a 

Bank,   101  CaL  495.    The  ooqKirBtkB,  1 ;  M oamonth  First  Kst.  Bank  p.  Stnng, 

when  sued,  cannot  set  np  uUra  vim  aa  a  188  IIL  S47 ;  Hnsar^  •.  Norfolk  Ac,  R. 

defence:  to  an  action  for  broach  of  con-  Co.,  98  N.  C.  84.    When  tiie  cMpontion 


tnct,  or  for  ipedfie  perfonnance,  when  it  is  not  bound  bysntiAm  rwvt  set  of  its 
has  had  the  InU  benefit  of  the  oontnct  olBoen  or  stoekholden,  the  Utter  are  not 
and  the  other  party  has  duly  perfbmwd  it :     pereonally  liable  if  the  other  party's  aim 


Camden  A  A.  R.  Ca  9.  May's  L.  R.  Co.,  was  to  desl  with  the  corpontion.    Gsrt- 

48  N.  J.  L.  530 ;  Hohnes  AG.  ILCca.  sideCoalOoLr.  Mazwen,  22  Fed.  Rep. 

Holmes  A  W.  M.  Co.,  127  N.  Y.  252 ;  197 ;  Holt  «.  Winfidd  Bsnk,  25  id.  812. 

Heims  Brewing  Co.  v.  Flannery,  187  IIL  Comtm,  in  cases  of  frand,  soch  as  the  issae 

809;  People's  0.  L.  Co.  v.  Chicago  G.  L.  of  sporioos  stock  by  the  directois  to  seeore 

Ca,  20  IIL  App.  478 ;  Shennsn  C.  T,  Oo.  a  loan.    Exchange  Bank  r.  Sibley,  71  Gs. 

V.  Fletcher,  46  Kansss,  524;  contra,  as  to  728. 

future  considentioQs,  soch  ss  the  payment  Instsnces  of  oorpoiate  acts  held  roid  as 

of  rent  in  advance  :  Orr^nun  Ry.  Co.  ».  being  ultru  viret  are  :  a  goaranty  by  a  rail- 

Oregon  Ry.  A  N.  Co.,  28  Fed.  Rep.  282  ;  rosd  or  sn  organ  company  of  the  expenses 

or  to  an  action  for  its  officers*  torts.    Nims  of  a  roosichl  fesHval;  Dsris  p.  Old  Colony 

V,  Mt  Hennon  Boys'  School,  160  Msss.  R.  Ca,  181  Msss.  258  ;  41  Am.  Rep.  221; 

177  ;  New  York,  Ac,  Ry.  Co.  s.  Hsring,  accommodation    indorsements    or  sccep- 

47  N.  J.  L.  187 ;  52  Am.  Rep.  858,  n. ;  tances  of  negotiable  paper :  National  Paik 
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corporations  go  under  the  name  of  eleemosynary  but  colleges, 

schools,  and  hospitals,  (c)    The  visitation  of  civil  corporations 

(c)  1  Woodd.  Lee.  474. 

Peaice  v.  Madison  4k  Ind.  B.  R.,  21  How.  templated  in  its  act,  Peaioe  v.  Mudison  4k 

441 ;  Bnfiett  v.  Troy  k  Boston  U.  B.  Co.,  Ind.  B.  B.,  21  How.   441 ;  Golman  v. 

40  N.  Y.  168»  172  ;  Pennsylrania,  DeL  k  Eastern  Counties  B.,  10  Bear.  1  ;  see  10 

Md.  Steam  NaT.  Co.  v.  Dandridge,  8  Gill  C.  B.  N.  8.  685 ;  or  in  tiie  banking  bosi- 

4k  J.  248  ;  Orr  v.  Laoey,  2  DoagL  (Mich.)  neas,  for  the  puipoee  of  raising  funds. 

280 ;  Abbott  v.  Baltimore  &  B.  Steam  Waldo  o.  Chicago,  St.  P.  4k  C.  B.  B.,  14 

Packet  Co.,  1  Md.  Ch.  542 ;  Downing  v.  Wis.  575.    See  40  Cal.  88.    As  to  nego- 

Mount  Washington  Boad  Ca,  40  K.  H.  tiable  l»per,  see  291,  n.  1 ;  oral  insurance, 

280  ;  Strauss  v.  Eagle  Ins.  Co.,  6  Ohio  St.  iii.  257,  n.  1.    It  is  not  likely,  however, 

59 ;  and  cases  last  cited.    Thus  a  railway  that  railroad  charters  will  be  construed  so  as 

company  is  probably  authorized  to  provide  to  interfere  with  the  necessities  of  through 

such  carriage  by  hmd  or  water  on  the  line  traffic  over  connecting  lines.     Thus,  it 

of  its  road  as  may  fiiirly  be  considered  is  perfectly  settled  in  this  country  that 

incident  to  the  due  employment  of  the  a  contract  for  carriage  beyond  the  limits 

railway,  South  Wales  R.  Co.  v.  Bedmond,  of  a  road  is  valid.    Pad^  604,  n.  1.    But 

10  C.  B.  N.  8.  675,  687 ;  Buffett  v.  Troy  it  has  been  frequently  laid  down  that  a 

&  Boston  B.  R,  40  N.  Y.  168  ;  but  it  has  corporation  cannot  lease  or  alien  any  fran- 

been  held  that  it  cannot  engage  in  a  new  ehise,  or  any  property  necessary  to  perform 

and  distinct  enterprise,  such  as  running  a  its  obligations  and  duties  to  the  state, 

line  of  steamboats,  beyond  and  entirely  without  legislative  authority.     Black  v. 

outside  of  the  line  of  transportation  con-  Delaware  &  Bailtan  Canal  Co.,  7  C.  £• 


Bank  ».  German- Am.  Co.,  116  N.  Y.  281;  Murray  v.  Scott,  9  A.  C.  519  ;  see  Bock- 

Hutchinson  v.  Sutton  Manuf.  Co.,  57  Fed.  hold  v.  Canton  M.  B.  Ass'n,  129  111.  440 ; 

Kep.  998;  Tod  v.  Ky.  Union  Land  Co.,  for  a  railroad  to  grant  to  a  telegraph  com- 

id.  47  ;  entering  into  a  partnership  with  pany  the  exclusive  right  of  a  telegraph  line 

another  corporation  or  a  private  person,  along  its  road.     Postal  Tel.  Cable  Co.  v, 

when  the  whole  management  is  not  en-  Western  Union  T.  Co.,  50  Fed.  Bep.  493. 

trusted  to  it :  Allen  v.  Woonsocket  Co.,  See  also  Fogg  v.  Blair,   188  U.  8.  584 ; 

11  B.  I.  288 ;  People  v.  North  Biver  S.  B.  Harriman  v.  First  B.  B.  Church,  68  Gn. 

Co., 22  Abb.  H.  0. 164  ;  Mallory  v.  Hanaur  186  ;  Towers  E.  4k  G.  Co. ».  Inman  (Ga.), 

Oil  Works,  86  Tenn.  598 ;  Gunn  v.  Cen-  28  S.   E.   Bep.   418  ;    Fogg  v.  Supreme 

tnd  B.  Co.,  74  Ga.  509  ;  Bates  v,  Coro-  Lodge,  169  Mass.  9 ;  Chemical  Nat.  Bank 

nado  Beach  Co.  (Cal.),  41  Pac.  Bep.  855  ;  «.  Wagner,  98  Ky.  525  ;  Portknd  L.  &  M. 

the  transfer  by  a^  quasi  public  corporation  Co.  ».  East  Portland  (Oregon),  6  L.  B.  A. 

to  another  of  its  duties  to  the  public  :  290,  and  note. 

Central  Trans.  Co.  v.  Pullman's  P.  C.  Co.,  It  is  not  ultra  vires:  for  a  private  man- 

189  U.  S.  24  ;  payment  of  money  to  a  ufacturing  corporation  to  contract  to  limit 

rival  corporation  not  to  do  business  :  I-ies-  production  :  Oliver  v.  Oilmore,  52  Fed. 

lie  r.  Lorillard,  40  Hun,  392  ;  for  a  benefit  Rep.  562 ;   for  a  trading  corporation  to 

building  society  to  borrow  money  by  over-  loan  money  to  a  customer  to  carry  on  their 

drawing   its   bank   account :    Blackburn  transactions :  Holmes  v.  Willard,  5  N.  Y. 

Bmlding  Society  p.  Cunliffe,  22  Ch.  D.  61;  8.  610  ;  to  execute  a  mortgage  for  an  act 
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is  by  the  government  itself,  through  the  medium  of  the  courts  of 
justice.     And  in  the  case  of  the  failure  or  want  of  a  visitor 


Gnen,  180,  399  ;  New  York  &  M<L  L.  R 
R.  V.  Wiiuuu»  17  How.  30,  39 ;  Troj  k 
Kutknd  1ELR.V.  Kerr,  17  Barb.  581,  601; 
Hazlehunt  v.  SaTannali,  Ac  R.  R.,  43  Ga. 
13 ;  [Thomas  v.  Railroad  Ca,  101  U.  S. 
71 ;  Middlesex  K  R.  Ca  o.  B.&C.  B.  & 
Ck>.,  115  IfaaiL  347.    See  Ragui  v.  Aiken, 

9  Lea,  609  ;  Detroit  p.  Matoal  Gas  Light 
Ca,  43  Mich.  594.]  So  the  power  of  a 
oocpoialioii  to  mortgage  its  franchise  has 
been  denied.     Commonwealth  v.  Smith, 

10  AUen,  448 ;  Bichaidaon  v.  Sibley,  II 
Allen,  65  ;  Pierce  v.  Emeiy,  32  N.  H.  484, 
508.  [Bnt  see  Detroit  v.  Mnt.  Gas  Li^t 
Co.,  43  Mich.  594.] 

Statntoiy  pfovisions,  however,  are  veiy 
common  anthorizing  railroad  companies 
to  let  their  roads  to  other  dtmiestic  or 
even  to  foreign  corporations,  and  to  take 
leases  in  like  manner  of  connected  roads. 
Sach  an  authority  may  be  giren  to  a  corpo- 
ration already  in  ezirtence,  and  when  the 
duty  to  the  public  is  released  a  minority 
of  dissenting  stockholders  cannot  com- 
plain. Black  V.  Delaware  k  Raritan 
Canal  Ca,  7  0.  £.  Green  (22  N.  J.  Eq.), 


180.  See,  geoerdly.  Central  &  R.  B.  Ca 
V,  Macon,  43  Ga.  605.  So,  if  a  corpora- 
tion has  no  public  or  quasi-public  duties, 
or  if  the  legislstnre  has  nekased  it  from 
them,  and  there  is  no  time  specified  for 
which  the  enterprise  must  be  continued,  a 
majority  of  oorporaUMs  may  abandon  the 
enterprise,  and  seU  out  the  property  of  the 
company.  In  tlus  way  one  company  has 
sometimes  been  smslgsmsted  with  another, 
by  selling  its  property,  the  membere  tak* 
ing  stock  of  the  other  company  in  pay- 
ment, and  dissenting  members  being  paid 
the  Talne  of  their  share  of  the  whole  prop- 
erty in  question.  Tinman  v.  Lebanon 
Valley  R.  &,  30  Penn.  St  42 ;  Gntz  v. 
Penn.  B.  R.,  41  Penn.  St  447.  See  the 
diseussion  in  Black  v,  Delaware  k  Baritan 
Canal  Co,  7  C.  B.  Green,  130,  404  tfse;.  ; 
Treadwell  v.  Salisbury  Man.  Ca,  7  Gray, 
393»  404.  It  is  otherwise  when  the  char- 
ter declares  that  the  undertsking  shsll  be 
continued  for  a  definite  time.  Zabriskie 
V.  Hackensaek  &  N.  Y.  R.  R.,  3  C.  E. 
Green,  178.  (As  to  resolutions  for  wind- 
ing up,  which  ar^  part  of  the  same  transao* 


which  is  uUra  mvf,  snd  which  is  known 
to  the  lender,  the  corporation  haTing  au- 
thority to  borrow  money  and  execute  mort- 
gages :  Wright  v.  Hughes,  119  Ind.  324  ; 
see  Borland  v.  Haven,  37  Fed.  Rep.  394 ; 
to  purchase  the  stock  of  snother  domestie 
corporation  :  Davis  v.  U.  S.  EL  P.  &  L. 
Co.,  77  Kd.  85  ;  Hill  o.  Nesbitt,  100  Ind. 
341 ;  Buckeye  Marble  Co.  o.  Harrey, 
92  Tenn.  115  ;  Denny  Hotel  Co.  v.  Schram, 
6  Wash.  134 ;  sm  Pauly  v.  Coronado 
Beach  Co.,  56  Fed.  Rep.  428 ;  Langdon 
V.  Branch,  37  id.  449 ;  for  a  corporation  to 
purchase  of  its  own  stock,  when  not  pngu- 
dicial  to  its  creditors :  Commercial  Nat. 
Bank  v.  Borch,  141  HI.  519 ;  First  Nat. 
Bank  v.  Salem  C.  F.  M.  Co.,  39  Fed.  Rep. 
89;  or  to  contract  for  freight  before  the 
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road  IS  completed :  Louisrille,  Ac  R  Ca 
V.  FUnsg»n,  113  Ind.  488  ;  to  fill  another^s 
contract  for  goods  such  as  the  corporation 
mannfiMstures :  Louis  Cook  M.  Co.  v.  Ran- 
dall, 62  Iowa,  244;  to  borrow  money  to 
buy  raw  materials  for  manufacture  beyond 
immediate  needs  at  a  low  price  :  Shoe  k 
Leather  Bank's  Appeal,  55  Conn.  469 ;  to 
bomw  money  and  give  a  mortgage  as  se- 
curity therefor :  North  Hudson  M.  B. 
Ass'n  o.  First  Nat  Bank  (Wis.),  11  L.  R. 
A.  845,  and  note  ;  to  advance  money  for 
necessary  construction  purposes :  Sutro 
Tunnel  Ca  o.  Segregated  B.  M.  Co.,  19 
Nev.  121;  to  accept  a  bill  drawn  on  an 
officer  of  the  corporation  :  LonisvOle,  kc 
Ry.  Ca  V.  Caldwell,  98  Ind.  245. 
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over  a  private  eleemosynary  foundation,  the  duties  of  a  visita- 
tion devolve,  in  England,  upon  the  crown,  and  are  exercised  at 

tion  as  an  amalgamatioii  ultra  vires,  see  In  powers,  and  yet  bind  the   company  to 

re  Irrigation  Co.,  Ex  parte  Fox,  L.  R.  6  strangers. 

Ch.  176,185.)    For  there  is  a  limit  to  the  When  the  transaction  which  is  ultra 

power  of  the  legislature  even,  to  aathorize  vires  is  only  an  incident,  and  the  principal 

the  application  of  the  corporate  funds  to  matter  is  within  the  company's  powers, 

new  purposes,  or  to  change  the  object  of  the  latter  may  be  upheld  ;  as  in  case  of  a 

the  incorporation,  in  this  country,  on  ac-  valid  mortgage  and  Toid  note  for  a  certain 

count  of  the  constitutional  prohibition  of  sum,  Scott  v.   Golbum,   26   Beav.   276 ; 

laws   impairing   the   obligation  of   con-  or  of  a  valid   bond  and  void  mortgage, 

tracts.    Ante,  i.  419,  n.  1.    Compare,  as  to  Philadelphia  k  Sunbnry  R.  R.  v.  Lewis, 

the  effect  of  a  reseryation  of  the  power  to  88  Penn.  St.  88. 

amend,  Ac,  Dnrfee  v.  Old  Colony  &  F.  R.  When  a  conveyance  or  instrument 
B.  R.,  5  Allen,  280 ;  Zabriskie  v.  Hacken-  which,  under  ordinary  circumstances, 
sack  &  N.  Y.  B.  B.,  supra.  But  the  qnes-  would  pass  the  property  in  goods  or  lands, 
tion  as  to  the  constitutional  power  of  the  is  made  to  a  corporation  in  violation  of  a 
legislature,  and  that  as  to  the  rights  of  provision  of  its  charter,  as  when  canaf- 
the  members  er  ooN^rocttt,  referred  to  tfi/Va,  boats  are  purchased  by  a  railroad  corn- 
must  be  kept  distinct  from  the  doctrine  of  pany  not  having  authority  to  do  so,  or 
uUra  vireSt  or  statutory  illegality,  which  when  a  preferential  lien  of  wool  is  given 
is  not  helped  by  the  assent  of  all  the  to  secure  advances  by  a  bank  forbidden 
members.  to  advance  money  on  the  security  of 
There  are  some  apparent  exceptions  to  merchandise,  the  property  will  pass,  not- 
the  general  rale  as  to  contracts  tUtra  vires,  withstanding  the  prohibition.  Parish  v. 
When  an  act  in  its  external  aspect  is  Wheeler,  22  N.  Y.  494,  504  ;  Ayers  v. 
within  the  general  powers  of  a  company.  South  Australian  Banking  Co.,  L.  B.  8  P. 
and  is  only  unauthorized  because  it  is  done  C.  548,  559.  See  492,  n.  1. 
with  a  secret  unauthorized  intent,  this  Again,  in  some  cases  where  a  party 
defence  will  not  prevail  against  a  stranger  has  lent  money  which  has  gone  to  pay 
who  dealt  with  the  company  without  debts  of  the  borrower,  the  lender  may  be 
notice  of  such  intent.  Minen'  Ditch  Co.  subrogated  to  the  rights  of  the  paid-off 
V.  Zellerbach,  87  Cal.  648,  578  Norwich  creditors,  although  he  could  not  have 
V,  Norfolk  B.  Co.,  4  EL  4k  Bl.  897,  448  ;  maintained  an  action  directly.  But  this 
Madison  4k  I.  B.  R.  v.  Norwich  Savings  seems  to  be  the  limit  of  those  cases  where 
Soc. ,  24  Ind.  457,  462 ;  and  cases  cited  thera  has  been  a  recovery  on  the  ground 
ante,  291,  n.  1 ;  Claim  of  Ebbw  Vale  Co.,  that  the  corporation  has  had  the  benefit 
L.  R.  8  Eq.  14.  But  in  these  cases  a  dis-  of  the  money.  In  re  National  Permanent 
senting  stockholder  wonlj  have  his  remedy  Benefit  Bldg.  Soc.,  L.  R.  5  Ch.  809,  818  ; 
against  the  company.  Forrest  v.  Man-  In  re  Cork  &  Youghal  R.  Co.,  L.  R  4  Ch. 
Chester,  S.  4b  L.  R.  Ca,  7  Jnr.  k.  s.  887  ;  748.  Compare  Jenner  r.  Morris,  8  De  6., 
ib.  749;  8.  o.  80  Beav.  40  ;  Shrewsbury  F.  4k  J.  45,  52 ;  ante,  146,  n.  1.  Much 
4k  Birmingham  B.  Ca  «.  N.  W.  R.  Co.,  stronger  language  was  used  in  a  case  of  a 
6  H.  L.  G.  118,  187.  This  seems  to  be  corporation  which  seems  to  have  been 
one  of  the  few  cases  in  which  acts  may  formed  by  registered  articles  {infra),  and 
be  illegal  as  towards  the  membera  of  a  it^was  intimated  that  a  corporation  could 
company,  because  in  excess  of  statutory  not  in  any  case  escape  paying  for  a  con- 
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the  present  day,  not  by  the  E.  B.,  but  by  the  Lord  Chancellor  in 
his  visitatorial  capacity.  ((2)    As  it  has  been  determined  in  New 

(d)  The  Attorney  General  v.  Dixie,  18  Yes.  619 ;  The  Same  v.  Giaiendon,  17  id.  491. 


stdeimtion  which  it  had  leceived,  although 
the  oontnct  might  be  7oid  if  wholly  an- 
ezecnted.  Bradley  v.  BaUard,  66  111. 
418.  It  is  not  suppoeed,  howetrer,  that 
each  a  general  principle  is  aostained  by 
aathority.  See,  besides  the  cases  cited 
aboTe,  Cimmpton  »,  Yama  R.  Co.,  L.  R. 
7  Gh.  662. 

{h)  Oompanieg  formed  by  Begiitered 
Deed,  —  When  companies  are  formed  in 
this  way,  the  question  is  no  longer  of 
illegality,  bnt  of  oontract 

There  is  a  class  of  trsnssctions  which, 
althoni^  nnanthorixed  by  the  deed  of  set- 
flement,  and  therefore  invalid  as  sgainst 
a  dissenting  shareholder  (whether  entered 
into  by  the  directors  or  by  the  vote  of  a 
general  meeting),  are  l^gal  if  assented  to 
by  all,  or  may  become  binding  by  acqui- 
escence and  lapse  of  time,  e.  g,  allowing 
members  to  withdraw  on  improper  terms. 
Brotherhood's  Gsse,  81  Bear.  866  ;  Evans 
V.  Smallcombe,  L.  R.  8  H.  L.  249.  Bnt 
see  Spackman  v.  Evans,  ib.  171 ;  Houlds- 
worth  V.  £vans»  ib.  268 ;  Dixon's  Case, 
L.  R.  6  Gh.  77.  See,  generally,  Imperial 
Bank  of  China,  Ac.  v.  Bank  of  Hindustan, 
Ac.,  L.  R.  6  Eq.  91 ;  In  re  Irrigation  Co., 
JBxparU  Fox,  L.  R.  6  Gh.  176,  186. 

(e)  Powere  of  Direetara  and  Agents.  — 
In  general,  persons  dealing  with  the  last- 
described  class  of  companies  are  bound  to 
look  to  the  terms  of  the  deed,  as  is  shown 
by  the  cases  next  cited.  And  when  a 
transaction  is  on  its  face  beyond  the 
powers  <^  the  directors  as  manifested  by 
the  registered  articles  of  association,  the 
company  is  not  bound.  Balfour  v.  Ernest, 
6  G.  R  N.  s.  601.  See  Ernest  v.  Nicholls, 
6  H.  L.  0.  401  ;  In  re  German  Mining 
Co.,  4  De  G.,  M.  A  O.  19,  40,  61 ;  In  re 
Loudon,  Hamburg,  k  Continental  Exch. 
Bank,  L.  R.  0  Eq.  270 ;  Ex  parU  Eagle 
Ins.  Co.,  4  E.  &  J.  649 ;  Reams  v.  Leaf, 

[480] 


1  H.  &  M.  681,  706.  But,  although  di- 
rectors have  been  thought  to  be  special 
rather  than  general  agents  in  England,  an 
act  within  their  general  powers  will  bind 
the  company,  notwithstanding  certain  pre- 
liminaries to  the  due  exercise  of  the  power 
have  not  been  complied  with  or  do  not 
exist,  when  such  preliminaries  lie  pecu- 
liarly within  the  knowledge  of  the  direc- 
tors. A  party  dealing  with  them  is  en- 
titled to  presume  that  the  directors  are 
acting  lawfully  in  what  they  do.  [Colo- 
nial Bank  v,  WiUan,  6  L.  R.  P.  C.  417. 
But  see  Alexander  v.  Cauldwell,  88  N.  Y. 
480 ;]  In  re  Land  Credit  Co.  of  Ireknd, 
L.  R.  4  Ch.  460,  469  ;  N.  Y.  &  N.  H.  R. 
R.  v.  Schuyler,  84  N.  Y.  80,  68,  78; 
Fountaine  v.  Carmarthen  R.  Co.,  L.  R.  6 
Eq.  816,  822;  Royal  British  Bank  v. 
Turquand,  6  E.  &  B.  248 ;  6  id.  827 ; 
Totterdell  v,  Fareham  Brick  Ca,  L.  R.  1 
C.  P.  674 ;  Zabriskie  v.  Cleveland,  C.  & 
C.  R.  R.,  28  How.  881 ;  De  Yoss  v.  Rich- 
mond, 18  Qratt.  (Ya.)  888.  See  Madison 
k  I.  R.  R.,  V.  Norwich  Savings  Soc.,  24 
Ind.  467 ;  ante,  291,  n.  1 ;  poet,  621,  n. 
1.  And  so  it  has  even  been  held  that  a 
policy  issued  from  the  registered  office  of 
a  company,  and  appearing  on  its  face  to 
be  consistent  with  the  articles  of  associa- 
tion, ftc.,  will  be  binding  although  the 
persons  who  signed  it  as  directors,  and 
who  had  caused  the  seal  to  be  made  with 
which  it  was  sealed,  had  acted  without 
authority.  In  re  County  Life  Ass.  Co., 
L.  R.  6  Gh.  288.  .  See  also  In  re  Bonelli's 
Telegraph  Co.,  Collie's  CUtim,  L.  R.  12 
Eq.  246 ;  5  Am.  Law  Rev.  289.  But  see 
D'Arcy  v.  Tamar,  Kit  Hill,  k  Callington 
R.  Co.,  L.  R.  2  Ex.  168  ;  explained  L. 
R.  12  Eq.  268,  259. 

But  this  principle  does  not  apply  to 
acts  done  by  the  agent  of  a  public  cor- 
poration, although  of  a  kind  which  he  is 
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York  (e)  that  the  chancellor  cannot  act  in  a  visitatorial  character, 
the  jurisdiction  in  such  a  case  would  revert  to  the  courts  of  law, 
according  to  the  ancient  English  practice,  to  be  exercised  under 
common-law  process.  (/) 

To  eleemosynary  corporations,  a  visitatorial  power  is  attached 
as  a  necessary  incident.  The  nature  and  extent  of  this  power 
were  well  explained  by  Lord  Holt,  in  his  celebrated  judgment 
in  the  case  of  Philips  v.  Bury,{g)  If  the  corporation  be 
public,  in  the  strict  sense,  the  government  *has  the  sole* 301 
right,  as  trustee  of  the  public  interest,  to  inspect,  regulate, 
control,  and  direct  the  corporation,  and  its  funds  and  franchises, 
because  the  whole  interest  and  franchises  are  given  for  the 
public  use  and  advantage.  Such  corporations  are  to  be  governed 
according  to  the  laws  of  the  land.  The  validity  and  justice  of 
their  private  laws  are  examinable  in  the  courts  of  justice ;  and 
if  there  be  no  provision  in  the  charter  how  the  succession  shall 
continue,  the  law  supplies  the  omission,  and  says  it  shall  be  by 
election.  But  private  and  particular  corporations,  founded  and 
endowed  by  individuals  for  charitable  purposes,  are  subject  to 
the  private  government  of  those  who  are  the  efficient  patrons  and 

(e)  Aubam  Academy  v.  Strong,  1  Hopk.  Ch.  278. 

(/)  Bex  V.  Bishop  of  Chester,  Str.  797. 

(g)  Skinner,  447  ;  1  Ld.  Baym.  5,  8.  c.  ;  2  T.  B.  846. 


iometimeB  anthorized  to  perform,  if  his 
authority  is  made  by  the  charter  to  depend 
on  the  passing  of  an  ordinance,  or  a  vote 
recorded  in  books  open  to  the  public, 
and  no  such  ordinance  or  vote  has  been 
passed,  or,  if  passed,  would  show  on  its 
face  that  the  act  in  question  was  not 
within  the  authority  conferred.  In  such 
a  case  the  representations  of  the  agent 
would  not  be  binding  on  the  corporation, 
as  the  person  dealing  with  him  is  charge- 
able with  notice  of  the  true  extent  of  his 
powers.  Ante,  291,  n.  1 ;  Clark  v.  Des- 
moines,  19  Iowa,  199,  215  ;  Zottman  v. 
San  Frandsoo,  20  Gal.  96 ;  Herzo  o.  San 
Francisco,  83  CaL  184,  148;  Marsh  v. 
Fulton  County,  10  Wall.  676.  And  it  has 
been  held  in  certain  cases  where  general 
authority  had  been  conferred  to  do  a  class 
of  acts  upon  the  happening  of  a  certain 
VOL.  II.  —  81 


event,  as  a  condition  precedent  in  each 
case,  that  the  corporation  was  not  bound 
by  the  representation  of  the  agent  that  it 
had  happened.  The  condition  precedent 
was  of  a  kind  not  lying  within  the  ex- 
clusive knowledge  of  the  agent.  Mayor 
of  Baltimore  v.  Eschbach,  18  Md.  276 ; 
Qould  V.  Sterling,  28  N.  Y.  489,  464; 
Halstead  v.  Mayor,  &c.  of  Kew  York, 
5  Barb.  218  ;  Swift  v.  Williamsburgh,  24 
Barb.  427  ;  Treadwell  v.  Hancock  County, 
11  Ohio  St.  188.  The  principle  has  also 
been  put  on  the  general  ground  that 
where  the  representation  goes  to  the  very 
existence  of  the  power  the  principal  is  not 
bound.  28  K.  Y.  468.  But  this  must  be 
taken  with  some  caution.  An  amplifica- 
tion of  this  note  by  the  same  hand  will 

_  ■ 

be  found  5  Am.  Law  Rev.  275  et  9eq. 
See  621,  n.  1 ;  632,  n.  1. 
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^A:i.'.fs%,      ^  le  '•iA:;«i4«r';M     'iiw      ii  Mit   HUM    I  m  iiiw  ii^  wiiii  I 
U^    t.jai^U<f  4mm  t^U^    u   *irifiHfr:  tut 
4^ti/^  If    tl#t  'ituri.'     lui   uan^  zv^  JUB. 
M^^    ysmK'     tutT  it  m.  luziiitrrr^  ^u 

*!!  ii«  vv«»>3r  it  jufii*sui  uMiL  «LumaKL  mx:  hoc  Jaspsacrvs.  St  jb 
*v  ^t4(^.  ai^.-'Afnititr  *i  tut  gT«Tiip»  oBL  nitsft  a:  iut  colij^t  ne- 
i/vi»>*iM«     ttut  i:  91K  ii!57:i«;i;^  if  iie  ininuoL  ic  Ijotl  tiiifa  jl  ibt 

ifV^y  m^  *t  -iiiic  -sat  xsMmars  m 

^^Ucf  14^  9     .    ^if3(  jur.  ;     r       ^  JBHfi  CMS  if 

ivvvu^rf^  Vf  VAj'jif*  -y  'Out  taifcrJTT  snesxa  i©  -s"!*  lair 

r.  W^^Af^^UTiL^^f  Wu^fn  fv^^xn-xm  <r  trMiecs  are  ap- 
y/.s/fM  ^fj  a  ^ipJik'Vr,  i^x/riliir  to  ttie  vil!  rf  die  fcvader,  to 
mnu*^'^*'.  ^  *.MrAr  '%M  U  uBxt^kWj  *m  caae  ia  coll-^en  zmi  b9if^:ials\ 
tl#^  %,n,Md/nviA  ynf*cr  ia  dwBKid  to  utlotkr  to  tke  trartBCS  m 

Ttt^.  fik'tU/n  fA  an  incorpcprated  initinxtioa  ai«  a  dooMfltic 
in^/tu$si\^  [^m$ifsmtn%  aa  ezelusiTe  joriadirtioiu  from  arhich  diere 


tliA  v^m$tt^A\sm  wm  WM.  mmMj,  tad  ihe  4eene«r  tibe 

M  W'Ai  Mf Minify  MiNil  mij iMt,  nd  eoBtiavj  to  tke  *'  fnt  |BiMi|i>ii  «r 

CAm\fkM\\  iA¥m  '4  Htm  Ixwd  Chnerllon^  t.  tM. 

ih)  ^tary,  J,  in  4  Wbcaton,  674,  675;  1  BL  Comm.  482;  Cam  «r  Sutton's 
HmiAUllQ  Crn39,«,  b;  Phili|Mi  9.  Baiy,  M^rw  ;  Gm&  r.  Batbcffoth,  1  Yak  462  ; 
AiUmtMy  (i^^anX  v.  Mi4dlcton,  2  Vet.  327. 
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is  no  appeal.  It  is  an  ancient  and  immemorial  right  given  by 
the  common  law  to  the  private  founders  of  charitable  corpora- 
tions, or  to  those  whom  they  have  nominated  and  appointed  to 
visit  the  charities  they  called  into  existence.  The  jurisdiction 
is  to  be  exercised  within  the  bosom  of  the  corporation,  and  at 
the  place  of  its  existence,  (c)  Assuming,  then  (as  is  almost  uni- 
versally the  fact  in  this  country),  that  the  power  of  visitation  of 
all  our  public  charitable  corporations  is  vested  by  the  founders 
and  donors  of  the  charity,  and  by  the  acts  of  incorporation,  in 
the  governors  or  trustees  who  are  the  assignees  of  the  rights  of 
the  founders,  and  stand  in  their  placecf,  it  follows  that  the 
trustees  of  a  college  may  exercise  their  visitatorial  power  in 
sound  discretion,  and  without  being  liable  to  any  supervision  or 
control  so  far  as  respects  the  government  and  discipline  of  the 
institution,  and  so  far  as  they  exercise  their  powers  in  good 
faith,  and  within  the  limits  of  the  charter.  They  may  amend 
and  repeal  the  by-laws  and  ordinances  of  the  corporation, 
remove  its  officers,  correct  abuses,  and  generally  superintend  the 
management  of  the  trust,  (d) 

This  power  of  visitation  Lord  Hardwicke  admits  to  be  a  power 
salutary  to  literary  institutions;  and  it  arose  from  the  right 
which  every  donor  has  to  dispose,  direct,  and  regulate  his  own 
property  as  he  pleases ;  eujiAS  est  dare  ejus  est  dispanere. 
*  Though  the  king  or  the  state  be  the  incipient  founder,  *S08 
(fundator  %ncip%ens\  by  means  of  the  charter  or  act  of  incor- 
poration, yet  the  donor  or  endower  of  the  institution  with  funds 
is  justly  termed  the  perficient  founder  {fundator  perfieiens) ;  and 
it  was  deemed  equitable  and  just  at  common  law  that  he  should 
exercise  a  private  jurisdiction  as  founder  in  his /onim  domesticum 
over  the  future  management  of  the  trust,  (a)    But  as  this  visita- 

{e)  The  Tisitor  is  to  piooeed,  whether,  upon  a  general  yisitation  or  a  particular 
appeal  jfimmarvs,  simplicUer,  etde  piano  sineMrepitu  aut  figura  jtbdidi^  per  Lord  Mans- 
field,  in  The  King  o.  The  Bishop  of  Ely,  1  Wm.  BL  82. 

{d)  The  Tisitatorial  power  is  applied  to  control  and  correct  abuses,  and  to  enforce 
a  due  observance  of  the  statutes  of  the  charity  ;  and  it  is  not  a  power  to  revoke  the 
gift,  or  change  its  uses,  or  to  devest  the  rights  of  the  parties  to  the  bounty.  V^here 
the  power  is  vested  in  trustees,  it  is  an  hereditament  founded  in  property,  and  there 
can  be  no  amotion  of  them  from  their  corporate  capacity,*or  interference  with  the  just 
exercise  of  their  power,  unless  it  be  reserved  by  the  statutes  of  the  foundation  or  charter, 
except  in  chanceiy  for  abuse  of  trust.     Allen  v.  M'Kean,  1  Sumner,  276. 

(a)  The  case  of  Sutton's  Hospital,  10  Co.  83,  a ;  Green  v.  Rutherforth,  1  Yes.  472. 
The  institution  of  Sutton's  Hospital  Lord  Coke  extolled  as  a  work  of  charity  surpassing 
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torial  power  was  in  its  nature  summary  and  final,  and  therefore 
liable  to  abuse,  Lord  Hardwicke  was  not  disposed  to  extend  it 
in  equity.  It  is  now  settled  that  the  trustees  or  governors  of  a 
literary  or  charitable  institution,  to  whom  the  visitatorial  power 
is  deemed  to  vest  by  the  incorporation,  are  not  placed  beyond 
the  reach  of  the  law.  As  managers  of  the  revenues  of  the  cor- 
poration, they  are  subject  to  the  general  superintending  power 
of  the  Court  of  Chancery,  not  as  itself  possessing  a  visita- 
*  304  torial  power  or  right  to  control  the  charity,  *  but  as  possess- 
ing a  general  jurisdiction  in  all  cases  of  an  abuse  of  trust, 
to  redress  grievances,*  and  suppress  frauds.  Where  a  corpora- 
tion is  a  mere  trustee  of  a  charity,  a  court  of  equity  will  yet  go 
further;  and  though  it  cannot  appoint  or  remove  a  corporator,  it 
will,  in  case  of  gross  fraud,  or  abuse  of  trust,  take  away  the 
trust  from  the  corporation,  and  vest  it  in  other  hands,  (a) 

There  is  a  marked  and  very  essential  difference  between  civil 
and  eleemosynary  corporations  on  this  point  of  visitation.  The 
power  of  visitors,  strictly  speaking,  extends  only  to  the  latter; 
for  though  in  England  it  is  said  that  ecclesiastical  corporations 
are  under  the  jurisdiction  of  the  bishop  as  visitor,  yet  this  is  not 
that  visitatorial  power  of  which  we  have  been  speaking,  and 
which  is  discretionary,  final,  and  conclusive.     It  is  a  part  of  the 

any  foundation  "that  oyer  was  in  the  Christian  world,  or  that  was  ever  seen  by  the 
eye  of  time."  (Pref.  to  10  Co.)  The  founder  was  Thomas  Sutton,  and  his  object  was 
to  establish  a  hospital  for  the  relief  of  such  poor,  aged,  maimed,  needy,  and  impotent 
military  men,  and  captives  in  war,  and  other  persons,  as  should  be  deemed  fit  objects  ; 
and  to  establish  a  free  school  for  the  maintenance  and  education  of  poor  children  in 
good  literature  ;  and  provision  was  likewise  to  be  made  for  the  maintenance  of  Teligious 
instruction  in  the  hospital,  under  the  superintendence  of  a  grave  and  learned  divine. 
His  real  estate  appropriated  consisted  of  the  charter  house  in  the  county  of  Middlesex, 
and  twenty  acres  of  land,  yielding,  when  Lord  Coke  repotted  the  case,  an  annual  income 
of  £8,600  sterling,  and  which  hesaid  would  shortly  be  ^£6, 000.  This  charitable  purpose 
was  aided  and  carried  into  effect  by  a  liberal  charter  from  King  James ;  and  the  most 
illustrious  names  in  England  wera  nominated  by  the  founder,  and  inserted  in  the 
charter,  as  governors  ;  and  the  charter  received,  on  discussion,  the  sanction  of  all  the 
jadges  in  the  Exchequer  Chamber.  Such  a  case  reflected  lustre  on  that  age ;  and, 
considering  it  under  all  its  circumstances,  it  was  pre-eminent  for  the  benevolence  of  iU 
object  as  well  as  for  the  munificence  of  the  donation. 

(a)  Attorney  General  v.  Governors  of  the  Foundling  Hospital,  2  Vee.  Jr.  42 ;  Ex 
parU  Greenhouse,  1  Madd.  92  ;  Story,  J.,  4  Wheaton,  676.  The  strict  principles  and 
watchful  care  of  chancery,  in  respect  to  corporations  acting  as  trustees  of  charities  and 
charitable  funds,  and  in  respect  to  free  schools  and  all  other  charitable  foundations,  an 
announced  with  much  force  in  the  late  EngUsh  cases,  as  see  Attorney  Genend  v.  Ather- 
stone  Free  School,  3  Myl.  &  K.  544  ;  Attorney  General  v.  Mayor  of  Newbuiy,  ib.  647. 
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ecclesiastical  polity   of   England,   and  does  not  .apply  to  our 
religious  corporations.     The  visitatoriar  power,  therefore,  with 
us,  applies  only  to  eleemosynary  corporations.     Civil  corpora- 
tions, whether  public,  as  the  corporations  of  towns  and  cities,  or 
private,  as  bank,  insurance,  manufacturing,  and  other  companies 
of  the  like  nature,  are  not  subject  to  this  species  of  visitation. 
They  are  subject  to  the  general  law  of  the  land,  and  amenable 
to  the  judicial  tribunals  for  the  exercise  and  the  abuse  of  their 
powers.  (6)     The  way  in  whicli  the  courts  exercise  common-law 
jurisdiction  over  all  civil  corporations,  whether  public  or  private, 
is  by  writ  of  matidamus^  and  by  information  in  the  nature  of  quo 
warranto,  (e)^    It  is  also  well   understood  that  the   Court  of 
Chancery  has   a  jurisdiction  over  charitable  corporations  for 
breaches  of  trust     It  has  been  much  questioned  whether  it  had 
any  such  jurisdiction  over  any  other  corporations  than  such  as 
were  held  to  charitable  uses.  ,  The  better  opinion  seems, 
however,  to  be,  that  any  corporation,  *  chargeable  with*  305 
trusts,  may  be  inspected,  controlled,  and  held  accountable, 
in  chancery,  for  an  abuse  of  such  trusts.     With  that  exception, 
the  rule  is  understood  to  be,  that  all  corporations  are  amenable 
to  the  courts  of  law,  and  there  only,  according  to  the  course  of 
the  common  law,  for  nonuser  or  misuser  of  their  franchises,  (a) 

(b)  1  Bl  Comm.  480,  481. 

(e)  2  Kyd  on  Corporatioiis,  174.  The  remedies  against  private  corporations  aggre- 
gate for  neglect  or  breach  of  duty,  by  the  writ  of  mandamus  and  by  information  in  ths 
nature  of  a  quo  warranto,  are  treated  at  large,  and  with  the  most  full  and  satisfactoiy 
reference  to  authorities,  ancient  and  modem,  English  and  American,  in  AngeU  k  Ames 
on  Corporations,  o.  20  and  21,  8d  ed. 

(a)  Attorney  General  v,  Utica  Insurance  Ck).,  2  Johns.  Ch.  884-890 ;  1  Yes.  468  ; 
2  Atk.  406,  407 ;  8  Her.  876  ;  4  Wheaton,  App.,  20,  21 ;  Attorney  General  v.  Mayor 
of  Dublin,  1  Bligh,  N.  8.  812 ;  Sanderson  v.  White,  18  Pick.  828 ;  [Attorney  General 
V.  Tudor  Ice  Co.,  104  Mass.  289  ;  AngeU  k  Ames  on  Corporations,  8d  ed.  c.  19.  The 
Kew  York  Beyised  Statutes,  ii.  462,  have  given  to  the  chancellor  jurisdiction  over  the 
directors  and  other  trustees  of  corporations,  to  compel  them  to  account,  and  to  suspend 
their  powers  when  abused,  and  to  remove  any  trustee  or  officer  for  gross  misconduct, 
and  to  restrain  and  set  aside  alienations  of  property  made  by  them  contraiy  to  law  or 

1  Commonwealth  v.   Delaware   &  H.  visitor,  and  the  Master  of  the  Bolls  said 

Canal  Co.,  48  Penn.  St.  295 ;  [State  v.  that  visitorship  is  a  mere  nominal  office, 

Milwaukee  Chamber  of  Commerce,  47  Wis.  the  duties  and  functions  of   which  are 

670.    See,  especially.  State  v,  M.  L.  S.  ft  rarely,  if  ever,  spontaneously  performed. 

W.  By.  Co.,  45  Wis.  579.]    With  regard  Attorney  General  v.  St.  Cross  Hospital,  17 

to  the  next  proposition,  it  has  been  held  Beav.  435  ;  Dnngars  v,  Bivaz,  28  Bear, 

that  the  court  has  jurisdiction  notwith-  288.      See  Nelson  v.  Gushing,  2  Cush. 

standing  there  may  be  a  special  or  general  519 ;  State  v.  Adams,  44  Mo.  570. 

[485] 


•  806  OP  THE   RIGHTS  OP  PERSONS.  [PART  IV. 

5.  Of  the  Dissolution  of  Co]porations.(z)  —  A  corporation  may 
b9  dissolved,  it  is  said,  by  statute ;  by  the  natural  death  or  loss 
of  all  the  members,  or  of  an  integral  part;  by  surrender* of  its 
franchises ;  and  by  forfeiture  of  its  charter,  through  negligence 
or  abuse  of  its  franchises,  (b) 

This  branch  of  the  subject  affords  matter  for  various  and  very 
interesting  inquiries. 

In  respect  to  public  or  municipal  corporations,  which  exist 
onZy  for  public  purposes,   as  counties,  cities;  and  towns,  the 

the  purpoaes  <^  their  trust.  The  power  may  be  exereised  as  in  ordinary  case,  on  biU 
or  petition,  at  the  instance  of  the  attorney  general,  or  a  creditor,  director,  or  trustee  of 
the  corporation  ;  and  these  equity  powers  exist  in  the  Court  of  Chanoery,  notwithstand- 
ing the  like  Tisitatorial  powers  may  reside  elsewhere,     lb.  sec  84. 

{b)  1  Bl.  Gomm.  486  ;  AngeU  &  Ames  on  Corporations,  c  22,  8d  ed.  In  this  conn* 
try,  to  dissoWe  a  private  corporation,  [1.]  By  statute,  there  must  be  a  power  for  that 
purpose  leeerred  in  the  statute  or  charter  creating  it ;  (2.)  If  by  surrender,  there  must 
be  an  acceptance ;  (8.)  A  loss  of  an  integral  part  of  the  corporation,  so  that  the  ezer- 
€aB6  of  corporate  power  cannot  be  restored,  will  work  a  dissolution ;  (4. )  A  forfeiture  for 
nonnser  or  misuser  must  be  by  the  judgment  of  a  court  of  law.  Penobscot  Boom  Cor- 
poration V.  Lamson,  16  He.  224  ;  Hodsdon  v.  Copeland,  ib.  314. 

(a;)  A  Yoluntary  association  is  not  dia-  Hut.  L.  I.  Ass'n  v.  Hunt,  127  IIL  267  ; 

solved  by  becoming  incorporated.     Mc-  Snell  v.  Chicago,  188  111.  413  ;  see  Farm- 

Fadden    p.    Murphy,    149    Mass.    341.  ers'  Bank  v.  GaUaher,  48  Mo.  App.  488. 

Members  of  such  an  association,  who  have  Forfeiture  of  a  charter  will  not  be  detef- 

become  incorporated  without  its  consent,  mined  in  collateral  proceedings.    Atlanta 

may  be  eigoined  from  using  its  name.  v.  Gate  City  G.  L.  Co.,  71  6a.  106;  State 

Rudolph  V.   Southern   Ben.   League,    28  v.  Butler,  15  Lea,  104 ;  Barren  C.  D.  Co. 

Abb.  N.  0.  199.    Corporate  existence  may  v.  Beck,  99  Ind.  247  ;  Nelson  v.  Jenks, 

be  terminated  at  any  time  by  the  legisla-  61  Minn.  108  ;  AsheviUe  Division  v.  As- 

ture  in  the  absence  of  express   charter  ton,  92  N.  C.  678  ;  People  v.  North  River 

provisions  to  the  contrary.     Shotwell  v.  a  R.  Co.  (N.  T.),  9  L.  R.  A.  88,  and  note  ; 

Louisville,  Ac.  Ry.  Co.»  69  Miss.  641  ;  Re  Oshkosh  M.  F.  Ins.  Co.,  77  Wis.  866. 
Columbus  Ins.  Co.  «.  First  Nat   Bank         Forfeiture  for  conducting  a  different 

(Miss.),  16  So.,  Rep.  188.  business  is  waived   by  Stote  legisUition 

After  dissolution,  the  officen,  and  not  afterwards  recognizing  the  corporation  as 

the  creditors,  have  prima  facie  the  right  existing  and  enlaiging  its  powers.     People 

to  recover  unpaid  subscriptions.    Savings  v.  Ottawa  H.  Co..   115  111.  281.    Gross 

Ass'n  V.  O'Brien,  61  Hun,  46.     A  private  mismanagement  alone    does    not   enable 

corporation  which  has  continued  its  busi-  attaching  creditors  to  restrain  by  injunc- 

ness  after  the  expiration  of  its  charter,  tion  the  dissolution  of  a  corporation  hy  its 

may  be  sued  in  its  corporate  name  for  a  members.     Cleveland  C.  F.  Iron  Co.  v. 

tort    committed    after   such    expiration.  TaylorCo.,64Fed.Rep.  86.   The  minority 

Miller  v.  Newbuig  O.  C.  Co.,  31  W.  Va.  stockholders  can,  upon  dissolution,  require 

836.    Such  a  corporation  does  not  cease  to  the  corporate  property  to  be  sold  publicly, 

exist  by  discontinuing  its  business,  or  part-  Mason  v.  Pewabic  M.  Co.,  138  U.  S.  60. 
ing  with  all  its  property.      See  Chicago 
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legislature,  under  proper  limitations,  have  a  right  to  change, 
modify,  enlarge,  restrain,  or  destroy  them;  securing,  however, 
the  property  for  the  uses  of  those  for  whom  it  was  purchased,  (c) 
A  public  corporation,  instituted  fOr  purposes  connected  with  the 
administration  of  the  government,  may  be  controlled  by  the 
legislature,  because  such  a  corporation  is  not  a  contract  within 
the  purview  of  the  Constitution  of  the  United  States.  In 
those  public  corporations  there  is,  in  reality,  but  one  *  party,  *  806 
and  the  trustees  or  governors  of  the  corporation  are  merely 
trustees  for  the  public.  A  private  corporation,  whether  civil 
or  eleemosynary,  is  a  contract  between  the  government  and 
the  corporators;  and  the  legislature  cannot  repeal,  impair,  or 
alter  the  rights  and  privileges  conferred  by  the  charter,  against 
the  consent,  and  without  the  default,  of  the  corporation,  judi- 
cially ascertained  and  declared.  This  great  principle  of  consti- 
tutional law  was  settled  in  the  case  of  Dartmouth  College  v. 
Woodward ;  (a)  and  it  has  been  asserted  and  declared  by  the 
Supreme  Court  of  the  United  States,  in  several  other  cases,  ante- 
cedent to  that  decision,  (b)  But  it  has  become  quite  the  practice, 
in  all  the  recent  acts  of  incorporations  for  private  purposes,  for 
the  legislature  to  reserve  to  themselves  a  power  to  alter,  modify, 
or  repeal  the  charter  at  pleasure ;  and  though  the  validity  of  the 
alteration  or  repeal  of  a  charter,  in  consequence  of  such  a  reser- 
vation, may  not  be  legally  questionable,  (c)  yet  it  may  become 
a  matter  of  serious  consideration  in  many  cases,  how  far  the 
exercise  of  such  a  power  could  be  consistent  with  justice  or 
policy.  If  the  charter  be  considered  as  a  compact  between  the 
government  and  the  individual  corporators,  such  a  reservation 

(c)  story,  J.,  9  Cranch,  62 ;  Greenleaf  s  Evidence,  sec.  881 ;  The  People  v.  Wren, 
4  Scam.  269. 

(a)  4  Wheaton,  518. 

(6)  Fletcher  VsVeck,  6  Cranch,  88  ;  The  State  of  New  Jersey  v.  Wilson,  7  id.  164  ; 
Terret ».  Taylor,  9  id.  48  ;  The  Town  of  Pawlet  v,  Clark,  ib.  292.  Grants  of  property 
and  of  franchises,  coupled  with  an  interest,  to  pabUc  or  political  corporations,  are  be- 
yond legislative  control,  eqnally  as  in  the  case  of  the  property  of  private  corporations. 
Story,  J.,  in  Dartmouth  College  v.  Woodward,  4  Wheat  697-700 ;  Town  of  Pawlet  v. 
Clark,  9  Cr.  292.  See  also  supra,  275.  If  a  charter  or  act  of  incorporation  be  pro- 
cured from  the  legislature,  upon  some  fraudulent  suggestion  or  concealment  of  a  mate- 
rial fact,  made  by  or  with  the  consent  or  knowledge  of  the  persons  incorporated,  it  may 
be  vacated  or  annulled  upon  scire  fdcioB,  upon  the  relation  of  the  attorney  general 
K.  Y.  Revised  Statutes,  ii.  579,  sec.  18. 

(c)  Parsons,  C.  J.,  2  Mass.  146 ;  Story,  J.,  4  Wheat.  708-712 ;  McLaren  v.  Pen- 
Bington,  1  Paige,  102. 
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is  of  no  force,  unless  it  be  made  part  and  parcel  of  the  contract 
If  a  charter  be  granted,  and  accepted,  with  that  reservation, 
there  seems  to  be  no  ground  to  question  the  validity  and  effi- 
ciency of  the  reservation;  and  yet  it  is  easy  to  perceive 
*  307  that  if  such  a  clause,  inserted  as  a  ''^formula  in  every 
charter  and  grant  of  the  government,  be  sufficient  to  give 
the  state  an  unlimited  control,  at  its  mere  pleasure,  of  all  its 
grants,  however  valuable  the  consideration  upon  which  they  may 
be  founded,  the  great  and  salutary  provision  in  the  Constitution 
of  the  United  States,  so  far  as  concerns  all  grants  from  state 
governments,  will  become  of  no  moment.  These  legislative 
reservations  of  a  right  of  appeal  ought  to  be  under  the  guidance 
of  extreme  moderation  and  discretion.  An  absolute  and  unquali- 
fied repeal,  at  once,  of  a  charter  of  incorporation  of  a  money  or 
trading  institution,  would  be  attended  with  most  injurious  and 
distressing  consequences.  According  to  the  old  settled  law  of 
the  land,  where  there  is  no  special  statute  provision  to  the  con- 
trary, upon  the  civil  death  of  a  corporation,'  all  its  real  estate, 
remaining  unsold,  reverts  back  to  the  original  grantor  and  his 
heirs,  (a)  The  debts  due  to  and  from  the  corporation  are  all 
extinguished.  Neither  the  stockholders,  nor  the  directors  or 
trustees  of  the  corporation,  can  recover  those  debts,  or  be  charged 
with  them,  in  their  natural  capacity.  All  the  personal  estate  of 
the  corporation  vests  in  the  people,  as  succeeding  to  this  right 
and  prerogative  of  the  crown  at  common  law.  (J>)    A  very  guarded 

(a)  Co.  Litt.  13,  b  ;  1  Bl.  Comm.  484.  So,  where  title  to  land  is  vested  in  an  in- 
corporated tampike  company,  for  the  purpose  of  a  road,  and  the  road  is  abandoned,  the 
land,  said  C.  J.  Nelson,  reverts  to  the  original  owner.  Hooker  v.  Utica  Tnmpike  Co., 
12  Wend.  871.  The  decision  in  the  case  of  State  o.  New  Boston,  11  N.  H.  407,  is  to 
the  same  effect ;  and  a  turnpike  road  under  a  charter  only  gives  an  easement  or  right 
of  way,  subject  to  the  toll.  The  right  of  soil  does  not  )iass,  except  as  an  easement. 
Shaw,  C.  J.,  8.  p.,  in  8  Mete  266.  The  statute  law  of  Massachusetts  is  to  the  same 
effect.  Act  of  1804,  and  Revised  Statutes  of  1836.  But  in  New  tork,  by  statute  of 
April  18,  1838,  c.  262,  whenever  a  turnpike  corporation  becomes  dissolved,  or  the  road 
discontinued  by  the  company,  the  road  becomes  a  public  highway.  By  the  N.  Y.  Re- 
vised Statutes,  L  3d  ed.  712,  it  would  seem,  that  only  upon  the  disaolntlon  of  a  turn- 
pike corporation  hy  the  UgiskUiure,  the  rights  and  property  of  the  corporation  vest  in 
the  people.  Though  trustees  of  a  charity  under  a  will,  and  afterwards  incorporated, 
are  guilty  of  breaches  of  trust,  it  is  held  that  the  heirs  of  the  dofutr  have  no  resulting 
trust  or  beneficial  interest  accruing  therefrom,  and  that  they  could  not  sustain  an 
application  in  chancexy  to  compel  the  trustees  to  execute  the  trust  Sanderson  v. 
White,  18  Pick.  828. 

{b)  Edmunds  v.  Brown,  1  Lev.  287 ;  Co.  Litt  18,  b ;  3  Burr.  1868,  arg. ;  1  BL 
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and  moderate  example  of  these  legislative  reservations  annexed 
to  a  charter  is  that  contained  in  the  act  of  the  legislature  of 
New  York  of  February  28,  1822,  c.  50,  where  it  is  declared,  by 
way  of  express  proviso,  that  the  legislature  may,  after  the 
expiration  of  five  years,  alter  and  modify  and  expunge  the  act, 
upon  condition,  nevertheless,  that  no  alteration  or  modification 
shall  annul  or  invalidate  the  contracts  made  by  or  with  the  cor- 
poration, and  that  the  corporation  may  still  continue  a 
*  corporation  so  far  as  to  collect  and  recover,  and  dispose  *  808 
of  their  estate,  real  and  personal,  and  pay  their  debts,  and 
divide  the  surplus,  (a) 

Comm.  484 ;  2  Kyd  on  Corp.  516  ;  State  Bank  v.  The  Stote,  1  Blackf.  (Ind.)  267 ; 
Fox  0.  Horah,  1  Ired.  Eq.  868.     In  this  case  in  N.  Carolina  the  rigorous  rule  of  the 
common  law  was  declared  by  Mr.  Justice  Gaston,  in  behalf  of  the  Supreme  Court ;  but 
he  observed  that,  by  the  fievised  Statutes  of  N.  Carolina,  of  1881,  the  law  received 
very  important  alterations,  and  on  the  forfeiture  or  dissolution  of  a  corporation,  a  re- 
ceiver is  to  be  appointed  to  take  possession  of  the  corporate  property,  and  collect  the 
debts  for  the  benefit  of  creditors  and  stockholders.    The  rule  of  the  common  law  has 
in  fact  become  obeolete  and  odious.     It  never  has  been  applied  to  insolvent  or  dis- 
solved moneyed  corporations  in  England.     The  sound  doctrine  now  is,  as  shown  by 
statutes  and  judicial  decisions,  that  the  capital  and  debts  of  banking  and  other  moneyed 
corporations  constitute  a  irtut  fund  and  pledge  for  the  payment  of  creditors  and  stock- 
holders ;  and  a  court  of  equity  wiU  lay  hold  of  the  fund  and  see  that  it  be  duly  col- 
lected and  applied.    The  death  of  a  corporation  no  more  impairs  the  obligation  of 
contracts  than  the  death  of  a  private  person.    Story,  J.,  in  Wood  v,  Dummer,  8  Mason, 
809 ;  Lord  Bedesdale,   in  Adair  r.  Shaw,  1  Scho.  &  Lef.  261,  262 ;  Mumma  v.  The 
Potomac  County,  8  Peters,  281  ;  Buckner,  Oh.,  in  Wright  v.  Petric,  1  Sm.  &  M.  Ch. 
819  ;  Reed  v.  The  Frankfort  Bank,  28  Me.  818.    The  act  of  the  legislature  of  Missis- 
sippi, of  July  26, 1848,  making  provision  for  proceeding  against  incorporated  banks  for 
violation  of  their  franchises,  declares  that  upon  a  judgment  of  forfeiture  the  debtors 
shaU  not  thereby  be  released,  but  the  court  is  to  appoint  trustees  to  take  charge  of  the 
bdoks  and  assets  of  the  bank,  and  to  sue  and  collect  the  debts,  and  sell  the  property  of 
the  bank,  and  apply  the  proceeds  to  the  payment  of  the  debts  of  the  bank.    This  just 
and  reasonable  proviBion  was  sustsined,  in  a  constitutional  provision,  by  the  Couit  of 
Errors  and  Appeals  in  Mississippi,  in  the  case  of  Nevitt  «.  Bank  of  Port  Gibson,  [6 
Sm.  &  M.  518,]  after  a  masterly  consideration  of  the  case.     In  the  SUte  of  Louisiana, 
by  statute  in  1842,  the  legislature  provided  for  the  distribution  among  the  creditors  of 
the  property  of  insolvent  corporations  irAose  charters  had  become  f erf eiUd ;  and  this  was 
held  to  be  a  constitutional  exercise  of  legislative  power.     Mudge  v.  Commissioners, 
ftc.,  .10  Bob.  (La.)  460.    The  statute  law  of  Georgia  makes  a  permanent  provision  for 
the  appropriation  of  the  assets  of  insolvent  banks,  who  shall  thereby  forfeit  their  char- 
ters to  the  payment  of  their  debts.    Hotchkiss's  Codification  of  the  Statute  Law  of 
Georgia,  862-868.    The  stotute  law  of  New  Jersey,  R.  S.  1847,  p.  188,  recognizes  a 
distribution  of  the  stock  on  the  dissolution  of  a  corporation  after  payment  of  its  debts. 
White  V.  Campbell,  5  Humph.  (Tenn.)  88. 

(a)  By  the  New  York  Revised  Statutes,  L  600,  sec.  9,  upon  the  dissolution  of  a  cor- 
poration, the  directors  or  managers  existing  at  the  time  (when  no  other  persons  are 
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A  corporation  maj  also  be  disaolyed  when  an  integral  part 
*  309  of  the  corporation  is  gone,  without  whoae  existence  *the 
functions  of  the  corporation  cannot  be  exercised,  and  when 
the  corporation  has  no  means  of  supplying  that  integral  part, 
and  has  become  incapable  of  acting.  The  incorporation  becomes 
then  Tirtually  dead  or  extinguished,  (a)  But  in  the  case  of  The 
JSSng  V.  Pa$mare^(b)  in  which  this  subject  was  most  extensivelj 
and  learnedly  discussed,  the  K.  B.  seemed  to  consider  such  a 
dissolution  not  entirely  absolute,  but  only  a  dissolution  te  certain 
]nirpo$e$.{e)  The  king  could  interfere  and  grant  a  new  charter, 
and  he  could  renoyate  the  corporation  either  with  the  old  or  with 
new  corporators.  If  renovated  in  the  sense  of  that  case,  all  the 
former  rights  would  reviye  and  attach  on  the  new  corporation, 
and,  among  others,  a  right  to  sue  on  a  bond  giyen  to  the  old 
corporation*  But  if  not  renovated,  then  the  dissolution  becomes 
absolute,  because  the  corporation  has  become  incapable  of  acting. 
In  the  case  of  a  new  incorporation,  upon  the  dissolution  of  an 
old  one,  the  title  to  the  lands  belonging  to  the  old  corporation 
does  not  revive  in  the  new  corporation,  except  as  against  the 
state.  In  England,  it  would  require  an  act  of  Parliament  to 
revive  the  title  as  against  the  original  grantor,  or  his  heirs ;  (d) 
but  it  would  be  at  least  questionable  whether  any  statute  with  us 
could  work  such  an  entire  renovation,  because  vested  rights 
cannot  be  devested  by  statute.  When  a  corporation  has  com- 
pletely ceased  to  exist,  there  is  no  ground  for  the  theory  of  a 
continuance  of  the  former  corporation  under  a  new  name  or 

specially  appointed  for  the  porpoee)  are  declared  to  be  trustees  for  the  creditors  and 
stockholders,  with  power  to  settle  the  concerns  of  the  corporation,  pay  the  debts,  and 
dinde  the  sorplns  property  among  the  stockholders.  This  is  a  Just  and  wise  pronsion, 
and  gets  rid  altogether  of  the  inequitable  consequences  of  the  mle  of  the  common  law. 
And  in  Indiana,  also,  whenever  a  corporation  is  dissolred,  all  its  property  vests  in  the 
state  in  trust  to  pay  its  debts  and  discharge  its  contrscts,  and  the  residue,  if  any,  is  to 
be  paid  over  to  the  stockholders.  Berised  Statutes  of  Indiana,  1838,  p.  149.  In 
North  Carolina,  a  similar  provision  is  made  as  to  the  payment  of  debts  and  the  distri* 
bntion  of  the  sorplns  when  a  corporation  is  dissolved.  Revised  Statutes  of  Kortk 
Carolina,  1887,  p.  120. 

(a)  1  RoL  Abr.  614. 1.  1.  {b)  8  T.  R,  IM. 

{e)  So,  in  the  case  of  The  Lehigh  Bridge  Company  v.  The  Lehi^  Coal  Company, 
4  Rawle,  1,  the  loss  of  an  integral  part  of  a  corporation  was  held  to  work  a  dissolution 
for  certain  purposes  only,  and  that  an  entire  dissolution  was  the  result  of  a  permanent 
incapacity  to  restore  its  deficient  part,  and  did  not  happen  when  the  Intimate  exist- 
ence  of  the  part  was  not  indispeDsable  to  a  valid  election. 

(<0  1  Preston  on  Abstract  of  Titles,  278. 
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capacity.     It  becomes  altogether  a  new  institution,  with  newly 
created  rights  and  priyileges. 

It  is  said  that  a  corporation  may  be  dissolved  by  a  voluntary 
surrender  of  its  franchises  into  the  hands  of  government,  as 
well  as  by  involuntary  forfeiture  of  them,  through  a  total 
neglect  of  using  them,  or  using  them  illegally  and  *un-*810 
justly,  (a)  But  in  the  case  of  The  King  v.  The  City  of 
London^  Sir  Oeorge  Treby  (afterwards  Lord  C.  J. )  very  forcibly 
contended  that  a  corporation  could  not  be  dissolved  by  a  volun- 
tary surrender  of  its  property,  because  a  corporation  might  exist 
without  property;  and  upon  that  argument  he  shook,  if  not 
destroyed,  the  authenticity  of  the  note  at  the  end  of  the  case  in 
Dyer,  of  The  Arehbiehop  of  Ihiblin  v.  Bruertofij  (6)  in  which  it 
was  stated  that  a  religious  corporation  might  be  legally  dissolved 
and  determined  by  a  surrender  of  the  dean  and  chapter,  even 
without  the  consent  of  the  archbishop.  So,  also,  in  the  case  of 
The  Corporation  of  ColeJieeter  v.  Seaber,  {c)  the  corporation  con- 
sisted of  a  mayor,  eleven  aldermen,  eighteen  assistants,  and 
eighteen  common  council;  and  though  the  mayor  and  aldermen 
were  judicially  ousted  in  1740,  and  those  offices  continued 
vacant  until  1768,  when  a  new  charter  was  granted  and  accepted, 
it  was  held  by  the  E.  B.  that  the  corporation  was  not  dissolved 
by  all  these  proceedings,  including  the  natural  death  of  the 
mayor  and  aldermen,  subsequent  to  their  ouster.  This  case 
shows  that  a  corporation  possesses  a  strong  and  tenacious  prin- 
ciple of  vitality,  and  that  a  judgment  of  ouster  against  the 
mayor  and  aldermen,  notwithstanding  they  were  integral  parts 
of  the  corporation,  was  not  an  ouster,  though  a  judgment  against 
the  corporation  itself  might  be.  It  was  held,  in  argument  in 
that  case,  that  a  corporation  could  not  be  dissolved  but  in  three 
ways:  1.  By  abuse  or  misuser,  and  a  consequent  judicial  for- 
feiture ;  2.  By  surrender  accepted  on  record ;  8.  By  the  death  of 
all  the  members.  It  was  admitted,  on  the  other  side,  that  the 
corporation  in  that  case  was  not  dissolved,  though  it  had  become 
incapable  of  enjoying  and  exercising  its  franchises;  and  the 
court  held  that  the  loss  of  the  magistracy  did  not  dissolve  the 
corporation.  The  better  opinion  would  seem  to  be,  that 
a  corporation  aggregate  may  *  surrender,  and  in  that  way  *811 

(a)  1  Woodd.  Lee.  600  \  Salk.  191. 

(h)  3  Dyor,  282,  U  (c)  8  Bnrr.  1866. 
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diMolre  iUfrIf;  b^t  then  the  ftaireikyier  nuist  be  accepted  by 
^'yreminent,  and  be  made  bj  som^  «*>leiiui  act  Vj  render  it  cum* 
plete.  ThU  U  the  general  doctrine,! a;  but  in  respect  to  the 
private  eorporatioDfty  which  contain  m  pnmsion  rendering  the 
in^liridiial  members  liable  fcM*  car[^>rate  debts  dne  at  the  time  of 
dissolution,  a  more  lax  rnk  has  been  indulged.  It  was  held,  in 
the  Coort  of  Enron  in  New  York,  in  SUe  r.  Blo€m,(b)  that  the 
irtmieeM  of  a  private  corporation  maj  do  what  woold  be  equirm- 
lent  to  a  surrender  of  their  tmst,  bj  an  intentional  abandonment 
(A  their  franchises^  so  as  to  warrant  m  coort  of  justice  to  consider 
the  corporation  as  in  fact  dissolved.  But  that  case  is  not  to  be 
carried  berond  the  precise  facts  on  which  it  rested.  It  ooght 
onlj  to  be  applied  to  a  case  where  the  debts  doe  at  the  time  of 
the  dissolution  are  chargeable  on  the  indiridnal  members^  and 
then  it  becomes  a  safe  precedent  It  amomits  onlj  to  this,  that 
if  a  private  corporation  suffer  all  their  property  to  be  sacrificed, 
and  the  trustees  actnailj  relinquish  their  trust,  and  omit  the 
annual  election,  and  do  no  one  act  manifesting  an  intention  to 
resume  their  corporate  functions,  the  courts  of  justice  may,  far 
the  $ake  of  the  remedy  and  in  favor  of  creditorB,  who,  in  such 
case,  haye  their  remedy  against  the  individual  members,  pre- 
sume a  virtual  surrender  of  the  corporate  rights  and  a  dissolu- 
tion of  the  corporation.  This  is  the  utmost  extent  to 
*812  which  the  doctrine  was  *  carried;  and  in  such  a  case  it  is 
a  safe  and  reasonable  doctrine.  So,  in  Brigge  v.  Penni- 
man,  (a)  where  a  manufacturing  corporation,  established  under 
the  general  act  of  22d  March,  1811,  {b)  for  twenty  years,  became 

(a)  Bufton  OUm  Kann&ctory  r.  Langdon,  24  PicV.  49  ;  AngeD  4  Ames  on  Cor- 
pontlons,  656,  2Atd.  In  the  caie  of  the  chafter  of  Coimecticat,  where  there  had  beeii 
for  Mine  time  en  involnntaiy  nonwer  of  its  priTilegcs,  b^  sabmiaBion  to  the  anthoritr 
of  Sir  Kdmaod  Androm,  the  ablest  ooanael  in  Eoghuid,  consisting  of  Mr.  Ward,  John 
(afterwardi  Lord  Chancellor)  Soraen^  and  George  (aflenranls  Loid  C,  J.)  Treby,  were 
of  o|rtnion  that  the  charter  remained  good  and  valid  in  law,  inasmuch  as  there  was  no 
nurreoder  dnlj  made  and  enrolled,  nor  any  judgment  of  roeord  against  it.  See  the 
opinion  at  Urge  in  1  Tmmboll's  Hist,  of  Connecticnt,  407 ;  Hntchinson's  Hist  61 
Maj«Mu:hasetts,  L  400. 

(b)  19  Johns.  450.  It  waa  decided  in  that  case  that  a  by-law  of  a  corporation  al- 
lowing  the  stockholders,  on  paying  thirty  per  cent  on  their  sharaa»  to  forftit  them, 
was  70141  aa  to  creditors  See,  to  the  same  point»  Hume  v.  Wynyaw,  Carolina  Law 
Joomal,  No.  2,  p.  217. 

(a)  1  Hopk.  800 ;  8.  o.  8  Cowen,  387. 
{b)  Laws  of  K.  Y.,  seas.  84,  c.  67. 
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insolvent  within  the  time,  and  incompetent  to  act  by  the  loss  of 
all  its  funds,  and  under  the  provision  that  ^for  all  debts  which 
shall  be  due  and  owing  by  the  company  at  the  time  of  its  disso- 
lution, the  persons  then  composing  the  company  should  be  indi- 
vidually responsible  to  the  extent  of  their  respective  shares  of 
stock  in  the  company,  and  no  further,"  it  was  decided  that  the 
corporation  was  to  be  deemed  dissolved  for  the  purpose  of  the 
remedy  by  the  creditors  against  the  stockholders  individually, 
and  that  the  statute  contemplated  a  dissolution  as  an  event 
which  might  happen  in  this  way  at  any  time  within  the  twenty 
years,  and  any  mode  of  dissolution,  in  fact,  was  sufficient  to 
afford  this  special  remedy  to  the  creditor,  (c)  But  the  old  and 
well  established  principle  of  law  remains  good  as  a  general  rule, 
that  a  corporation  is  not  to  be  deemed  dissolved  by  reason  of 
any  misuser  or  nonuser  of  its  franchises,  until  the  default  has 
been  judicially  ascertained  and  declared,  (d)    It  was  adjudged, 

(c)  The  right  of  forfeitures  of  a  stockholder's  share  to  the  oompaDy  does  not  take 
away  the  common>law  remedy  by  suit  for  non-i>ayment  of  instalments  due  on  his  sub- 
scription. D.  &  S.  Canal  Co.  v.  Sansom,  1  Binney,  70  ;  Worcester  T.  Corporation  p. 
Willard,  5  Mass.  80 ;  Goshen  T.  Co.  v.  Hurtin,  9  Johns.  217  ;  Oratz  v.  Redd,  4  B. 
Mou.  193  ;  [Hightower  v,  Thornton,  8  6a.  486 ;  Northern  Railroad  v.  Miller,  10  Barb. 
260  ;  Dayton  v.  Borst,  31  N.  Y.  486.] 

{d)  Peter  v.  Kendal,  6  B.  &  C.  703  ;  Slee  v.  Bloom,  5  Johns.  Ch.  379 ;  Cowen,  26, 
8.  p.  ;  Story,  J.,  9  Cr.  51;  4  Wheaton,  698  ;  The  Atchafalya  Bank  v,  Dawson,  13  La. 
497,  506.  It  was  declared,  in  this  last  case,  that  a  cause  of  forfeiture  of  a  corporation 
charter  could  not  be  taken  advantage  of  or  enforced  except  by  a  direct  proceeding  for 
that  purpose  by  the  goyemment,  notwithstanding  the  charter  was  to  be  ipao  fctcto  for- 
feited in  the  case  alleged.  In  Wilde  r.  Jenkins,  4  Paige,  481,  it  was  held  that  an  in- 
coi-porated  manufacturing  society  was  not  dissolved,  though  all  its  property  and  effects, 
together  with  Us  charter,  were  sold  by  the  trustees  and  stockholders,  and  purchased  by 
three  partners  with  partnership  funds,  and  who  elected  themselves  trustees  of  the  cor- 
poration. The  stock  of  the  corporation  became  partnership  property,  and  the  legal 
title  in  the  corporate  property  was  still  in  the  corporation  for  the  benefit  of  copartners. 
And  in  Russell  v.  M'Lellan,  14  Pick.  63,  it  was  held,  that  though  a  corporation  had 
been  without  officers  for  more  than  two  years,  and  had  done  no  corporate  act  in  that 
time,  it  was  not  thereby  dissolved.  So,  again,  in  the  case  of  The  State  p.  The  Bank  of 
South  Carolina,  it  was  adjudged  in  the  court  of  general  sessions  at  Charleston,  in  the 
summer  of  1841,  by  Judge  Butler,  after  an  elaborate  ai^ument,  and  upon  full  consid- 
enition,  that  a  suspension  of  specie  payment  by  the  bank  was  not  per  se  such  a  nonuser 
or  misuser  of  the  franchises  as  to  work  a  forfeiture  of  its  charter.  But  in  Planters' 
Bank  of  Mississippi  v.  The  State,  7  Sm.  ft  M.  (Miss.)  163,  it  was  adjudged  that  the 
failure  of  a  bank  to  redeem  its  notes  in  specie  is  the  cause  of  forfeiture  of  its  charter. 
It  ceases  to  answer  the  ends  of  its  institution,  and  the  State  may  resume  its  grant. 
[See  Kinciad  v.  Dwindle,  69  N.  Y.  648  ;  Moseby  v.  Burrow,  62  Texas,  896  ;  and  where 
the  dissolution  happens  by  expiration  of  a  limited  term,  see  Sturges  v.  Vanderbilt,  73 
N.  Y.  384.  —  B.] 
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in  South  Carolina,  («)  that  the  officers  of  a  corporation  could  not 
dissolve  it  without  the  assent  of  the  great  body  of  the  society.  (/)^ 
The  subject  of  the  forfeiture  of  corporate  franchises  by  non- 
user  or  misuser  was  fully  discussed  in  the  case  of  The  King  v. 
Amery ;  (g)  and  it  was  held,  that  though  a  corporation  may  be 
dissolved,  and  its  franchises  lost,  by  nonuser  or  neglect,  yet  it 
was  assumed  as  an  undeniable  proposition  that  the  default  was 
to  be  judicially  determined  in  a  suit  instituted  for  the  purpose. 
The  ancient  doubt  was,  whether  a  corporation  could  be  dissolved 
at  all  for  a  breach  of  trust.  It  is  now  well  settled  that  it  may; 
but  then  it  must  be  first  called  upon  to  answer.  (A)     No  advantage 

(«)  Smith  V.  Smith,  8  Desaus.  557. 

(/)  In  the  case  of  Ward  o.  Sea  Insarance  Co.,  7  Paige,  294,  it  was  declared  that 
the  directors  of  a  corporation,  even  with  the  consent  of  the  stockholders,  were  not 
anthorized  to  disoontinae  the  corporate  bnainess,  and  distribute  the  stock,  unless 
specially  authorized  by  statute  or  a  decree  in  chancery.  By  the  N.  T.  Aerised  Stat- 
utes, ii  466,  the  majority  of  the  directors  or  trustees  of  a  corporation  may,  at  any 
time,  Tolnntarily  apply  by  petition  to  the  Court  of  Chancery  for  a  decree  dissolving  the 
corporation  ;  and  the  court,  upon  investigation,  may  decree  a  dissolution  of  it,  if  it  ap- 
pears that  the  corporation  is  insolvent,  or  that,  under  the  dreumstanoes,  a  dissolution 
would  be  beneficial  to  the  stockholders,  and  not  injurious  to  the  pubUc  IK  sec.  56- 
65.  One  or  more  receivers  of  the  estate  and  effects  of  the  corporation  are  to  be  ap- 
pointed, with  large  and  specific  -powers  and  duties,  in  respect  to  the  settlement  and 
distributiou  of  the  estate  and  effects.     lb.  466-473. 

{g)  2  T.  B.  515  ;  Canal  Co.  v.  Bailroad  Co.,  4  Gill  4  J.  1,  &  p. 

(A)  Slee  o.  Bloom,  5  Johns.  Ch.  860 ;  Story,  J.,  in  9  Cr.  51.    AU  fnachiaes,  said 

1  Abbot  V.  American  Hard  Rubber  Co.,  118,  120.    But  it  has  been  held  a  good 

88  Barb.  578  ;  Rollins  v.  Clay,  88  Me.  defence  to  an  action  brought  by  a  com- 

182.     See  800,  n.  1.    A  corporation  does  pany  that  it  had  never  beeji  incorporated, 

not  become  dormant  merely  because  all  Unity  Ins.  Co.  v.  Cram,  48  N.  H.  686  ; 

the  shares  of  its  stock  have  come  into  a  Gillespie  9,  Ft  Wayne  ft  S.  R.  R.,  17  Ind. 

single  hand.  Newton  Manuf.  Co.  p.  White,  248.    See  Green  v.  Seymour,  8  Sandf.  Ch. 

42  Ga.  146.     It  is  well  settled  that  a  for-  285.    So,  to  a  suit  against  a  corporation 

feiture  by  a  corporation  cannot  be  taken  under  a  general  law,  that  it  had  never 

advantage  of  collateraUy.    [But  only  on  complied  with  the  conditions  precedent 

direct  proceedings  by  the  state.    Pixley  v.  required  by  the  act.    Utley  r.  CJnion  Tool 

Roanoke  Nav.  Co.,  75  Va.  820;  Matter  of  Co.,  11  Giiiy.  189.     But  see  Holmes  «. 

K.  Y.  Elevated  R.  R.  Co.,  70  N.  Y.  827  ;  Gilliland,  41  Barb.  568.     But  a  defective 

State  V,  M.  L.  S.  ft  W.  Ry,  Co.,  45  Wis.  organization  under  a  special  act  of  incor- 

579 ;  N.  J.  Southern  R.  R.  Co.  r.  Long  poration,  when  followed  by  an  assumption 

Branch  Corns.,  39  N.  J.  L.  26.]    Dyer  v,  of  the  powers  conferred,  is  no  defence. 

Walker,   40  Penn.  St    157 ;  Mechanics*  Newoomb  ».  Reed,  12  Allen,  862 ;  Wal- 

Building  Ass.  r.  Stevens,  5  Duer,  676  ;  worth  v.  Braekett,  96  Mass.  98  ;  Wight  R 

Vermont  ft  C.  R.  R.  v.  Vermont  Central  Shelby  R.  R.,  16  B.  Mon.  i. 
R.  R.,  84  Vt  1  ;  Heard  v.  Talbot,  7  Gray, 
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can  be  taken  of  any  nonuser  or  misuser  on  the  part  of  a  corpora- 
tion, by  any  defendant,  in  any  collateral  action,  (t)  In  the  great 
case  of  The  quo  warranto  against  the  City  of  London^  in  the 
84  Charles  IIm(/)  it  was* a  point  incidentally  mooted,  *313 
whether  a  corporation  could  surrender  and  dissolve  itself 
hy  deed;  and  it  was  conceded  that  it  might  be  dissolved,  by 
refusal  to  act^  so  as  not  to  have  any  members  requisite  to  pre- 
serve its  being.  There  are  two  modes  of  proceeding  judicially 
to  ascertain  and  enforce  the  forfeiture  of  a  charter  for  default  or 
abuse  of  power.  The  one  is  by  scire  facias;  and  that  process  is 
proper  where  there  is  a  legal  existing  body,  capable  of  acting, 
but  who  have  abused  their  power.  The  other  mode  is  by  infor- 
mation in  the  nature  of  a  quo  warranto;  which  is  in  form  a 
criminal,  and  in  its  nature  a  civil,  remedy;  and  that  proceeding 
applies  where  there  is  a  body  corporate  de  facto  only,  but  who 
take  upon  themselves  to  act,  though,  from  some  defect  in  their 
constitution,  they  cannot  legally  exercise  their  powers,  (a)  Both 
these  modes  of  proceeding  against  corporations  are  at  the  instance 
and  on  behalf  of  the  government  The  state  must  be  a  party  to 
the  prosecution,  for  the  judgment  is  that  the  parties  be  ousted, 
and  the  franchises  seised  into  the  hands  of  the  government.  (5) 
This  remedy  must  be  pursued  at  law,  and  there  only ;  and  by 
the  statutes  of  New  York,  the  mode  of  prosecution  by  infprma- 

Loid  Holt,  in  the  case  of  The  City  of  London  v.  YanAcre,  12  Mod.  271,  are  granted 
on  condition  that  they  shall  be  duly  executed  according  to  the  grant,  and  if  they 
neglected  to  perform  the  terms,  they  may  be  repealed  by  Kirefaciaa, 

(i)  Trustees  of  Vernon  Society  v.  Hills,  6  Cowen,  28  ;  All  Saints'  Church  v,  Lovett, 
1  Hall  (N.  Y.),  191 ;  Canal  Co.  v.  Railroad  Co.,  4  Gill  &  J.  1. 

(J)  HowelVs  SUte  Trials,  viii.  1089. 

{a)  Lord  Kenyon  and  Ashhurst,  J.,  in  Rex  v.  Pasmore,  8  T.  R.  199.  The  case 
against  the  (My  of  Londm  was  by  information  in  the  nature  of  a  qwo  warranto,  chai|;- 
ing  the  city  with  usurpation  of  its  franchises,  and  requiring  it  to  show  by  what  warrant 
it  claimed  to  exercise  and  enjoy  its  liberties,  &c.  So,  also,  in  the  greatly  contested 
and  elaborately  discussed  case  of  Thompson  v.  The  People,  28  Wend.  587,  691-594. 
^  {h)  Bex  ».  Staverton,  Yelv.  190;  King  v,  Ogden,  10  B.  &  C.  280.  Bayley,  J.; 
Commonwealth  v.  Union  Insurance  Co.,  5  Mass.  280;  Centre  t  K.  T.  Road  v.  MTon- 
aby,  16  Serg.  &  B.  140.  The  judgment  in  such  cases,  according  to  the  New  York  Re- 
▼ised  Statutes,  iL  585,  sec.  49,  is,  that  the  corporation  be  ousted,  and  altogether 
excluded  from  its  corporate  rights  and  franchises,  and  be  dissolved.  In  Indiana,  it  is 
held  that  a  judgment  against  a  corporation,  in  the  case  of  a  forfeiture  of  its  charter,  is, 
that  the  franchises  be  seised  into  the  hands  of  the  state,  and  that  when  its  franchises 
are  seised  by  execution  on  the  judgment,  then,  and  not  till  then,  the  corporation  is 
disMlved.     State  Bank  p.  The  SUte,  1  Blackf.  (Ind.)  267. 
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ttt'A  Iti  iirti^SiifL  w^nar^  Has*:  ham  'vsbl  %  aii^oBF  li  ske^ 

^/  truiiL  vit:  nhie^  ^yyir;  >azjif:<L  ^>iif:«K  sc«KiaI  iciigHtg  ssnk/*^.*-. 

I*  h:!*  flo  -.r:  nArj  ncr^i^tiriia  ia  r«car<i  %>  die  i»ol:^  •»• 
f»?pl»rI*T  -rf  lijp:  ^>ictLva  or  ^iciici  jm  rf  -^irz^nviarjcm^     Thatt  are 

*  *  ^  * 

Thk  ak»  erf  r*ii.-*a*  :a  X*v  T«-jck,  witrn  isf»r>3rafe4 

ptt/,*i%  ikirrja^t:  *iyf.r  i^ywez%,  or  biK>M9e  L!ido><m2.  kais  been 

s;'*%Jk^  rrf  mr^nl  iUX^tU:  re?:;li£f  :c&ft.  ni-rh  bave  eofnsLisfied  Ae 

tf^m'^xaLTtf:^  fA  r>!Ji  ca»»  to  tb^  C^irt  oc  ClLUbcerr.i  5 »    Tbe  acts 

o<  IrTlT  aftd  l!!^  ^'f;  p?o-sii^  for  die  iiaet/Tii-^a  of  OKorptiratcd 

iiui'iraD/^  e/»ifaniei^  f>T  orier  of  line  •^b^uKell'Dr.  ocob  applica- 

t :  yn  of  tbe  direetora,  and  for  ^xjA  caose  9lh>ini :  and  Ae  Coort 

<rf  fJliSLnf^rr,  wben  it  d*^itfA  a  d!s8oIiti'>ii  of  the  corporatiaB. 

waa  to  din^rct  a  dae  distribotioa  ^  tbe  fon^iay  and  to  appoBt 


(^.)  7W  y«w  Todc 

•wr  'S^  lU  fmduMs,  or  w&kji  '^j^s  or  oouts 

«r  vi^wtrrer  Uwy  slkall  ezcraie 

<y»  *  Ur.  S>4  by  tbe  sttorwy 

fr»Mn  jawiitting  f««ieis  nol  alknrcd  by  its  cfaoto; 

frTfn  «x«ret«t]ig  'sovpoote  rij^fats  or  priTiVi^  boC  eonlerTCd  hr 

n^r^Ml  f4  m  eor|^>ratMB  t^  perfonn  the  deities  CBJoined  hf  the  ftxtate  *i— ii»g  ft  m  a 

OMm  ci  fmUxtnn^  tfa^ogh  th«^  n^^ct  or  r^faail  sboaM  noC  pRxced  froM  a  bai  or  cor- 

mpt  BMCire.    Tb«  Pcr^^Ie  v.  Kingit^  4  Mvidkum  T.  R.  C«^  »  Wcad.  193w     And 

tbe  informatioo  li«>i  for  anj  caa«(  of  frirfntiuci,  and  tbe  Rmedr  is  sot  fimitcd  to  jcvr 

/aria$.     Tb«  P<^.H«  r.  Bristol  Jt  B.  T.  Co.,  ib.  222;  TbonipsoB  r.  The  IVople,  S 

W*^.  S^,     If  ^mlj  a  «iD;^e  set  of  nrmfunmnux  be  relied  on  as  a  cause  of  fatfcimre,  it 

rm*t  be  srcrr^id  sjvl  prwed  to  be  a  wilfal  n^ect  hat  not  so  if  there  be  a  genetal  state 

r/f  D^l«^rt  Of  M^M.    T>»-  People  r,  HnUdsle  A  C.  T.  Ca,  iK  254. 

(a)  Vsa  Xest^  J.,  3  JrAns.  1S4  ;  Slee  «.  Bloom,  5  Johns.  Cb.  S80;  AttonerGcB- 
ml  r,  CsH  of  riarendoD,  17  Ves.  4M  ;  Attomej  OeBend  r.  Beynolds,  1  Bq.  CaL  Abr. 
ISl,  III,  10  ;  Attomej  Genera]  a.  Utics  Insmanee  Co.,  2  Johnsi  Cb.  376,  378,  388 ; 
The  Khi^  a,  Whitirell,  5  T.  B.  86. 

r*)  Tha  prorisi/ms  in  the  Neir  York  Berised  Statutes,  ivlatirv  to  preeeedingi  ra 
sqnitr  sgiinst  eorporations,  reeeired  a  mimite  analysis  snd  jadieial  oonatmetioD  by 
theVice-Chaiicenorof  New  York,  in  the  ease  of  Mann,  Beoeirer,ac  a.  Pentz,  2  Sandf. 
Cb.  2S7,  snd  again  at  801  ;  hot  irach  local  regulations  caa  only  be  nfand  to  in  a  mtk 
•f  *>  general  a  nature  as  the  preient  one. 

W  L  N,  Y-«ess.  40,  c.  148,  and  sesa.  44,  c.  148. 
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trustees  for  that  purpose.     The  act  of  April  21,  1825,  ((2)  was 
much  broader  in  its  provisions.     It  contained  many  directions 
calculated  to  check  abuses  in  the  management  of  all  moneyed 
incorporations,  and  to  facilitate  the  recovery  of  debts  against 
them.     All  transfers,  by  incorporated  companies,  in  contempla- 
tion of  bankruptcy,  were  declared  void ;  and  if  any  incorporated 
bank  should  become  insolvent  or  violate  its  charter,  the 
*  chancellor  was  authorized,  by  process  of  injunction,  to  *  315 
restrain  the  exercise  of  its  powers,  and  to  appoint  a  receiver, 
and  cause  the  eCFects  of  the  company  to  be  distributed  among 
the  creditors.     This  was  a  state  of  bankruptcy,  in  relation  to 
incorporated  banks;  and  it  was  an  unusual  provision,  for  the 
English  bankrupt  laws  or  the  general  insolvent  laws  of  the 
several  states  never  extended  to  corporations,  (a)     The  New 
York  Bevised  Statutes  (i)  have  continued  and  enlarged  the  pro- 
vision.    When  any  incorporated  company  shall  have  remained 
insolvent  for  a  year,  or  for  that  period  of  time  neglected  or 
refused  to  pay  its  debts,  or  suspended  its  ordinary  business,  it 
shall  be  deemed  to  have  surrendered  its  franchises,  and  to  be 
dissolved.  (<;)     And  whenever  any  corporation,  having  banking 
powers,  or  power  to  make  loans  on  pledges,  or  to  make  insur- 
ances, shall  become  insolvent,  or  violate  any  of  the  provisions  of 
its  charter,  the  Court  of  Chancery  may  restrain  the  exercise  of 
its  powers  by  injunction,  and  appoint  a  receiver.  (<2)     If  the  cor- 
poration proves,  on  investigation,  to  be  insolvent,  its  effects  are 
to  be  distributed  among  the  creditors  ratably,  subject  to  the 
legal  priority  of  the  United  States,  and  to  judgments,  (e)     And 
whenever  any  incorporated  company  shall  become  insolvent,  or 

(rf)  Sees.  48,  c.  325.     See  also  to  8.  P.,  1  N.  Y.  B.  S.  608. 

(a)  There  is  a  statute  of  bankruptcy  in  New  Jersey,  passed  as  early  as  1810,  in 
relation  to  insolvent  banks  and  other  corporations,  with  similar  powers  conferred  upon 
the  chanceUor  in  respect  to  them.  Elmer's  Dig.  81.  So  also  in  Michigan,  by  act  of 
1837,  and  by  R.  S.  ^f  New  Jersey,  1847,  p.  129. 

(b)  Vol.  1.  608,  sec.  4  ;  ii.  462,  sec  31 ;  468,  sec.  88. 

(c)  N.  Y.  SeTised  Statutes,  ii.  463,  sec.  88.  So,  by  a  general  law  in  North  Carolina 
(see  their  ReWsed  Statutes,  tit.  Corporations),  when  any  corporation  shall,  for  two 
years  together,  cease  to  act  as  a  body  corporate,  such  disuse  of  their  corporate  powers 
and  privileges  shall  be  considered  and  taken  as  a  forfeiture  of  the  charter.  The 
statutes  of  Louisiana  of  1842  and  1848  have  provided  for  the  facilities  of  the  li- 
quidation of  banks  solvent  or  insolvent,  and  whether  their  liquidation  be  forced 
or  voluntary. 

(d)  New  York  Rev.  Stats,  u.  463,  464,  sec  89,  41. 
{e)  New  York  Rev.  Stats,  u.  465,  sec  48. 
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it  shall  appear  to  the  trustees  or  directors  thereof  that  a  dis* 
solution  of  the  corporation  would  be  beneficial,  application  may 
be  made  voluntarily  to  the  chancellor  by  petition,  for  a  dissolu- 
tion ;  and  all  sales,  assignments,  transfers,  mortgages,  and  con- 
veyances of  any  part  of  their  corporate  estate,  real  or  personal, 
made  after  filing  such  petition,  or  any  judgments  confessed  after 
that  time,  are  declared  to  be  void,  as  against  the  receivers  to  be 
appointed,  and  as  against  the  creditors.  (/)  This  last  provision 
is  to  be  taken  as  a  qualification  and  limitation  of  the  generality 
of  a  similar  provision  already  mentioned  in  the  act  of  1825.  (g) 

(/)  lb.  ii  469,  86C.  71.  In  Miaaoari,  by  statate,  upon  the  duaolatioa  of  any  ooi> 
poiation,  the  president  and  directors,  or  managers  thereof  at  the  time  of  its  dissolu- 
tion, are  made  ex  officio  trostees  to  settle  its  concerns.    B,  S.  of  Missonzi,  1835. 

(g)  Under  the  English  bankmpt  system,  a  volontaxy  payment  to  a  creditor,  under 
circumstances  which  must  reasonably  lead  the  debtor  to  believe  bankruptcy  probable, 
is  deemed  a  fraud  upon  the  other  creditors,  within  the  meaning  of  the  bankrupt  law, 
and  the  money  can  be  recovered  back  by  the  assignees.  Poland  v.  Glyn,  2  DowL  it 
Byl.  310.  The  New  York  provision  falls  far  short  of  the  English  rule  in  the  check 
given  to  partial  payments,  but  it  has  the  merit  of  giving  a  clear  and  certain  test  of 
an  act  of  insolvency.     In  Indiana,  it  has  been  held  that  a  bank  forfeited  its  charter* 

1.  When  it  contracted  debts  to  a  greater  amount  than  double  that  of  the  deposits ; 

2.  For  the  issuing,  with  a  fraudulent  intention,  of  more  paper  than  the  bank  could 
redeem  ;  3.  When  it  made  laige  dividends  of  profits,  while  the  bank  refused  to  pay 
specie  for  its  notes ;  4.  Embezzling  laige  sums  of  money  deposited  in  bank  for  safe 
keeping.     State  Bank  v.  The  State,  f  Bkckf.  (Ind.)  267. 

A  corporate  body,  as  well  as  a  private  individual,  When  in  fuling  circumstances* 
and  unable  to  redeem  ito  paper,  may,  without  any  statute  provision,  and  upon  genersl 
principles  of  equity,  assign  ite  property  to  a  trustee,  in  trust,  to  collect  ite  debte  and 
pay  debts,  and  distribute  as  directed.  It  has  unlimited  power  over  ite  property  to  pay 
ito  debts.  A  corporation  may  also,  like  an  individual,  give  preferences  among  creditors^ 
when  honestly  and  fairly  intended  and  done.  The  doctrine  is  well  established  in  equity* 
Union  Bank  of  Tennessee  v.  Ellicott,  6  Gill  ft  J.  363  ;  The  State  of  Maryland  v.  Bank 
of  Maryland,  ib.  205 ;  Revere  v.  Boston  Copper  Co.,  15  Pick.  351  ;  CWtlin  v.  Eagle 
Bank  of  New  Haven,  6  Conn.  233.  See  also,  ifi/Vn,  532 ;  Conway,  Ex  parte,  4  Ark. 
302  ;  Flint  r.  Clinton  Company,  12  N.  H.  430  ;  Dana  v.  The  Bank  of  the  United  States, 
5  Watte  ft  S.  228  ;  Bank  of  U.  S.  v.  Huth,  4  B.  Mon.  423.  In  Bobins  v.  Embry, 
1  Sm.  k  M.  (Miss.  Ch.)  207,  the  chancellor  admita  that  a  corporate  body  may  make 
an  sssigument  of  the  corporate  property  in  trust,  equally  and  ratably,  to  pay  ito 
debto  ;  but  'as  their  asseto  are  a  trust  fund  for  all  the  creditors,  he  ably  examined  and 
opposed  the  doctrine  that  corporations,  like  individuals,  may  give  preference  among 
creditors,     lb.  259-266. 

I  have,  in  this  lecture,  gone  as  fiyr  into  the  law  of  corporations  as  was  consistent 
with  the  plan  and  nature  of  the  present  work  ;  and  for  a  more  full  view  of  the  subject, 
I  would  refer  to  the  Treatise  on  Private  Corporations  Aggregate,  by  Messrs.  Angell 
ft  Ames,  as  containing  an  able  and  thorough  examination  of  every  part  of  the  learning 
appertaining  to  this  hesd,  and  as  being  a  performance  which  deserves  and  will  receive 
the  respect  and  patronage  of  the  profession.  A  new  and  enlaiged  3d  edition  of  A^ 
treatise  appeared  in  1846,  and  the  work  is  vastly  improved  and  admirably  digested. 
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OP  THE  LAW  CONCERNING  PERSONAL  PROPERTY. 


LECTURE  XXXIV. 

OF  THE  HISTOBY,    PB00BE8S,   AND  ABSOLUTE  BIOHTB  OP  PBOPEBTT. 

Haying  concluded  a  series  of  lectures  on  the  Ysrious  rights  of 
personsy  I  proceed  next  to  the  examination  of  the  law  of  property^ 
which  has  always  occupied  a  pre-eminent  place  in  the  municipal 
codes  of  CYcry  ciYilized  people.  I  purpose  to  begin  with  the 
law  of  personal  property,  as  it  appears  to  be  the  most  natural  and 
easy  transition  from  the  subjects  which  we  haYe  already  dis* 
cussed.  This  is  the  species  of  property  which  first  arises,  and 
is  cultivated  in  the  rudest  ages ;  and  when  commerce  and  the 
arts  have  ascended  to  distinguished  heights,  it  maintains  its 
level,  if  it  does  not  rise  even  superior  to  property  in  land  itself, 
in  the  influence  which  it  exercises  over  the  talents,  the  passions, 
and  the  destiny  of  mankind. 

To  suppose  a  state  of  man  prior  to  the  existence  of  any  notions 
of  separate  property,  when  all  things  were  common,  and  when 
men  throughout  the  world  lived,  without  law  or  government,  in 
innocence  and  simplicity,  is  a  mere  dream  of  the  imagination. 
It  is  the  golden  age  of  the  poets  which  forms  such, a  delightful 
picture  in  the  fictions,  adorned  by  the  muse  of  Hesiod,  Lucretius, 
Ovid,  and  Virgil.  It  has  been  truly  observed,  that  the 
first  *  man  who  was  bom  into  the  world  killed  the  second ;  ♦  818 
and  when  did  the  times  of  simplicity  begin?  And  yet  we 
find  the  Roman  historians  and  philosophers  (a)  rivalling  the 
language  of  poetry  in  their  descriptions  of  some  imaginary  state 
of  nature,  which  it  was  impossible  to  know  and  idle  to  conjecture. 
No  such  state  was  intended  for  man  in  the  benevolent  dispensa- 

(a)  SaUust,  Cat  sec.  6  ;  Jngnr.  sec.  18 ;  Tacit  Ann.  lib.  8,  sec  26  ;  Cic.  Orat  pra 
P.  Sextio^  aec  42 ;  Justin.  liU  48,  c.  1. 
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tion  of  Providence;  and  in  following  the  migrations  of  nations, 
apart  from  the  book  of  Genesis,  human  curiosity  is  unable  to 
penetrate  beyond  the  pages  of  genuine  history;  and  Homer, 
Herodotus,  and  Livy  carry  us  back  to  the  confines  of  the  fabulous 
ages.  The  sense  of  property  is  inherent  in  the  human  breast, 
and  the  gradual  enlargement  and  cultivation  of  that  sense,  from 
its  feeble  force  in  the  savage  state,  to  its  full  vigor  and  ma- 
turity among  polished  nations,  forms  a  very  instructive  portion 
of  the  history  of  civil  society.  Man  was  fitted  and  intended  by 
the  Author  of  his  being  for  society  and  government,  and  for  the 
acquisition  and  enjoyment  of  property.  It  is,  to  speak  correctly, 
the  law  of  his  nature ;  and  by  obedience  to  this  law,  he  brings 
all  his  faculties  into  exercise,  and  is  enabled  to  display  the 
various  and  exalted  powers  of  the  human  mind,  (b) 

1.  Of  Title  by  Oooupanoy.  —  Occupancy,  doubtless,  gave  the 
first  title  to  property,  in  lands  and  movables.     It  is  the  natural 

and  original  method  of  acquiring  it;  and  upon  the  prin- 
*  319  ciples  of  universal  *  law,  that  the  title  continues  so  long 

as  occupancy  continues,  (a)  (x)     There  is  no  person,  even 

(6)  SeldeD,  io  his  Uxor  Ebraica,  lib.  1,  c.  1,  gives  the  followiDg  defiDition  of  the 
law  of  nature :  Natnrale  jus  appellamus,  quod  ab  ipso  nature  auctore  seu  nnmine 
sanctissimo  in  ipsis  reram  primordiis  cordi  humano  inditum  pnescriptumque  est, 
adeoque  poeteritati  unirersse  regulariter  perpetuo  erat  semperque  est  observandum  ao 
immatabile.  Lord  Karnes  considers  the  sense  of  proi)erty  to  be  a  nataral  appetite,  and, 
in  its  nature,  a  great  blessing.  Sketches  of  the  History  of  Man,-  b.  1,  sk.  2.  The 
institution  of  marriage  and  the  institution  of  private  property,  and  of  government  and 
law,  have  been  considered  by  the  wisest  statesmen  and  philosophers  of  every  age  as  the 
foundation  of  all  civilization  among  ptiankind.  * 

**  The  voice  of  law,"  said  Hooker,  in  his  Ecclesiastical  Polity,  b.  1,  "  is  the  har* 
mony  of  the  world  ;  all  things  in  heaven  and  earth  do  her  homage  ;  the  very  least 
as  feeling  her  care,  and  the  greatest  as  not  exempted  from  her  power."  The  great- 
est of  the  ancient  sages,  Aristotle,  Plato,  and  Cicero,  expressed  the  same  idea.  The 
essence  of  freedom,  said  Plato  (De  Leg.),  consisted  in  the  supremacy  of  law  over 
personal  will,  whether  it  be  the  will  of  the  one,  the  few,  or  the  many.  So,  Aristotle 
(Politics,  b.  1)  declared  that  govemmenl  pertained  to  man  in  his  most  perfect  state,  and 
entered  into  the  very  constitution  of  human  nature.  Man  could  not  strictly  be  man 
without  it.  Existence  in  the  state  was  requisite  to  the  completion  of  his  humanity, 
and  essential  to  his  protection  against  his  own  wants  and  vices. 

(a)  Grotius,  Jure  B.  &  P.  b.  2,  c.  8,  sec  4 ;  Mare  Liberum,  c.  5.  All  the  writers  on 
international  law  concur  in  the  doctrine  that  occupancy  is  essentiarto  the  title  to  land 
newly  discovered  and  vacant.  Puff.  Droit  de  la  Nat.  liv.  4,  c  4  ;  Vattell,  Droit  dee 
Qens,  liv.  1,  c.  18.     [See  Maine's  Anc.  Law,  ch.  viii.] 

{x)  A  person  who  appropriates  guano  expends  money  in  mining  it  and  convey* 
found  upon  a  newly  discovered  island,  and    ing  it  to  the  shore,  is  entitled  to  proteo- 
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in  his  rudest  state,  who  does  not  feel  and  acknowledge,  in  a 
greater  or  less  degree,  the  justice  of  this  title.  The  right  of 
property,  founded  on  occupancy,  is  suggested  to  the  human  mind 
by  feeling  and  reason  prior  to  the  influence  of  positive  institu- 
tions, (i)  There  have  been  modem  theorists  who  have  considered 
separate  and  exclusive  property,  and  inequalities  of  property,  as 
the  cause  of  injustice,  and  the  unhappy  result  of  government  and 
artificial  institutions.  But  human  society  would  be  in  a  most 
unnatural  and  miserable  condition  if  it  were  possible  to  be  insti- 
tuted or  reorganized  upon  the  basis  of  such  speculations.  The 
sense  of  property  is  graciously  bestowed  on  mankind  for  the 
purpose  of  rousing  them  from  sloth,  and  stimulating  them  to 
action ;  and  so  long  as  the  right  of  acquisition  is  exercised  in 
conformity  to  the  social  relations,  and  the  moral  obligations 
which  spring  from  them,  it  ought  to  be  sacredly  protected.  The 
natural  and  active  sense  of  property  pervades  the  foundations  of 
social  improvement  It  leads  to  the  cultivation  of  the  earth, 
the  institution  of  government,  the  establishment  of  justice,  the 
acquisition  of  the  comforts  of  life,  the  growth  of  the  useful  art«, 
the  spirit  of  commerce,  the  productions  of  taste,  the  erections  of 
charity,  and  the  display  of  the  benevolent  affections,  (cr) 

*  The  exclusive  right  of  using  and  transferring  property  *  820 
follows,  as  a  natural  consequence,  from  the  perception  and 

{b)  Qaod  enim  nullios  est  id  ratione  naturali  occupanti  conceditnr.    Dig.  41.  1.  8. 

(c)  M.  TouUier,  in  his  account  of  the  origin  and  progress  of  property,  in  his  Droit 
CiTil  Fran^ais*  iii.  40,  insists  that  a  priniitiye  state  of  man  existed  hefore  the  estab- 
lishment  of  civil  society,  when  all  things  were  common,  and  temporary  occupancy 
the  only  title  ;  bat  he  gives  no  sufficient  proof  of  the  fact  The  book  of  Genesis, 
which  he  justly  regards  as  the  most  ancient  and  venerable  of  histories,  does  not  show 
any  such  state  of  the  human  race.  The  first  man  bom  was  a  tiller  of  the  ground, 
and  the  second  a  keeper  of  sheep.  The  earliest  accounts  of  Noah  and  his  descendants, 
after  the  flood,  in  Genesis  ix.,  z. ,  ziii.,  prove  that  they  were  husbandmen,  and  planted 
vineyards,  bnilt  cities,  established  kingdoms,  and  abounded  in  flocks  and  herds,  and 
gold  and  silver.  I  observe,  however,  with  pleasure,  that  M.  TouUier  has  freely  and 
liberally  followed  Sir  William  Blackstone  in  his  elegant  dissertation  on  the  rise  and 
progress  of  property.  President  Goguet,  in  his  most  learned  work,  De  I'Origine  des 
Lois,  des  Arts,  des  Sciences,  et  de  leur  Progr^s  chez  les  anciens  Peuples,  b.  2,  c.  1, 
art  1,  considers  agriculture  as  flourishing  before  the  dispereion  at  Babel,  though  after 
that  event  mankind  relapsed  into  the  most  deplorable  barbarity. 

tion  as  to  the  property  thus  acquired.  Navassa  Phosphate  Co.,  85  id.  474  ;  187 

Jones  V.  United  States,  187  U.  S.  202 ;  U.  S.  647  ;  U.  S.  Rev.  Stats.  §§  5670- 

Smith  V,  United  States,   id.   324;   The  5578;  American  Guano  Co.  v.  U.  S.  Guano 

Dauntless,  19  Fed.  Bep.  798 ;  Duncan  v.  Co.,  44  Barb.  28. 
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a«iKJ»u»  of  At  ri^xt  izaelL^Mt  Bos.  fa  t&e  iafuKTSid  earlier 
stojM  otf  s«!KietTy  the  rl^t  of  prripertT  (fependrf  ahaost  cadrelj 
vpMi  aets&l  oeeaponer;  aad  rt  is  a  cnKral  lav  «f  ymytili  xb 
all  fffff—  frf  jorisprufeaes^  tint  aetaal  ieliTerr  «f 
ia  aeenaarr  to  iiiiaamaaiirr  tke  ti^Ie.'^'  Prope 
f^WBtwrnnm^  is  aaid  to  oe  too  afaatnet  aa  idea  for  aainge  liie; 
accietf  kad  ande  foaK  fxjmmi4en}rA^  adnacca  toaaida  cfriliia- 
tioa,  aad  the  iatproreaMaita  reaaltine  froaa  order  aad  aalioidi* 
aatioa  naat  hare  exuted  to  foaK  cenaia  extcat,  fadore  Ae 
tea^iorafy  ri^il  of  oeeapaaer  aaa  chaagcd  iato  a  pfiaiiafaf  aad 
solid  tinle,  aader  tbe  aaattioa  of  ymitire  lav.  Propertr  ia  laad 
waa  fiiat  ia  the  aatioo  or  tribe;  aad  tbe  right  of  Ae  iadiiidaal 
oe<m|MUit  vaa  mterelj  anfroetoarf  aad  teaipotary,(o  It  thea 
veat  bj  alloUatat,  partitioa,  or  graat,  from  Ae  cfaie^  or  priaee 
of  tte  tribe  to  iadiridoala;  and,  whaterer  mar  hare  been  At 
tame  ia  the  earliest  aad  rndcat  state  of  aaakiad  beroad  the 
records  of  hislorj ,  or  whaterrer  aiaj  be  the  theorr  oa  the  sobject, 
jet,  ia  poiDt  of  fsei,  as  far  as  we  know,  property  has  alwajs  beea 
the  ereatore  of  ciTil  iostitotioos.  Bj  At  aacicnt  hnr  of  all  the 
aatioDs  of  Earope,  the  b^ma  JUe  pooscasor  of  goods  had  a  good 
title  as  agaiast  the  real  owner  in  whaterer  war,  whether  bj 
force,  f raod,  anr  accident,  the  owner  maj  hare  been  derested  of 
tbe  possession.  It  was  the  law  in  several  parts  of  Germanj, 
so  late  as  the  middle  of  the  last  eentnrj,  according  to  Heinec- 
eias,(J;  ^  that  if  one  person  shoold  lend,  or  hire,  or  deposit  his 
goods  with  another,  and  they  should  come  to  the  possession  of  a 
third  person,  he  would  be  entitled  to  hold  them  as  against  the 
original  owner  By  tbe  Roman  law,  in  its  earlj  state,  property 
stolen  and  sold  was  lost  to  the  real  owner,  and  the  <mly  remedy 
was  by  an  action  {eonJUetio  furtiva)  against  the  thieL  Bat  when 
tbe  Roman  law  advanced  to  matority,  it  was  held  that  theft 
did  not  deprive  a  man  of  bis  title  to  property;  and  the  action 


(a)  Grotistfy  b.  2,  &  6,  tee.  1. 

{h)  Grotiiu,  b.  2,  e.  6,  Mc:  1  ;  PnC  K  4,  c  9.  see.  8 :  Buberne's  note ;  IK  Sir 
WiUiam  Seott,  ease  oT  tbe  FaoM,  5  C.  Bob.  114. 

(<)  CsMTde  Bd.  GaL  lib,  4,  e.  2  ib.  lib.  «,  c  20 ;  jnaT,  it.  441,  n.  1.] 
id)  Open,  V.  pnt  %  pp.  ISO,  ISl. 

1  Compne  Bra.,  Ab.  Tr€$pa*,  pi.  216 ;  time  (Bnc  LiK  tL  c  27,  foL  61,  62). 

T.  B.  21  H.  TIL  80  ;  2  K.  IV.  4.  Bat  it  is  not  »  nov,  »  will  be  sbovn  vk 

A  ebsfig«  tA  pomHmtm  was  Decessary  the  ootea  on  Sales.    See  7  Am.  Law  Her. 

to  pass  tli«  title  to  a  cbatt^^I  in  Bracton's  51 ;  p<Mt,  492,  n.  1. 
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of  ret  tnndieatio  was,  in  effect,  given  against  the  *  bona  fide  *  821 
purchaser,  (a)    The  law  of  the  Twelve  Tables,  by  which  the 
possession  of  one  year  was  a  good  title  by  prescription  to  mov- 
ables, shows  that  a  feeble  and  precarious  right  was  attached  to 
personal  property  out  of  possession. 

(1.)  Of  Wrecks. — The  ancient  laws  of  Europe,  confiscating 
stolen  goods  on  conviction  of  the  thief,  without  paying  any 
regard  to  the  right  of  the  real  owner,  is  another  instance  to 
prove  the  prevalence  of  a  very  blunt  sense  of  the  right  of  property 
distinct  from  the  possession.  The  English  doctrine  of  wrecks 
was  founded  on  this  imperfect  notion  of  the  right  of  property, 
when  it  had  lost  the  evidence  of  possession.  By  the  common 
law,  as  it  was  laid  down  by  Sir  William  Blackstone,(i)  goods 
wrecked  were  adjudged  to  belong  to  the  king,  and  the  property 
was  lost  to  the  owner.  This,  he  admits,  was  not  consonant  to 
reason  and  humanity;  and  the  rigor  of  the  common  law  was 
softened  by  the  statute  of  West.  I.,  8  Edw.  I.  c.  4,  which  de- 
clared, that  if  anything  alive  escaped  the  shipwreck,  be  it  man 
or  animal,  it  was  not  a  legal  wreck,  and  the  0¥mer  was  entitled 
to  reclaim  his  property  within  a  year  and  a  day.  Upon  this 
statute  the  legal  doctrine  of  wrecks  has  stood  to  this  day.  St. 
Germain,  the  author  of  the  Doctor  and  Student,  did  not  seem  to 
think  that  even  the  law  under  this  statute  stood  with  con- 
science;((?)  for  why  should  the  owner  forfeit  the  shipwrecked 
goods,  though  it  shoi^ld  happen  that  no  man,  dog,  or  cat  (to  use 
the  words  of  the  statute)  should  come  alive  unto  the  land  out  of 
the  ship  ?  The  only  rational  ground  of  the  claim  on  the  part 
of  the  crown  is,  that  the  true  owner  cannot  be  ascertained.  The 
imperial  edict  of  the  Emperor  Constantine  was  more  just  than 
the  English  statute,  for  it  gave  the  wrecked  goods,  in  every 
event,  to  the  owner ;  (d)  and  *  Bracton,  who  wrote  before  *  822 
the  statute  of  8  Edw.  I.,  and  who  was  acquainted  with  the 
edict  of  Constantine,  lays  down  the  doctrine  of  wreck  upon  per- 
fectly just  principles,  (a)  He  makes  it  to  depend,  not  upon  the 
casual  escape  of  an  animal,  but  upon  the  absence  of  all  evidence 
of  the  owner.     The  statutes  of  New  York,  Massachusetts,  and 

(a)  This  was  by  the  perpetual  edict  extending  the  adio  metus,  which  differed  in 
nothing  bat  in  name  from  the  rei  wndieaHo.  Inst  2.  6.  2 ;  Lord  Karnes's  Historical 
Law  Tracts,  tit.  Property. 

{h)  Comm.  i  290,  291.  (<;)  Doctor  and  Student,  267,  268. 

{d)  Code.  11.  5.  1.  (a)  Lib.  3,  120,  sec.  5. 
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other  American  Btates  are  like  the  edict  of  Gongtantine  and  the 
declaration  of  Bracton ;  for  they  declare  that  nothing  that  shall 
be  cast  by  the  sea  upon  the  land  shall  be  adjudged  a  wreck,  but 
the  goods  shall  be  kept  safely  for  the  space  of  a  year  for  the  true 
owner,  to  whom  the  same  is  to  be  delivered  on  his  paying  rea- 
sonable salvage ;  and  if  the  goods  be  not  reclaimed  within  that 
time  they  shall  be  sold,  and  the  proceeds  accounted  for  to  the 
state.  (()  (x)  In  tlie  case  of  Hamilton  ^  Smith  v.  Davis,  (e)  the 
very  question  arose  in  the  E.  B.,  whether  the  real  owner  was 
entitled  to  reclaim  his  shipwrecked  goods,  though  no  living 
creature  had  come  alive  from  the  ship  to  the  shore.  The  grantee 
under  the  crown  claimed  the  goods  as  a  wreck,  because  the  ship 
was  totally  lost,  and  no  living  animal  was  saved ;  and  his  very 
distinguished  counsel,  consisting  of  Mr.  Dunning  (afterwards 
Lord  Aahburton)  and  Mr.  Eenyon  (afterwards  Lord  Chief  Justice 
of  the  K.  B. ),  insisted  that,  according  to  all  the  writers,  from 
the  Mirror  to  Blaokstone,  inclusive,  it  was  a  lawful  wreck,  as 
no  living  creature  had  come  to  the  shore,  and  that  Bracton  stood 
unsupported  by  any  other  writer.  But  Lord  Mansfield,  with  a 
sagacity  and  spirit  that  did  him  infinite  honor,  reprobated  the 
doctrine  urged  on  the  part  of  the  defendant,  and  declared  that 

{h)  N.  Y.  lUriwd  Statutes,  L  6S0 ;  Mass.  ReTiMd  Statates,  183S,  put  1,  tit.  14^ 
e.  57«  aec.  18.  (Sm  Proetor  «.  Adanw,  US  Mass.  S76  ;  Ghaae  «.  Coieonn,  106  Haas. 
886^]  TtM  Cokny  Laws  of  MaaiaAawtti  alaa  ptvsBrvad  aU  wtukm  for  the  owner,  and 
4id  Ml  foUow  the  EagMab  law.  Dom's  Abr.  lii  144.  Pkobablj  tlie  statate  kw  oT 
other  atalM  ia  equally  just.  The  acts  of  Noitli  OuoKiia  of  1801,  ISOS,  1817, 1S18,  ea 
this  ealjeet,  aio  fouaded,  nal  Mr.  Jastioe  Stoiy,  iu  5  Maaoa,  477»  eia  the  pciM^lea 
of  juatke  and  hunanitY. 

(c)  ft  Burr.  87)i. 

(x>  Cml  swaken  ia  a  Tweal  iu  Lake  po— aaioa  and  is  mgKgcut  iu  uot  fsond- 

Itivhi^iau  ia  uot  a  ^ssl  wreek.    Muiphjr  ii^  buoji,  tights,  Ik. ;  te  kttcr  dutj  « 

«k  l^uhaww  98  ML  Kep.  50$  ;  $•«  the  dbrhargtd  if  he  tnuksfcn  ft  to  tliF  hartnr 

Aw^  U  liM^kv^wd»  97  id.  8» ;  The  Oas  aathoritieft.    The  Ttopn  «.  The  PrneuK 

FK>at  \Vhilt«>u  K>v  t.  p^J^]  P.  901.    TW  [l^^}  A.  C  4^  ;  ato  Amar  Shipfci^OBL 

dui Y  W  kit^p  riv^»9  cliMurof  wrwk«  aud  och«r  r.  TSrue  C4>tt3£issao«pn;^  pSM]  A.  C  506L 

vUujiM^ »  WkYi^liMk  rei^  iu  thw^mutiT  If  the  owuer  afcuMadoua  a  u leaked 

U)H>u  tW  i^tate  vr  the  Uuitvd  States  ai^  he  »  »>!  hooad  to  »e  th«l 

cMdiu^:  to  the  WimU  or  uatisMMl  chanclvr  do  uot  <coU»le  thtifiih. 

vJf  the^li^ftMk    WiafMOMv r.  rhi:*M{>£La^  PanoKo  St«  Co^  11  Qu  Bl  R  49S:  The 

(^IVuu.;^  193<l«i>:  iW^U^cgcWr..  »  roa^:&».  7  P.  IK   ISl:  The  S 

>VL  K^^  :^':}.    Th#  owchrr  ^^  a  vcwkud  EU:ci^  :i^ :  T!k<r  XMiAMr.  91  fM. 

vvitoir^  w  :iiX<  ih^  v»:>tnr  to  auiMher  yhomI  TIS  ;  6^  r.  B<r«iori.  21  aL  S4L 
*»^^'tia^  ^b6<rY%i:k  *fc^  whMt  he  ietsi]» 
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there  was  no  case  adjudging  that  the  goods  were  forfeited, 
because  no  *  dog,  or  cat,  or  other  animal,  came  alive  to  *  328 
the  shore ;  that  any  such  determination  would  be  contrary  to 
the  principles  of  law  and  justice ;  that  the  very  idea  was  shock- 
ing ;  and  that  the  coming  ashore  of  a  dog  or  a  cat  alive  was  no 
better  proof  of  ownership  than  if  they  should  come  ashore  dead ; 
that  the  whole  inquiry  was  a  question  of  ownership ;  and  that, 
if  no  owner  could  be  discovered,  the  goods  belonged  to  the  king, 
and  not  otherwise;  and  that  the  statute  of  3  Edw.  I.  was  not 
to  receive  any  construction  contrary  to  the  plain  principles  of 
justice  and  humanity. 

After  reading  this'  interesting  case,  it  appears  rather  surpris* 
ing  that  any  contrary  opinion  should  have  been  seriously  enter- 
tained in  Westminster  Hall  at  so  late  a  period  as  the  year  1771 ; 
and  especially  that  Sir  William  Blackstone  should  have  acqui- 
esced, without  any  difficulty,  in  a  diCFerent  construction  of  the 
statute  of  Westm.  I. 

But  to  return  to  the  history  of  the  law  of  property.  The  title 
to  it  was  gradually  strengthened,  and  acquired  great  solidity 
and  energy,  when  it  came  to  be  understood  that  no  man  could 
be  deprived  of  his  property  without  his  consent,  and  that  even 
the  honest  purchaser  was  not  safe  under  a  defective  title. 

2.  Of  Markets  Overt.  —  The  exceptions  to  this  rule  grew  out  of 
the  necessities  and  the  policy  of  commerce ;  and  it  was  estab- 
lished as  a  general  rule  that  sales  of  personal  property  in  market 
overt  would  bind  the  property,  even  against  the  real  owner.  The 
markets  overt  in  England  depend  upon  special  custom,  which 
prescribes  the  place,  except  that  in  the  city  of,  London  every 
shop,  in  which  goods  are  exposed  publicly  to  sale,  is  market 
overt  for  those  things  in  which  the  owner  professes  to  trade. 
If  goods  be  stolen,  and  sold  openly  in  such  a  shop,  the  sale 
changes  the  property.  But  if  the  goods  be  not  sold  strictly  in 
market  overt,  or  if  there  be  not  good  faith  in  the  buyer,  or  there 
be  anything  unusual  or  irregular  in  the  sale,  it  will  not 
affect  the  validity  of  it  as  *  against  the  title  of  the  real  *  324 
owner,  (a)     The  common  law,  according  to  Lord  Coke,  (b) 

(a)  5  Co.  S3  ;  12  Mod.  521  ;  Bacon's  Use  of  the  Law,  157  ;  Com.  Dig.  tit.  Market, 
E ;  Shelley  v.  Ford,  5  Carr.  &  Pa.  818.  Markets  overt  were  derived  from  the  Saxon 
laws,  which  would  not  allow  a  transfer  of  goods  to  he  valid  unless  made  hefore  witnesses. 

(h)  2  Inst  718. 
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held  it  to  be  a  point  of  great  policy,  that  fairs  and  markets  overt 
should  be  well  famished;  and,  to  encourage  them,  did  ordain 
that  all  sales  and  contracts,  of  anything  yendible  in  markets 
orert^  should  bind  those  who  had  a  right;  but  he  adds,  that  the 
rule  had  many  exceptions,  and  he  proceeds  to  state  the  several 
exceptions,  which  show  the  precision  and  caution  with  which  the 
sale  was  to  be  conducted  so  as  to  bind  the  property.  It  is  the 
settled  English  law  that  a  sale  out  of  the  market  overt,  or  not 
according  to  the  usage  and  regulations  of  the  market  overt,  will 
not  change  the  property  as  against  the  real  owner,  (c)  Thus  we 
find,  in  the  case  of  Wilkinson  v.  King^  (d)  that  where  the  owner 
of  goods  had  sent  them  to  a  wharf  in  the  borough  of  Southwark, 
where  goods  of  that  sort  were  usually  sold,  and  the  wharfinger, 
without  any  authority,  sold  the  goods  to  a  bona  fide  purchaser, 
this  was  considered  not  to  be  a  sale  in  market  overt  so  as  to 
change  the  property,  but  a  wrongful  conversion,  for  the  wharf 
was  not  a  market  overt ;  and  the  purchaser  was  held  liable  in 
trover  to  the  true  owner.  ^  So  it  is  said  to  be  a  general  rule  that 
goods  obtained  by  a  tort  or  criminal  fraud,  under  color  of  a  con* 
tract,  may  be  taken  by  the  vendor  out  of  the  hands  of  the  pur- 
chaser, or  even  of  a  purchaser  from  the  tortious  vendee,  (e)  (x) 

(0)  2  Bl.  Comm.  449  ;  Fozley's  Oaae,  5  Co.  109,  a  ;  Peer  v.  Hamphiey,  4  Ner.  & 
Mann.  480 ;  s.  0.  1  Harr.  &  WoU.  28.  But  a  sale  in  market  overt  wiU  not  bar 
the  original  owner  of  stolen  goods,  if  he  prosecute  the  thief  to  conviction,  and  sne  the 
penon  in  whose  possession  they  were  at  the  time  of  the  conviction.  This  is  by  the 
statute  of  21  Henry  VIII.  0.  11,  and  which  was  adopted  in  Yiiginia,  in  1792.  Hor- 
wood  V.  Smith,  2  T.  R.  750 ;  Peer  v.  Humphrey,  ubi  tupra ;  Coke,  2  Inst  714 ; 
Burgess  v.  Coney,  Trem.  P.  C.  815.  But  trover  will  lie  against  the  innocent  purchaser 
of  stolen  goods,  although  no  steps  have  been  taken  to  prosecute  the  thief  to  conviction. 
White  V.  Spettigue,  18  M.  ft  W.  808  ;  8.  0.  1  Carr.  k  Kir.  678. 

(d)  2  Camp.  885. 

(•)  Long  on  Sales,  by  Rand,  167,  168. 

1  Later  English  cases  on  this  subject  no  markets  overt  in  America  is  sustained 

are  Crane  v.  London  Dock  Co.,  6  Best  &  in  Griffith  v.  Fowler,  18  Vt.  890  ;  [Kixon 

S.  818 ;  Lee  v.  Bayes  &  Robinson,  18  C.  p.  Brown,  57  N.  H.  84 ;  Coombs  v.  Qor> 

B.  599.    The  author's  view  that  there  are  den,  59  Me.  111.]    See  iv.  441,  n.  1. 

[x]  The  right  to  set  up  a  fair  or  market  held  on  specified  days,  no  length  of  user 

is  not  a  pubUo  but  a  prerogative  right ;  it  entitles  the  grantee  to  hold  markets  on 

can  only  be  granted  by  the  Crown  after  other  days.    Att  Gen.  v.  Homer,  11  A. 

a  prslimittary  inquiiy  upon  an  ad  quod  C.  66 ;  14  Q.  B.  D.  846.    A  stand-owner 

lisMfMim.    Downshire  v.  O'Brien,  19  L.  R.  in  a  market  overt,  who  innocently  re- 

Ir.  880.    If  by  the  grant  a  market  is  to  be  ceiving  goods  to  sell  for  a  thief,  s-IIp  nnd 
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It  is  understood  that  the  English  custom  of  markets  overt  does 
not  apply  to  this  country ;  and  the  general  principle  applicable 
to  the  law  of  personal  property  throughout  civilized  Europe  is, 
that  nemo  pita  juris  in  alium  transferre  potest  quam  ipse  habet. 
This  is  a  maxim  of  the  common  and  of  the  civil  law;  (/)  and 
a  sale  ex  vi  termini  imports  nothing  more  than  that  the  bona 
fide  purchaser  succeeds  to  the  rights  of  the  vendor.  It  has  been 
frequently  held  in  this  country  {g)  that  the  English  law 
of  the  markets  overt  *  had  not  been  adopted ;  and  conse-  *  826 
quently,  as  a  general  rule,  the  title  of  the  true  owner  can- 
not be  lost,  without  his  own  free  act  and  consent.  How  far  that 
consent,  or  a  due  authority  to  sell,  is  to  be  inferred,  in  many 
cases,  for  the  encouragement  and  safety  of  commerce,  may  be 
discussed  in  our  future  inquiries,  (a)    A  radical  defect  of  title 

(/)  Co.  litt  809 ;  Dig.  41.  1.  20;  Pothier,  Traits  da  Contrat  d«  Vente,  1,  N.  7; 
Enk.  Inst  413 ;  1  Bell's  Comm.  281. 

(g)  Dame  v.  Baldwin,  8  Mass.  618 ;  Wheelwright  v,  Depeyster,  1  Johns.  479  ; 
Hosack  V.  Weaver,  1  Yeates,  478  ;  Easton  v.  Worthington,  5  Seig.  &  R.  180  ;  Brown- 
ing V.  MagUl,  2  Harr.  &  J.  808 ;  M'Orew  v.  Browder,  14  Martin  (La.),  17  ;  Roland  p. 
Gondy,  5  Ham.  (Ohio)  302  ;  Lanoe  v.  Gowen,  1  Dana  (Ky.),  195 ;  Ventress  v.  Smith, 
10  Peters,  161 ;  Hoflman  v.  Oarow,  22  Wend.  286.  In  Uiat  case  it  was  adjudged  in 
the  Court  of  Errors  that  an  auctioneer  who  sold  stolen  goods  was  liable  to  the  owner 
in  trover,  though  the  goods  were  sold  by  him,  and  the  proceeds  paid  over  to  the  thief 
without  notice  of  the  felony.  It  was  declared  by  statute  in  Pennsylvania,  in  1780, 
that  no  sale  of  a  stolen  horse  should  operate  to  change  the  property.  This  was  before 
it  was  settled  that  we  had  no  markets  overt  in  this  country  in  the  sense  of  the  EngUsh 
common  law.  In  Scotland,  the  true  owner  may  reclaim  his  property,  even  from  the 
bonajlde  purchaser  in  market  overt.    Bell's  Princip.  sec.  627. 

(a)  The  doctrine  that  possession  carries  with  it  the  evidence  of  property,  so  as  to 
protect  a  person  acquiring  property  in  the  usual  course  of  trade,  is  said  to  be  limited 
to  cash,  bank  bills,  and  bills  and  checks  payable  to  bearer.  Saltus  v,  Everett,  20 
Wend.  267.  By  statute  6  Gleo.  IT.  c.  94,  the  consignee  of  goods  from  the  shipper  is 
entitled  to  a  lien  in  respect  to  money  or  negotiable  securities  advanced  for  the  ship- 
per, without  notice  that  the  shipper  was  not  the  bona  Jide  owner.  And  any  person 
intrusted  with  a  ImU  of  lading,  or  order  for  the  delivery  of  the  goods,  was  to  be  deemed 
the  true  owner  of  the  goods,  so  far  as  to  give  validity  to  any  sale  or  disposition  thereof 
by  deposit  or  pledge,  if  the  buyer  or  pawnee  had  not  notice  that  such  person  was  not 
the  true  owner.  So,  any  person  taking  goods  on  deposit  or  pledge  for  a  pre-existing 
debt  from  the  party  in  possession,  without  notice  that  he  was  not  the  owner,  acquires 
the  right  that  was  in  the  person  making  the  deposit  or  pledge.  Any  person  may 
accept  goods  on  any  such  document,  on  deplosit,  or  pledge  from  any  factor  or  agent, 

delivers  them  to  a  purchaser,  is  liable  in  R.  10  C.  L.  88  ;  see  Walker  v.  Matthews, 

trover  to  the  real  owner  for  their  value.  8  Q.  B.  D.  109  ;  Bentley  v.  Yilmont,  IS 

Delaney  v.  Wallis,  14  L.  R.  Ir.  81 ;  16  A.  C.  471 ;  18  Q.  B.  D.  822. 
Cox  C.  C.  526 ;  Ganly  v.  Ledwidge,  Ir. 
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^f73L^'«>  »  du*^  trxii  "^^VTKT  t-gafagg  rxLz.*\\ 

at  fmmtfKt^  it  oclj  to  ^bw  by*-  d:e  ri^h::  of 

proifftrtr  kep4  i£jcrea»i:i;r  ia  ^jc;:»l>tn:rf:a  aaii  vinr,  vita  Ae 

proeroM  of  lav  f r»i  raineat  »  RfsetneflC 

T;t>  to  prrsferrr.  rs;;:i^  ^ziinllj  is  oecspoBrr.  ceased.  >>f 
e«iarK,  Tsf^m  the  deadi  of  tfe  occhmu.  Sir  WilliaiA  Bbckjtoae 
er^SM'I'i^rs  tbe  ievxwc^  ifKTvmt,  mad  trmmder  of  profotj^  political 


viH  afaMla^ij  aaavl  the  txt>  «f  tLe 
\m,  tkMj^  f  tkiak  «itr>ir*.z5T.  ^>etn4c4  tfaat 
«dM»  U^Aisi%,  for  f  m^pnhtimi  thati  farce  aad  fear  wiD  diMmi  tW 
BryvB  0B  }«akii,  tK;  1  Bell's  CotRS.  3$l,  ttC,  267,  fML  Mr.  Bell  Awi.  froM 
«ftMi  vtdrh  be  eiSet,  t£d(t  h  h  sot  cSnHj  Ktded  m  whtt  caaea  a  ale  fcf  a 
kwf  i:  poaKaaiM  will  U»i  tbe  real  0»»!^,  if  the  Mle  be  loaded  ca  a  bi^  of 
Ft;^  i0i/rm,  514,  wrte.  If  a  Ulee  of  prapertr  far  a  ipeciBl  |wiy  aelb  ift»  the  imm 
fUe  pntrhaaar  doai  sot  aeqmre  a  ralii  title.  TTiUjiim  ■  TIi^  ^  raMfi  TTT ,  Tfiitiip 
r.  H<Mre,  3  Atk.  44  ;  Harlmaar.  Wn>»ek,f  Bi^  382,  wilr :  Gahria r.  BaeaB,  iPanl 
28  ;  .St/yfj  oa  BaflaMBfa,  79,  Sd  «4.  Bat  if  the  Te»kr  delxvns  pw^  «ith 
tioo  tbattbe  prapertj  aa  veH  aa  tbe  p<— m>»  iball  foa.  a  Amm  >U^ 
a  fn^i-sl^nt  Tcodee  will  bold  tbe  goods.  Aadrrv  r.  Dietridi,  14  WcwL  SI.  It  « 
nS'rvnt,  lior  tbe  porpoNe  of  fw^A^vtinj;  a  &o«a  JUk  pimikaier,  tbat  the  uaau  of  per> 
•obal  f cofKTtjr  v^feri  an  af^rmt  riS^A/  i^  ynj^ierhf  vftm  tbe  rendor,  aa  wbea  he  aelU 
g[/^^U  «r,d  d^Uren  poaanBon.  altboo^  the  goods  ven  oUaised  froai  biB  fimadii- 
lectlr  ;  acd  be  oonf^rs  an  apforent  ri^  <^  dvfnwtJ^  vben  he  famitbffB  the 
with  tke  external  im/iinn  of  aoch  right,  or  wbeiv  a  bill  of  ladiag  is  wtaX  to  a 
vitbapowcrof  tnasfer.  Saltos  r.  Ererett,  20  Wcad.  9f7. 
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institutions,  and  creatures  of  the  municipal  law,  and  not  natural 
rights;  and  that  the  law  of  nature  suggests  that,  on  the  death  of 
the  possessor,  the  estate  should  become  common,  and  be  open  to 
the  next  occupant  He  admits,  however,  that  for  the  sake  of 
peace  and  order,  the  universal  law  of  almost  every  nation  gives 
to  the  possessor  the  power  to  continue  his  property  by  will ;  and 
if  it  be  not  disposed  of  in  that  way,  that  the  municipal  law 
steps  *  in  and  declares  who  shall  be  heir  of  the  deceased,  (a)  *  826 
As  a  mere  speculative  question,  it  may  be  doubted  whether 
this  be  a  perfectly  correct  view  of  the  law  of  nature  on  this  sub- 
ject. The  right  to  transmit  property  by  descent,  to  one's  own 
offspring,  is  dictated  by  the  voice  of  nature.  (&)  The  universality 
of  the  sense  of  a  rule  or  obligation  is  pretty  good  evidence  that 
it  has  its  foundation  in  natural  law.  (c)  It  is  in  accordance  with 
the  sympathies  and  reason  of  all  mankind,  that  the  children  of 
the  owner  of  property  which  he  acquired  and  improved  by  his 
skill  and  industry,  and  by  their  association  and  labor,  should 
have  a  better  title  to  it  at  his  death  than  the  passing  stranger. 
It  is  a  continuation  of  the  former  occupancy  in  the  members  of 
the  same  family.  This  better  title  of  the  children  has  been 
recognized  in  every  age  and  nation,  and  it  is  founded  in  the 
natural  affections,  which  are  the  growth  of  the  domestic  ties, 
and  the  order  of  Providence,  {d)  But  the  particular  distribution 
among  the  heirs  of  the  blood,  and  the  regulation  and  extent  of 
the  degrees  of  consanguinity,  to  which  the  right  of  succession 
should  be  attached,  do  undoubtedly  depend  upon  positive  institu- 
tion; and  it  seems  to  be  the  general  doctrine,  founded  on  the 
history  of  all  nations  and  ages,  that  property  in  land,  when 
such  property  began  to  exist  and  to  be  recognized,  was  origi- 
nally vested  in  the  state  or  sovereign,  and  derived  by  grant  to 
individuals,  (e) 

3.  The  Rights  of  Alienatioa.  —  The  power  of  alienation  of  prop- 
erty is  a  necessary  incident  to  the  right  of  property,  and  was 
dictated  by  mutual  convenience  and  mutual  wants.     It  was  first 

(a)  Comm.  vL  c  1, 10-18.  {b)  Grotias,  b.  2,  c.  7,  sec  5. 

(c)  Omni  in  re  consenflio  omnium  gentium  lez  natano  patanda  est.  Cic  Toscul. 
Qtuest.  lib.  1,  c.  13. 

{d)  Christian's  notes  to  2  61.  Comm.  c  1 ;  Taylor's  Elements  of  the  Civil  Latv 
(19  ;  TouUier,  Droit  Civil  Fran^ais,  iu.  121-128. 

(e)  Grotios,  b.  2,  c  2,  sec  4 ;  ib.  c.  8,  sec  4. 
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applied  to  morables;  and  a  notion  of  separate  and  permanent 
property  in  land  conld  not  have  arisen  until  men  had  advanced 
beyond  the  hunter  and  shepherd  states,  and  become  hosbandmen 
and  farmers.  Property  in  land  would  naturally  take  a  faster 
hold  of  the  affections;  and,  from  the  yery  nature  of  the 
^  827  subject,  it  would  *  not  be  susceptible  of  easy  transfer,  nor 
so  soon  as  moTable  property  be  called  into  action  as  an 
article  of  commerce. 

Delirery  of  possession  was,  anciently,  necessary  to  the  valid 
transfer  of  land.  When  actual  delivery  became  inconvenient, 
symbolical  delivery  supplied  its  place;  and  as  society  grew  in 
cultivation  and  refinement^  writing  was  introduced,  and  the 
alienation  of  land  was  by  deed.^ 

4.  Of  Oomptiuury  Laws.  —  The  gratuitoua  disposition  of  land  by 
will  was  of  much  slower  growth  than  alienations,  in  the  way  of 
commerce,  for  a  valuable  consideration;  because  the  children 
were  supposed  to  have  a  right  to  the  succession  on  the  death  of 
the  parent;  though  Grotius  considers  disposition  by  will  to  be 
one  of  the  natural  rights  of  alienation,  (a)  In  the  early  periods 
of  the  English  law,  a  man  was  never  permitted  totally  to  disin- 
herit his  children,  or  leave  his  widow  without  provision,  (i) 
Testaments  were  introduced  by  Solon  into  the  Athenian  com- 
monwealth in  the  case  in  which  the  testator  had  no  issue ;  and 
the  Roman  law  would  not  allow  a  man  to  disinherit  his  own 
issue,  9ui  et  neeenarii  TuBredeB^  his  natural  and  domestic  heirs 
or  children,  and  their  descendants,  without  assigning  some  just 
cause  in  his  will.  The  reason  of  the  rule  in  the  civil  law  was, 
that  the  children  were  considered  as  having  a  property  in  the 
effects  of  the  father,  and  entitled  to  the  management  of  the 
estate.  The  querela  inqffleioei  teetamenti  was  an  action  introduced 
in  favor  of  the  children,  to  rescind  wills  made  to  their  prejudice 
without  just  cause.  But  the  father  could  charge  his  estate  with 
his  debt,  and  so  render  the  succession  unprofitable;  and  the 
children  could,  in  that  case,  abandon  the  succession,  and  so 
escape  the  obligation  of  the  debts,  (c) 

In  England,  the  right  of  alienation  of  land  was  long  checked 

(a)  De  Jure  Belli,  b.  2,  c.  6,  sec  14. 

(b)  1  Beeyes's  Hist,  of  the  English  Law,  11.     FuU  wjra,  W.  608. 
(fi)  Dig.  29.  2.  12.     Vide  infra,  ir.  508. 

1  Seeir.  441,n.l. 
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by  the  oppressive  restraints  of  the  feudal  system,  and  the  doc- 
trine of  entailments.  All  those  embarrassments  have  been 
effectually  removed  in  this  country;  and  the  right  to  ac- 
quire, to  hold,  to  enjoy,  to  alien,  to  devise,  and  to  ♦  trans-  *  328 
mit  property  by  inheritance  to  one's  descendants,  in  re^lar 
order  and  succession,  is  enjoyed  in  the  fulness  and  perfection  of 
the  absolute  right.  Every  individual  has  as  much  freedom  in 
the  acquisition,  use,  and  disposition  of  his  property,  as  is  con- 
sistent with  good  order  and  the  reciprocal  rights  of  others.  The 
state  has  set  bounds  to  the  acquisition  of  property  by  corporate 
bodies;  for  the  creation  of  those  artificial  persons  is  a  matter 
resting  in  the  discretion  of  the  government,  who  have  a  right  to 
impose  such  restrictions  upon  a  gratuitous  privilege  or  franchise 
as  a  sense  of  the  public  interest  or  convenience  may  dictate. 
With  the  admission  of  this  exception,  the  legislature  has  no 
right  to  limit  the  extent  of  the  acquisition  of  property,  as  was 
suggested  by  some  of  the  regulations  in  ancient  Crete,  Lace- 
d»mon,  and  Athens; (a)  and  has  also  been  recommended  in 
some  modem  Utopian  speculations.  A  state  of  equality  as  to 
property  is  impossible  to  be  maintained,  for  it  is  against  the 
laws  of  our  nature;  and  if  it  could  be  reduced  to  practice, 
it  would  place  the  human  race  in  a  state  of  tasteless  enjoy- 
ment and  stupid  inactivity,  which  would  degrade  the 
mind  and  destroy  the  happiness  of  social  life.  (()    *  When  *  329 

(a)  Arist  Politics,  bj  Gillies,  b.  2,  c.  8 ;  Potter^s  Antiq.  of  Greece,  i.  167. 

(5)  Harrington,  in  his  Oceana,  declared  an  Agrarian  law  to  be  tbe  foundation  of 
a  commonwealth ;  and  he  nndoubtedlj  alluded  to  the  common  interpretation  and 
popular  view  of  the  Agrarian  laws  in  ancient  Rome,  and  not  to  the  new  and  jnst  idea 
of  M.  de  Niebahr,  that  those  laws  related  onlj  to  leases  of  the  public  lands  belonging 
to  the  state.  History  of  Rome,  ii.  lld-181.  The  public  lands  belonging  to  the  state 
in  ancient  Rome,  and  which  kept  enlaiging  with  every  conquest,  were,  in  the  early 
periods  of  its  history,  leased  out,  and  mostly  for  pasturage,  to  occupiers  who  were 
tenants  at  will  to  the  state.  And  as  large  accessions  of  new  citizens  accrued,  there 
would  be  new  allotments,  which  necessarily  involved  the  sacrifice  of  many  existing 
interestSL  The  burghers  or  patricians  had  the  exclusive  use  of  these  lands  while 
nnallotted,  not  exceeding  600  jugera  to  each  individual ;  but  when  they  were  divided 
by  Agrarian  laws  into  small  lots  for  cultivation,  the  plebeian  commoners  took  them, 
and  this  gave  the  Agrarian  law  such  great  and  just  popularity.  Dr.  Arnold  (HistoTy 
of  Rome,  i  160)  concludes  that  "  If  amongst  Niebnhr*s  countless  services  to  Roman 
history  any  single  one  may  claim  our  gratitude  beyond  the  rest,  it  is  his  explanation 
of  the  true  nature  and  character  of  the  Agrarian  laws."  Montesquieu,  in  his  Spirit 
of  Laws,  b.  6,  c  8,  4,  5,  6,  frequently  suggests  the  necessity  of  laws  in  a  democracy 
establishing  equality  and  frugality.    All  schemes  of  that  kind  are  essentially  visionary, 
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ibe  ImwB  allow  a  free  circalation  to  |Mt>peit7  by  llie  aboli- 
tion of  perpetuities,  entail menta,  tbe  claims  of  primogenitore, 
and  all  inequalities  of  descent,  tbe  operation  of  tbe  steadj 
laws  of  natore  will,  of  tbemselFcs,  preserve  a  proper  eqoi^ 
libriom,  and  dissipate  tbe  mounds  of  prc^rty  as  fast  as  tbey 
acmmnlate. 

Civil  government  ia  not  entitled,  in  ordinary  cases,  and  as  a 
general  role,  to  regalate  tbe  use  of  prc^rty  in  tbe  bands  of  ibe 
owners,  by  somptoary  laws,  or  any  otber  visionary  schemes  of 
frugality  and  equality.  Tbe  notion  tbat  plain,  coarse,  and 
abstemious  babits  of  living  are  requisite  to  tbe  preservation 
of  beroiam  and  patriotism  bas  been  derived  from  tbe  Soman 
and  classical  writers.  Tbey  praised  sumptuary  laws,  and  de- 
claimed vebemently  against  tbe  degeneracy  of  tbeir  countrymen, 
wbicb  tbey  imputed  to  tbe  corrupting  influence  of  tbe  arts  of 
Greece,  and  of  tbe  ricbes  and  luxury  of  Ibe  world,  upon  the 
freedom  and  spirit  of  tbose  ^ lords  of  bnman  kind,"  wbo  bad 
attained  universal  empire  by  means  of  tbe  bardy  virtues 
^  830  of  Ibe  primitive  ages.(a)     But  *  we  need  <mly  look  to  tbe 


thoan^  thej  mmj  not  be  quite  as  eztim¥i0uit  as  aooie  of  tlie  ivreriee  of  Booneen, 
Coodoreet,  orGodwia.  In  tlie  oode  of  kwB  compiled  I17  Kii« Jaawe,  IMC,  for  tbe 
new  eoknnei  id  America*  a  commnnfty  of  property  and  labor,  far  fiw  jean  from 
tbe  aettlemcnt  of  each  eolooy,  waa  eatabliafaed.  lliia  waa  a  teonpomy  czpedieiit ; 
but  the  experiment  npon  tbia  theory,  in  tbe  colony  of  Viiginla,  proved  it  to  be  an 
intolerable  leatrictioB,  leading  to  idleneai  and  immoraKty,  and  to  be  deatractiTe  of 
all  tbe  ofdinary  mottvea  to  hnmaa  indoatiy.  (Stith's  Hiatoiy  of  Viiginia  ;  Bobert- 
aon'a  America,  K  9;  Baneroft'a  HUtoiy.  L  161.)  Tbe  experiment  of  a  eonmnnity 
of  land%  gooda,  and  labor  at  New  Plymoath,  made  in  tbe  lint  jean  of  tbe  colony, 
waa  found  to  be  injnrioos  even  with  tbat  mall,  rimple,  and-piooa  band  of  emignnta  ; 
and  the  inatitotion  of  aepante  property,  in  16S3,  bad  a  andden  and  veiy  beneficial 
effect  in  exciting  a  ^irit  of  indoatiy.  (Morton'a  New  Eo^^and  Memorial,  9S  ;  Bay- 
liea'a  Uiatorical  Memoir,  i  120,  158.)  Tbe  state  of  equality  does  not  aoit  tbe  piesent 
conditiou  of  man,  and  wbenerer  it  baa  been  attempted,  it  baa  chewed  dTilisation,  and 
led  to  immonOity,  and  deatroyed  freedom  of  action  and  enjojment.  Mr.  Toong,  tiie 
learned  editor  of  tbe  Chronidea  of  the  Pilgrim  Fatben,  Boaton,  1841,  aaya  (84)  that 
tbe  joint-atock  aasodation  of  the  Pilgrims  waa  a  paitnefahip^  foroed  npon  them  by 
neoeaaity,  and  diaaolTed  aa  soon  aa  poaaible,  and  tbat  there  nerer  waa  any  community 
of  gDoda  among  them,  aa  tbat  pbn»e  ia  commonly  nndentood. 

(a)  No  author  waa  more  distingoiahed  than  SaHuat  for  bia  eloqnent  invectiTes 
agunat  riches,  luxury,  and  the  arts,  which  he  conaidend  aa  haTing  coinipled  and 
deatroyed  the  Boman  republic.  Among  other  acquired  Ticea,  he  says,  theBomana  had 
learned  to  admire  aUtoea,  picturea,  and  fine  wrought  pkte.  Sal.  Ckt.  c.  11,  Juvenal 
painted  the  roi^ty  eyils  of  Inxuiy  with  the  hand  of  a  master.  In  a  satire  deroted  to 
the  delineation  of  extreme  profligacy,  he  relieves  bimaelf  for  a  moment  by  a  brief  but 
lirely  sketch  of  the  pure  and  rustic  virtnes  of  the  old  Bomana.    He  lecnn  again  to 
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free  institutions  of  Britain  and  her  descendants,  and  the  pros- 
perity and  freedom  which  they  cherish  and  protect,  to  be  satisfied 
that  the  abundant  returns  of  industry,  the  fruits  of  genius,  the 
boundless  extent  of  commerce,  the  exuberance  of  wealth,  and 
the  cultivation  of  the  liberal  arts,  with  the  unfettered  use  of  all 
these  blessings,  are  by  no  means  incompatible  with  the  full  and 
perfect  enjoyment  of  enlightened  civil  liberty.  No  such  fatal 
union  necessarily  exists  between  prosperity  and  tyranny,  or 
between  wealth  and  national  corruption,  in  the  harmonious 
arrangements  of  Providence.  Though  Britain,  like  ancient 
Tyre,  has  her  ^^  merchants  who  are  princes,  and  her  traflBckers 
the  honorable  of  the  earth,"  she  still  sits  ^Wery  glorious  in  the 
midst  of  the  seas,  and  enriches  the  kings  of  the  earth  with  the 
multitude  of  her  riches  and  of  her  merchandise. "  Nor  have 
the  polished  manners  and  refined  taste  for  which  France  has 
been  renowned  in  modem  ages,  or  even  the  effeminate  luxury 
of  her  higher  classes  and  of  her  capital  been  found  to  damp  her 
heroism,  or  enervate  her  national  spirit.  Liberty  depends 
essentially  upon  the  structure  of  the  government,  the  adminis- 
tration of  justice,  and  the  intelligence  of  the  people,  and  it  has 
very  little  concern  with  equality  of  property  and  frugality  of 
living,  or  the  varieties  of  soil  and  climate,  (i) 

the  desolations  of  wealth  and  Inxury,  and  rises  to  the  loftiest  strains  of  patriot 

indignation :  — 

Scvior  annis 

Lnznria  incnbnit,  victumqae  nlciacitttr  orbem. 

Sat.  6,  y.  291, 892. 

{h)  The  sumptuary  laws  of  ancient  Home  had  their  origin  in  the  Twelve  Tables, 
which  controlled  the  wastefolness  of  prodigals,  and  unnecessary  expenditure  at  funerals. 
The  appetite  for  luxury  increased  with  dominion  and  riches,  and  sumptuary  laws  were 
from  time  to  time  enacted  from  the  666th  year  of  the  city  down  to  the  time  of  the  em- 
perors, restraining,  by  severe  checks,  luxury  and  extravagance  in  dress,  furniture,  and 
food.  They  were  absurdly  and  idly  renewed  by  the  most  extravagant  and  dissipated 
rulers,  by  such  conquerors  as  Sylla,  Julius  Ceesar,  and  Angustua.  The  history  of  those 
sumptuary  laws  is  given  in  Aulius  Gellius,  b.  2,  c.  24.  See  also  Suet.  ;  J.  Cesar,  sec 
43  ;  and  T.  Arnold's  History  of  the  later  Roman  Commonwealth,  c.  4. 

During  the  middle  ages,  the  English,  French,  and  other  governments  were,  equally 
with  the  .ancient  Romans,  accustomed  to  limit,  by  positive  laws,  the  extent  of  private 
expenses,  entertainments,  and  dress.  Some  traces  of  these  sumptuary  laws  existed  in 
France  as  late  as  the  beginning  of  the  last  century,  and  in  Sweden  in  the  latter  part  of 
it  Hallam  on  the  Middle  Ages,  ii.  287 ;  Cattean's  View  of  Sweden ;  Dodsley's 
Annual  Register,  1767.  The  sUtute  of  10  £dward  III.,  entitled  stattUum  de  cibariia 
mtendU,  was  the  most  absurd  that  ever  was  enacted.  It  prescribed  the  number  of  dishes 
for  dinner  and  supper,  and  the  quality  of  the  dishes.  Dr.  Adam  Smith,  in  his  Wealth  of 
VOL.  II. —  33  [518] 


v^^ 


llf 


• 


It  r  If 


an»  ^aciieA,    ~q  -Hfimir^ 


ytui^gi  9'Kuti  <trM*  tt«MxliM  «dyr  r 

lM»r  tt  ?i«A  itits^A^     ^ii*n  jtcpt,  /ff  tt^r^Oigrv  as*  susiuR 

*H*. .  vt  ♦-*/-«<  *M/w<.n^  ^  :rArt.'Ui^  tad  vr^:  ^<»  V.  V  wnrrssTu^  %•  " 
•«r**x  tv  |M'i^.-»»7r  /^  ^rt^jt  ^  'ia^j^'z.  Vr  :f  true  f«rtT  4h«>  a»t  piT 


1  IV.  S.  Gou,  127  U. 


LECT.   XXXIV.]  OP  PERSONAL  PBOPEETY.  *  332 

still  a  desideratum  in  civil  government ;  and  there  are  constantly 
existing  well-founded  complaints,  that  one  species  of  property 
is  made  to  sustain  an  unequal,  and,  consequently,  an  unjust 
pressure  of  the  public  burdens.  The  strongest  instance  in  New 
York,  and  probably  in  other  states,  of  this  inequality  was  in  the 
assessments  of  taxes  upon  waste  and  unproductive  lands;  and 
the  oppression  upon  this  description  of  real  property  has  been 
80  great  as  to  diminish  exceedingly  its  value.     This  property  is 

coiporatioxis  for  the  priyilege  of  keeping  tarable  as  for  capital  employed  within  the 
an  office  within  the  State  is  not  taxation  State,  upon  its  undivided  profits  inrested 
of  its  franchise,  bnsiness,  or  property,  in  land  within  the  State.  Peojde  p.  Camp- 
Pembina  Cons.  S.  M.  Co.  V.  Pennsylvania,  bell,  74  Han,  101 ;  87  N.  £.  Rep.  827  ; 
12{>n.  S.  181;  Home  Ins.  Co.  p.  New  York,  People  v.  Wemple,  78  Hnn,  68.  State 
184  U.  8.  694.  The  prohibition  of  the  taxation,  according  to  mileage,  of  that  part 
U.  S.  Bev.  Stats.  §  8224,  against  injonc-  of  an  interstate  railroad  which  is  within 
tions  from  Federal  or  State  courts  restrain-  the  State,  does  not  interfere  with  inter- 
ing  the  collection  of  Fejleral  taxes,  applies  state  commerce,  though  the  valne  of  the 
when  the  plaintiff  claims  that  the  tax  is  whole  road  is  increased  by  such  commerce, 
unconstitutional  and  the  government  in-  Cleveland  Ac.  By.  Co.  v.  B&ckus,  154 
sists  that  it  is  valid.  Snyder  v.  Marks,  U.  S.  489 ;  Board  of  Assessors  v.  PuU- 
109  U.  S.  189;  Kensett  v.  Stivers,  18  man's  Palace  Car  Co.,  60  Fed.  Bep.  87. 
Blatch.  897  ;  Alkan  v.  Bean,  8  Hiss.  88 ;  It  is  not  unconstitutional  to  tax  the  same 
Schulenberg  B.  L.  Co.  v.  Hay  ward,  20  Fed.  property  to  each  of  several  persons  having 
Bep.  422;  Miles  v.  Johnson,  59  id.  88.  The  an  interest  therein  according  to  the  value 
rule  that  a  court  of  equity  will  not  take  of  his  interest  U.  S.  Electric  Power  Co. 
jurisdiction  of  trivial  controversies  (usually  v.  State,  79  Md.  68. 
those  under  ^100  in  value)  does  not  apply  The  taxation  of  corporate  property, 
in  cases  of  excessive  taxation.  Lufkin  v.  other  than  the  capital  stock,  and  of  the 
Galveston,  78  Texas,  840  ;  Allen  v.  Dem-  stockholders'  shares,  is  not  double  taxa- 
arest,  41  N.  J.  Eq.  162,  and  note.  In  tion.  South  Nashville  St.  B.  Co.  v.  Mor- 
Maasachusetts,  a  court  of  equity  has  no  row,  8  Pickle  (Tenn.),  406.  Those  who 
general  jurisdiction  of  suits  by  tax  pay-  own  real  estate  when  annual  taxes  are 
ers  to  enjoin  municipal  corporations  from  assessed  thereon  are  personally  liable 
canying  out  illegal  contracts  or  perform-  therefor,  though  it  is  tsken  under  the 
ing  similar  wrongful  acts.  Baldwin  v,  right  of  eminent  domain  before  the  time 
Wilbraham,  140  Mass.  459  ;  Steele  v.  for  their  payment.  Bichardson  v.  Boston, 
Municipal  Signal  Co.,  160  Mass.  459  ;  see  148  Mass.  508.  As  a  SUte  may  lawfully 
85  Cent.  L.  J.  4.  restrict  the  right  of  a  foreign  corporation 
The  local  companies,  in  other  States,  of  to  do  business  within  its  limits  by  any  con- 
the  Bell  Telephone  Company,  a  Massa-  ditions,  a  tax  upon  the  corporate  franchise 
chusetts  corporation,  are  its  licensees,  and  or  business  of  all  corporations  doing  busi- 
not  its  agents,  so  that  it  does  not  itself  do  ness  within  the  State  is  not  unconstitu- 
business  snd  its  capital  stock  and  earnings  tional  as  applied  to  foreign  corporations, 
are  not  taxable,  in  such  other  States.  Home  Ins.  Co.  v.  New  York,  184  U.  S. 
People  V.  American  Bell  Tel.  Co.,  117  594 ;  Horn  S.  M.  Co.  v.  New  York,  148 
N.  Y.  241»    Foreign  corporations  are  not  U.  S.  806. 

[616] 


*333  OF  PEBS09AL  PBOPEBTT.  [PART  V. 

aMessed  in  eacb  town  by  assessors  residing  in  eacb  town,  and 
whose  interest  it  is  to  exaggerate  the  Talue  of  such  property,  in 
order  to  throw  as  great  a  share  as  possible  of  the  taxes  to  be 
raised  within  the  town  npon  the  non-resident  proprietor.  The 
nnreclaimed  lands,  which  the  owner  finds  it  impossible  to  culti- 
vate or  even  to  sell,  without  great  sacrifice,  and  which  produce 
no  revenue,  are  assessed,  not  only  for  such  charges  as  may  be 
deemed  directly  beneficial  to  the  land,  such  as  making  and 
repairing  roads  and  bridges,  but  for  all  the  wants  and  purposes 
of  the  inhabitants.  The  lands  are  made  auxiliary  to  the  main- 
tenance of  the  poor,  and  the  destruction  of  wild  animals ;  and 
the  inhabitants  of  each  town  have  been  left  to  judge,  in  their 
discretion,  of  the  extent  of  their  wants.  Such  a  power  vested 
in  the  inhabitants  of  each  town,  of  raising  money  for  their  own 
use,  on  the  property  of  others,  has  produced,  in  many  instances, 
very  great  abuses  and  injustice.  It  has  corrupted  the  morals  of 
the  people,  and  led  to  the  plunder  of  the  properly  of  non- 
resident landholders.  This  was  carried  to  such  an  enormous 
extent  in  the  county  of  Franklin  as  to  awaken  the  attention  of 
the  legislature,  and  to  induce  them  to  institute  a  special  com- 
mission to  inquire  into  the  frauds  and  abuses  committed  under 
this  power,  and  also  to  withdraw  entirely  from  the  inhabitants  of 

new  towns  the  power  of  raising  money  by  assessments  upon 
*  333  property  for  *  the  destruction  of  noxious  animals,  (a)    The 

ordinance  of  Congress  of  July  13,  1787,  (i)  passed  for  the 
government  of  the  northwestern  territory,  anticipated  this  pro- 
pensity to  abuse  of  power,  and  undertook  to  guard  against  it  by  the 
provision,  that  in  no  case  should  any  legislature  within  that  terri- 
tory tax  the  lands  of  non-resident  proprietors  higher  than  those 
of  residents.  There  is  a  similar  provision  in  the  constitution  of 
Missouri,  and  one  still  broader  in  that  of  the  State  of  Illinois.  It 
is  declared,  generally,  in  that  of  the  latter  state,  that  the  mode  of 
levying  a  tax  shall  be  by  valuation,  so  that  every  person  should 
pay  a  tax  in  proportion  to  the  value  of  his  property  in  possession. 

The  duty  of  protecting  every  man's  property  by  means  of  just 
laws,  promptly,  uniformly,  and  impartially  administered,  is  one 
of  the  strongest  and  most  interesting  of  obligations  on  the  part 
of  government,  and  frequently  it  is  found  to  be  the  most  difficult 

(a)  L.  N.  Y.,  sess.  45,  c.  26,  sec.  9,  10,  c.  126. 
(6)  Journals  of  the  Confederation  Congress,  xiL  58. 
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in  the  performance.  Mr.  Hume  (c)  looked  upon  the  whole  appa- 
ratus of  goTernment  as  having  ultimately  no  other  object  or  pur- 
pose but  the  distribution  of  justice.  The  appetite  for  property 
is  so  keen,  and  the  blessings  of  it  are  so  palpable  and  so  impres- 
sive, that  the  passion  to  acquire  is  incessantly  busy  and  active. 
Every  man  is  striving  to  better  his  condition ;  and  in  the  con- 
stant struggles  and  jealous  collisions  between  men  of  property 
and  men  of  no  property,  the  one  to  acquire  and  the  other  to 
preserve ;  and  between  debtor  and  creditor,  the  one  to  exact  and 
the  other  to  evade  or  postpone  payment ;  it  is  to  be  expected, 
especially  in  popular  governments,  and  under  the  influence  of 
the  sympathy  which  the  poor  and  unfortunate  naturally  excite, 
that  the  impartial  course  of  justice,  and  the  severe  duties  of  the 
lawgiver,  should,  in  some  degree,  be  disturbed.  One  of  the 
objects  of  the  Constitution  of  the  United  States  was  to  establish 
justice  ;  and  this  it  has  done  by  the  admirable  distribution 
of  its  powers,  and  the  *  checks  which  it  has  placed  on  the  *  384 
local  legislation  of  the  states.  These  checks  have  already, 
in  their  operation,  essentially  contributed  to  the  protection  of 
the  rights  of  property. 

6.  Of  the  daJm  of  ImproTements  of  Lands.  —  Government  is 
bound  to  assist  the  rightful  owner  of  property  in  recovery  of  the 
possession  of  it  when  it  has  been  unjustly  lost  Of  this  duty 
there  is  no  question.  But  if  the  possessor  of  land  took  posses- 
sion in  good  faith,  and  in  the  mistaken  belief  that  he  had 
acquired  a  title  from  the  rightful  owner,  and  makes  beneficial 
improvements  upon  the  land,  it  has  been  a  point  of  much  dis- 
cussion, whether  the  rightful  owner,  on  recovery,  was  bound  to 
refund  to  him  the  value  of  the  improvements.  This  was  the 
question  in  the  case  of  Qreen  v.  .Biddle^ia)  which  was  largely 
discussed  in  the  Supreme  Court  of  the  United  States,  and  which 
had  excited  a  good  deal  of  interest  in  the  State  of  Kentucky. 
The  decision  in  that  case  was  founded  upon  the  compact  between 
the  states  of  Virginia  and  Kentucky,  made  in  1789,  relative  to 
lands  in  Kentucky,  and,  therefore,  it  does  not  touch  the  ques- 
tion I  have  suggested.  The  inquiry  becomes  interesting,  how 
far  a  general  statute  provision  of  that  kind  is  consistent  with  a 
due  regard  to  the  rights  of  property.  The  Kentucky  act  of 
January  81,  1812,  declared  that  the  hona  fide  possessor  of  land 

(c)  Enays,  L  85.  (a)  8  Wheaton,  1. 
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,.^h  ,-^or^  flrvv./t  -v^  arf^*»>«^;  ami  ^jaai^fjiiiiinlj  oie  ita*  jbiifi 

*A^,;v^{*^;/'/n  v*«  r'^*^  iA  *lw^  Conrt  o€  Error*  in  Xeir  T«irfc, 
Mft/ff^f  n  0^/m:^€m^rmr;'Kf  %sA  that  la  *i«  enTiIiahle  aeciaa  at 
|;«ir  f//r  ftM?  iirw<;49k^  ye^A.^i^  fh^  Meiuixast  mfzfat  have  die  Talue 
/^  hr4  imrflr'/^^?ii«mt#  4^iv^t#wl  br  war  of  iet-^-jflL  Tlieae  w«e 
#rrf,f^^>4,A,^;)|  difta;  and  t}y^Te  ui  no  adjrvlzied  case^  profemn^ 
f/f  \f^r  fT/^/rtnd^A  ftff^m  ^/mmon-Uw  prioeiplea,  and  declaring  diat 
(th^  ^f^*AtffAni  M  Uri/J  WM,  with<#iit  anr  sperial  eootract,  cmtidcd 
f/f  ffftytn^ft  tfff  Win  imprr/T<»mMrfxU,  aa  againal  the  tme  owner. 
irh'^n  Om;  lAf.t>rf  wda  nr/t  chargeable  widi  baring  intentionallj 
l;n^l  b/  ari/J  /^/nc^;al#^  hia  title. ("r)    We  hare  aatatale  in  New 

///;  Thj«  /Mt,  ^  ^#^>A.ofi0nt  U<r«  vm  M<1  bf  the  ^ynmt  Cont  of  Um  UnitBd  Stutas 
Vf  U  rrrf///f»«tjf(ffK/r»iiil,  'Hm  l«0«l«ton»  «f  K^mtnrky  then  pimed  the  tt  of  Jasiwrj  7» 
M'/l,  wffh  «  r)#w  It/y  ry/rfrff>Ta/!i  tiM  4«cJM/m  in  Orren  v.  Biddle;  lad  h  labiertcd  to 
f*/tft'tltit0f  wHUfrttt  t/HlwA  ffmtt4,  or  Jn/t^pimnit,  all  fmUnttd  lands  of  more  than  one  him- 
/ffn/l  n/'fM,  nuimi  th^  /iirMrf,  fijr  th«  lat  of  i^ngnut,  1825,  canaed  a  ratable  f¥>rtioo  of 
INa  la/f/|  t/y  U  ^fiUlratMl,  ami,  on  forfeiture,  the  title  waa  to  veat  in  the  ocrapant. 
tffU  a/  fc  WM  UM  f/f  tlia  Kefitfi/;k)r  coorta  to  iropoae  an  arbitrary,  nnjoat,  opfirpsaiTe, 
«h/|  )ll«^|  t*tu*\HUm  Ujttm  the  fiatenteea,  and  waa  in  violation  of  their  granta,  and 
HUftmniUuiUfUH^  and  vM,    Oalnea  v,  Buford,  1  Dana  {Kj.),  481. 

it*)  Vttmf  V,  Harden bar|rh»  0  ^fohna.  273,  Tliia  ia  the  rule  in  the  Scotch  law,  as  to 
\hi\tfityhimu\n  tnmU  \ty  a  tenant  for  hia  aceommodation.    Lord  Stair's  Inatitntiona,  L 

Ift)  n  MM.  104.  (h)  2  Johns.  Cas.  441. 

(«)  The  NiiKKeiitions  In  the  csmi  referred  to  in  the  text  have  been  considered  aa 
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York  relative  to  lands,  in  what  was  formerly  called  the  military 
tract,  which  declares  that  the  settler  on  those  lands,  under  color 
of  a  bima  fide  purchase,  should  not  be  devested  of  his  possession 
on  recovery  by  the  real  owner,  until  the  former  had  been  paid 
the  value  of  his  improvements  made  on  the  land,  after  deducting 
thereout  a  reasonable  compensation  to  the  owner  for  the  use  and 
occupation  of  the  land,  (d)  This  act  is  as  broad,  and  liable  to 
the  same  objections  that  have  been  made  against  the  Kentucky 
statute.  There  are  similar  statute  provisions  in  Maine, 
Massachusetts,  *  New  Hampshire,  Vermont,  Virginia,  Ala-  *  836 
bama,  Ohio,  and  Illinois,  (a)  ^    So  far  as  the  statute  in  New 

forming  jurt  ground  for  mitigation  of  damages  in  an  action  for  the  mesne  profits  ;  and 
the  value  of  permanent  improvements,  made  in  good  faith,  has  been  allowed,  to  the 
extent  of  the  rents  and  profits  claimed  by  the  plaintiff.  Hylton  v.  Brown,  [2  Wash. 
165,]  April,  1808  ;  Wharton's  Dig.  tiL  EJjectment ;  Jackson  v,  Loomis,  4  Gowen,  168 ; 
Baffin,  C.  J.,  in  Dowd  r.  Pawcett,  4  Dev.  (N.  C.)  95.  A  court  of  equity  on  a  bill  for 
Xttnts  and  profits,  after  a  recovery  at  law  against  a  botiafide  possessor,  for  valuable  con- 
sideration, wiU  allow  for  beneficial  improvements.  Green  v.  Biddle,  8  Wheaton, 
77-81 ;  Bright  v.  Boyd,  1  Stoiy,  478,  495  ;  Mathews  v.  Davis,  6  Humph.  (Tenn.) 
324.  Judge  Green,  in  this  last  case,  said  that  the  case  of  Bright  v.  Boyd  was  the  first 
case  in  which  the  bona  fide  purchaser  was  allowed  compensation  against  the  true  owner 
for  his  beneficial  improvements. 

(d)  L.  N.  Y.,  April  8,  1818,  c.  80. 

(a)  Jones  v.  Carter,  12  Mass.  814  ;  Stat,  of  Mass.  1807,  c  75  ;  Withington  v.  Corey, 
2  N.  H.  115 ;  Brown  v.  Storm,  4  Vt.  87  ;  Gaige  v.  Ladd,  5  id.  266  ;  Statutes  of  Ohio, 
1881,  p.  261 ;  Bank  of  Hamilton  v.  Dudley's  Lessee,  2  Peters,  492.  The  statute  law 
in  Massachusetts,  New  Hampshire,  and  Vermont  is  called  the  Betterment  Lato,  and  it 
is  admitted  in  2  Pick.  507,  to  have  altered  the  common  law  in  this  respect.  In  the 
Massachusetts  Revised  Statutes  of  1886,  pt.  8,  tit  8,  c.  101,  it  is  provided  generally 
in  the  writ  of  entry  upon  disseisin  for  the  recovery  of  any  estate  or  freehold,  that  the 
tenant  shall  be  entitled,  in  case  of  judgment  against  him,  to  compensation  for  the 
value  of  buildings  or  improvements  made  by  him,  or  those  under  whom  he  claims,  pro- 

1  Improvements,  (x)  —  The  above  prin-  r.  Martin,  87  Ala.  598  ;  Love  v.  Shartzer, 

ciples  have  been  adopted  very  generally  81  Cal.  487 ;  Horton  v.  Sledge,  29  Ala. 

by  the  courts  or  legislatures  of  the  several  478,  498  ;  Gary  v.  WTiitney,  50  Me.  822 ; 

states.    Ross  ».  Irving,  14  111.  171  ;  Whit-  Marlow  v.  Adams,  24  Ark.  109  ;  Howard 

ney  v.  Richardson,  31  Vt.  800 ;  Humph-  v,  Zeyer,  18  La.  An.  407 ;  Thouvenin  v. 

rey»v.  Holtsinger,  BSneed,  228;  Onnond  Lea,  26  Tex.  612;  Jones  r.  Graves,  21 

{x)  An  nnsnccessful  defendant  in  eject-  564 ;  Nunn  r.  Buiiger,  76  Ga.  705  ;  Daw- 

ment  ]s  not  entitled  to  his  improvements,  son  v.  Grow,  29  W.  Va.  838  ;  Beard  v, 

though  he  has  a  b<md  fide  belief  in  his  Dansby,  48  Ark.  188  ;  Parrish  v.  Jackson, 

title,  if  they  were  made  after  notice  of  the  69  Texas,  614.     Under  a  contract  to  pur- 

plaintiff's  claim.    Brown  v.  Baldwin,  121  chase  land,  which  the  vendor's  fault  causes 

Mo- 106 ;  see  Thomas  v.  Thomas,  69  Miss,  to  be  rescinded,  the  vendee  is  chargeable 
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Hampshire  was  retrospective,  and  extended  to  past  improve- 
ments made  before  it  was  passed,  it  has  been  adjudged,  in  the 

vided  he,  or  those  under  whom  he  claims,  had  been  in  possesaion  for  six  years  before 
suit  brought,  or  for  a  less  time,  if  he  held  them  onder  a  title  which  he  had  reason  to 
believe  good.  The  amount  is  to  be  assessed  bj  the  jury  on  suggestion  on  record  of  the 
claim.  The  amount  allowed  may  be  set  off  against  the  rents  and  profits.  The  de» 
mandant  may  also  require  to  have  the  value  of  the  land,  without  the  improvements, 
ascertained,  and  he  may  relinquish  the  land  on  being  paid  the  price,  and  which  the 
tenant  must  pay,  or  lose  the  value  of  his  improvements.  In  Maine,  it  is  held  that 
heUermetUs  are  not  an  interest  in  land,  within  the  statute  of  frauds,  and  they  pass  by  a 
parol  assignment.  Lombard  v,  Ruggles,  9  Greenl.  62.  The  statute  law  of  the  sevenJ 
states,  allowing  the  bona  flde  occupants  entering,  under  the  idea  that  they  had  pur- 
chased a  title  in  fee,  confines  the  claim  to  the  value  of  the  increase  of  the  land  by  rea- 
son of  the  improvements  made.  The  statutes  of  Ohio,  under  the  occupying  claimant 
law,  allows  a  defendant  possessing  lands  under  claim  of  title,  as  well  for  his  improve- 
ments made  before  his  title  commenced  as  for  those  made  after.  Lessee  of  Davis  v. 
Powell,  18  Ohio,  308.  The  statute  of  Virginia  of  1882  is  confined  to  the  case  of  lands 
lying  west  of  the  Alleghany  Mountains,  and  it  is  confined  to  the  bona  Jide  occupants  of 
land  under  government  grants.  So,  the  claim  on  the  part  of  the  defendant  to  have 
the  improvements  assessed,  and  paid  before  execution  issues,  on  recovery  in  ejectment, 
is  confined,  in  Alabama,  to  defendants  deriving  title  under  the  United  States  or  a  Span- 
ish grant    Toulmin's  Dig.  1828,  p.  470.     In  Tennessee  they  continue  to  adhere  to  the 


Iowa,  474 ;  Morrison  v.  Rolnnson,  81 
Penn.  St.  456.  But  it  has  been  held  that 
the  legislature  could  not  make  the  value  of 
the  improvements  a  personal  charge  against 
the  owner  of  the  land  and  authorize  a  per- 
sonal judgment  against  him.  Childs  v. 
Shower,  18  Iowa,  261  ;  nor  could  it  give 
the  occupying  claimant  the  option,  after 
judgment  in  <gectment  against  him,  to 
demand  payment  from  the  owner  for  his 


improvements,  or  to  keep  the  land,  paying 
the  owner  its  unimproved  value,  McCoy 
V.  Grandy,  8  Ohio  St  468.  [A  defendant 
who  erects  improvements  on  land  pending 
a  suit  to  try  title  does  so  at  the  risk  of 
losing  them,  if  the  suit  goes  against  him. 
Henderson  v.  Ownby,  66  Tex.  647.  See 
further,  Wood  v.  Wood,  88  N.  Y.  675. 

See  iv.  166,  n.  1,  (6). 


with  the  rents  and  profits,  but  should  be 
allowed  the  value  of  permanent  improve- 
ments. Worthington  v.  Collins,  89  W. 
Ya.  406;  see  Kerr  v.  Nicholas,  88  Ala. 
846.  The  value  of  the  improvements  is 
to  be  determined  by  the  increase  in  the 
value  of  the  land.  Carolina  C.  R.  Co.  v. 
McCaskill,  98  N.  C.  526 ;  Smith  v.  BeU 
(Ky.),  25  S.  W.  Rep.  752.  One  co-tenant 
can  recover  from  the  others  a  proportion- 
ate share  of  the  expense  of  his  improve- 
ments only  under  an  agreement  express  or 
implied.  See  Robinson  v.  McDonald  (11 
Texas,  385),  62  Am.  Dec.  480,  488,  note ; 
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Alden  v,  Carleton,  81  Maine,  858  ;  Stephen- 
son V.  Cotter,  5  N.  Y.  S.  749.  Necessary 
repairs  and  improvements  are  chargeable 
to  the  principal  of  a  trust  fund.  Little  v. 
Little,  161  Mass.  188  ;  Stevens  v.  Stevens, 
80  Hun,  514.  As  to  estoppel  by  per- 
mitting valuable  improvements  to  he  made 
without  objection,  see  Wisconsin  C.  R. 
Co.  V.  Forsythe,  159  U.  S.  46  ;  National 
W.  Co.  V.  Kansas  City,  65  Fed.  Rep.  691  ; 
McBroom  v.  Thompson,  25  Oregon,  559 ; 
Cooper  V.  Great  Falls  C.  M.  Co.,  94  Tenn« 
588. 
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Circuit  Court  of  the  United  States  for  the  district  of  New 
Hampshire,  to  be  unconstitutional,  inasmuch  as  it  devested  the 
real  owner  of  a  vested  title  to  the  possession,  and  vested  a  new 
right  in  th^  occupant,  upon  considerations  altogether  past  and 
gone.  (6)  The  statute  in  New  Hampshire  applied  only  to  cases 
of  a  hona  fide  possession  of  more  than  six  years'  standing,  and 
only  to  the  increased  value  of  the  land  by  means  of  the  improve- 
ments ;  and  the  real  owner  is  allowed  the  mesne  profits.  The 
justice  of  that  statute  has  been  ably  vindicated  in  the  case  of 
Withinffton  v.  Corey ^{c)  in  cases  not  within  the  reach  of  the 
decision  in  the  Circuit  Court  of  the  United  States. 

The  rule  of  the  civil  law  was,  that  the  honce  fidei  possessor  was 
entitled  to  be  reimbursed,  by  way  of  indemnity,  the  expenses  of 
beneficial  improvements,  so  far  as  they  augmented  the  property 
in  value;  and  the  rule  was  founded  on  the  principle  of  equity, 
that  nevno  debet  loeupletari  aliena  jactura.{d)  It  is  not  the 
amount  of  the  expenses,  strictly  so  considered,  but  only  the 
amount  so  far  as  they  augmented  the  property  in  value,  that 
the  claimant  ought^  in  equity,  to  refund.     But  there  are  difiS- 

sterner  English  rule ;  and,  in  the  case  of  Nelson  v.  Allen  and  Harris  (1  Yerg.  860),  it 
was  held  that  a  statote  of  1813,  giying  to  the  defendant  in  ejectment,  as  against  the 
rightful  owner,  the  valne  of  improvements  made  upon  the  land,  was  unconstitutional 
and  void.  But  it  was  admitted,  that  upon  a  biU  in  equity  for  mesne  profits^  after  a 
judgment  in  ^ectment,  the  defendant  might  avail  himself  of  a  hona  fide  possession, 
and  limit  the  account  to  the  commencement  of  the  suit,  provided  he  was  ignorant  of 
all  the  facts  and  circumstances  relating  to  his  adversary's  title.  See  the  provisions  of 
the  act  of  1818,  Statute  Law  of  Tennessee,  1836,  pp.  267,  881 ;  and  see  the  acta 
of  1797  and  1805,  giving  to  the  hona  fide  possessor,  under  color  of  title,  and  duly 
evicted  hy  hetter  title,  a  right  to  recover  the  value  of  his  improvements.  Statute  Laws 
of  Tennessee,  880.  On  the  other  hand,  the  commissioners  appointed  to  revise  the  civU 
code  of  Pennsylvania,  in  their  Report  in  January,  1835,  proposed  that,  on  a  recovery 
in  ejectment  of  lands  against  a  defendant,  who  entered  and  held  and  improved  the 
same  under  color  of  title  and  with  good  faith,  he  might  suggest  upon  record,  in 
the  nature  of  a  bill  in  equity,  his  claim  to  allowance  for  his  improvements ;  and  if 
the  court  should  deem  the  facts  alleged  sufficient  in  equity  to  entitle  him  to  the  relief 
sought,  they  should  have  power  to  afford  and  enforce  it,  and  provision  is  made  for  the 
case.  The  Revised  Statutes  of  Illinois,  ed.  1838,  p.  416,  and  of  Indiana,  1888,  p.  261, 
exempt  the  person  evicted  from  land  to  which  his  record  title  appeared  plain,  from  any 
action  for  mesne  profits  prior  to  notice  of  adverse  claims,  and  they  allow  him,  on  evic- 
tion, for  lasting  and  valuable  improvements  made  before  due  notice,  first  deducting 
damages  (if  any)  for  waste,  &c. 

(f)  Society  for  the  Propagation  of  the  Gospel  v,  Wheeler,  2  Gall.  105. 

(c)  2  N.  H.  115. 

{d)  Dig.  6.  1.  48.  65;  Inst.  2.  1.  80.  82;  Dig.  50.  17.  206;  Gfx>tius,  b.  2,  c.  10, 
sec  1,  2,  8 ;  Puff.  b.  4,  c.  7,  sec.  6 ;  Bell's  Comm.  189,  sec.  588. 
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i^^a.  ^*-^  •n*r:  •   »ft  v^ieii 

^/V!U^  r,^A  n^uati  ^4M;  r^/i£^ii0iax  'A  ^jmt  t^c^EMitrssir'ea^  \j 
m^^A.  u^^^^   fiMObix  z  ^iairm  xyjm  lu 

%myt*0*Mi0^Mik  to  M;  i<NiKm»i^  a&i,  at  all  rv^st%  to  be  paSd: 

i/^^^va  a#^  f*:t//sg3^\7i^A  hr  tt^  €fjtnn^jm  law  of  die  laadL 
v^f^^  >#//v^rr^^  f^y^jJIar  acid  pr*aftiDg  eircomstaBeea  vhidk 
a4/if^;MiH  t//  tli^  <^|riJtf  r/{  the  lawgiTer.  aad  led  to 
#^  iit/mti  i»laiot^  in  n;fenw^^  to  waste  and  oiHniltiTatcd  laads  ia 
a  ffMrw  ^/fnfArj^  atid  wbf;re  the  oecopaiit  was  not  liable  to  aiij 
if$H0iiMUm  iA  ueglig^mee  cpr  diabooestf.  The  titles  to  sadi 
lafi/l«  )«ad^  in  manf  eases,  hecfnsyd  exeeedingiy  ohacwre,  and 
AtffinuM  Up  Im9  ss^;ertained,  bj  reason  of  conflicting  locati<Nia, 
uri/l  a  *'/fiirm  ol  fratulalent  and  despente  speculation;  and  it  is 
\m\ftm\\t\H  wA  Up  perceive  and  feel  the  strong  eqoitj  of  those 
\trtfy\%\imn.     Hni  in  the  ordinary  state  of  tbings,  and  in  a  cnlti- 

rai^'^J  oAnmirj^  such  indulgences  are  unnecessary  and  pemi* 
^*AZH  cAffUHf  and  invite  to  careless  intrusions  upon  the  *  property 

(ft  (fiharn.  There  are  but  very  few  cases  in  which  a  person 
may  n<it^  with  reasonable  diligence  and  caations  inquiry,  dis- 
eovi9r  whfH^hcr  a  title  be  clear  or  clouded;  and  caveat  emptor  is  a 
tnaxim  of  the  common  law  which  is  exceedingly  conducive  to  the 

(a)  IH^.  0.  1.  zn. 

(h)  TniU  (111  Droit  d«  Propri^t^,  n.  $i7. 

(tf)  Tb«  ruU  ill  thi)  R^mwii  Uw,  allowing  to  the  bona  JUU^omeuoroilukd  compeoM- 
tlUm  fttr  hU  \mtnifiai§\  rti\Hiin  tnd  melioratioiu  expended  apon  his  estate,  as  against  the 
right  All  fllftirnant,  is  VAry  fully  and  learnedly  discusMd  in  the  American  Jurist  and  Law 
IfatfsiiiiA,  No.  4,  At  I.  9  [vol.  ii.] 
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security  of  right  and  title.  No  man  ought  to  be  entitled  to  these 
extraordinary  benefits  of  a  batue  fidei  possession  of  land  unless 
be  entered  and  improved,  in  a  case  which  appeared  to  him,  after 
diligent  and  faithful  inquiry,  to  be  free  from  suspicion.  There 
is  no  moral  obligation  which  should  compel  a  man  to  pay  for 
improvements  upon  his  own  land,  which  he  never  authorized, 
and  which  originated  in  a  tort  (a)  The  provisions  of  the  Napo- 
leon Code  on  this  subject  have  been  adopted  in  Louisiana ;  but 
it  has  been  decided  by  the  Supreme  Court  of  that  state,  that  a 
bona  fide  possessor  ceases  to  be  one,  as  soon  as  the  defects  in  his 
title  are  made  known  to  him.  He  is  not  necessarily  in  bad  faith 
from  the  time  a  suit  be  commenced,  for  he  still  may  have  a 
confidence  in  the  goodness  of  his  title,  (i)^ 

7.  The  Right  of  QoTernment  to  aasiime  Property,  and  oontrol  its 
Use.  —  But  there  are  many  cases  in  which  the  rights  of  property 
must  be  made  subservient  to  the  public  welfare.  The  maxim  of 
law  is,  that  a  private  mischief  is  to  be  endured  rather  than 
a  public  inconvenience.  On  this  ground  rest  the  rights  of  public 
necessity.  If  a  common  highway  be  out  of  repair,  a  passenger 
may  lawfully  go  through  an  adjoining  private  enclosure,  (c)    So 

(a)  4  Peters,  101,  8.  P. 

(ft)  lu  Loauiana,  the  principle  of  oompenaation,  acoording  to  the  doctrine  of  the 
Roman  law,  has  been  adopted  ;  and  if  the  owner  evicts  a  hana  fide  poeaeseor,  he  has 
his  election  to  paj  him  the  value  of  the  materials  and  workmanship  employed  in  put- 
ting improvements  on  the  property,  or  to  reimburse  him  the  enhanced  value  which 
they  confer  on  it.  Civil  Code,  art.  496  ;  and  until  they  are  reimbursed,  he  has  a  right 
to  retain  the  property.  lb.  8416.  Porter,  J.,  in  Daquin  v,  Coiron,  8  Martin,  N.  8. 
(La.)  608,  615-620;  Packwood  v,  Richardson,  1  id.  406r  It  is  stated  in  Pearce  v, 
Frantum,  16  La.  428,  that  by  the  Spanish  law  of  the  Partida,  the  party  evicted, 
whether  he  possessed  in  good  or  bad  faith,  was  not  bound  to  deliver  up  the  premises  to 
the  owner  until  he  was  reimbursed  for  necessary  repairs  ;  and  Merlin  (1  Repertoire  de 
Jurisprudence,  verbo.  Amelioration)  lays  down  the  same  as  a  settled  rule.  The  Code 
Napoleon,  art.  1638,  declares,  that  if  at  the  time  of  the  eviction  the  property  sold  has 
risen  in  value,  even  toUhout  the  buyer  having  wntribuUd  thereto,  the  seller  is  bound 
to  pay  him,  not  only  the  original  price  and  the  profits,  but  the  amount  of  the  value 
above  the  price  of  the  sale,  even  though  the  event  which  had  quadrupled  the  value 
was  not  and  could  not  be  foreseen.  ToulHer,  title  8,  des  Contrats,  n.  286.  This  was 
also  the  law  of  Louisiana,  under  the  code  of  1808.  Succession  of  Dunford,  11  Rob. 
(U.)  183. 

(c)  Abeor  v.  French,  2  Show.  28  ;  Young's  Case,  1  Ld.  Raym.  726.     This  principle 
does  not  apply  to  the  case  of  a  private  way.    The  right  is  confined  to  public  highways 

1  Ace.  Gibson  v.  Hutchins,  12  La.  An.  545,  overruling  Peaice  v.  Frantum,  cited  in 
note  (5). 
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*  339  it  is  lawful  to  raze  houses  to  the  *  ground  to  prevent  the 
spreading  of  a  conflagration,  (a)  These  are  cases  of  urgent 
necessity,  in  which  no  action  laj  at  common  law  by  the  indi- 
vidual who  sustained  the  injury ;  but  private  property  must,  in 
many  other  instances,  yield  to  the  general  interest  (A)  The 
right  of  eminent  domain,  or  inherent  sovereign  power,  gives  to 
the  legislature  the  control  of  private  property  for  public  uses, 
and  for  public  uses  only.(^)  Roads  may  be  cut  through  the 
cultivated  lands  of  individuals  without  their  consent;  but  in 
New  York,  and  generally  in  the  other  states,  it  must  be  done  by 
town  ofiScers  of  their  own  appointment^  upon  the  previous  appli- 

oat  of  repair.  Taylor  v.  Whitehead,  Doag.  745.  So,  an  entry  apon  another's  land 
may  be  justified  in  cases  of  oyermling  necessity,  or  to  recorer  property  carried  on 
another's  ground  by  the  force  of  the  elements,  without  the  owner's  fault,  or  power  to 
prevent  it.  Choke,  J.,  6  Ed.  IV.  7  ;  Domat's  Civil  Law,  b.  2,  tit  9,  sec.  2,  art.  8,  4. 
See  in/raf  568. 

(a)  Dyer,  36,  b ;  2  Bulst.  61,  arg.,  and  several  cases  fh>m  the  Year  Books,  there 
cited  ;  Case  of  the  Ring's  Prerogative  in  Saltpetre,  12  Co.  18 ;  Mouse's  Case,  12  Co. 
68  i  1  Dallas,  868,  M'Rean,  C.  J.;  Buller,  J.,  in  Governor,  &c.  v.  Meredith,  4  T.  R. 
797. 

{b)  In  the  city  of  New  York,  by  statute  (2  R.  L.  868),  in  case  a  building  be  de- 
stroyed by  order  of  the  city  magistracy,  to  stop  a  conflagration,  the  city  must  indemnify 
the  owner,  unless  it  be  a  case  in  which  the  building  would  have  been  inevitably  de- 
stroyed by  the  fire  if  it  had  not  been  pulled  down  or  blown  up.  Mayor  of  New  York 
V.  Lord,  17  Wendell,  285.  But  the  remedy  of  the  owner  is  said  to  be  limited  to  the 
amount  of  the  aasessment  made  according  to  the  sUUtUe,  and  the  corporation  of  New 
York  is  not  liable  to  an  action  cU  common  law  for  compensation  for  the  loss  of  property 
so  destroyed  by  order  of  the  magistracy.  Russell  v.  The  Mayor  of  New  York,  2  Denio, 
461.  The  remedy  under  the  act  does  not  extend  to  allow  a  recovery  in  damages  for 
merchandise  in  the  building  when  destroyed,  and  being  the  property  of  a  third  person. 
Stone  V.  The  Mayor,  &c.  of  New  York,  26  Wend.  167. 

{c)  Grotius,  b.  1,  c.  1,  sec  6  ;  ib.  b.  2,  c  14,  sec  7 ;  ib.  b.  3,  c  19,  sec  7 ;  c  20, 
sec.  7 ;  Puff.  b.  8,  c.  5,  sec  7  ;  Bynk.  Quaest  Jur.  Pub.  b.  2,  c.  15  ;  Yattel,  b.  1,  c  20, 
sec.  244 ;  Esprit  des  Loix,  iii  203 ;  Gardner  v.  Village  of  Newburgh,  2  Johns.  Ch. 
162 ;  Louisville  C.  k  C.  Railroad  v.  Chappell,  1  Rice  (S.  C),  888.  Ce  Domaina 
Eminent,  n'a  lieu  que  dans  une  n^cesait^  de  I'^tat  Puff,  par  Barbeyrac,  ib.  Biena 
publics  qui  appartiennent  k  I'^tat,  qui  doivent  servir  pour  la  conservation  de  I'^tat 
s'appelleot  le  Domaine  de  I'Etat.  Puff.  ib.  sec  8.  Here  the  distinction  is  clearly 
marked  between  the  CTMnent  domain  and  the  public  domain,  or  domain  of  the  state  ; 
and  for  the  rights  of  the  latter,  as  vested  in  the  United  States,  see  i.  257.  But  M. 
Proudhon,  in  his  Traits  du  Domaine  Public,  makes  a  material  subdivision  of  this  second 
branch  of  domain,  and  applies  the  public  domain  to  that  kind  of  property  which  the 
government  holds  as  mere  trustee  for  the  use  of  the  public,  such  as  public  highways, 
navigable  rivers,  salt  springs,  Ice,  and  which  are  not,  as  of  course,  alienable ;  and  the 
domain  of  the  state,  which  applies  only  to  things  in  which  the  state  has  the  same  abao* 
lute  property  as  an  individual  would  have  in  like  caaes«  See  the  American  Jurist,  xix. 
121. 
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cation  of  twelve  freeholders;  and  the  value  of  the  lands  and 
amount  of  the  damages  must  be  assessed  bjr  a  jury,  and  paid  to 
the  owner.  ((2)  So  lands  adjoining  the  New  York  canals  were 
made  liable  to  be  assumed  for  the  public  use,  so  far  as  was 
necessary  for  the  great  object  of  the  canals ;  and  provision  was 
made  for  compensation  to  the  individuals  injured,  by  the  assess- 
ment and  payment  of  the  damages,  (e)  In  these  and  other  in- 
stances which  might  be  enumerated,  the  interest  of  the  public 
is  deemed  paramount  to  that  of  any  private  individual;  and  yet, 
even  here,  the  Constitution  of  the  United  States,  and  of  most  of 
the  states  of  the  Union,  have  imposed  a  great  and  valuable  check 
upon  the  exercise  of  legislative  power,  by  declaring  that  private 
property  should  not  be  taken  for  public  use  without  just  com- 
pensation.  A  provision  for  compensation  is  a  necessary  attend- 
ant on  the  due  and  constitutional  exercise  of  the  power  of  the 
lawgiver  to  deprive  an  individual  of  his  property  without  his 
consent;  and  this  principle  in  American  constitutional  juris- 
prudence is  founded  in  natural  equity,  and  is  laid  down  by 
jurists  as  an  acknowledged  principle  of  universal  law.  (/) 

(d)  N.  Y.  Reyiaed  Statutes,  i.  514,  516. 

(e)  The  damages  may  be  assessed  iu  any  equitable  and  fair  mode,  to  be  provided  by 
lav,  without  the  interrention  of  a  jury,  inasmuch  as  trial  by  jury  is  only  required  on 
iwues  in  fact,  in  civil  and  criminal  cases  in  courts  of  justice.  Beekman  v.  Saratoga 
and  Schenectady  Railroad  Co.,  8  Paige,  45  ;  Bonaparte  v.  C.  &  A.  Railroad  Co.,  1 
Baldw.  C.  C.  205  ;  Hailrxwd  Company  v.  Davis,  2  Dev.  &  Batt.  (N.  C.)  451,  464  ;  Will- 
yard  v.  Hamilton,  7  Ohio  [pt  2],  115 ;  Louisville  C.  &  C.  Bailroad  v,  Chappell,  1 
Rice  (S.  C),  388. 

if)  Grotius,  de  Jure,  B.  &  P.  b.  8,  c  19,  sec.  7 ;  c  20,  sec  7  ;  PuiT.  de  Jure  Nat.  et 
Gent.  b.  8,  c  5,  sec.  8,  7  ;  Bynk.  Quiest  Jur.  Pub.  b.  2,  c.  15  ;  Yattel,  b.  1,  c.  20,  sec. 
244 ;  Heinec.  Elem.  Jur.  et  Nat.  b.  2,  c  8,  sec.  170.  The  better  opinion  is,  that  the 
compensation,  or  offer  of  it,  must  precede  or  be  concurrent  with  the  seizure  and  entry 
upon  private  property  under  the  authority  of  the  state.  The  government  is  bound,  in 
such  cases,  to  provide  some  tribunal  for  the  assessment  of  the  compensation  or  indemnity, 
before  which  each  party  may  meet  and  discuss  their  claims  on  equal  terms  ;  and  if  the 
government  proceed  without  taking  these  steps,  their  officers  and  agents  may  and  ought 
to  be  restrained  by  injunction.  The  process  of  injunction  was  granted  by  the  Court  of 
Chancery  in  Gardner  v.  Village  of  Newbuigh,  and  it  was  also  sustained  by  the  Supreme 
Court  of  Louisiana  in  a  like  case.  2  Johns.  Ch.  162.  Henderson  v.  Mayor,  &o.  of  New 
Orleans,  5  La  416.  The  Civil  Code  of  Louisiana,  art.  489,  had  declared  that  there 
must  be  the  previous  indemnity,  and  so  did  the  Code  Napoleon,  art. '645,  and  the  con* 
stitutional  charter  of  Ix>ui8  XVIII.  The  provision  in  our  American  constitutions  is 
essentially  the  same,  though  not  in  the  same  words  precisely,  and  it  would  seem  to 
require  the  same  construction.  Several  of  them  declare  that  private  property  shall  not 
be  taken  for  public  use  tpithout/ull  eompenaatum  being  made.  The  settled  and  fonda- 
mental  doctrine  is,  that  government  has  no  righi  to  take  private  property  'for  publio 
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•340      •It  undoubtedly  must  rest,   as  a  general  rule,  in  the 
wisdom  of  the  legislature,  to  determine  when  public  uses 

parposes  without  giving  a  just  compenaation  ;  and  it  seems  to  be  neoessarily  implied 
that  the  indemnity  should,  in  cases  which  will  admit  of  it,  be  previously  and  equitably 
ascertained,  and  be  ready  for  reception  concurrently  in  point  of  time  with  the  actual 
ezerdse  of  the-right  of  eminent  domain.  This  point  was  ably  discussed  in  Thompson 
V,  Grand  Oulf  R.  R.  and  Banking  Company,  8  Howard  (Miss.)>  240,  and  the  decision 
was,  that  the  compensation  must  precede  the  seizure  of  private  property  for  public 
uses.  This  was  also  the  opinion  of  Chancellor  Walworth,  of  New  York,  in  Lyon  v. 
Jarome,  26  Wend.  497.  But  it  is  not  to  be  understood  that  a  statute  assuming  private 
property  for  public  purposes,  without  compensation,  is  absolutely  void,  so  as  to  render 
all  persons  acting  in  execution  of  it  trespassers.  Some  of  the  judicial  dicta  seem  to  go 
that  length,  but  others  do  not  12  Serg.  &  B.  866,  872  ;  20  Johns.  745.  In  Cose  v. 
Thompeon,  6  Wend.  684,  it  was  held  that  neither  the  payment  nor  the  assessment  need 
precede  the  opening  of  a  road  over  the  land  of  an  individual.  The  compensation  may- 
have  been  provided  for  without  constituting  part  and  parcel  of  the  act  itself,  and  I 
think  the  more  ressonable  and  practicable  construction  to  be,  that  the  statute  would 
be  prima  fadt  good  and  binding,  and  sufficient  to  justify  acts  done  under  it,  until  a 
party  was  restrained  by  judicial  process,  founded  on  the  paramount  authority  of  the 
constitution. 

In  Bonaparte  o.  C.  &  A.  Railroad  Co.,  1  Bald.  C.  C.  U.  S.  205,  it  was  held  that  a 
law  taking  private  property  for  public  use,  without  providing  for  compensation,  was 
not  void,  for  it  may  be  done  by  a  subsequent  law.  But  the  execution  of  the  law  will 
be  eigo^i'^  until  the  provision  be  made,  and  the  payment  ought  to  be  simultaneous 
with  the  actual  appropriation  of  the  property.  It  is  admitted  that  even  a  statute 
franchise,  as  a  toll  bridge  or  road,  must  yield  to  the  sovereign  right  of  eminent  do- 
main, and  may  be  impaired  or  taken  away,  and  appropriated  to  public  uses  whenever 
the  public  exigencies  require  it,  for  a  franchise  is  fixed  and  determinate  property ; 
but  it  must  be  on  the  condition  of  making  just  compensation  to  the  proprietors.  Even 
if  the  damage  be  merely  amMpunUiaX  or  indirect,  as  by  the  creation  of  a  new  and  rival 
franchise  in  a  case  required  by  public  necessities,  the  same  compensation  is  due,  and 
the  cases  of  Thurston  v.  Hancock,  12  Mass.  220,  and  Callender  v.  Manth,  I  Pick.  418^ 
are  erroneous,  so  far  as  they  contravene  such  a  palpably  clear  and  just  doctrine.  If 
A.  be  the  owner  of  a  mill,  and  the  legislature  authorize  a  diversion  of  the  water-course 
which  supplies  it,  whereby  the  mill  is  injured  or  ruined,  is  not  that  a  consequential 
damsge  to  be  paid  for  ?  The  solid  principle  is  too  deeply  rooted  in  law  and  justice  to 
be  shaken.  Gardner  v.  Village  of  Newburgh,  2  Johns.  Oh.  162  ;  Story,  J.,  in  Charles 
River  Bridge  v.  Warren  Bridge,  11  Peters,  688,  641.  The  juct  eompenmtion  to  the 
owner  for  taking  his  property  for  public  uses,  without  his  consent,  means  the  actual 
value  of  the  property  in  money,  without  any  deduction  for  estimated  profit  or  ad- 
vantages accruing  to  the  owner  from  the  public  use  of  his  property.  Speculative 
advantages  or  disadvantsges,  independent  of  the  intrinsic  value  of  the  property  from 
the  improvement,  are  a  matter  of  set-off  against  each  other,  and  do  not  oflect  the  diy 
claim  for  the  intrinsic  value  of  the  property  taken.  Jacob  v.  City  of  Louisville,  9 
Dana,  114.  In  Symonds  v.  City  of  Cincinnati,  14  Ohio,  147,  it  waa  adjudged  that  it 
was  a  comiietent  matter  of  defence  in  a  suit  for  compensation  for  the  value  of  privmta 
property  taken  for  public  use,  to  show  the  increased  benefit  conferred  on  the  owner  by 
the  appropriation,  as  a  set-off  against  the  value  of  the  property  taken.  The  case  wia 
ably  discussed,  and  Mr.  Justice  Bead,  who  dissented  from  the  decision,  contended  that 
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require  the  assumption  of  private  property ;  but  if  they  should 
take  it  for  a  purpose  not  of  a  public  nature,  as  if  the  legislature 

the  owner  was  entitled  to  the  value  of  his  property  taken  without  the  deduction  of  any 
reflecting  advantage.  In  Bailroad  Company  o.  Davis,  2  Dev.  &  Batt.  (N.  G.)  461,  it 
was  held  that  payment  of  the  compensation  and  the  assessment  of  the  qiMfUum  might 
be  made  subsequently,  and  need  not  necessarily  precede  the  entry  and  possession  under 
the  statute  authority  ;  and  that  the  legiskture  was  not  restricted  to  a  mere  easement 
in  the  property,  but  might  take  the  entire  interest  of  the  individual,  if  it  deemed  the 
public  exigency  to  require  it ;  and  that  though  a  railroad  company  be  a  private  corpo- 
ration, and  its  outlays  and  emoluments  private  property,  yet  the  road  is  a  public  high- 
way and  for  public  uses,  and  the  absolute  property  may  be  vested  in  the  company. 
The  questions  in  that  case  were  ably  discussed  in  the  opinion  delivered  by  C.  J.  Ruffiu  ; 
and  if  the  doctrine  of  the  court  should  be  deemed  rather  latitudinary  in  respect  to  the 
legislative  right  of  eminent  domain,  it  is  to  be  observed  that  the  constitution  of  North 
Carolina  has  no  express  provision  declaring  that  *'  private  property  shall  not  be  taken 
for  public  uses  without  just  compensation."  But  though  it  be  not  a  constitutional 
principle,  yet  the  principle  exists  with  stringent  force,  independent  of  any  positive 
provision. 

There  is  no  such  provision  in  the  constitution  of  South  Carolina ;  and  it  was  ac- 
cordingly held,  after  an  able  discussion,  that  the  legislature  had  a  right  to  cause  roads 
to  be  opened,  and  materials  taken  for  keeping  them  in  repair,  without  the  consent 
of  the  owner  of  the  private  property,  and  without  making  compensation.  Several 
of  the  judges  were  not  satisfied  with  the  decision,  as  respected  the  absence  of  compen- 
sation, and  especially  in  the  delegation  of  such  power  to  the  commissioners  of  roads. 
The  opinion  of  Mr.  Justice  Richardson,  in  support  of  the  duty  of  making  compensation, 
was  veiy  elaborate  and  powerful.     The  State  v.  Dawson,  8  HiU,  100. 

In  ancient  Rome,  such  respect  was  paid  to  the  rights  of  private  property,  that  a 
scheme  of  the  censors,  B.  C.  179,  to  supply  the  city  with  water  by  means  of  an 
aqueduct,  was  defeated  by  the  refusal  of  a  proprietor  to  let  it  be  carried  through  his 
lands  ;  and,  at  a  subsequent  period,  the  senate  decreed  that  it  should  be  lawful  to  take 
from  the  adjoining  lands  of  individuals  the  materials  requisite  for  the  repairs  of 
aqueducts,  upon  an  estimcUe  of  the  value  or  damages  to  he  made  by  good  men,  and  doing, 
at  the  same  time,  the  least  possible  injury  to  the  owners.  When  a  private  house  was 
injured  by  a  public  road  or  aqueduct,  the  Emperor  Tiberius  paid  the  damage,  on 
petition  by  the  party  to  the  senate.  Tacit  Ann.  b.  1,  §  75.  So,  in  London,  by  an 
act  of  Parliament,  as  early  as  1544,  the  corporation  of  the  city  was  invested*  with  the 
power  to  enter  upon  and  appropriate  private  property  requisite  for  the  purpose  of 
supplying  the  city  with  water  ;  but  the  ground  needed  was  to  be  appraised  by  three 
or  four  different  |iersous  appointed  by  the  lord  chancellor,  and  to  be  ]iaid  for  within 
one  month  after  possession  taken.  See  King's  Memoir  on  the  Croton  Aqueduct, 
with  a  learned  and  veiy  interesting  Preliminary  Essay,  25,  27»  51. 

The  exercise  of  the  legislative  power  of  eminent  domain  was  learnedly  discussed  in 
the  case  of  Bloodgood  v.  M.  &  H.  Railroad  Company,  14  Wend.  51  ;  8.  c.  18  id.  1,  59 ; 
and  it  was  held  by  the  court,  in  the  last  resort  on  error,  that  the  legislature  might 
authorize  railroad  companies  to  enter  upon  and  appropriate  private  property  in  land 
for  the  use  of  the  road,  so  far  as  it  became  indispensably  necessary  for  the  purpose  of 
the  road ;  provided,  provision  be  made  in  the  act  for  the  assessment  and  payment  to 
the  owner  of  the  damages  incurred.  If  the  provision  was  made,  it  was  held  to  b^ 
sufScient,  and  that  the  damages  need  not  be  actually  ascertained  and  paid  previous 
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should  take  die  property  of  A.  and  gire  it  to  R,  or  if  tiiej 
sboald  Taeate  a  grant  of  prc^iertr,  or  of  a  franduae,  under  the 

to  tbe  cotrf  aad  sppnipmtioa  of  tiw  |nmieilf.    See  ibo  Fleleher  v.  TV  Anbora  ft 
0f  .  B.  &,  2$  WewL  462,  464.    TUi  if  the  eoBitnictioB  setoi  to  Eoglisk 
is  like  raere,  and  ffeqaently,  as  Lofd  Dibihih  otaerred,  the  aBout  cf 
caiiiiot  be  aaeertaiiied  nntil  tht  woik  ii  done.     lister  r.  Loblej,  7  Ad.  ft  EL  124. 
But  ia  Doe  V,  Gcoi^a  B.  B.  ft  B.  Con.,  1  Keflj,  524,  it  was  fadd  Oat  the  titfc  to 
tbe  piupeiij  iSHiiiiwI  for  the  road  did  sot  pass  from  the  origmal  ovaer  mmdk  Iht  pn- 
aeribed  coaipensation  was  actaallj  madeL    And  in  aooe  of  tbe  rnlvmy  acts  is  Eb^ 
laad,  the  eompaaj  ia  prohibited  from  enteriag  oa  tbe  land  witfaont  consent,  nntfl  tlm 
aseertained  compensation  is  paid  or  tendered.    So  in  MisBssippi,  die  dinupA  for  land 
taken  for  a  ndlroadmnst  first  be  paid,  before  tiwrii^t  to  tbe  nae  of  it  becoasn  rested. 
Stewart  a,  B.  R.  Compaaj,  7  Sm.  ft  M.  568.    It  rests  with  the  fcystsiaie  to  jndgs 
of  tbe  eaaes  wbieh  require  the  <^erstion  of  the  ti^  of  eminent  doemin,  and  it  may 
be  applied  to  tbe  case  of  roads,  tnnipikei^   raflwmys,  canals,  fieiries^  bridges,  ftc. 
proTided  there  be,  in  tbe  aasomption  cf  the  property,  eridcnt  utility  and  reasonable 
aeeommodation  as  rmpeets  the  pablie^    CottriUv.  Myrick,  3  Paiit  222;  Dyer  v.  The 
Toscalooea  Brid|ce  Company,  2  Porter,   296 :    Harding  v.  Goodlett.  3  Ya^   41 ; 
Chaocellor  Walworth,  in  18  Wend.  14,  15.    Tbe  Sapreme  Coort  of  MasaachnaettB* 
in  Boston  Water  Power  Co.  «.  Boston  and  Woreeater  Railroad  Co^  Jannaiy,  1840,  23 
Pick.  360,  held  that  tbe  right  of  eminent  domain  mi|^t  be  ezerosed  in  the  caaes  of 
fruiehise  aB  well  aB  oi  persoDal  property,  in  proper  eaaei^  and  on  making  dne  compen- 
sation.   There  is  no  donbt  of  it.     Property  in  a  franchiae  is  not  more  sacred  than 
private  piopeilj  in  land  under  a  patent,  and  the  principle  was  dedared  in  the  caae  of 
Bonaparte,  abore  mentioned.    The  doctrine  of  the  eaaes  in  14  and  18  Wendell  appean 
to  settle  the  principle  of  oonstitational  law  upon  a  reasonaUe  and  practicable  foonda- 
tion.    See  also,  the  strong  snd  dear  caae  of  The  Lonisrille  C.  ft  C.  Railroad  Ca  v. 
Chappell,  Rice  (S.  C),  383,  and  of  Backns  «.  Lebsnon,  11  N.  EL  10,  to  the  same  point 
But  a  statate  incorpomting  a  company  to  take  prirate  property  without  consent  of  the 
owner,  for  the  coostmctioii  of  a  bridge,  and  making  no  provuion/or  hit  indnmnit^^  is 
nncottstatatiood  and  void.    Thatcher  v.  Dartmouth  Bridge  Co.,  18  Pick.  501,  and  in  the 
case  of  Sinnickson  9.  Johnsons^  2  Har.  (K.  J.)  129,  the  erection  of  a  dam  aeroas  a 
navigable  water  by  an  indiridoal,  under  the  authority  of  a  statate  proriding  no 
remedy  to  the  owner  of  a  meadow  orerflowed  by  means  of  a  dam,  waa  hdd  to  be  an 
injury  for  which  the  owner  had  his  remedy  by  action  for  damages.     And  in  Taylor  «• 
Porter,  4  Hill,  140,  it  was  held  that  the  prirate  property  could  not  be  taken,  nor 
a  private  road  established  for  private  use,  not  even  by  a  legislative  act,  without  the 
consent  of  the  owner,  and  that  any  statate  doing  it  was  unconstitationaL    It  can  only 
be  taken  by  statute  for  ;>tt^/ic  uses,  and  not  even  then  without  just  compensation  to 
the  owner.    C.  J.  Nelson  dissented,  on  the  groand  that  the  laying  out  private  roads 
over  tbe  lands  of  other8»  to  accommodate  one  or  more  individoala,  and  witiioat  the 
consent  of  the  owner,  was  within  tbe  right  of  eminent  domain,  and  justified  by  that 
principle  and  by  immemorial  usage.     I  apprehend  that  the  deddon  of  the  coort  waa 
fonnded  on  jnst  prindples,  and  that  taking  private  property  for  privale  aoes»  without 
the  consent  of  the  owner,  is  an  ahnse  of  the  right  of  eminent  domain,  and  contrary  to 
fundamental  and  constitntional  doctrine  in  the  English  and  American  law.    See  amte, 
13,  and  note  ((),  ib.,  and  the  cases  »upra  in  this  note,  and  see  the  subsequent  note  (a). 
The  revised  constitution  of  New  York,  of  1846,  has  settled  this  qaestion  difFerently, 
for  it  declares  that  privaU  roads  may  be  opened  in  the  manner  to  be  prescribed  by 
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pretext  of  some  public  use  or  service,  such  cases  would  be  gross 
abuses  of  their  discretion,  and  fraudulent  attacks  on  private 
right,  and  the  law  would  be  clearly  unconstitutional  and 
void,  (a)  ^(2;)    Real  property,  and  the  rights  and  privileges  of 

law,  but  the  person  to  be  benefited  most  first  pay  the  damages  to  be  assessed.  Art 
1.  §  7. 

The  prii^ciple  of  not  taking  private  property  for  pablic  oaes,  without  due  com- 
pensation to  the  owner,  has  become  an  acknowledged  one  in  the  Scotch  law,  and  is 
to  be  found  in  the  British  statute  of  1  Ac  2  Wm.  lY.  c  48,  relative  to  roads  and  high- 
ways.   Bell's  Principles  of  the  Law  of  Scotland,  178,  174. 

(a)  Wilkinson  v.  LeUnd,  2  Peters,  658  ;  Harding  9.  Goodlett,  8  Yeig.  41 ;  Case  of 
Albany  Street,  11  Wend.  149 ;  In  the  matter  of  John  and  Cherry  Streets,  in  New 
York,  19  id.  659  ;  C.  J.  Parker,  in  Rice  v.  Parkman,  16  Mass.  880 ;  Norman  v.  Heist, 
5  V^tts  &  S.  171;  Yarick  v.  Paige,  5  Paige,  146,  147, 159, 160,  8.  p.  The  opinion  of 
the  vice-chancellor  in  the  last  case  contained  a  spirited  vindication  of  the  constitu- 
tional sanctity  of  private  property,  against  the  abuses  of  the  right  of  eminent  domain. 
See,  also,  the  able  and  elaborate  opinion  of  Chancellor  Bibb,  of  the  Louisville  Ohanceiy 
Court  in  Kentucky,  in  the  case  of  Applegate  and  Others  v.  Lexington  and  Ohio  Bail- 
road  Company,  decided  in  November,  1888,  in  which  case  an  injunction  was  granted 
after  argument,  eigoining  the  defendants  from  running  cars  and  carriages,  by  steam 
or  otherwise,  upon  their  railroad  along  the  main  street  in  the  dty  of  Louisville.  It 
was  s^judged  to  be  a  common  nuisance,  with  special  damage,  a  purpresture  amounting 
to  a  nuisance,  and  a  disturbance  of  easements  annexed  by  grant  to  private  estates,  and 
of  privileges  secured  by  statute ;  and  that  the  right  of  eminent  domain  did  not  author- 

1  PiOUe  Uses.  — (a)  It  has  bean  said  that  Brown,  25  Iowa,  540;  [Matter  of  Deans- 

whether  the  object  for  which  property  is  ville  Cemetery  Assn.,  66  N.  Y.  569.]    But 

taken  or  a  tax  imposed  is  a  public  use  it  has  also  been  laid  down,  and  it  would 

must  be   determined   by  the  judiciary,  seem  to  be  the  better  doctrine,  that  on 

making,   of   course,   all   reasonable  pre-  such  questions  the  discretion  of  the  legis- 

sumptions  in  favor   of  legislative    acts,  lature  cannot  be  controlled  by  the  courts, 

Talbot  V,  Hudson,  16  Gray,  417 ;  opinion  except,  perhaps,  where  its  action  is  clearly 

of  Cooley,  J.,  People  n.  Salem,  20  Mich,  evasive,  or   where    there   is   a  palpable 

452;  Sadler  v.   Langhaifi,  84  Ala.  811,  usurpation  of  authority.    Cooley,  Const. 

821 ;  Horton  v.  Squankuro,   &c.   Co.,  8  Lim.  c.  1, 1st  ed.  129 ;  note  to  People  v. 

Am.   Law  Reg.  N.  b.  179  ;  Bankhead  v.  Salem,   5  Am.  Law  Rev.  148   et  seq, ; 

(x)  Public  use  includes  the  acoommo-  Costa  W.  Co.,  67  CaL  659.     Land  cannot 

dation  of  a  considerable  portion  of  the  be  taken  for  a  private  way  or  drain,  or 

community,  though  every  member  may  any  private  purpose :  Cole  v.  La  Grange, 

not  be  benefited  thereby.    Hagar  v.  Re-  118  U.  S.  I ;  State  v.  Driggs  D.  Co.,  45 

clamation  District,  111  U.  S.  701 ;  Wnrtz  N.  J.  L.  91  ;  Fleming  v,  Hull,  78  Iowa, 

V.   Hoagland,  114  U.  S.   606 ;  Foster  v.  598  ;  Cons.  Channel  Co.  9.  Central  Pac. 

Park  Commissioners,  188  Mass.  821  ;  Col-  R.  Co.,  51  Cal.  269;  Douglass  v.  Byrnes, 

fax  T.  Commissioners  v.  East  Jjake  F.  D.  59  Fed.  Rep.  29  ;  Welton  v.  Dickson,  88 

District,  127  111.  581 ;  Pool  v.  Trexler,  76  Neb.   767 ;  or  for  a  railroad,   when  the 

N.  C.  297  ;  Smeaton  r.  Martin,  57  Wis.  object  is  merely  a  matter  of  convenience  in 

864  ;  Lake  Plessanton  W.  Co.  v.  Contra  mining  coal,  or  to  reach  a  private  mann- 
VOL.  n.  —  84  [529] 
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private  corporate  bodies,  are  all  held  by  grant  or  charter  from 
goyemment,  and  it  would  be  a  violation  of  contract,  and  repng* 

ize  the  l^gislatiire  to  delegate  to  any  priTate  person  or  company  the  lawful  power  of 
dutorbing  private  right  and  property  for  their  own  nee  and  emolument.  Bat  this 
decree  was  afterwards  reviewed  in  the  Eentacky  Court  of  Appeals,  and  modified,  and 
the  ixgunction  against  the  running  of  cars  on  the  railway  on  Main  Street,  in  the  city 
of  Louisville,  by  the  Lexington  and  Ohio  Railroad  Company,  dissolved.  The  Court 
of  Appeals,  in  Uie  strong  opinion  delivered  by  Chief  Justice  Robertson,  declared  that^ 
upon  the  facts  in  the  case,  the  running  of  railroad  cars,  by  horses  or  steam,  through 
the  street,  was  not  a  nmsance,  but  conducive  to  the  public  interest  and  prosperity  of 
Louisville ;  that  the  legislature  could  constitutionally  exert  her  eminent  domain,  in 
taking  private  property  for  public  use,  through  the  instrumentality  of  a  railroad  com- 
pany ;  that  private  corporations,  establishing  turnpikes  and  railroads,  may,  in  this 
respect,  be  deemed  public  agents,  and  may  take  private  property  for  public  usee,  on 
making  just  compensation ;  that  no  compensation  was  requisite  in  this  case,  as  Ihe 
street  was  dedicated  to  public  uses,  and  the  railroad,  with  locomotive  steam  cars,  was 


Speer  v.  Bkirsville,  50  Penn.  St.  150; 
Olmstead  v.  Camp,  88  Conn.  532,  552 ; 
Comm.  V.  Breed,  4  Pick.  460,  468  ;  Tide- 
water Co.  V.  Coster,  8  C  £.  Green  (N. 
J.),  518,  521,  522;  cf.  67,  68.  Judge 
Cooley,  in  c.  16  (Eminent  Domain),  588, 
refers  to  the  settled  practice  of  free  gov- 
ernments as  the  test.  Perhaps  it  is  on 
this  ground  that  the  mill  acts  have  been 
sustained  in  so  many  states.  Olmstead  v. 
Camp,  88  Conn.  582,  552.  See  Ash  v. 
Cummings,  50  N.  H.  591 ;  Doi^gan  v. 
Boston,  12  Allen,  228,  238.  But  see 
Sadler  v.  Langham,  34  Ala.  811 ;  Tyler  v. 
Beacher,  44  Yt  648.    One  or  two  other 


examples  are  given  of  puipoees  for  which 
the  courts  have  supported  the  exercise  of 
the  power  of  eminent  domain.  —  The  use 
of  the  government  of  the  United  States. 
Reddall  v.  Bryan,  14  Md.  444  ;  Burt  v. 
Merchants'  Ins.  Co.,  106  Mass.  856  ;  eon- 
tm,  Trombley  v.  Humphrey,  88  Mich. 
471.  — The  benefit  of  a  navigable  canal 
outside  the  state,  and  belonging  to  a  for- 
eign corporation.  Matter  of  Townsend, 
30  N.  T.  171.  —  The  partial  taking  down 
of  a  dam  to  relieve  certain  meadows  from 
flowage.  Talbot  v.  Hudson,  supra.  — 
Supplying  a  villsge  with  pure  water. 
Lumbard  v.  Steams,  4  Cush.  60.  —  Sew- 


factory,  or  to  carry  summer  excursionists 
to  and  from  a  point  of  interest  or  curiosity. 
Waddeirs  Appeal,  84  Penn.  8t.  90;  Re 
Kisgara  Falls  R.  Co.,  108  N.  T.  875 ; 
Brock  V.  Bamett,  57  Vt.  172;  Spring 
Valley  W.  Works  v.  San  Mateo  W.  Works, 
64  Cal.  128;  Pittsbuig,  Ac.  R.  Co.  o. 
Benwood  Iron- Works,  81  W.  Va.  710; 
Phillips  0.  Watson,  68  Iowa,  28.  The  fee 
of  land  may  be  taken ,  but  the  presumption 
is  against  such  taking  if  the  terms  of  the 
statute  are  doubtful.  Winch  v.  Thames 
Conservators,  L.  B.  7  C.  P.  471  ;  9  id. 
878  ;  Lee  Conservancy  Board  «.  Button, 
12  Ch.  D.  888 ;  6  A.  C.  685  ;  Pickman  v. 

[680] 


Peabody,  145  MaiM.  480 ;  Indiana  Central 
Cftnal  Co.  V.  State,  58  Ind«  675  ;  Malone 
o.  Toledo,  84  Ohio  St  541 ;  McCombs  v. 
Stewart,  40  id.  647.  The  water  in  streams 
or  ponds  may  be  taken  for  domestic  uses, 
and  also  for  such  other  uses  as  are  fairly 
incidental  to  the  ordinary  modes  of  living 
in  cities  and  towns.  Watson  v,  Needham, 
161  Mass.  404,  410.  The  question  whether 
the  use  is  public  is  a  judicial  one,  but  the 
quantity  to  be  taken,  when  the  use  is  pub* 
lie,  rests  in  the  discretion  of  the  Legidatnre. 
Shoemaker  v.  United  States,  147  U.  S.  282  ; 
Pocsntico  Water  Co.  v.  Bird,  180  N.  Y. 
240 ;  Wisconsin  Water  Co.  v.  Winans,  85 
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nant  to  the  Constitation  of  the  United  States,  to  interfere  with 
private  property,  except  under  the  limitations  which  have  been 
mentioned. 

no  muBaiioe  or  paiprefltare,  not  inconsiBtent  with  the  olgect  of  the  street^  which  was 
otherwise  in  full  nee  as  a  public  highway ;  that  though  the  grant  from  the  corpora- 
tion, of  the  privily  of  making  a  railway  through  the  street,  might  be  productive  of 
some  inconvenience,  it  was  greatly  overbalanced  by  the  public  benefit  resnlting  from 
the  use  of  the  rail  cars.  Leidngton  and  Ohio  Railroad  v.  Applegate,  8  Dana,  289, 
Case  of  Philadelphia  and  Trenton  Bailroad  Company,  6  Wharton,  26,  s.  p.  But  in 
Cooper  V.  Alden,  Harr.  Ch.  (Mich.)  72,  an  iE^unction  to  stop  a  railroad  through  a 
street  in  the  city  of  Detroit  was  granted.  The  rule  for  or  against  such  a  right  maj 
be  governed  by  the  circumstances  and  sound  discretion  of  the  case.  In  the  case  of 
The  Hudson  and  Delaware  Canal  Co.  v,  N.  T.  and  Erie  R.  B.  Co.,  9  Paige,  828,  the 
remedy  in  chancery  by  iigunction  was  admitted,  if  the  construction  of  a  railroad 
would  work  imminent  danger  to  the  works  of  a  canal  company  previously  and  lawfrdlj 
constructed,  and  to  the  use  of  them. 


ers  for  cities.      Hildreth  v.  Lowell,   11  Allen,  228,  242.    See  the  cases  cited  in 

Gray,   845.  —  Draining  swamps.     Ander-  the  aigaments.    Cf.  Coster  v.  Tide  Water 

son  V.  Kerns  Draining  Co.,  14  Ind.  199.  Co.,  8  C.  £.  Green  (N.  J.),  54,  518  ;  Em- 

—  Abating  a  nuisance.    Dingley  o.  City  of  buiy  v.  Conner,  8  N.  Y.  511. 


Boston,  100  Mass.  544. — Levees.  Mith- 
off  V,  Carrollton,  12  La.  An.  185.—  School* 
houses.  Williams  v.  School  District  6  in 
Newfane,  88  Vt.  271.  So,  a  betterment 
act  was  held  constitutional  which  assessed 
part  of  the  cost  of  a  street  in  a  city  on  the 


On  the  other  hand,  a  private  way  for 
private  purposes  only  cannot  constitu* 
tionally  be  established  over  the  land  of 
another  against  his  consent.  Supra^  889, 
n.  (/);  Nesbitt  v.  Trumbo,  89  111.  110; 
Crear  v.  Crossly,  40  111.  175  ;  Dickey  v. 


abutters,  and  gave  the  owners  of  estates  Tennison,  27  Mo.  878 ;  Sadler  v.  Lang- 

of  which  parts  were  taken  the  option  to  ham,  84  Ala.  811 ;  Bankhead  v.  Brown, 

surrender  the  whole  to  the  city,  and  to  25  Iowa,  540;  eonira,  Pocopson  Road,  16 

receive  the  value  estimated  by  the  mayor  Penn.  St.  15.    Kor  can  land  be  taken  for 

and   aldermen.     Dorgan   v.  Boston,  12  private  drains,  Reves  v.  Wood  County, 


Wis.  26  ;  Wulzen  v.  Supervisors,  101  Cal. 
15  ;  Beekman  v.  Saratoga  &  S.  B.  Co.,  22 
Am.  Dec.  679,  and  note.  In  Massachu- 
setts there  is  no  constitutional  right  to 
have  the  question  of  the  necessity  of  taking 
certain  lands  submitted  to  a  court  or  jury. 
Lynch  v,  Forbes,  161  Mass.  802.  When 
water  is  taken  for  a  State  canal,  great  lat- 
itude should  be  allowed  to  the  public 
agents  in  determining  the  amount  to  be 
taken.  Kaukauna  W.  P.  Co.  v.  Green  Bay 
k  M.  C.  Co.,  142  U.  S.  254.  Land  may 
be  taken  for  public  parks,  this  being  a  use 
for  the  public  health,  recreation,  and  bosi- 
ness:  Shoemaker  v.  United  States,  147  U.  S. 


282 ;  and  also,  it  is  held  for  the  preserva- 
tion, marking,  and  permanent  exhibition  of 
the  Gettysburg  battlefield.  United  States 
V.  Gettysburg  Ry.  Co.,  16  S.  C.  427 ;  see 
Same  v,  C'Crtain  Land,  67  Fed.  Rep.  869. 
Locks  and  dams  owned  by  a  corpora- 
tion chartered  by  a  State  can  only  be 
condemned  by  Congress  under  its  power 
to  regulate  foreign  and  interstate  com- 
merce, and  upon  making  due  compensa- 
tion. Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  812.  See  In  re  Rug- 
heimer,  86  Fed.  Rep.  869;  United  States  o. 
Engerman,  46  id.  176  ;  /n  re  Montgomery, 
48  id.  896  ;  Luzton  r.  North  River  Bridge 
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But  though  propertj  be  tims  protected,  it  is  still  to  be  nnder- 
stood  tiuit  the  lawgiTer  bss  a  right  to  prescribe  the  mode  snd 


8  Otia  St.  SS;  Bor  ior  tte 

of  em  by  a  Euln»d  en 

«.  Smtdi,  34  Tt.  iM  ;  cL  Umct'm  Apped, 

55  FewoL  St.  16 ;  Bor  for  a  frajght  eon- 

|Mo J  for  loadiBS  aad  OTlmdias  fingiit, 

&c^  Menqifaii  Picic^  Go. 

4  C(4dw.  419. 

(6)  Ob  the  qootioB  of  vfcst 
to  ttkiag  a  bub's  property,  a  eerioos  ia- 
ierniptioB  to  its  eooBioB  and 
beta  held  to  be  so  m 
See  PampeDy  r.  Gieea  B^  Co, 
ISWalLlM;  EatoBr.R,C.  4M.  R  IL, 
51  K.  H.  504.  In  the  latter  cmb  aU  the 
anthoritiee  an  elaboratdly  Tcriewed  by 
SmitfayJ.  BateompaieWertBnuich4& 
Canel  Co.  9.  M nllioer,  88  Pens.  857 ;  Bd- 
liofer  V.  N.  T.  C.  B.  R.,  23  N.  T.  42.  See 
further,  two  ertido,  19  Law  Rep.  241, 301. 

[Property  taken  for  one  nee  cuinot 
be  need  for  another  purpose  withoat  an- 
thority  from  the  I^gislatareu  Eveigreen 
Cemetery  Assn.  9,  New  Hayeo,  43  Conn. 


234 ;  Hssptt  sl  Rdfavad  Co.,  34  La. 
824.    SeeL.S.4M.&By.  On.r.C.4 
W.  LB.B.CoL,97IIL508;  Mstter  of 

.  88  H.  T.  413w 
Ob  dw 


plated  m  the  tski^  sf  a 


Hibs,  while  a  city  aay  allow  a  stieet  to 
be  used  far  a  street  rulway,  Atty.  Gob. 
e.  Met.  B.  R.  Oil,  1 25  Masii  515 ;  Hisi  n 
BshiflMNe,  Ae.,  B.  B.  Co,  52  Md.  242  (bat 
see  Oug  w.  Bocfasstrr,  Ae.  B.  B.  Ca,  39 
N.  T.  404),  it  esBBot  sDow  it  to  be  used 
for  a  stesm  nilwiy,  Bailway  Ca  st.  I«w- 
renee,  38  Ohio  St.  41;  Perry  v.  K.  O.,  Ae. 
By.  Co.,  55  Ala.  413 ;  nor  far  a  rulway  far 
carriage  of  freigfat  between  the  tenninal 
points  only,  Carfi  e.  StOlwater  B.  B.  Co., 
28  Minn.  373;  nor  for  other  porpoees  har- 
ing  no  connection  with  its  nse  ss  a  street. 
City  of  Morrison  e.  Hinkson,  87  IB.  577. 
As  to  whether  the  erection  of  tele- 


Co.,  147  U.  8.  337  ;  aiUe,  L  439,  n.  (x).  Green  Bay  Co.,  13  WsIL  188 ;  FranUe  v. 
In  the  Distriet  of  Colnmbia,  where  the  Jackson,  30  Fed.  B^  398;  Mills  v. 
general  gorenunent  has  the  exelnsiTe  ri|^t  United  States,  48  id.  788 ;  King  v.  United 
of  both  political  and  mnnicipal  control,  it  States,  59  id.  9  ;  Titns  «.  Boston,  149 
may  take  lands  for  a  pablic  park.  Shoe-  Mass.  184  ;  Dwight  Printing  Co.  v.  Bos- 
maker  e.  United  States,  147  U.  9.  282.  ton,  184  Masii  247 ;  Stone  «.  TeoTfl,  1 
A  Sute  cannot  exercise  the  right  of  end-  C.  P.  D.  891,  700  ;  2  id.  99 ;  Smith  v. 
nent  domain  beyond  its  own  boondaries,  Gonld,  61  Wis.  31 ;  Cnmberiand  v.  Willi- 
and  the  mill  act  of  one  State  has  no  extra-  son,  50  Md.  138  ;  Vanderlip  v.  Grand 
territorial  effect  Saunders  v.  Blnefield  Rapids  B.  Co.,  73  Mich.  522.  Mere  conse- 
W.  A  I.  Co.,  58  Fed.  Bep.  183  ;  SaUsbnry  qoentiai  injuries,  such  as  die  washing 
MilU  V.  Forsaith,  57  N.  H.  124.  away  of  land  across  a  river,  whose  eonent 
Property  is  taken  for  a  public  use  not  is  changed  by  a  public  improTement,  do 
only  when  it  is  actually  appropriated  or  not  support  a  claim  for  oompensatiaii,  in 
occupied,  but  also  when  its  yalue  is  seri-  the  absence  of  express' words  in  the  statute, 
onsly  impaired  by  the  action  of  public  Transportation  Co.  v.  Chicago,  99  U.  S. 
authorities.  Thus,  the  flowing  of  land  635 ;  United  States  v.  Alexander,  148  U.  & 
and  the  consequent  deposit  of  sediment  186 ;  Pennsylvania  R.  Co.  e.  Miller,  182 
thereon,  or  the  dirersion  or  pollution  of  a  U.  S.  75 ;  Green  v.  Swift,  47  Cal.  536  ; 
moniog  stream,  constitute  such  a  taking  Green  v.  State,  78  Cal.  29 ;  Hoegland  «. 
as  entitled  the  land-owner  or  the  riparian  State,  80  Cal.  500 ;  Weis  v.  Madison,  75 
proprietore  to  compensation.    Pumpelly  v.  Ind.  241  ;    Lincoln    v.    Commonwealth. 
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manner  of  using  it,  so  far  as  may  be  necessary  to  prevent  the 
abuse  of  the  right,  to  the  injury  or  annoyance  of  others,  or  of 

gmph  lines  and  poles  on  a  street  amounts  Boston,  ntpra;  Transportation  Co.  v.  Chi- 
to  a  taking  of  private  property,  qaery.  cago,  99  U.  S.  635.  The  light  exists  in 
That  it^  does  not,  see  Pierce  v.  Drew  the  United  States,  bnt  not  in  the  state,  to 
(Mass.,  1884),  17  Rep.  306.  OmUra,  Board  take  for  the  benefit  of  the  United  States; 
of  Trade  Tel.  Co.  v.  Bamett»  107  111.  507  ;  United  States  v.  Jones,  109  U.  S.  513  ; 
Dosenbnryv.  Mut.Tel.Co.,  11  Abb.  N.C.  Kohl  v.  United  States,  91  U.  S.  367; 
440 ;  Southwestern  R.  R.  Co.  v.  South-  Darlington  v.  United  States,  82  Penn. 
western,  &c.  TeL  Co.,  46  Ga.  43.  See  St.  882.  Comp.  Burt  v.  Merchants'  Ins. 
pott,  iii  482,  n.  1.  The  question  of  what'  Co.,  106  Mass.  356.  See  further,  Or- 
is a  public  use  is  for  the  courts,  but  the  merod  r.  K.  Y.,  Ac.  Ry.  Co.,  18  Fed. 
question  whether,  the  necessity  for  the  Bep.  370.  In  some  states  it  is  provided 
taking  exists  is  for  the  legislature.  Mat-  that  private  property  shall  not  be  taken 
ter  of  Deansville  Cemetery  Assn.,  66  N.Y.  or  damaged  for  public  use  without  com- 
569.  As  to  what  uses  are  sufficiently  pensation.  Johnson  v.  Parkersbui^,  16  W. 
public  to  justify  the  exercise  of  this  right,  -  Ya.  402  ;  City  of  Elgin  v,  Eaton,  88  IlL 
see  further.  Loan  Association  v,  Topeka,  535.  Corporate  francluses  are  subject  to 
20  Wall.  655  (taxation) ;  Lowell  v.  Bos-  the  exercise  of  the  power.  In  re  Towanda 
ton.  Ill  Mass.  454  ;  Matter  of  Deansville,  Bridge  Co.,  91  Penn.  St  216;  Met  City 
Itc  Assn.,  66  N.  Y.  569 ;  St  Helena  Ry.  Co.  v.  C.  W.  D.  Ry.  Co.,  87  111.  317 ; 
Water  Co.  v,  Forbes,  62  Cal.  182.  As  to  L.  S.  &  M.  S.  Ry.  Co.  v.  C.  Ac  W.  I.  B.  B. 
what  constitutes  a  taking,  see  Lowell  v.  Co.,  97  HI.  506.—  b.] 


164  Mass.  868 ;  Hoffer  v.  Pennsylvania 
Canal  Co.,  87  Penn.  St  221 ;  Pennsylva- 
nia Co.  V.  Pennsylvania  R.  Co.,  151  Penn. 
St.  334 ;  Yan  De  Yere  v.  Kansas  City, 
107  Mo.  83.  The  right  of  access  to  navi- 
gable water  or  to  a  street,  when  unpaired 
directly,  and  not  by  a  distant  obstruction, 
is  ground  for  a  claim  of  compensation. 
Rumsey  «.  New  York  &  N.  £.  Ry.  Co., 
133  N.  Y.  79  ;  Jones  v.  Erie  Ry.  Co.  (151 
Penn.  St  80),  81  Am.  St  Rep.  722,  and 
note;  Oans  4Sons  Manuf.  Co.  v.  St  Louis, 
Ac.  Ry.  Co.,  113  Mo.  308. 

Adequate  compensation  must  be  made 
for  property  taken  for  a  public  use,  even 
though  there  is  no  express  constitutional 
or  statutory  provision  therefor.  Gardner 
V.  NewbuTgh,  2  Johns.  Ch.  162  ;  Eaton  v. 
Boston  R.  Co.,  51  N.  H.  504,  510 ;  Meyers 
9.  St  Louis,  8  Mo.  App.  266,  275.  A 
statute  which  requires,  by  interchangeable 
mileage  tickets,  one  lailroad  to  carry  pas- 
sengers on  the  other's  credit,  does  not  so 
secure  compensation  as  is  required  by  the 


law  of  eminent  domain.  Att-Gen.  v.  Old 
Colony  R.  Ca,  160  Mass.  62.  In  Michi- 
gan, New  York,  Alabama,^ and  Georgia, 
the  mill  acts  have  been  held  unconstitu- 
tional as  authorixing  the  taking  of  private 
property  for  other  than  public  uses.  Ryer- 
son  V.  Brown,  85  Mich.  883 ;  Hay  v.  Cohees 
Co.,  3  Barb.  42  ;  2  N.  Y.  159 ;  Bottoms  «. 
Brewer,  54  Ala.  288  ;  Lough  bridge  v.  Har- 
ris, 42  Ga.  500.  In  other  States  they  are 
upheld  as  being  a  regulation  of  the  ri- 
parian owners'  rights  in  the  stream  for 
their  common  good,  and  as  a  mere  altera- 
tion of  remedies  for  injuries  caused  by 
the  mills  and  dams.  Head  v,  Amoskeag 
Manuf.  Co.,  113  U.  S.  9 ;  Lowell  v.  Bos- 
ton, 111  Mass.  464  ;  Jones  v.  Skinner,  61 
Maine,  25  ;  Finney  v,  Somerville,  80  Penn. 
St  59  ;  Salisbury  MiUs  v.  Forsaith,  57 
N.  H.  124.  When  leased  property  is 
taken  for  public  use,  the  tenant  is  entitled 
to  recover  such  value  as  the  estate  may 
have  in  excess  of  the  rent.  Corrigan  v 
Chicago,  144  HI.  587. 
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the  public.  The  gOTemment  maj,  bj  general  r^olations,  inter- 
dict soch  nses  of  property  as  would  create  nuisances,  and  be* 
come  dangerous  to  the  lives,  or  health,  or  peace,  or  comfort  of 
the  citizens.  Unwholesome  trades,  slaughter-houses,  operations 
oflFensiTe  to  the  senses,  the  deposit  of  powder,  the  application 
of  steam-power  to  propel  cars,  the  building  with  combustible 
and  the  burial  of  the  dead,  may  all  be  interdicted  by 
r,  in  the  midst  of  dense  masses  of  population,  on  the  general 
and  rational  principle,  that  every  person  ought  so  to  use  his 
property  as  not  to  injure  his  neighbors,  and  that  private  inter- 
ests must  be  made  subservient  to  the  general  interests  of  the 
community.'(i)  ' 


(h)  PaC  bi  8,  e.  5.  see;  3 ;  Vattd,  K  1,  c.  20,  sec  2M,  255 ;  Cowp.  2«9 ;  Com. 
Dig.  tit.  By-Laws  {R] ;  Wilka,  388 ;  Cmtes  v.  The  Gorpontion  of  New  York, 
7  Cowen,  585  ;  The  8Ute  p.  Topper,  Dudley,  Law  &  Eq.  (S.  C.)  135.  In  the  case  of 
Tanner  «.  The  Tnistees  of  the  Village  of  Albion,  5  Hill  (N.  Y.),  121.  it  was  held  that 
a  bowling  alley  kept  for  gun  or  hire  in  the  village  was  a  nnisanoe  at  oommon  law,  and 
erectiotts  of  erery  kind,  adapted  to  sporta  or  amoaements,  having  no  osefol  end,  and 
notoriooaly  fitted  np  and  continued  in  order  to  make  a  profit  for  the  owner,  were  noi- 
■anoes.  They  were  temptations  to  idleness  and  diasifiation,  and  apt  to  draw  together 
great  nambers  of  diaoiderly  persons.  The  obsermtions  of  the  court  were  exceedingly 
stringent,  hot  wholesome,  and  the  doctrine  and  cases  of  1  Hawk.  P.  G.  c  32,  §  6  ; 

*  Miee  Power,  (x) — This  power  of  must  be  taken  to  be  impliedly  excepted 
the  government  is  now  cslled  the  poUoe  from  the  words  of  the  constitotional  pro- 
power,  and  is  diacnssed  at  length  in  c  hibition.  People  «.  Jackson  4  M.  Plank 
16  of  Cooky's  Constitational  Umitationa.  R.  Co.,  9  Mich.  285,  307  ;  State  r.  Koyes, 
See  Thorpe  v.  Batiand  &  Bnriington  B.  47  Me.  189.  To  this  extent  new  duties 
R.,  27  Vl  140.  Bat  acts  which  can  or  liabilities  may  be  imposed  on  corpora- 
only  be  justified  on  the  ground  that  they  tions,  although  not  mentioned  in  their 
are  police  regulations,  must  be  so  clearly  charters ;  such  as  to  fence  a  railroad,  27 
neoessaiy  to  the  safety,  comfort,  or  well-  Yt.  140 ;  New  Albany  &  Salem  R.  R.  r. 
being  of  society,  or  so  imperatively  re-  Tilton,  12  Ind.  3  ;  Ohio  &  Miss.  R  B.  v. 
quired  by  the  public  necessity,  that  they  McCleUand,  25  III.  140  ;  or  a  liability  for 


(x)  Every  dtisen  holds  his  property 
subject  to  the  exercise  of  the  police  power. 
Eichenlaub  v.  St  Joseph,  113  Mo.  395 ; 
21  L.  R.  A.  794,  n.  The  police  power  is 
distingoiBhed  from  the  right  of  eminent 
domain  by  the  fact  that  no  compensation 
is  necessary  to  owners  of  the  property  sub- 
ject to  such  regulation  when  reasonably 
exercised.  Barbier  v.  Connelly,  118  U. 
S.  27 ;  Soon  Hing  v.  Crowley,  id.  703  ; 
Presser  v.  State,  116  U.  S.  252 ;  Yick  Wo 
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V.  Hopkins,  118  U.  S.  356;  Western 
Union  Tel.  Co.  v.  New  York,  38  Fed.  Rep. 
552 ;  Hart  v.  Levee  Com'rs,  54  id.  559 ; 
State  V.  Wheeler,  44  N.  J.  L.  88  ;  People 
F.  Budd,  117  N.  Y.  1 ;  Egan  v.  Hart,  45 
La.  Ann.  1358  ;  Harmon  v,  Chicago,  110 
lU.  400  ;  State  v.  Moore,  104  N.  C.  744  ; 
State  V.  Goodwill,  33  W.  Ya.  179.  A  Stats 
statute  regulating  the  practice  of  medidne, 
suTgery,  pharmacy,  or  dentistry,  is  within 
the  police  power  and  not  repugnant  to  tht 
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Hall's  Oaae,  1  Mod.  76  ;  2  Keb.  S46  ;  Rex  v.  Dixon,  10  Mod.  885  ;  Rex  v,  Higgiosoo, 
2  Burr.  1282 ;  Rex  v,  Moore,  8  B.  &  Ad.  184  ;  Nolin  v.  M.  and  Aid.  of  Franklin,  4 
Yeig.  168,  were  referred  to  with  approbation.  So  if  a  mill-dam  be  a  nuisance,  it  may 
be  restrained  by  injunction.  8  Ired.  £q.  (N.  C.)  801.  [So  as  to  a  cattle  station. 
Truman  v.  London,  ftc.  By.  Co.,  25  Gh.  D.  428.]  But  a  person  may  not  enter  upon 
another's  land  to  abate  a  nniBance,  without  a  previous  notice  or  request  to  the  owner 
of  the  land,  except  under  special  cifcumstancee.  Jones  v.  Williams,  11  M.  &  W.  176. 
As  the  Constitution  of  the  United  States,  and  the  constitutions  of  several  of  the  states, 
in  terms  more  or  less  comprehensive,  declare  the  right  of  the  people  to  keep  and  bear 
arms,  it  has  been  a  subject  of  grave  discussion,  in  some  of  the  state  courts,  whether  a 
statute  prohibiting  persons,  when  not  on  a  journey,  or  as  travellers,  from  wearing  or 
carrying  conoectUd  weapons^  be  constitutional  There  has  been  a  great  diflerence  of 
opinion  on  the  question.     In  Kentucky,  Tennessee,  and  Miuissippi,  the  decisions  are 


fire  communicated  by  an  engine,  Ljrman 
V.  Boston  Ac  Worcester  R.  R.,  4Cush.  288  ; 
or  a  liability  for  negligently  causing 
death,  &  W.  R.  R.  i;.  Paulk,  24  Ga.  856  ; 
Boston,  Concord,  &  M.  R  R.  o.  Stote,  82 
N.  H.  215.  The  most  remarkable  cases 
as  to  the  exercise  of  this  power  are  those 
arising  out  of  the  liquor  laws.  Such  laws 
do  not  interfere  with  the  power  of  Con- 
gress to  regulate  commerce,  if  they  pro- 
hibit the  sale  of  imported  liquor  only, 
when  it  has  passed  out  of  the  hands  of 
the  importer,  or  when  the  original  pack- 
ages have  been  broken  up  by  him,  see 
1  489,  n.  1 ;  nor  will  they  be  held  invalid 
so  far  as  they  tend  to  prevent  the  per^ 
formance  of  existing  contracts,  People  v. 
Hawley,  8  Mich.  880  ;  Reynolds  v.  Geary, 


26  Conn.  179 ;  nor  as  depriving  persons 
of  liberty  or  property.  Metropolitan 
Board  of  Excise  v.  Barrie,  84  N.  Y.  657  ; 
Blair  r.  Forehand,  100  Mass!  136.  [The 
police  power  cannot  be  bargained  away 
by  the  legislature,  and  corporations  as 
well  as  individuals  are  subject  to  it. 
Hence  the  right  to  manufacture  liquor 
may  be  taken  away  from  a  corporation 
formed  for  the  purpose  of  such  manufact- 
ure. Beer  Co.  v.  Massachusetts,  97  U.  S. 
25.  For  further  cases,  see  aupraj  489, 
and  notes ;  Sawyer  v.  Davis,  186  Mass. 
289  ;  Bass  v.  The  State,  84  La.  An.  494  ; 
State  V.  Cassidy,  22  Minn.  312;  Lake 
View  V.  Rose  Hill  Cemetery  Co.,  70 
m.  191  ;  Railroad  Co.  v.  Fuller,  17  WalL 
660.— B.] 


Fourteenth  Amendment.  People  v.  Mooi^ 
man,  86  Mich.  488  ;  State  v.  Creditor,  44 
Kansas,  565 ;  State  v.  Donaldson,  41 
Mich.  74;  Wilkins  v.  State,  118  Ind. 
514  ;  State  v.  Forcier,  65  N.  H.  42.  As 
to  the  police  power  in  relation  to  Inter- 
State  Commerce,  see  anU^  1,  439,  n.  (x). 
The  following  constitute  a  valid  exer- 
cise of  the  police  power:  —  fixing  a  charge 
or  tax  for  grain  elevators  or  stranded  logs: 
Budd  r.  New  York,  148  U.  S.  517  ;  Henry 
V.  Roberts,  50  Fed.  Rep.  902 ;  the  requiring 
from  street  railway  companies  of  inclo- 
sures  on  their  cars  protecting  their  motor- 
men  from  the  weather :  State  v.  Hoekins 
(Minn.),  59  N.  W.  Rep.  545  ;  the  abolition 


of  grade  crossings  at  the  expense  of  rail- 
roads, or  of  a  railroad,  a  town,  and  the 
State  jointly :  New  York  &  N.  E.  R.  Co. 
9.  Bristol,  151  U.  3.  556  ;  62  Conn.  527  ; 
In  re  Norwood  Selectmen,  162  Mass.  564 ; 
regulating  the  use  of  streets  by  telegraph 
or  telephone  companies  previously  incorpo- 
rated :  New  York  v.  Squire,  145  U.  S.  175  ; 
or  by  vendors  :  Com'th  v.  Ellis,  158  Mass. 
555  ;  the  establishment  of  a  State  board  of 
police  for  a  city  :  Com'th  v.  Plaisted,  148 
Mass.  375  ;  the  locating  of  public  levees 
in  Louisiana :  Egan  v.  Hart,  45  La.  Ann. 
1858  ;  Hartv.  Levee  Com'rs,  54  Fed.  Rep. 
559  ;  limiting  the  height  of  buildings  : 
People  p.  D'Oench,  111  N.  Y.  359  ;  orol 
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understood  to  be  against  the  validity  of  the  prohibition,  whereas  in  Indiana,  Alabwnia, 
and  Arkansas,  they  are  in  favor  of  it.  (Bliss  v.  The  Commonwealth,  2  Littell,  90  ; 
The  State  v,  Reid,  1  Ala.  (n.  b.)  612  ;  The  State  v.  Mitchell,  8  Blackf.  229  ;  The  State 
V.  Bazzard,  4  Ark.  18. )  In  Tennessee  there  is  a  statute  law  of  a  penal  character 
against  wearing  the  bowie-knife,  but  none  against  carrying  firearms.  The  statute  in 
Georgia  is  broader  and  more  extensive.  Hotchkiss's  Code  of  Laws,  789.  But  in 
Georgia  the  statute  prohibition  has  been  adjudged  to  be  valid  so  far  as  it  goes  to  sup- 
press the  wearing  of  arms  atcreUy^  but  unconstitutional  so  Ceu-  as  it  prohibits  the  bear- 
ing or  carrying  arms  openly,  Nunn  v.  State  of  Georgia,  1  Kelly,  243.  As  the  practice 
of  carrying  concealed  weapons  has  been  often  so  atrociously  abused,  it  would  be  very 
desirable,  on  principles  of  public  policy,  that  the  respective  legislatares  should  have 
the  competent  power  to  secure  the  public  peace,  and  guard  against  personal  nolence 
by  such  a  precautionaxy  provision. 

fences  between  private  lands :  Smith  v.  laws  :  Gulf  C.  &  S.  F.  Ry.  Ck).  v.  Gray, 

Morse,   148  Mass.   407  ;   the  closing  of  87  Texas,  812  \  the  killing  of  diseased 

druggiBts'  and  barbers'  places  of  business,  animals :   Newark,  ftc.  R.  Co.  9.  Hunt, 

or  forbidding  the  running  of  freight  trains,  50  N.  J.  L.  308  ;  the  removal  of  dead 

on  Sunday  :  People  o.  Bellet,  99  Mich«  animals  :  National  Fertilizer  Co.  v.  Lam- 

151;  State  9.  Baltimore  &0.  R.  Co.,  24  W.  bert,  48  Fed.  Rep.  458  ;  aU  regulations 

Ya.  783 ;  Hennington  v.  State,  90  Ga.  for  the  public  safety,  peace,  morals,  or. 

896 ;  see  18  Am.  L.  Rev.  778  ;  21  id.  588 ;  comfort :  State  v,  Heinemann,   80  Wis. 

the  regulations  or  prohibition  of  the  meth-  258  ;   State  9.   Moore,  104  N.   C.   714  ; 

ods  of  catching  fish  by  nets,  &c.  :  Lawton  People  9.  Wagner,  86  Mich.  594  ;  prevent- 

9.   Steele,   152  U.  S.  133  ;   see  Com'th  ing  the  sale  of  unhealthy  or  adulterated 

9.  Gilbert,  160  liass.  157  ;  the  regulation  food,  er  fraudulent  imitations  of  genuine 

or  prohibition  of  the  liquor  traffic :  Mug-  articles,  such  as  oleomargarine  :  Powell  9. 

ler  9.  Kansas,  123  U.  S.  668  ;  State  v.  Pennsylvania,  127  U.  S.  678;  Plumley  v. 

Guinness,  16  R.   I.   401 ;   Altenburg  v.  Massachusetts,  155  U.  S.   461 ;    People 

Com'th,  126  Penn.  St.    602  ;   including  9.  Girard,  145  N.  T.  105 ;  Butier  9.  Cham- 

civil-damage  laws  :  Howes  v.  Maxwell,  bers,  36  Minn.  69  ;  requiring  railroads,  to 

157  Mass.  333  ;   or  of  any  nuisances  in-  provide   waiting-rooms ;   or   to   examine 

jurious  to  health,   including   quarantine  conductors  for  color  blindness;  to  have 

laws   and  the  summary  jurisdiction   of  signals  at  grade  crossings ;  or  to  fence  their 

boards  of  health :  Sweet  9.  Rechel,  159  roads  :  State  9.  Kansas  City,  &c.  R.  Co., 

U.  S.  380  ;  Minneapolis,  &c.  Ry.  Co.   9.  32  Fed.  Rep.  722  ;  Nashville,  Ac.  Ry.  Co. 

Milner,  57  Fed.  Rep.  276  ;  People  9.  War-  v.  State,  83  Ala.  71 ;  Kaminitsky  9.  N.  W. 

denofCity  Prison,  144  N.  Y.  529  ;  Hurst  R.  Co.,  25  8.   C.  58;   Quackenbush  9. 

9.  Warner,  102  Mich.  238  ;  Brown 9.  Mur-  Wis.  Ac  M.  R.  Co.,  62  Wis.  411 ;  a  lien 

dock,  140  Mass.  814;  Dunbar  9.  Augusta,  given  by  a  State  statute  upon  stranded 

90  Ga.  890 ;  the  feeding  and  watering  of  logs    to    riparian    owners    upon    waters 

cattle  at  regular  intervals  during  carriage  bounding    different   States.      Heniy   «• 

prescribed  by  a  State  statute,  even  when  the  Roberts,  50  Fed.  Rep.  902. 
carriage  is  within  the  Intewtate  commerce 
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LECTURE  XXXV. 


OF  THE  NATURE  AND  VARIOUS  KINDS  OF  PERSONAL  PROPERTY. 

PsBSONAL  property  usually  consists  of  things  temporary  and 
movable,  but  includes  all  subjects  Of  property  not  of  a  freehold 
nature,  nor  descendible  to  the  heirs  at  law.  (a) 

The  division  of  property  into  iPeal  and  personal,  or  movable  and 
immovable,  is  too  obvious  not  to  have  existed  in  every  system  of 
municipal  law.  Except,  however,  in  the  term  of  prescription,  the 
civil  law  scarcely  made  any  difiFerence  in  the  regulation  of  real 
and  personal  property.  But  the  jurisprudence  of  the  middle  ages 
was  almost  entirely  occupied  with  the  government  of  real  estates, 
which  were  the  great  source  of  political  power,  and  the  founda- 

(a)  It  includes  not  only  ererytbing  movable  and  tangible  which  can  be  the  subject 
of  property,  but  may  include  things  quasi-moyable,  as  tenants'  fixtures,  and  quasi- 
tangible*  as  choses  in  action.  Spontaneous  productions  and  fruits  of  the  earth  while 
ungathered,  are  considered  as  belonging  to  the  freehold,  and  descend  to  the  heir. 
Com.  Dig.  tit.  Biens,  H.  6 ;  but  they  are  liable  to  distress  for  rent  and  on  execution  as 
chattels.  See  infrOf  iii.  477, 479.  The  products  of  annual  planting  and  cultivation,  or 
Xh^fmctua  indtutrice,  as,  for  instance,  a  growing  crop,  are  also  so  far  deemed  personal 
property  that  they  may  be  distrained  or  sold  by  the  owner,  or  taken  on  execution  as 
such.  Craddock  v.  Riddlesbarger,  2  Dana  (Ky.),  206,  207.  Vide  infra,  iv.  467,  468, 
as  to  the  rule  on  that  subject  between  vendor  and  vendee.  Shares  in  bank  and 
other  corporations,  with  a  capital  apportioned  in  shares  assignable  for  public  accom- 
modation, but  holding  real  estate,  are,  nevertheless,  personal  property,  and  this 
is  the  general  doctrine  of  American  law.  Hilliard's  Abr.  c.  1,  sec.  18 ;  and  cases  in 
Massachusetts,  Rhode  Island,  North  Carolina,  and  Ohio,  are  cited  to  show  it  They 
were  so  made  by  statute  in  Connecticut,  in  1818,  though  in  Kentucky  they  have  been 
adjudged  to  be  real  estate,  as,  see  infra,  iii.  469,  n.  And  so  they  were  in  Connecticut, 
prior  to  the  statute  of  that  state,  as,  see  Welles  v.  Cowles,  2  Conn.  667.  In  England, 
shares  in  companies  acting  on  land  exclusively,  as  railroad,  canal,  and  turnpike 
companies,  are  held  to  be  real  estate.  Drybutter  u.  Bartholomew,  2  P.  Wms.  127 ; 
Buckeridge  v.  Ingram,  2  Ves.  Jr.  662.  In  this  last  case  the  vexed  question  was 
elaborately  discussed,  whether  such  an  interest  was  real  or  personal  estate.  Shares 
in  canals  and  railroads  are  said  to  be  generally,  though  not  always,  personal  property, 
and  they  are  in  England  made  personal  by  several  acts  of  Parliament.  Williams 
on  the  Principles  of  Real  Property,  int.  ch.  The  American  doctrine  is  the  most 
convenient;  and  corporations  of  the  nature  alluded  to  are  generally  created  with 
a  declaration,  in  the  charter,  that  the  shares  are  to  be  regarded  as  personal  estate. 
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tion  of  feudal  grandeur.     In  consequence  of  this  policy,  a 

*  341   technical  and  very  artificial  *  system  was  erected,  upon 

which  the  several  gradations  of  title  to  land  depended. 
Chattels  were  rarely  an  object  of  notice,  either  in  the  treatises  or 
reports  of  the  times,  prior  to  the  reign  of  Henry  VI.  (a)  They 
continued  in  a  state  of  insignificance  until  the  revival  of  trade 
and  manufactures,  the  decline  of  the  feudal  tenures,  and  the 
increase  of  industry,  wealth,  and  refinement  had  contributed  to 
fix  the  affections  upon  personal  property,  and  to  render  the  ac- 
quisition of  it  an  object  of  growing  solicitude.     It  became,  of 

course,  a  subject  of  interesting  discussion  in  the  courts  of 

*  342   justice ;  and  being  less  complicated  in  *  its  tenure,  and 

rising  under  the  influence*  of  a  liberal  commerce  and  more 
enlightened  maxims,  it  was  regulated  by  pnnciples  of  greater 
simplicity  and  more  accurate  justice.  By  a  singular  revolution 
in  the  history  of  property  and  manners,  the  law  of  chattels,  once 
BO  unimportant,  has  grown  into  a  system  which,  by  its  magnitude, 
overshadows,  in  a  very  considerable  degree,  the  learning  of  real 
estates. 

1.  Chattels  Real,  and  Fiztures.  —  Chattel  is  a  very  comprehensive 
term  in  our  law,  and  includes  every  species  of  property  which 
is  not  real  estate  or  a  freehold.  The  most  leading  division  of 
personal  property  is  into  chattels  real  and  chattels  personal. 
Chattels  real  are  interests  annexed  to  or  concerning  the  realty, 
as  a  lease  for  years  of  land  ;  and  the  duration  of  the  term  of  the 
lease  is  immaterial,  provided  it  be  fixed  and  determinate,  and 
there  be  a  reversion  or  remainder  in  fee  in  some  other  person,  (a) 
It  is  only  personal  estate  if  it  be  for  a  thousand  years,  (i)  Fall- 
ing below  the  character  and  dignity  of  a  freehold,  it  is  regarded 
as  a  chattel  interest,  and  is  governed  and  descendible  in  the 
same  manner.  It  does  not  attend  the  inheritance,  for,  in  that 
case,  it  would  partake  of  the  quality  of  an  estate  in  fee. 

There  are,  also,  many  chattels,  which,  though  they  be  even  of 
a  movable  nature,  yet  being  necessarily  attached  to  the  freehold 
and  contributing  to  its  value  and  enjoyment,  go  along  with  it  in 
the  same  path  of  descent  or  alienation.  This  is  the  case  with  the 
deeds  and  other  papers  which  constitute  the  muniments  of  title 

(a)  Reeyes'B  History  of  the  English  Law,  iii.  15,  369. 

(a)  Co.  Litt  118,  b ;  2  Bl.  Comm.  886. 

(6)  Co.  Litt  46,  s ;  Case  of  Gay,  5  Mass.  419;  Brewster  v.  Hill,  1  N.  H.  .150. 
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to  the  inheritance ;  (e)  and  also  with  shelves  and  family  pictures 
in  a  house,  and  the  posts  and  rails  of  enclosures,  (d)  So,  also, 
it  is  understood  that  pigeons  in  a  pigeon  house,  deer  in  a 
park,  and  fish  in  an  artificial  pond,  go  with  *  the  inheritance  *  843 
as  heirlooms  to  the  heir,  (a)  But  heirlooms  are  a  class  of 
property  distinct  from  fixtures;  and  in  modern  times,  for  the 
encouragement  of  trade  and  manufactures,  and  as  between  land- 
lord and  tenant,  many  things  are  now  treated  as  personal  prop- 
erty which  seem,  in  a  very  considerable  degree,  to  be  attached 
to  the  freehold.  The  law  of  fixtures  is  in  derogation  of  the 
original  rule  of  the  common  law,  which  subjected  everything 
afiixed  to  the  freehold  to  the  law  governing  the  freehold ;  and  it 
has  grown  up  into  a  system  of  judicial  legislation,  so  as  almost 
to  render  the  right  of  removal  of  fixtures  a  general  rule,  instead 
of  being  an  exception.  The  general  rule,  which  appears  to  be 
the  result  of  the  cases,  is,  that  things  which  the  tenant  has 
affixed  to  the  freehold  for  the  purpose  of  trade  or  manufactures, 
may  be  removed,  when  the  removal  is  not  contrary  to  any  pre- 
vailing usage,  or  does  not  cause  any  material  injury  to  the 
estate,  and  which  can  be  removed  without  losing  their  essential 
character  or  value  as  personal  chattels,  (b)  ^    The  character  of 

(e)  Lord  Coke  Bfdd  that  charters,  or  muniments  of  title,  might  be  entailed.  Co. 
litt  20,  a.  In  the  Scotch  law,  a  jewel  or  a  picture  may  be  entailed.  2  Bell's  Comm.  2. 
Heritable  bonds  and  ground  rents  follow  the  freehold.  2  id.  8.  The  tenant  for  life  is 
ffrimafiieie  entitled  to  retain  the  custody  of  the  title-deeds,  and  the  remainder-man  is 
not  entitled  to  call  them  out,  except  for  some  specific  purpose.  Shaw  v,  Shaw,  12 
Price  (Exch.),  168. 

(d)  Herlakenden's  Case,  4  Co.  62 ;  Cooke's  Case,  Koore,  177,  pL  815 ;  Liford's 
Case,  11  Co.  50,  b. 

(a)  Co.  Litt  8,  a. 

(&)Trappe8  v.  Hartor,  8  Tyrwhitt,  608  ;  Cook  v.  Champhun  T.  Co.,  1  Denio,  92. 
[Fixtufr^,  —  The  term  fixtures  has  been  used  in  different  senses.  Brown's  Law  of  Fix- 
tures (4th  ed.),  c.  1.  The  failure  to  distinguish  carefully  in  what  sense  it  is  used  in  a 
given  case,  together  with  the  tendency  of  the  courts  to  lay  down  rules  of  law  based  on 
facts  which  in  their  nature  are  only  evidentiary,  have  led  to  some  confusion  on  the 
sulject.  In  the  broadest  sense  of  the  term,  all  that  is  legally  necessary  is  that  the 
article  shall  be  so  annexed  to  the  freehold  that  it  may  be  regarded  as  a  part  of  it.  On 
the  other  hand,  if  the  personalty  is  so  annexed  as  entirely  to  lose  its  identity,  it  be- 

^  Fixtwrt9.{x)  —  {a)  Annexation  to  Free-    295,  812,  Baron  Parke  says  that  whether 
hold,  ^  In  Hellawell  v.  Eastwood,  6  Exch.     a  chattel  when  fixed  b  parcel  of  the  free* 

(x)  The  character  of  the  property,  as  with  the  land-owner  when  the  article  is 
real  or  personal,  may  be  fixed  by  contract    put  in  position  ;  but  such  a  contract  can* 
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die  property^  wiiedier  paaonal  or  reaL  in  respect  to  fixtnresy  is 
governed  very  maefa.  by  tfae  intration  of  tfae  ownn,  and  die  par- 


of  the  reaity,  ir  wiiedier  die  articlea 
he  fOMowM  vitkmC  aahf*nf«il  injarf  Ob 

with  which  as  articis  is 

•■e  farrmg  ic     Aa  owner,  dr 

ii  iftiieh  mom  Ukeiy  2a  infiead  a 

7  L.  K.  H.  L.  4dl  ;  Tafh—  «.  SiMrsoB.  n  Xi^  tt ;  T« 

i%}  The  duneser  «f  the  tamtimtvm,  l  «l, 

f^>  A4fapCab(lit7  t» 

peeaiiarly  Acted  to  be  and  oa  the  bad  ia  •fi 

the  iateat  with  whidi  it 

Thte  priaeiple  caibiaas  the  daetriae  ef 

aaed  wharew  the  tnde  awj  be  earned  oa.    Cohhna  a:  Ajanw  4  Lea, 

to  the  ^[iialiSesKtMa  that  thnt  aait  be  aafteaeat  ^"^  ■■*■"—  ta  laafci  it  poaAle  to 

ttpoa  the  artkie  m  a  favt  of  the  Rakj,  the  qaeatifla  ii  eae  af  iataatiaa^  to  ba 


V>M  ia  a  qiu^jvtioa  of  bet,  ia  detenainiag  the  ftaahaM,  «r 

wh>.h  it  ia  imDortaat  to  eoaaifier  die  mode  pvrpaae,  or  the  i 

of  aanezatioa  to  the  aoU  or  Itbrie,  that  ia,  aad  aaa  of  it  aa  a  chatteL     la  thii 

wb«th^  it  fam  eaaily  be  nmc/red,  imUyn,  aaa  heid  thet  Balea.  aaed  ftir 

av/ae,  el  tsfAnmodt^  withnat  injniy  to  itaeif  eottoa,  aad  fixed  to  the  ioor  by 

or  to  the  l^irie  of  the  \m\$\iji% ;  aad  ia  or  let  into  stone  aad  aeeared  by 

the  iNnrt  pla^e,  wh^^ther  it  waafor  the  per-  lead,  in  order  to  aadi 

naaent  and  aabstaatial  iaproremeot  of  diMrumalU  for  raU 


i>otalf«ttberightoofain<irtj^igBe,OTofaa  of  it  or  not;  aad  thk  u  a 

in Doemt  imrchaaer  without  Dotiee  thereof,  mixed  law  and  facL      Kaowhoa,  J.,  ia 

If  no  contract  appearn,  a  Okachine  placed  Hopewell  Mills  w,  TaoatOB  Sariagi  Baak, 

in  a  bni]ding  is  or  i«  not  a  fixture  accnrd'  L50  Maa^  519 ;  6  L.  B.  A.  249,  and  aole  ; 

ing  to  the  implied  intention  with  which  Coaby  v.  Shaw,  19  L.  B.  Ir.  907 ;  SS  id. 

it  was  Umtv  plaoed,  aa  shown  hy  external  181 ;  Orerman  v.  Seaaer.  107  N.  C  432  ; 

todieations  of  its  belonging  to  the  boild'  McFadden    r.    ADcn,   1S4  K.  T.  489  ; 

faif  aa  an  article  deaigned  to  become  a  part  Fletcher  a.  Kelly,  88  Iowa.  476 ;  Olirer  a. 
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poses  to  which  the  erection  was  to  be  applied*  Thus,  things  set 
up  by  a  lessee,  in  relation  to  his  trade,  as  vats,  coppers,  tables, 

mined  by  a  conaidemtioii  of  the  above  and  all  the  other  circoniBtancea.  Hntohins  v. 
Mastereon,  46  Tex.  551 ;  Habbell  v.  East  Cambridge,  &c  Bank,  182  Mase.  447  ;  8.  c. 
42  Am.  R.  446  ;  Allen  v.  Mooney,  180  Maas.  156 ;  Towne  v.  Fiake,  127  Matis.  125 ;  Bah- 
way  Sayings  Inst  v.  Inring  St.  Church,  86  N.  J.  £q.  61,  and  note  ;  Corcoran  v.  Web- 
ster, 50  Wis.  125.  Bat  compw  Qreen  v.  FhiUips,  26  Gratt  752 ;  Lyle  v.  Pkdmer,  42 
Mich.  814 ;  McKeage  «.  Fire  Ins.  Co.,  81  N.  Y.  88. 

The  question  was  left  to  the  jury  in  Leonard  v.  Stickney,  181  Mass.  541.  The  case 
of  machinery  has  been  treated  as  though  it  were  a  case  by  itself,  but  is  properly  goy- 
emed  by  an  application  of  the  foregoing  principles.  Hendy  v.  Dinkerhoff,  57  Cal.  8  ; 
Thomas  v,  Davis,  76  Mo.  72  ;  Hamilton  v.  Huntley,  78  Ind.  521;  Stillman  v,  Flenni- 
ken,  58  Iowa,  450 ;  Hubbell  v.  East  Cambridge,  &c  Bank,  supra;  Ottumwa  Woollen 
Mills  V.  Hawley,  44  Iowa,  57  ;  s.  c.  24  Am.  R.  719,  and  note.  Articles  annexed  to 
the  realty  by  a  mortgagor,  with  intent  that  they  shall  become  part  of  the  realty,  be< 
come  subject  to  the  mortgage.  Wight  v.  Gray,  78  Me.  297 ;  Smith  Paper  Co.  v.  Beat* 
Tin,  180  Mass.  511..   But  sise  Clore  v.'  Lambert,  78  Ky.  224. 

It  has  been  said  that  the  right  after  default  to  remove  articles  annexed  by  one  in 
possession  under  a  contract  to  purchase,  depends  upon  who  committed  the  default. 
Hinckley,  Ac.  Co.  v.  Black,  70  Me.  478 ;  Rines  v.  Bachelder,  62  Me.  95.  See  Towne 
V.  Fiske,  127  Mass.  125. 

The  tendency  seems  to  be  to  hold  that  there  is  no  right  to  remove  beyond  the  term, 
except  where,  in  legal  effect,  the  term  is  extended,  or  where  the  tenn  comes  to  an  end 
in  a  way  the  tenant  could  not  reasonably  anticipate.  It  is  said  there  is  no  such  right 
after  a  surrender.  Ex  parte  Stephens,  7  Ch.  D.  127  ;  Ex  parte  Brook,  10  Ch.  D.  100 ; 
Watriss  v.  First  Nat  Bank,  124  Mass.  571.  See  Saint  v.  Pilley,  10  L.  B.  Ex.  187  ; 
Torrey  v,  Burnett,  88  N.  J.  L.  457.  The  right  to  remore  continues  under  a  renewal 
of  a  lease.  Kerr  v,  Kingsbury,  89  Mich.  150.  But  see  Watriss  v.  First  Nat.  Bank, 
124  Mass.  571. 

See  further  on  sulject,  Fratt  v.  Whittier,  58  Cal.  126  ;  Central  Branch  R.  R.  Co. 
V.  Fritz,  20  Kans.  480;  Jenkins  v.  McCurdy,  48  Wis. '628 ;  Arnold  v.  Croirder,  81 
ra.  56.  —  B.] 


the  other  hand,  in  Turner  v.  Cameron, 
L.  R.  5  Q.  B.  806,  818,  that  railways  con- 
structed for  the  better  working  of  a  coal- 
mine, by  spreading  ballast  on  the  ground 
and  imbedding  in  it  sleepers  to  which  the 
rails  were  spiked,  the  whole  being  only  re- 
movable by  the  use  of  considerable  vio- 


lenoe,  were  not  sa  See  Strickland  «. 
Parker,  54  Me.  268.  Hellawell  v.  East- 
wood seemed  to  be  approred  in  Tomer  v. 
Cameron,  and  also  in  WateHSdl  v,  Peni* 
stone,  6  £L  ft  BL  876  ;  Parsons  v.  Hind, 
14  W.  R.  860.  Compare  the  language  of 
Hill  V.  Sewald,  58  Penn.  St.  271 ;  North- 


Brown,  80  Maine,  542  ;  Dudley  «.  Creigh- 
ton,  67  Md.  44  ;  Morey  v.  Hoyt,  62  Conn. 
542 ;  Equitable  Trust  Co.  v.  Christ,  47 
Fed.  Bep.  756 ;  Fifield  r.  Farmers'  Natl 
Bank,  148  111.  168 ;  Grand  Island  B.  Co. 
V.  Frey,  25  Neb.  66  ;  Binkley  v.  Forkner, 
117  Ind.  176;  Bartlett  v.  Haviland,  92 
Mich.  552;  Erickson.v.  Jones,  87  Minn* 


459 ;  De  Lacy  v.  Tillnuui,  88  AUi.  155  ; 
80  Ala.  108 ;  Miller  v.  Waddingham,  91 
Cal.  877  ;  Jones  v.  Bull,  85  Texas,  186  ; 
Lansing  Iron  Works  v.  Walker,  91  Mich. 
409 ;  Roseyille  Alta  M.  Co.  v.  Iowa  Gulch 
M.  Co.,  15  Col.  29 ;  Chsse  v.  Tacoroa  Box 
Co.  (Wash.),  40  Cent«  L.  J.  889,  and  note. 
The  doctrine  of  trade  fixtures  applies 
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and  partitions,  belonging  to  a  soap  boiler,  (c)  may  be  removed 
during  the  term.     The  tenant  may  take  away  chimney-pieces, 

(c)  Poole's  Case,  1  Salk.  868.  Kettles  and  boilers  in  a  tannery,  and  stills  in  a  dis- 
tilleiy,  aie  not  tiztores,  but  personal  property-  1  Mo.  508  ;  3  id.  207.  On  the  other 
hand,  iron  salt-pans  in  salt-works  erected  by  the  tenant,  and  the  pans  resting  on  brick- 
work, are  not  allowed  to  be  removed,  as  being  parcel  of  the  works  to  be  left  in  good 
repair.    Mansfield  v.  Blackbume,  6  Bing.  426. 

em  C.  R.  Co.  v.  Canton  Co.,  80  Md.  847,  tion,  viz.,  the  degree  of  annexation,  and 

854,  where  a  trade  fixture  is  spoken  of  as  the  object  of  the  annexation  ;  and  the 

if  it  were  personalty  oat  and  oat  reason  why  the  tenant  is  allowed  to  sever 

(&)  Questions  of  Annexation  and  Right  his  trade  fixtures  was  thought  to  be  that 

to  remoos  are  distinct,  —  In  Holland  r.  suggested  by  "Wood,  V.  C,  in  Boyd  v. 

Hodgson,  41  L.  J.  N.  s.  C.  P.  146 ;  L.  R.  Shorrock,  37  L.  J.  N.  8.  Ch.  144  ;  L.  R. 

7  0.  P.  828,  Blackburn,  J.,  delivering  the  5  £q.  72,  78,  that  the.  tenant  indicates  by 

opinion  of  the  Exchequer  Chamber,  again  the  mode  in  which  he  puts  them  up  that 

approved  of  Baron  Parke's  general  state-  he  regards  them  as  attached  to  the  prop- 

ment  of  principles,  but  explained   that  erty  during  his  interest  in  the  property, 

tenant  or  trade  fixtures  are  jN>r<o/^2and|  Other  cases  in  which  the  intent  as  indi- 

though  liable  to  be  severed,  and  seemed  cated  by  the  objects  of  the  annexation  has 

to  be  of  opinion  that  the  mules,  &c,  in  been  referred  to  as  an  important  circum- 

Hellawell  v,  Eastwood,  were,  as  a  matter  stance  are  Wall  v.  Hinds,  4  Gray,  256, 

of  fact,  part  of  the  Und.    The  question  271 ;  Bliss «.  Whitney,  9  Allen,  114,  115  ; 

what  annexation  will  make  a  thing  part  Parsons  v.  Copeland,  38  Me.  587,  546 ; 

of  the  land  was  said  to  depend  on  the  cir-  Hill  v.  Wentworth,  28  Vt.  428  ;  Capen  v. 

cumstances  of  each  case,  and  mainly  on  Peckham,  85  Conn.  88  ;  Teaff  v.  Hewitt, 

two  circumstanoes  as  indicating  the  Inten-  1  Ohio  St.  511 ;  Hill  v.  Sewald,  58  Penn. 


between  landlord  and  tenant,  but  is  held 
in  England  to  have  properly  no  application 
between  mortgagee  and  mortgagor,  the 
mortgage  including  whatever  has  been 
fixed  to  the  mortgaged  premises  before  or 
after  its  execution,  whether  intentionally 
or  not,  or  for  trade  purposes  or  otherwise. 
Tottenham  v.  Swansea  ZL  O.  Co.,  52  L.  T. 
738 ;  Gough  v.  Wood,  [1894]  1  Q.  B.  718, 
718.  Machinery  capable  of  removal  does 
not  necessarily  pass  under  the  mortgage. 
Magnire  v.  Park,  140  Mass.  21 ;  South- 
bridge  Savings  Bank  o.  Kason,  147  Mass. 
500 ;  Carpenter  v.  Walker,  140  Mass.  416  ; 
Hopewell  Mills  v.  Taunton  S.  Bank,  150 
Mass.  519.  In  America,  as  between  mort- 
gagor and  mortgagee,  the  same  strict  rule 
prevails  as  to  fixtures  as  between  grantor 
and  grantee  and  executor  and  heir.  Mc- 
Fadden  «.  Allen,  134  K.  Y.  489 ;  Man- 
ning V,   Ogden,   70  Hun,   899;   Laven- 
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son  r.  Standard  Soap  Co.,  80  Cal.  245 ; 
Cahn  9.  Hewsey,  81  Abb.  N.  0.  387 : 
McGorrisk  v,  Dwyer,  78  Iowa,  279;  Foote 
e.  Gooch,  96  N.  C.  265 ;  Huston  v,  Clark, 
162  Penn.  St  435;  Seedhousa  v,  Bro- 
ward, 84  Fla.  509. 

As  to  what  are  trade  fixtures,  as  be- 
tween landlord  and  tenant,  and  executors 
and  heirs,  see  Wake  v.  Hall,  8  A.  C.  195  ; 
Ward  V.  Dudley,  57  L.  T.  20  ;  JSs  parU 
Gould,  13  Q.  B.  D.  454 ;  Antrim  if.  Dobbs, 
80  L.  R.  Jr.  424;  Brown  v.  Reno  EL 
L.  ft  P.  Co.,  55  Fed.  Rep.  229 ;  Sampson 
V,  Camperdown  Cotton  Mills,  64  id.  939 ; 
Macdonough  v,  Starbird,  105  Cal.  16; 
Shellar  V.  Shivers  (Penn. ),  33  Atl.  Rep.  95 ; 
Feeder  r.  Van  Winkle  (N.  J.  L.),  id.  899 ; 
Leonard  v.  Stickney,  131  Mass.  541 ;  Me- 
Iver  V.  Estabrook,  134  Mass.  550  ;  Cooper 
V.  Johnson,  143  Ma&q.  108 ;  Smith  v. 
Whitney,  147  Mass.  479 ;  Collamore  w. 
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and  even  wainscot,  if  put  up  by  himself ;  {d)  or  a  cider  mill  and 
press  erected  by  him  on  the  land,  {e)  or  a  pump  erected  by  him, 

((/)  3b  parte  Qnincy,  1  Atk.  477.  {e)  Holmes  v.  Tremper,  20  Johna.  29. 

St.  271 ;  Perkuu  o.  Swank,  43  Miss.  849,  sequent  sale  or  mort^^age,  or  lery  upon 

862 ;  Ijincaster  v.  Eve,  5  C.  B.  N.  s.  717,  the  land,  and  to  his  heir  rather  than  to 

728,  cited  in  Parsons  v.  Hind,  14  W.  R.  his  executor.     Holland  v.  Hodgson,  su- 

860.  pra;  Climie  v.  Wood,  L.  R.  3  Ex.  257  ; 

It  was  also  obsenred  in  an  earlier  Eng-  L.  R.  4  Ex.  828  ;  Cullwick  v,  Swindell, 
lish  case  that  the  exception  in  favor  of  L.  R.  8  £q.  249  ;  Longbottom  v.  Berry, 
trade  is  not  that  chattels  <ie/acto  attached  L.  R.  5  Q.  B.  128;  Ex  parte  Astbnry, 
to  land  for  purposes  of  trade  are  regarded  In  re  Richards,  L.  R.  4  Ch.  680 ;  Mather 
as  never  affixed  to  the  freehold,  but  that,  v.  Fraser,  2  K.  ft  J.  686  ;  Walmsley  v. 
although  affixed,  they  are  capable  of  being  Milne,  7  C.  B.  v.  8.116  ;  Fisher  v.  Dixon, 
removed  by  the  tenant  within  the  term  12  CI.  AF.  812,828  ;  Strickland  v.  Parker, 
(or  perhaps  within  a  reasonable  time  after  54  Me.  268  ;  Tuttle  v.  Robinson,  88  N. 
its  termination).  Gibson  v.  Hammer-  H.  104  ;  Smith  v.  Price,  89  111.  28.  And 
smith  R.  Co.,  82  L.  J.  Ch.  887,  842.  It  the  same  principles  are  applied  between 
may  properly  be  mentioned  in  this  con-  mortgagor  and  mortgagee  of  a  leasehold, 
neetion  that  the  holder  of  a  recorded  chat-  In  re  Richards,  L.  R.  4  Ch.  680,  687 ;  see 
tel  mortgage  who  consented  to  the  chattels  Boyd  v.  Shorcock,  L.  R.  5  Eq.  72,  78  ; 
being  affixed  to  the  freehold  has  been  poet-  and  between  the  obligee  of  a  bond  to  cou- 
poned to  a  party  without  notice,  to  whom  vey,  who  has  entered  and  erected  struct- 
a  subsequent  mortgage  of  the  land  was  ex-  ures,  and  the  obligor,  after  breach  of  the 
ecuted  while  the  chattels  were  so  annexed,  bond,  McLaughlin  r.  Naah,  14  Allen,  186. 
Brennan  v.  Whittaker,  15  Ohio  St  446.  See  Lynde  v.  Rowe,  12  Allen,  100  ;  Ritch- 
But  see  Ford  v.  Cobb,  20  N.  T.  844.  The  myer  v.  Morss,  8  Keyes,  849.  Cases  have 
limits  of  the  exception  seem  also  to  con-  gone  so  far  as  to  hold  that  a  colossal 
firm  the  English  distinction.  See  further,  statue,  resting  on  but  not  attached  to  a 
WoodmiT  &  Beach  Iron  Works  v.  Adams,  permanent  pedestal,  passed  to  a  mortgagee. 
87  Conn.  288.  Snedeker  v.  Warring,  2  Kern.  170  (ap- 

(e)  Who  have  the  Might  to  remove,  Ac. —  proved  in  Wadleigh  v,  Janvrin,  41  N.  H. 

The  right  to  remove  is  not  universal.   For  508,  617 ;  Strickland  r.  Parker,  54  Me. 

if  chattels  an  attached  to  the  freehold  by  268,  266).    See  D'Eynoourt  v.  Gregory, 

the  owner  of  the  fee,  even  very  slightly,  L.  R.  8  Eq.  882,  a  question  between  ten- 

and  although  only  for  their  more  conven-  ant  for  life  and  remainderman.    The  test 

lent  use  and  for  purposes  of  trade,  they  was' said  to  be  whether  the  statues  formed 

will  pass  under  either  a  previous  or  sub-  part  of  an  architectural  design.    See  also 


Gillis,  149  Mass.  578 ;  Cross  o.  Weare  above  agreement.     Rideway  Stove  Co.  v. 

Commission  Co.,  158  IlL  499.  Way,  141  Mass.  667 ;  Hawkins  v.  Hersey, 

A  fixture  put  into  a  house  under  an  86  Maine,  894 ;  Muir  v,  Jones,  28  Oregon, 

agreement  that  it  is  to  remain  the  seller's  882  ;  Wiggins  Ferry  Co.  v.  Ohio  ft  M.  Ry. 

property  until  paid  for,  becomes  part  of  Co.,  142  U.   S.   896;  Wade   r.   Donan 

the  realty,  even  though  the  agreement  is  Brewing  Co.,  10  Wash.  284  ;  Case  Manuf. 

effective  between  the  parties,  and  passes  Co.  v,  Garveii,  45  Ohio  St.  289 ;  Hazle- 

to  a  purchaser  of  the  land  without  notice,  hurst  Lb  Co.  0.  Fay  (Miss.),  18  So.  *Ke^ 

who  is  not  put  upon  inquiry  as  to  the  486. 
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if  removable  without  material  injury  to  the  freehold.  (/)  So,  a 
building  resting  upon  blocks,  and  not  let  into  the  soil,  has  been 
held  a  mere  chatteL  {g)  A  post  windmill,  erected  by  the 
tenant,  (A)  and  machinery  for  spinning  and  carding,   though 

nailed  to  the  floor,  (t)  and  copper  stills,  and  distillery  appa- 
*  844  ratus,  and  potash  kettles,  though  *  fixed  or  set  on  arches,  {a) 

are  held  to  be  personal  property.  On  the  other  hand,  iron 
stoves,  fixed  to  the  brickwork  of  the  chimneys  of  a  house,  have 
been  adjudged  to  pass  with  the  house,  as  part  of  the  freehold,  in 

(/)  Orymee  v.  Bowaren,  4  Moore  ft  P.  148 ;  6  Bing.  487. 

(y)  Naylor  v.  Gollipge,  1  Taunt  21. 

(A)  The  King  v.  Londonthorpe,  6  T.  R.  877 ;  see  alao  The  King  v.  Inhabitants  of 
Otley,  1  B.  &  Ad.  161.  In  Maine,  thii  notion  of  morable  fixtures  was  carried  so  far 
as  to  aUow  an  action  of  trover  for  a  sawmill  bnilt  by  A.  on  the  land  of  B.,  with  his 
consent,  when  occupation  was  refiised.  RnsseU  v.  Richards,  1  Fairf.  429 ;  Tapley  v. 
Smith,  18  Me.  12,  s.  p.  So^  in  England,  a  wooden  bam,  erected  on  a  foundation  of 
brick  and  stone,  is  not  a  fixture,  and  may  be  remored  by  the  tenant,  and  trover  will 
lie  for  it.    Wansl»ougfa  v.  Maton,  4  Ad.  k  £1.  884. 

(«)  Cresson  v.  Stout,  17  Johns.  116 ;  Tobias  v.  Francis,  8  V t  426  ;  Taffe  v.  War- 
nick,  8  Blackf.  (Ind.)  111. 

(a)  Reynolds  v.  Shuler,  6  Cowen,  828 ;  Raymond  v.  White,  7  id.  819  ;  Wetherbee 
V.  Foster,  6  Yt  186. 


Rogen  V,  Qnm^  40  Mo.  91.  In  like  man* 
ner  chattels  not  annexed,  but  which  be* 
long  to  a  machine  as  part  of  it,  will  pass. 
Ex  parte  Astbury,  In  re  Richards,  L.  R.  4 
Gh.  680,  686  ;  Metropolitan  Counties  So- 
ciety V.  Brown,  26  Beav.  454.  The  roU* 
ing-stock  of  a  raOway  was  held  to,  in 
Palmer  o.  Forbes,  28  IlL  801 ;  Fanners' 
Loan  &  T.  Co.  v.  Hendrickson,  25  Barb. 
484;  State  o.  Northern  Central  R.  Co., 
18  Md.  198,  218.  See  2  Well.  645.  Can- 
tra,  Bement  v.  Plattsburgh  4b  Montreal 
B.  R.,  47  Barb.  104 ;  Stevens  v.  Buffalo 
ft  N.  Y.  R.  R.,  81  Barb.  590 ;  Beardsley 
V.  Ontario  Bank,  ib.  619.  A  building 
temporarily  placed  on  blocks  or  boards 
lying  on  the  surikoe  of  the  ground  is  a 
mere  chattel,  and  does  not  pass  by  a  sale 
of  the  land  unless  a  contrary  intent  is  man- 
ifested. Brown  v.  Lillie,  6  Nev.  244. 
See  Wiltshear  v.  Cottrell,  1  EI.  &  Bl.  674, 
689.  '  Hinckley  v,  Baxter,  13  All(>n,  189  ; 
Holland  v.  Hodgson,  mpra.    But  a  bam 
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standing  on  stone  piers  has  been  thoun^t 
to  pass,  Landon  v.  Piatt,  84  Conn.  517 ; 
although  a  tenant  has  been  aUowed  to  re- 
move an  icehouse  about  equally  attached 
to  the  soil,  Antoni  v.  Belknap,  102  Mass. 
198.  See  Perkins  o.  Swank,  48  Miss.  849. 
So  timber  trees,  cut  down  and  lying  where 
they  grew,  pass  by  a  conveyance  of  the 
land.    Bfackett  v.  Ooddard,  54  Me.  809. 

The  exception  in  &vor  of  trade  fix- 
tures is  sometimes  extended  to  agricul- 
tural fixtures  by  statute,  St  14  &  15  Yict 
c  25,  §  8  ;  and  in  this  country  without  it 
See  Harkness  v.  Sears,  26  Ala.  498  ;  Du- 
bois V.  Kelly,  10  BarK  496 ;  Perkins  v. 
Swank,  48  Miss.  849,  862. 

A  tenant  has  been  held  entitled  to 
remove  the  manure  ftom  pens  in  which 
great  herds  of  cattle  were  kept  for  the 
use  of  the  army.  Gallagher  v,  Shipley, 
24  Md.  418.  See  Plumer  v.  Plumer,  SO 
N.  H.  558,  669. 
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a  case  where  the  house  was  set  off  on  execution  to  a  creditor,  (b) 
But  in  another  case,  in  the  same  court,  between  mortgagor  and 
mortgagee,  the  possessor,  on  the  termination  of  that  relation, 
was  allowed  to  take  down  and  carry  away  buildings  erected  by 
him  on  the  land,  and  standing  on  posts,  and  not  so  connected 
with  the  soil  but  that  they  could  be  removed  without  prejudice 
to  it.  (c)  The  tenant  may  also  remove  articles  put  up  at  his  own 
expense  for  ornament  or  domestic  convenience,  unless  they  be 
permanent  additions  to  the  estate  and  so  united  to  the  house  as 
materially  to  impair  it,  if  removed,  and  when  the  removal  would 
amount  to  a  waste.  The  right  of  removal  will  depend  upon  the 
mode  of  annexation  of  the  article,  and  the  effect  which  the 
removal  would  have  upon  the  premises.  ((2) 

Questions  respecting  the  right  to  what  are  ordinarily 
called  fixtures,  or  articles  of  a  personal  nature  affixed  to  *  the  *  345 
freehold,  (a)  principally  arise  between  three  classes  of  per- 

{b)  Goddaid  v.  Chase,  7  Mass.  432. 

(e)  Taylor  o.  Townseud,  8  Mass.  411.  But  fixtures  erected  by  the  mortgagor  are 
annexed  to  the  freehold,  and  cannot  be  removed  until  the  debt  be  paid.  Butler  v. 
Paige,  7  Mete.  40. 

{d)  Buckland  v,  Butterfield,  2  Brod.  &  B.  54.  In  Bulk's  Gomm.  on  Colonial  and 
Foreign  Laws,  iL  6-81,  the  rules  Respecting  fixtures,  not  only  in  the  English  law,  but 
in  the  dyil  law  and  the  codes  of  other  nations,  are  collected.  See  also  Treatise  on 
Fixtures,  by  Amos  &  Ferard,  c.  2,  sec.  8,  4.  This  valuable  treatise  has  collected  the 
numerous  cases  on  the  subject  of  fixtures,  and  traced  and  stated  the  subtle  distinctions 
arising  therein,  with  clearness  and  accuracy.  Under  the  head  of  ornamental  fixtures, 
hangings,  tapestry,  and  pier-glasses,  marble  or  other  ornamental  chimney-pieces, 
marble  slabs,  window-blinds,  and  wainscots  fiBistened  with  screws,  have  been  included  ; 
and,  undor  the  head  of  articles  put  up  by  the  tenant  for  domestic  use  and  convenience, 
and  allowed  to  be  removed  during  the  term,  are  enumerated  grates,  stoves,  iron  backs 
to  chimneys,  fixed  tables,  furnaces,  coppers,  cofTee-mills,  malt-mills,  jacks,  cupboards, 
iron  ovens,  &c.  Id.  In  the  case  of  Blood  v,  Richardson,  ih  the  New  York  Superior 
Court  of  Common  Pleas  in  1881,  the  tenant  was  held  to  be  entitled  to  remove  a  grate 
and  other  fixtures  put  up  by  him  for  his  own  accommodation  ;  and  in  Gaffield  v.  Ifap- 
Rood,  17  Pick.  192,  a  fire  frame  fixed  in  the  fireplace  was  held  to  be  a  fixture  removable 
by  the  tenant  ddring  the  terra.  The  law  of  fixtures,  in  its  application  to  the  relation 
of  landlord  and  tenant,  partakes  of  the  liberal  and  commercial  spirit  of  the  times. 

(a)  It  was  said  by  the  Barons,  in  Sheen  v.  Rickie,  Best's  Exch.  Rep.  East.  Term, 
1889  [s.  c.  5  M.  ft  W.  176],  that  fixtures  do  not  necessarily  mean  things  affixed  to  the 
freehold.  It  only  means  something  fixed  to  another,  and  which  the  tenant  has  the 
power  of  removing.  But  I  apprehend  that  the  ordinary  meaning  is  the  appropriate 
and  legal  meaning,  and  which  is,  things  Jixed  in  a  greater  or  less  degree  to  ihe  realty. 
It  is  deariy  settled,  said  Baron  Parke,  in  Minshall  v.  Lloyd,  2  M.  ft  W.  459,  that 
everything  substantially  and  permanently  affixed  to  the  soil  is  in  law  a  fixture.  The 
principal  thing  must  not  be  destroyed  by  the  accessory,  nor  a  serious  injury  inflicted 
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sons :  1.  Between  heir  and  executor ;  and  there  the  rale  obtains 
with  the  most  rigor  in  favor  of  the  inheritance,  and  against  the 
right  to  consider  as  a  personal  chattel  anything  which  has  been 
affixed  to  the  freehold,  (b)  2.  Between  the  executor  of  the  tenant 
for  life,  and  the  remainderman  or  reversioner;  and  here  the 
right  to  fixtures  is  considered  more  favorably  for  the  executors. 
8.  Between  landlord  and  tenant ;  and  here  the  claim  to  have 
articles  considered  as  personal  property  is  received  with  the 
greatest  latitude  and  indulgence.  4.  There  is  an  exception  of 
a  broader  extent  in  respect  to  fixtures  erected  for  the  purposes 
of  trade,  and  the  origin  of  it  may  be  traced  back  to  the  dawnings 
of  modem  art  and  science,  (c)  Lord  Ellenborough,  in  Elwen  v. 
Maw^  (d)  went  through  all  the  cases  from  the  time  of  the  Year 
Books,  and  the  court  concluded  that  there  was  a  distinction 
between  annexations  to  the  freehold  for  the  purposes  of  trade  or 
manufacture,  and  those  made  for  the  purposes  of  agriculture; 
and  the  right  of  the  tenant  to  remove  was  strong  in  the  one  case 
and  not  in  the  other.  It  was  held  that  an  agricultural  tenant 
who  had  erected,  for  the  convenient  occupation  of  his  farm, 
several  buildings,  was  not  entitled  to  remove  them.  Had  the 
erections  been  made  for  the  benefit  of  trade  or  manufactures, 
there  would  seem  to  have  been  no  doubt  of  the  right  of  removal. 

The  strict  rule  as  to  fixtures,  that  applies  between  heir  and 
♦  846  executor,  •  applies  equally  as  between  vendor  and  vendee, 

and  mortgagor  and  mortgagee ;  and  growing  crops,  manure 
lying  upon  the  land,  and  fixtures  erected  by  the  vendor  for  the 

to  some  important  building,  nuless  the  building  itself  be  only  an  accessory  to  the  fix* 
tare,  as  an  engine-bouse,  to  cover  it  The  principle  seems  to  be,  that  the  fixtare  most 
be  adapted  to  the  enjoyment  of  the  realty,  and  more  or  less  annexed  to  it. 

<6)  The  New  York  Revised  Statutes,  il  88,  sec  «,  7,  8,  decUre  that  things  annexed 
to  the  freehold,  or  to  any  building  for  the  purpose  of  trade  or  manufiustute,  and  not 
fixed  into  the  waU  of  the  house,  so  as  to  be  essential  to  its  support,  go  to  the  executor 
as  assets ;  and  that  all  other  things  annexed  to  the  freehold  desoend  to  the  heir  or 
deyisee.  The  Chancellor,  in  House  v.  House,  10  Paige,  168,  supposed  the  legislature 
here  intended  to  put  the  executor  or  administrator  upon  the  same  footing  with  a  tenant 
as  to  the  right  to  fixtures. 

(e)  20  Hen.  YII.  18,  a  and  b,  pi.  24.  The  exception  in  that  case  was  allowed  in 
favor  of  a  baker  and  a  dyer  affixing  furnaces  or  rats,  or  vessels  pur  occupier  son  oeet*- 
pation.  But  the  exception  in  favor  of  such  trades  was  almost  too  liberal  for  the  age  ; 
and  we  find,  in  the  following  year,  21  Hen.  VII.  27,  it  was  narrowed  to  things  fixed 
to  the  ground,  and  not  to  the  walls  of  the  principal  building. 

(rf)  8  East,  88.  The  notes  attached  to  this  case,  in  Smith's  Leading  Gases  in  Law 
Library,  N.  s.  xxviii.,  are  valuable. 
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• 

purpose  of  trade  and  manufactures,  as  potash  kettles  for  manu- 
facturing ashes,  pass  to  the  yendee  of  the  land,  (a)  Fixtures  go 
along  with  the  premises  to  a  lessee,  if  no  reservation  be  made  at 
the  time  of  the  contract;  (()  and  the  tenant  must  remove  fixtures 
put  up  by  him  before  he  quits  the  possession  on  the  expiration  of 
his  lease,  (c)  If  not  removed  during  the  term,  they  become  the 
property  of  the  landlord,  (d)  ^ 

It  has  been  strongly  questioned  by  high  authority,  (e)  whether 
erections  for  agricultural  purposes  ought  not,  in  this  country,  to 
receive  the  same  protection  in  favor  of  the  tenant  as  those  fixtures 

(a)  Spencer,  C.  J.,  in  fiolmes  v.  Tremper,  20  Johns.  80 ;  Hare  v.  Horton,  2  Not. 
4b  Mann.  428  ;  Miller  v.  Plumb,  6  Cowen,  666  ;  Kirwan  v.  Latonr,  1  Harr.  &  J.  289  ; 
Kittredge  v.  Woods,  8  K.  H.  508 ;  Despatch  Line  of  Packets  v.  Bellamy  Man.  Co., 
12  N.  H.  205  ;  Oves  v.  Oglesby,  7  Watts,  106 ;  Union  Bank  v.  Emerson,  15  Mass.  169. 
Though  firudut  induttriales  pass  from  the  intestate  to  his  personal  rapresentatiTes, 
yet,  under  a  devise  or  conveyance  of  land,  they  pass  to  the  devisee  or  yendee.  The 
main  mill-wheel  and  gearing  of  a  factory,  and  neeestary  to  Us  operation,  are  held  to  be 
fixtures  and  real  estate,  in  fayor  of  the  right  of  dower  as  against  the  heir.  Powell  v. 
Monson  and  Brimfield  Manpfacturing  Company,  8  Mason,  459.  Such  machinery 
will  also  pass  to  the  vendee  as  against  the  yendor.    Farrar  v.  fitackpole,  6  Greenl. 

154.  So,  manufacturing  machinery  and  fixtures  will  pass  to  a  mortgagee,  as  part  and 
parcel  of  the  inheritance,  in  like  manner  as  they  pass  to  a  yendee.  Lord  Hardwicke, 
in  Ryall  v.  Rolle,  1  Atk.  175  ;  Union  Bank  v.  Emerson,  15  Mass.  159  ;  Amos  ft  Ferard 
on  Fixtures,  189,  191  ;  Voorhis  v.  Freeman,  8  Watts  &  S.  116 ;  Despatch  Line  of 
Packets  v,  Bellamy  Manuf.  Co.,  12  K.  H.  205.  They  are  parcel  of  the  inheritance. 
Farrant  v.  Thompson,  5  B.  ft  Aid.  826.  But  in  Swift  v.  Thompson,  9  Conn.  68, 
machinery  in  a  cotton  factory  attached  to  the  building,  so  fiur  as  to  keep  the 
machinery  steady,  and  which  could  be  remoyed  mthont  injury  to  the  building  or 
the  machinery,  was  held  to  be  personal  property,  as  respects  creditors  and  purchasers. 
The  case  of  Gale  v.  Ward,  14  Mass.  852,  went  also  to  the  same  point.  Fixtures 
made  by  a  mortgagor  after  the  mortgage  become  part  of  the  realty  as  between  him 
and  the  mortgagee,  and  cannot  be  removed.  It  might  be  otherwise  in  the  case  of 
landlord  and  tenant  The  mortgagor  makes  such  improyements  as  owner,  for  the 
permanent  benefit  of  the  estate.    Winslow  v.  Merchants'  Ins.  Co.,  4  Mete.  806. 

(6)  Colegrave  v.  Dias  Santos,  2  B..ft  C.  76. 

(<;)  Gibbs,  C.  J.,  in  Lee  v.  Risdon,  7  Taunt  188 ;  Ex  parU  Qnincy,  1  Atk.  477 ; 
2  B.  ft  C,  mpra;  Poole's  Case,  1  Salk.  868 ;  Penton  v.  Robart,  2  East,  88;  White  v. 
Amdt,  1  Wharton,  91 ;  2  M.  ft  W.  460,  8.  P. 

{d)  Lyde  v.  RusseU,  1  B.  ft  Ad.  894.  The  French  law  coincides  with  the  English 
in  respect  to  fixtures  made  for  embellishment.  The  tenant  may  remove  them,  pro- 
yided  they  can  be  remoyed  without  being  destroyed,  and  without  deteriorating  the 
premises.    Lois  des  Batimens,  par  Le  Paige,  ii.  190,  205. 

(e)  Van  Ness  v,  Pacard,  2  Peters,  187. 

^  Leader  f.  Horaewood,  5  C.  B.  n.  8.  the  lease  is  determined  by  the  landlord's 
546 ;  Overton  v.  Williston,  81  Penn.  St.     re-entry  for  breach  of  condition.    Pugh 

155.  Neither  can  they  be  removed  after    v.  Arton,  L.  R.  8  Eq.  626. 
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divided  them  into  the  obvious  and  universal  distinction  of  things 
movable  and  immovable,  or  things  tangible  and  intangible.  The 
movable  goods  of  the  civil  law  were,  strictly  speaking,  the  chat- 
tels personal  of  the  common  law.  Whatever  was  fixed  to  the 
freehold  perpetui  tcius  catua^  was  justly  deemed  a  part  of  the  res 
immobUes  of  the  civil  law.  {c) 

2.  Qualified  Property  in  ChatteU  Personal.  —  Property  in  chattels 

personal  is  either  absolute  or  qualified. 

Absolute  property  denotes  a  full  and  complete  title  and 
dominion  over  it;  but  qualified  property  in  chattels  is  an  excep- 
tion to  the  general  right,  and  means  a  temporary  or  special 
interest,  liable  to  be  totally  devested  on  the  happening  of  some 
particular  event. 

A  qualified  property  in  chattels  may  subsist  by  reason  of  the 
nature  of  the  thing  or  chattel  possessed.     The  elements  of  air, 
light,  and  water  are  the  subjects  of  qualified  property  by  occu-'' 
pancy;  and  Justinian,  in  his  Institutes,  (c?)  says,  they  are 
common  by  the  law  of  nature.     He  who  first  places  •  him-  *  848 
self  in  the  advantageous  enjoyment  of  a  competent  portion 
of  either  of  them,  cannot  lawfully  be  deprived  of  that  en joyment ; 
and  whoever  attempts  to  do  it,  creates  a  nuisance  for  which  he 
is  responsible,  (a)    Animals  ferce  naturcBj  so  long  as  they  are 
reclaimed  by  the  art  and  power  of  man,  are  also  the  subject  of  a 
qualified  property ;  but  when  they  are  abandoned,  or  escape,  and 
return  to  their  natural  liberty  and  ferocity,  without  the  animus 
revertendij  the  property  in  them  ceases,  (x)    While  this  qualified 


(e)  TayWs  Elem.  of  the  Civil  Law,  476.  {d)  Inat  2. 1.  1. 

(a)  Aldred*8  Case,  9  Ck>.  58,  b. 

(x)  Animals  which  may  be  the  salrject  one  who  commits  a  trespass  in  obtaining 

of  property,  apart  from  the  ownership  of  possession.    Rezroth  r.  Coon,  15  R.  L  85. 
the    soil,   include  :   tame  canary  birds  :         A  State  statute  pennitting  the  owner  of 

Manning  v,  Mitcherson,  69  Ga.  447  ;  47  enclosed  land  to  impound  and  sell  straying 

Am.  Rep.  764  ;  see  McDonald  v.  Jodrey,  cattle,  and  to  have  his  damsges  assessed  by 

8  Penn.  Co.   Ct.  Rep.  142 ;    fowls   and  three  freeholders,  has  been  held  unconsti- 

tnrkeys :  Clark  v.  Keliher,  107  Mass.  406 ;  tntional  as  depriving  the  owner  of  the 

Reis  V.  Stratton,  28  HI.  App.  814.    Seals,  cattle  of  property  without  due  process  of 

as  snimals  fenB  ntUura,  were  considered  law.    Armstrong  v.  Traylor,  87  Texas,  598. 
in  the  recent    Behring  Sea  arbitration.         Apart  from  statute,  there  is  no  right  to 

See  briefs  and  opinions.    No  title  is  gained  destroy  the  trespassing  domestic  animals 

to  animals  ferm  naturxe,  such  as  bees,  by  of  another,  as  by  placing  poisoned  meat 
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property  continues,  it  is  as  much  under  protection  of  law  as 
any  other  property,  and  every  invasion  of  it  is  redressed  in  thb 
same  manner.  (()  The  difficulty  in  ascertaining  with  precision 
the  application  of  the  law  arises  from  the  want  of  some  certain 
determinate  standard  or  rule,  by  which  to  determine  when  an 
animal  is  feroR  vel  damitcB  naturce.  If  an  animal  belongs  to  the 
class  of  tame  animals,  as,  for  instance,  to  the  class  of  horses, 
<»heep,  or  cattle,  he  is  then  clearly  a  subject  of  absolute  property ; 
but  if  he  belongs  to  the  class  of  animals  which  are  wild  by 
nature,  and  owe  all  their  t^emporary  docility  to  the  discipline  of 
man,  such  as  deer,  fish,  and  several  kind  of  fowl,(c)  then  the 
animal  is  a  subject  of  qualified  property,  and  which  continues 
so  long  only  as  the  tameness  and  dominion  remain.  It  is  a 
theory  of  some  naturalists  that  all  animals  were  originally  wild, 
and  that  such  as  are  domestic  owe  all  their  docility  and  all  their 
^degeneracy  to  the  hand  of  man.  This  seems  to  have  been  the 
opinion  of  Count  Buffon ;  and  he  says  that  the  dog,  the  sheep, 
and  the  camel  have  degenerated  from  the  strength,  spirit,  and 
beauty  of  their  natural  state,  and  that  one  principal  cause  of 
their  degeneracy  was  the  pernicious  influence  of  human  power,  (d) 
Grotius,  on  the  other  hand,  has  suggested  thst  savage  animals 

owe  all  their  untamed  ferocity,  not  to  their  own  natures, 
*  849  but  to  the  violence  *  of  man.  (a)     But  the  common  law  has 

wisely  avoided  all  perplexing  questions  and  refinements  of 

(b)  7  Co.  16-18 ;  Finch's  Law,  176. 

(c)  Doves  are  held  to  be  animals /erce  natures.  Commonwealth  v.  Chase,  9  Pick. 
16.  [But  compare  Regina  v.  Cheafor,  21  L.  J.  n.  s.  M.  C.  ;  5  Cox  C.  C  867 ;  8  Eng. 
L.  ft  Eq.  598.] 

(cQ  Boffon's  Natural  History,  vii  Smellie's  e<L 

(a)  Grotius,  Hist,  de  Belg.  lib.  5,  cited  in  Puff.  Droit  de  la  Kat  1,  4,  c.  6,  sec  6. 


for  dogs  on  one's  own  land.  OiUum  v. 
Sisson,  68  Mo.  App.  516  $  Clark  v.  Keliher, 
107  Mass.  406.  But  mere  negligence  in 
spUling  poisonous  substances  on  his  own 
land  wUl  not,  it  seems,  render  the  land- 
owner liable  for  injuries  so  caused  to  stray- 
ing animals.  Ferguson  v.  Miami  Powder 
Co.,  9  Ohio  Clr.  Ct.  445. 

Cruelty  to  *'  domestic  animals,"  nnder 
the  English  statutes  upon  the  subject, 
applies  only  to  such  as  have  been  trained 
for  the  sendee  of  man.    They  do  not  in- 
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elude  wild  rabbits  or  lions  kept  in  con- 
finement Aplin  V.  Porritt,  [1898]  2  Q. 
B.  57 ;  Harper  v.  Marcks,  [1894]  2  Q.  B. 
819  ;  but  do  indnde  linnets  kept  in  cap* 
tivity  and  trained  to  act  as  decoy  birds. 
Colam  V.  Pagett,  12  Q.  B.  D.  66. 

One  who  keeps  such  an  animal  as  an 
elephant  is  liable  for  personal  ifljnries 
caused  by  it,  irrespective  of  his  knowledge 
of  its  dangerous  character.  Filbnra  v. 
People's  Palace  Co.,  25  Q.  B.  D.  268  ; 
Mahoney  v.  Dwyer,  82  N.  Y.  S.  846. 
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this  kind,  and  has  adopted  the  test  laid  down  by  PufiFendorf ,  (b) 
by  referring  the  question,  whether  the  animal  be  wild  or  tame, 
to  our  knowledge  of  his  habits,  derived  from  fact  and  experience. 
It  was  held  by  the  Supreme  Court  of  New  York,  in  Pierson  v. 
Po8tj{e)  that  pursuit  alone  gave  no  property  in  animals  ferce  " 
naturcB.     Almost  all  the  jurists  on  general  jurisprudence  agree 
that  the  animal  must  have  been  brought  within  the  power  of  the 
pursuer  before  the  property  in  the  animal  vests.     Actual  taking 
may  not  in  all  cases  be  requisite ;  but  all  agree  that  mere  pur- 
suit, without  bringing  the  animal  within  the  power  of  the  party, 
is  not  sufficient     The  possession  must  be  so  far  established,  by 
the  aid  of  nets,  snares,  or  other  means,  that  the  animal  cannot 
escape.     It  was  accordingly  held  in  the  case  just  mentioned, 
that  an  action  would  not  lie  against  a  person  for  killing  and 
taking  a  fox  which  had  been  pursued  by  another,  and  was  then 
actually  in  the  view  of  the  person  who  had  originally  found, 
started,  and  chased  it     The  mere  pursuit,  and  being  in  view  of 
the  animal,  did  not  create  a  property,  because  no  possession  had 
been  acquired ;  and  the  same  doctrine  was  afterwards  declared 
in  the  case  of  Buster  v.  Newkirk.{d) 

The  civil  law  contained  the  same  principle  as  that  which  the 
Supreme  Court  adopted.  It  was  a  question  in  the  Roman  law, 
whether  a  wild  beast  belonged  to  him  who  had  wounded  it  so 
that  it  might  easily  be  taken.  The  civilians  differed  on  the 
question ;  but  Justinian  adopted  the  opinion  that  the  property  in 
the  wounded  wild  beast  did  -not  attach  until  the  beast  was 
actually  taken.  («)  So  if  a  swarm  of  bees  had  flown  from  the 
hive  of  A.,  they  were  reputed  his  so  long  as  the  swarm 
remained  in  sight,  and  might  easily  be  *  pursued ;  other-  *  850 
wise  they  became  the  property  of  the  first  occupant  (a) 
Merely  finding  a  tree  on  the  land  of  another,  containing  a  swarm 
of  bees,  and  marking  it,  does  not  vest  the  property  of  the  bees  in 

(b)  Liv.  4,  c.  6,  sec  6. 

(c)  8  Caines,  175. 

(d)  20  Johns.  75.  The  legislatare  of  New  York  have  enUrged  the  right  of  acquisi- 
tion of  game  by  pnnoit,  lu  the  case  of  deer,  in  the  counties  of  Suffolk  and  Queens,  by 
declaring  that  any  person  who  starts  and  pursues  such  game  shall  be  deemed  in  posses- 
sion of  tiie  same,  so  long  as  he  continues  in  fresh  pursuii  thereof.  Laws  of  N.  Y.,  April 
1, 1844,  c  109 ;  N.  T.  R.  S.  8d  ed.  L  888. 

(e)  Inst  2.  1. 18  ;  Dig.  41.  1.  6.  2. 
(a)  Inst  2. 1. 14. 
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the  finder.  (?')  Bees  viiit±  ^wanii  uikhi  a  titse  do  not  beooniB 
private  propertr  until  aonniliT  hived-  •  -  - 

A  qualified  properry  in  chatit'i^  may  aiso  Bufaaist,  ^when  goods 
are  hailed,  or  pieagvd,  or  difimuiit^  In  liioae  ranrfi  the  right 
of  propertnr  and  the  piMnrnninn  are  aepaiaxed :  and  'Ab  owner  has 
onl  V  a  pnqiertT  of  a  tesaanarusr  or  qualified  nxtnre,  ^whicfa  is  to 
caatinue  until  the  tmsi  be  performed  or  the  goods  redeemed; 
and  he  is  entiiied  to  protsct  iiiis  propertr  while  it  cnntmuftB,  by 
aetiun,  in  like  manner  as  if  he  was  ausuiuxe  owner.  4  d) 

a.  loiia  Tiwij  JB  GkittUhk  —  rerBonal  pro|iertT  mav  be  held 
by  two  or  more  peraons  in  joint  temanry  or  in  coalman ;  and  in 
the  farmer  ciae.  the  same  pmiciiiie  of  smrrrirarBhip  applies  which 
exists  in  the  case  of  a  joint  tenanrj  in  lands,  u  )  But  by  reason 
of  this  Terr  effect  of  survirorBhiiiL  iaint  'fiBBaner  in  chattels  is 
verr  mudi  restricted.  It  does  not  amilr  1^  stock  used  in  any 
juint  undcanaking.  either  in  trade  or  acricnhupe;  far  die  forbid- 
diu^  duetrine  of  surriTOPBliip  wonid  tend  to  damp  tie  spirit  and 
fsnterprise  requisite  to  eimduci  liie  buiineBB  widi  snooess.  When 
one  joint  partner  in  trade  or  in  acricninipe  di«i,  his  interest  or 
share  in  the  eunoem  does  ncit  surrire,  but  ro«  to  his  personal 
represexrtatii^es.  'J")  Subject  to  tikese  exoqitiaB&.  a  gift  or  grant 
<if  a  chattel  interest  to  two  or  more  persoss  creates  a  joint 
teaancT;  and  a  joint  tenant,  it  is  said,  may  lawfully  dis- 
♦851  poae  of  tlie  whole  praperty.^c)     In  legacies  of  •chattsels 


(i)  Gill«t  V.  Mmm^  7  Jc^im.  IS. 

(r>  lAit  2.  1. 14  ;  Wr»llis  r.  IfMc  1  finm^.  MS.  BMvUditibiqidiBr  abode 
is  s  tnse  bekMug  to  tike  •VMT  oi  ^k  weal,  if  VBndbzmed,  bnt  iT  iiii1il»iii1  ad  idesti- 
S(<  tbrr  Uo^  to  tikdr  foncr  poaBMBii    Gaff  v.  Klhs,  U  WTflttd.  SSS. 

(4f)   Fide  im/rm,  99^  SBi. 

U)  CcL  UtX.  1(2,  a. 

(/>  Co.  ItCL  ni,  s ;  yoT,  55 :  Jeffreyi  r  Smin,  1  Te».  27;  El&it  «. 
cited  in  KHXthbft  note  to  1  Tea.  217. 

(y)  B4it,  J,,  m  Bstaa  r.  Willimi.  5  &  4  AM.  SSS.      If  Hob  didrnm  be 

be  rertvicted  to  dbatte)  iaterate.  A  amlt  in  w^Aet  arrst  <£  m  A^ObA  ^  nmt  jam 
flEtttt4i«igvtiief)ro|Mftj«t«w»M^mrttlie€dMrj^  tnut  A  jant  teant  of 
M  ettoto  ««■  osl  J  ooBTiey  b»  part ;  aad  if  be  ibinld  lerr  a  fiae  of  ^e  v^ok  «itetp,  or 
€mir€jithj  faaipaa  aad  Mle,  it  would  only  nmA  bit  iBtcRst.  sd  aaont  to  a 
•nee  «r  tbe  joint  tattDcy.    Co.  Litt  ISS,  a ;  Gqml  Di^.  tit.  Ertale^  K.  6 ;  Pord 


1  IiiBladMv.Hi0^,  IIH.  L.C.e21:  judgei  tint  gme  billed  npoi  Ae  bund  of 

c  c,  13  C.  B.  v.  •,944;  12  cay.  8.  501,  aaotber  by  a  traqMMr,  aad  cuiied  off  by 

itwaabeMbytbeHosaeof  Lordsandtlie  bin,  bdoi^totiieowncr  oTAe 
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the  courts  at  one  time  leaned  against  any  construction  tending 
to  support  a  joint  tenancy  in  them,  and  testators  were  presumed 
to  have  intended  to  confer  legacies  in  the  most  advantageous 
manner,  (a)  But  in  Campbell  y.  Campbelly(b)  the  master  of  the 
rolls  reviewed  the  cases,  and  concluded  that  where  a  legacy  was 
given  to  two  or  more  persons,  they  would  take  a  joint  tenancy, 
unless  the  will  contained  words  to  show  that  the  testator  intended 
a  severance  of  the  interest,  and  to  take  away  the  right  of  sur- 
vivorship. This  same  rule  of  construction  has  been  declared 
and  followed  in  the  subsequent  cases,  (e) 

4.  Bl^tB  In  Action.  —  Another  very  leading  distinction,  in 
respect  to  goods  and  chattels,  is  the  distribution  of  them  into 
things  in  possession  and  things  in  action.  The  latter  are  per- 
sonal rights  not  reduced  to  possession,  but  recoverable  by  suit 
at  law.  Money  due  on  bond,  note,  or  other  contract,  damages 
due  for  breach  of  covenant,  for  the  detention  of  chattels,  or  for 
torts,  are  included  under  this  general  head  or  title  of  things  in 
action.  It  embraces  the  most  diffusive,  and,  in  this  commercial 
age,  the  most  useful,  learning  in  the  law.  By  far  the  greatest 
part  of  the  questions  arising  in  the  intercourse  of  social  life,  or 

Lord  Grey,  6  Mod.  44  ;  1  Salk.  286 ;  2  Ohio,  112.  See  also  m/Va,  iv.  859,  860,  note. 
If  one  tenant  in  common  of  a  chattel  selU  the  share  of  his  cotenant,  as  well  as  his  own, 
he  is  answerahle  in  troTer.  Wilson  v.  Keed,  8  Johns.  175 ;  Hyde  o.  Stone,  7  Wend. 
854 ;  White  v.  Oshom,  21  id.  72.  It  is  a  conTeraion  as  to  the  share  of  the  other. 
Parke,  B.,  9  M.  &  W.  685.  Bnt  one  tenant  in  common  of  a  chattel  cannot  hring 
troTer  a^nst  his  cotenant  for  dispossessing  him,  for  each  has  an  equal  right  to  the 
possession  ;  though  for  the  loss  or  destruction,  or  sale  of  the  whole  chattel  hy  one  of 
the  cotenants,  an  action  of  troTer  will  lie  against  him  by  the  other.  Litt.  sec  828  ; 
Go.  Litt  200,  a ;  Wilson  v.  Reed,  uH  mtpra ;  Fennings  v.  Orenyille,  1  Taunt.  241 ; 
Barton  v,  Williams,  5  B.  &  Aid.  895  ;  Farr  v.  Smith,  6  Wend.  838  ;  Lucas  o.  T^asson, 
8  Dot.  898  ;  Cole  v.  Terry,  2  Dev.  ft  BaUle,  252 ;  Herrin  v.  Eaton,  18  Me.  192 ; 
Merserean  v,  Norton,  15  Johns.  179.  In  Waddell  v.  Cook,  2  Hill,  47,  it  was  held  that 
troTer  (but  not  trespass)  would  lie  by  one  cotenant  of  goods  against  another  who  sells 
the  whole  interest  in  the  chattels.  One  tenant  in  common  of  personal  property  can 
sell  bis  own  share  only.  Bradley  r.  Boynton,  22  Me.  287.  If  he  sells  the  whole  inter- 
est in  the  common  property,  the  vendee  of  the  original  cotenant  cannot  be  sued  while 
in  jMMSsfum.  The  person  in  possession  under  such  sale  is  a  cotenant  with  the  rightful 
owner.  The  remedy  is  in  trover  against  the  cotenant,  whoever  he  may  be,  who  sells 
the  whole  sulgect  as  for  a  conversion  of  the  share  of  the  other  owner.  Dain  v.  Cowing* 
lb.  847.  A  joint  owner  of  a  chattel  is  bound  to  bestow  upon  its  preservation  that  care 
which  a  prudent  man  ordinarily  bestows  upon  his  property.  Guillot  v,  Dossat,  4 
Martin  (La.),  208. 

(a)  Perkins  v.  Baynton,  1  Bro.  C.  C.  118.  (b)  4  Bro.  15. 

le)  Morley  v.  Bird,  8  Ves.  628 ;  Crooke  v,  De  Vandes,  9  id.  197  ;  Jackson  v.  Jack* 
•on,  ib.  591. 
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viiek  are  Imgatod  ib  tlie  ochdIs  cf  JMlaoe,  afe  t»  W  itiuJiJ 
totltubead  <tf  fvenoBiJ  ridito  is 

limxied  <0rer  Irr  w^v  oi 
ermtod,  tbrnglb  not  ^ter  a  gift  of  tlie  shsidafee  ivapotr.  TW 
la waa  rerjr  earl  r  settled,  diat  distlela  real  fln^  ke  aa  InitBd 
bir  w}ll(<ip  A  duatel  peiaoaal  attj  alaa  be  gnnn  lir  viH  (aad 
it  ia  aaid  that  tlie  limitatioB  attj  alaa  be  aqnUj  bf  deeduc^)  to 
jL  for  life,  vitli  tlfte  reaaiader  am  to  BL,  aad  Hie  liMhaliaa 
or<T,  after  the  life  interest  in  tlie  chatlid  baa  ex|)iiei,  la  good. 
At  eommoo  laar  there  eoold  be  no  limitation  owr  of  a  chatteL  b^ 
a  gift  for  life  earried  tbe  absolote  intereil.  Them  a  diatmcdoa 
vaa  taken  between  the  nae  and  the  propefij,  and  it  vaa  held 
that  the  nie  might  be  given  to  one  for  life,  and  the  propntj 
aftenrarda  to  another,  thoogji  the  deriae  over  of  the  Aittd  itaelf 
would  be  Toid.(tf)  It  waa  finallj  aettled  that  there  waa  nothing 
in  that  diatinction,  and  that  a  gift  for  life  of  a  Aatui  waa  a 
gift  of  tbe  use  onlj,  and  the  remainder  over  waa  good  aa  an 
executorj  deriMeAd)    This  limitation  over  in  remainder  la  good 

(a)  iUamaffn Om,  $  Co.  95;  UmfieCs  Cam,  10  Co.  4«;  Child  r.  Bi?^  Cn. 
Jae.iSi9. 

(6)  2  n.  Coma.  Me  ;  Lni^woHiij  r.  ChfldwidE,  11  Gbn.  4S.  Tktcmmtn  gm- 
«nlljr  spoB  wflb ;  bat  in  Clifld  ».  Bmjhe,  Cm  Jac  4Sf ,  tiw  eont  wpt^m  af  mA  a 
rmoamdnmlmngenaiedeqoaUjhfffatttmdBwim.  laPowdlv.  Bmn,&C.Lnr 
JoQtUMl,  So.  3,44%  HwmhfMthatm  Uadtmtiam  ofvoT*  poaonl  chrttal  Indeed 
WMgood,  thoogbtiVMiiofcbxwajof  eseeotmy  tnuior*  Mwwjjmje  to  bhl  See 
eleo  Powell  v.  Bfovn,  1  Beilejr  (8.  C,X  100.  But  if  die  liimtatiiMi  in  nniiider.  illcr 
•  life  erteto  in  penooeltj,  be  nofc  bj  exeeotofy  dem^  it  em  only  be  hjtamrejwmx  in 
traet  Betty  V.  Moore,  1  DuM  (Kjr.),  237.  8(h  in  ]fotTOir«.Wil]iania.3  Drr.  (K.C.) 
203,  it  was  eud  to  be  a  aettled  rak  10  KortbCkioiinn,  tint  a  TODftindcr  in  (tettde,  after 
a  life  eatate,  could  not  be  created  by  deed.  In  Bathbone  v.  Dydnnan,  1  Fiu|^  1,  it 
vaabeld  tbat  a  limitation  orer  of  penonal  eatete  to  A.,  in  caae  of  tbe  death  of  &  with- 
oat  lawful  iMoe,  waa  Talid;  for  tbe  N.  7.  Ber.  Static  L  724,  aec  28,  773,  aee.  2,  have 
declared,  that  tbe  worda  dying  wUhmU  imue  mean  iaaoe  tiving  at  tlie  deadi  of  tbe  lint 
taker.  See  it^fira,  ir.  283.  In  tbe  Engliah  chancery,  in  beqneata  of  dnttel  intenata, 
the  worda  lUrtng  atOutimeoftht  iedcUaf^B  death  are  often  anpplied  by  intendmsnt,  to 
aroid  uncertainty.  Thna,  abequest  tofA«cAiY<&«i»o/A.  oralegacy  to  A.  forKfa,  and 
then  to^eM2<fivno/B.,  the  kw,  in  the  caaeof  nal  eatatea,  lotricta  the  bounty  to 
the  children  liHng  ai  Uu  death  of  A.  or  B.,  aa  the  caae  may  be.  Equity  wiU  not  iii«- 
anme  that  a  party  who  ia  not  in  ene  is  intended,  nnleaa  auch  intention  be  manifeat 
Bartleroan  v.  Murehtaon,  2  Ruaa.  &  My.  186. 

(e)  87  Hen.  VL,  abridged  in  Bro.  tit.  DeTiae,  pi.  18;  Hastings  v.  Bouglaaa,  Cro. 
Car.  848. 

(d)  Hyde  v.  Parwt,  1  P.  Wms.  1.  It  has  been  fnsquently  held,  Mr.  J.  BnUer 
observed,  in  Doe  v.  Perryn,  8  T.  B.  484,  that  the  woids  dying  triUunU  i$nu  mean  without 
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as  to  every  species  of  chattels  of  a  durable  nature ;  and  there  is 
no  difiFerence  in  that  respect  between  money  and  any  other 
chattel  interest.  The  general  doctrine  is  established  by  nu- 
merous English  equity  decisions,  (e)  and  it  has  been  very  exten- 
sively recognized  and  adopted  as  the  existing  rule  of  law  in 
this  country;  but  not  until  the  questions  had  been  very 
ably  *and  thoroughly  discussed,  particularly  in  the  Su-  *858 
preme  Court  of  Errors  of  the  State  of  Connecticut,  (a) 

iasaeatthfitime  of  the  decUh  of  the  party,  in  cases  of  personal  property,  though  it  be 
not  so  in  the  limitation  of  freehold  estates. 

(e)  Smith  v.  Clever,  2  Vem.  59 ;  Hyde  v.  Parrat,  1  P.  Wms.  I ;  Tissen  p.  Tissen, 
ib.  600 ;  Pleydell  v,  Pleydell,  ib.  748 ;  Porter  v.  Toumay,  8  Vee.  811 ;  Randall  v, 
BosseU,  8  MeiiT.  190. 

(a)  Moffat  V.  Strong,  10  Johns.  12 ;  Westcott  v.  Cady,  6  Johns.  Ch.  884  ;  Giiggs 
r.  Dodge,  2  Day,  28 ;  Taber  v.  Packwood,  ib.  62  ;  Scott  v.  Price,  2  Seig.  &  R.  69 ; 
Delhi  9.  King,  6  id.  29  ;  BoyaU  v.  Eppes,  2  Munf.  479  ;  Mortimer  v,  Moffatt,  4  Hen. 
k  Monf.  608 ;  Logan  v.  Ladson,  1  Desans.  271 ;  Oeiger  v.  Brown,  4  M'Coid,  427 ; 
Brammel  v.  Barber,  2  Hill  (S.  C),  648.  By  the  N.  Y.  Bevised  Statutes,  i  778,  sec. 
1-5,  the  absolute  ownership  of  personal  property  cannot  be  suspended  by  any  limitation 
or  condition  for  a  longer  period  than  two  liyes  in  being  at  the  date  of  the  instrument 
creating  it,  or  if  by  will,  in  being  at  the  death  of  the  testator.  The  accumulation  of 
the  interest  or  profits  of  personal  property  may  be  made  as  aforesaid,  to  commence  from 
the  date  of  the  instrument,  or  from  the  death  of  the  person  executing  the  same,  for  the 
benefit  of  one  or  more  minors  then  in  being,  and  to  terminate  at  the  expiration  of  their 
minority ;  and  if  directed  to  commence  at  a  period  subsequent  to  the  date  of  the 
instrument  or  death  of  the  person  executing  it,  the  period  must  be  during  the  minority 
of  the  persons  to  be  benefited,  and  terminate  at  the  expiration  of  their  minority.  AU 
directions  for  accumulation  contrary  hereto  are  Toid  ;  and  for  a  longer  term  than  such 
minority,  are  void  as  to  the  excess  of  time.  But  if  a  minor,  for  whose  benefit  a  valid 
accumulation  of  interests  or  profits  is  directed,  be  destitute,  the  chancellor  may  apply 
a  suitable  sum  from  the  accumulated  moneys  for  his  relief,  as  to  support  or  education. 
See  tn/ra,  iv.  286,  the  regulation  of  the  accumulation  of  the  income  of  real  estates ;  and 
see  Vail  v.  Vail,  4  Paige,  817,  where  it  was  held,  that  if  the  trust  of  accumulation  of 
income  of  personal  estate  be  void  under  the  statute,  such  income  goes  as  unbequeathed 
property.  Whenever  the  proceeds  of  personal  property  are  not  validly  disposed  of  by 
the  testator,  they  are  to  be  distributed,  as  of  course,  to  the  widow  and  next  of  kin. 
The  N.  Y.  Bevised  Statutes  have  not  defined  the  objects  for  which  express  trusts  of 
peraonal  estate  may  be  created,  as  has  been  the  case  in  relation  to  trusts  of  real  estate. 
(Infra,  iv.  810.)  They  may,  therefore,  be  created  for  any  purposes  which  are  not 
illegal ;  and  except  as  to  the  mere  vesting  of  the  legal  title  to  the  property  in  the 
trustee.  Instead  of  the  cestui  que  trust,  the  conveyance  or  bequest  of  personal  property 
is  governed  by  the  same  rules  applicable  to  a  grant  or  devise  of  a  similar  interest  in  real 
property.  The  Revised  Statutes,  L  778,  tit.  4,  restrict,  as  above  stated,  the  power  of 
suspending  the  right  of  alienation  of  personal  property,  and  the  right  of  accnmulation 
within  similar  limits.  Gott  r.  Cook,  7  Paige,  534,  535.  In  all  other  respects  limita' 
tions  of  future  or  contingent  personal  estates  are  the  same  as  if  the  snbject  was  real 
estate.  Hone  v.  Van  Schaick,  7  Paige,  222  ;  Kane  v.  Gott,  24  Wend.  641.  The  N. 
T.  Bevised  Statutes,  concerning  uses  and  trusts,  are  confined  to  real  property.    They 
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There  is  an  exception  to  the  rule  in  the  case  of  a  bequest  of 
specific  things,  as,  for  instance,  com,  hay,  and  fruits,  of  which 
the  use  consists  in  the  consumption.  The  gift  of  such  articles 
for  life  is,  in  most  cases,  of  necessity,  a  gift  of  the  absolute 
property ;  for  the  use  and  the  property  cannot  exist  separately,  (ft) 
If  not  specifically  given,  but  generally  as  goods  and  chattels 
with  remainder  over,  the  tenant  for  life  is  bound  to  convert 
them  into  money,  and  save  the  principal  for  the  remainderman.  ((?) 
It  is  a  general  principle,  that  where  any  interest  short  of  abso- 
lute ownership  is  given  in  the  general  residue  of  personal  estate, 
terms  for  years  and  other  perishable  funds  of  property  which 
may  be  consumed  in  the  use,  are  to  be  converted  or  invested,  so 

do  not  interfere  with  the  mere  appropriation  of  the  fund  as  to  personal  property,  and 
only  as  to  Umitationa  of  futare  or  contiugent  interest  therein ;  for  if  the  limitation  be 
on  a  contingency,  it  mnst  be  confined  within  certain  boundaries  of  time,  otherwise  yon 
mn  into  an  objectionable  perpetuity.  The  roles  of  real  property  are  not  impressed  upon 
personal  property,  except  as  to  future  contingent  limitations.  See  the  remarks  of  Mr. 
Justice  Oowen  on  this  subject  in  Kane  v.  Gott,  tU  supra,  662,  663,  666.  If  personal 
estate  be  vested  in  trustees  upon  various  trusts,  some  being  valid  and  others  void,  the 
court  will  sustain  the  valid  ones  if  they  can  be  separated  from  those  which  are  illegal. 
Van  Yechten  v.  Van  Vechten,  8  Paige,  106. 

The  testator  may  direct  the  payment  of  legacies  out  of  the  income  of  the  estate  by 
afUicipation,  He  may  bequeath  the  same  as  a  future  estate  undiminished  in  amount, 
sulgect  to  the  rules  against  perpetuities.  He  may  carve  such  intermediate  interests,  es- 
tates, and  portions  out  of  the  income,  in  the  mean  time,  as  he  pleases,  if  it  can  be  done 
without  an  actual  accumulation  of  the  rents  and  profits  for  that  purpose.  But  an  oe- 
cumulcUion  of  rents  and  profits  for  the  purpose  of  raising  a  legacy  or  portion  at  a  future 
day  is  not  permitted  in  New  York,  except  such  legacy  or  portion  be  for  the  sole  bene- 
fit of  a  minor  in  existence  when  the  accumulation  commences.  N.  T.  B.  S.  L  726,  see. 
87,  88 ;  ib.  778,  sec  8,  4. 

{b)  Randall  v.  Russell,  3  Meriv.  194  ;  Evans  v.  Iglehart,  6  Gill  &  J.  171  ;  Hender- 
son V.  Yaulx,  10  Yerg.  80.  If  the  specific  personal  property  bequeathed  for  life,  with 
remainder  over,  be  capable  of  increase,  as  cattle,  &c,  the  tenant  for  life,  taking  the 
increase  to  himself,  is  bound  to  keep  up  the  number  of  the  original  stock.  1  Domat, 
b^  1,  tit.  11,  sec.  6.  But  if  the  animals  do  not  produce  young  ones,  the  tenant  for 
life,  called  the  usufructuary  in  the  civil  law,  is  not  bound  to  supply  the  place  of  those 
that  die  without  his  fault  Ib.  sec.  6.  In  the  southern  states  sUves  may  be  be- 
queathed for  life  and  remainder  over,  and  the  tenant  for  life  is  bound  in  equity  to 
account  for  them.  Horry  ».  Glover,  2  Hill  (8.  C. ),  Ch.  520.  Though  property  be  of 
a  perishable  nature,  it  may,  when  the  case  will  admit  of  it,  be  bequeathed  to  A.  for 
life,  with  remainder  over ;  but  as  such  property  becomes  less  valuable  from  year  to 
year,  it  may,  under  the  direction  of  chancery,  be  converted  into  government  stock,  for 
the  protection  of  the  remainderman.     4  Russell,  200. 

(c)  Patterson  r.  Devlin,  1  M'MuUan  (S.  C),  459.  The  rights  of  the  tenant  for  life 
and  of  the  remainderman,  in  perishable  articles,  and  in  other  things  which  deteriorate 
or  wear  out  by  use  and  time,  are  discussed  at  large  in  that  case,  and  many  illustrations 
given  and  distinctions  stated. 
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as  to  produce  a  permanent  capital,  and  the  income  thereof  only 
is  to  go  to  the  residuary  legatee,  ((i)  There  cannot  be  any  estate 
tail  in  a  chattel  interest,  unless  in  very  special  cases,  for  that 
would  lead  to  a  perpetuity,  and  no  remainder  over  can  be  per- 
mitted on  such  a  limitation.  (6)  It  is  a  settled  rule  that  the 
same  words  which,  under  the  English  law,  would  create 
*  an  estate  tail  as  to  freeholds,  give  the  absolute  interest  *  354 
as  to  .chattels,  (a) 

The  interest  of  the  party  in  remainder  in  chattels  is  pre- 
carious, because  another  has  an  interest  in  possession;  and 
chattels,  by  their  very  nature,  are  exposed  to  abuse,  loss,  and 
destruction,  (b)  It  was  understood  to  be  the  old  rule  in  chan- 
cery, (c)  that  the  person  entitled  in  remainder  could  call  for 
security  from  the  tenant  for  life,  that  the  property  should  be 
forthcoming  at  his  decease,  for  equity  regards  the  tenant  for 
life  as  a  trustee  for  the  remainderman ;  but  that  practice  has 
been  overruled.  (eZ)  Lord  Thurlow  said  that  the  party  entitled 
in  remainder  could  call  for  the  exhibition  of  an  inventory  of  the 
property,  and  which  must  be  signed  by  the  legatee  for  life,  and 
deposited  in  court,  and  that  is  all  he  is  ordinarily  entitled  to.(e) 
But  it  is  admitted  that  security  may  still  be  required  in  a  case 
of  real  danger,  that  the  property  may  be  wasted,  secreted,  or 
removed.  (/)    And  where  there  is  a  general  bequest  of  a  residue 


(d)  Howe  V.  Earl  of  Dartmonth,  7  Ves.  187  ;  Fearns  v.  Young,  9  id.  549. 

(e)  Dyer,  7,  pi.  8  ;  2  Bl.  Comm.  898. 

(a)  Seale  v,  Seale,  1  P.  Wms.  290 ;  Chandless  v.  Price,  8  Yea.  99  ;  Brouncker  v. 
Bagot,  1  Meriv.  271  ;  Tothill  ».  Pitt,  1  Mad.  Ch.  488 ;  Garth  v.  Baldwin,  2  Ves.  646 ; 
Jackson  o.  Bull,  10  Johns.  19 ;  Paterson  v.  Ellis,  11  Wend.  259 ;  Moody  v.  Walker, 
8  Ark.  147. 

{b)  The  interest  in  remainder  in  a  chattel  was  held,  in  AUen  v.  Scurry,  1  Yerg. 
(Tenn.)  86,  not  to  be  the  subject  of  sale  onJL  fa,,  for  no  delivery  could  be  made  by  the 
sheriff.    The  remainder  of  a  term  in  a  live  chattel  was  a  contingent  interest 

(c)  2  Freeman,  206,  case  280  ;  Bracken  v.  Bentley,  1  Bep.  in  Chancery,  59. 

(d)  Foley  v.  BumeU,  1  Bro.  C.  C.  279  ;  Sutton  v.  Craddock,  1  Ired.  Eq.  (N.  C.) 
184. 

(e)  The  rule  in  New  York,  as  declared  in  De  Peyster  r.  Clendining,  8  Paige,  296, 
is  in  the  case  of  a  specific  bequest  for  the  legatee  to  give  to  the  personal  representative 
of  the  testator  an  inventory  of  the  articles  bequeathed,  stating  his  possession  of  them, 
and  that  when  his  interest  expires  they  are  to  be  delivered  up. 

(/)  Feame  on  Executory  Devises,  iL  58,  4th  ed.  by  Powell ;  Mortimer  r.  Moffatt, 
4  Hen.  &  Munf.  608 ;  Gardner  v.  Harden,  2  M'Cord,  Ch.  82  ;  Smith  v.  Daniel,  ib. 
148 ;  Merril  v,  Johnson,  1  Yerg.  71  ;  1  Hill,  Ch.  (S.  C.)  44,  74,  187, 157  ;  Henderson 
V.  Vaulx,  10  Yerg.  80 ;  Hudson  v,  Wadsworth,  8  Conn.  348  ;  Ijingworthy  v.  Chad- 
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The  presnmption  that  a  tenant  for  life» 
who  pays  offa  chsige  upon  the  inheritance* 
intends  to  keep  the  charge  alive  for  his 
own  benefit  is  not  rebutted  by  the  men 
fict  that  the  tenant  ibr  life  and  the  re- 
mainderman are  parent  and  child.  In  r» 
Hanrey,  [1896]  1  Ch.  187.  See  /n  r» 
Goodenough,  [1895]  2  Ch.  587 ;  /n  f«  Crow- 
ther,  id.  56  ;  In  re  ClcTeland,  542 ;  In  rt 
Morley,  id.  788 ;  In  re  Pitcaim,  [1895] 
W.  N.  189. 
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invest  it  in  permanent  improvements  was 
oonclosivey  and  that  the  tenant  for  life  was 
not  entitled  to  the  stock.  Brander  o. 
Brander,  4  Yes.  800,  was  disapproved, 
and  Earp's  Case,  28  Penn.  St.  868,  ciiti- 
dsed.  See  In  re  Barton's  Tmst,  L.  R. 
5  £q.  288.  So  where,  in  order  to  evade 
a  statute,  a  dividend  in  money  was  de- 
clared, with  an  option  of  investing  it  in 
stock  representing  permanent  improve- 
ments at  par,  when  the  stock  was  worth 
much  more,  it  was  treated  as  a  stock 
dividend  and  capitaL  Daland  v.  Williams, 
101  Mass.  571.  And  so  it  seems  would 
any  dividend  in  newly  issued  stock  be 
treated  in  Massachusetts,  under  ordinary 
circumstances.  See,  further,  Leland  v, 
Hayden,  102  Mass.  642;  and  an  able  de- 
fence of  the  English  and  Massachusetts 
doctrine  in  5  Am.  Law  Rev.  720.  But 
the  tendency  of  some  decisions  is  to  give 
the  tenant  for  life  all  extra  dividends 
except  earnings  carried  to  account  of  ac- 
cumulated profits  or  surplus  earnings  at 
the  time  the  stock  was  bequeathed  or 
purchased.  £arp*s  Appeal,  supra;  Van 
Boren  v.  Alden,  4  C.  £.  Green  (19  N.  J. 
£q.),  176;  Simpson  v.  Moore,  80  Barb. 
637.  If  a  bonus  of  money  is  paid  out  of 
the  increased  profits  of  the  year,  it  will 
go  as  income  to  the  tenant  for  life  of  the 
shares.  MacLaren  v.  Stainton,  8  De  0., 
F.  &  J.  202 ;  Edmondson  v.  Crosthwaite, 
84  Beav.SO  ;  Dale  v.  Hayes,  40  L.  J.  K.  & 


Ch.  244.  So  will  a  common  dividend, 
although  paid  out  of  the  proceeds  of  the 
sale  of  the  capital  of  the  company,  as  in 
the  esse  of  a  land  company,  the  bequest 
having  been  of  stock  in  that  company. 
Reed  v.  Head,  6  Allen,  174.  And  when 
a  dividend,  although  made  in  stock,  was 
made  from  shares  purchased  by  the  com- 
pany in  the  market  with  its  earnings,  it 
was  treated  as  a  cash  dividend.  Leland 
V.  Hayden,  102  Mass.  542.  [In  Hemen- 
way  V,  Hemenway,  184  Mass.  446,  it  was 
held  that  the  tenant  for  life  was  entitled 
to  the  entire  net  income  of  stocks  held  by 
a  trustee,  and  that  it  was  not  a  breach  of 
trust  for  the  trustee  to  retain  such  stocks 
until  they  were  paid  off,  though  at  the 
time  they  were  above  par,  and  only  the 
par  value  would  be  paid,  and  thus  the  re- 
mainderman would  be  injured  ;  and,  also, 
that  it  was  not  a  breach  of  trust  to  pur- 
chase stocks  above  par  and  retain  them 
until  paid.  The  court  refused  to  lay  down 
any  arbitrary  rule  of  division  recognizing 
a  Isige  discretion  in  the  trustee,  but  recog- 
nizing also  the  general  principle  that  such 
discretion  must  be  exercised  so  as  to  hold 
an  even  balance  between  the  tenant  for 
life  and  the  remainderman.  See  further, 
Millen  v.  Guerrard,  67  Ga.  284 ;  Brinley 
9.  Qrou,  50  Ck>nn.  66  ;  Moss's  Appeal,  88 
Penn.  St.  264  ;  s.  c.  24  Am.  Rep.  164  and 
note  ;  Lord  v.  Brooks,  52  N.  H.  72.  —  B.] 
See  further,  iv.  75,  n.  1. 
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LECTURE    XXXVI.  . 

OP  TTTLB  TO  PERSONAL  PROPERTY  BY  ORIGINAL  ACQUISITION. 

TiTLB  to  personal  property  may  accrue  in  three  different 

ways :  — 

I.  By  original  acquisition. 
II.  By  transfer,  by  act  of  the  law.  • 

III.  By  transfer,  by  act  of  the  parties. 

The  right  of  original  acquisition  may  be  comprehended  under 
the  heads  of  occupancy,  accession,  and  intellectual  labor. 

1.  Of  Original  Acquisition  by  0<$cnpano7.  —  The  means  of  acquir- 
ing personal  property  by  occupancy  are  very  limited.  Though 
priority  of  occupancy  was  the  foundation  of  the  right  of  property, 
in  the  primitive  ages,  and  though  some  of  the  ancient  institutions 
contemplated  the  right  of  occupancy  as  standing  on  broad 
*  356  ground,  (a)  *  yet,  in  the  progress  of  society,  this  original 
right  was  made  to  yield  to  the  stronger  claims  of  order 
and  tranquillity.  Title  by  occupancy  is  become  almost  extinct 
under  civilized  governments,  and  it  is  permitted  to  exist  only  in 
those  few  special  cases  in  which  it  may  be  consistent  with  the 
public  welfare. 

(1.)  Goods  taken  by  capture  in  war  were,  by  the  common  law, 
adjudged  to  belong  to  the  captor,  (a)  But  now,  by  the  acknowl- 
edged law  of  nations,  and  the  admiralty  jurisprudence  of  the 
United  States,  as  has  been  already  shown,  (6)  goods  taken  from 
enemies,  in  time  of  war,  vest  primarily  in  the  sovereign ;  and 
they  belong  to  the  individual  captors  only  to  the  extent  and 
under  such  regulations  as  positive  law  may  prescribe. 

(a)  Quod  ante  nallias  est,  id  naturali  raiione  occnpanti  conceditor.  Inst.  2.  1.  12. 
Mr.  Selden  has  shown  that  among  the  ancient  Hebrews  fruits,  fish,  ^wimmia^  and 
everything  found  in  desert  or  vacant  places,  belonged  to  the  first  occupant  De  Jar. 
Nat.  et  Gent,  juxta  disciplinam  Ebraeonun,  cited  bj  Puff.  b.  4,  c.  0,  sec.  5. 

(a)  Finch's  Law,  28, 178;  Bro.  tit.  Property,  pi.  IS,  38;  Wright,  J.,  in  Morrough 
r.  Coroyns,  1  Wils.  211. 

(6)  See  i.  100. 
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(2.)  Another  instance  of  acquisition  by  occupancy,  which  still 
exists  under  certain  limitations,  is  that  of  goods  casually  lost  by 
the  owner,  and  unreclaimed,  or  designedly  abandoned  by  him ; 
and  in  both  these  cases  they  belong  to  the  fortunate  finder.  (0) 
But  it  is  requisite  that  the  former  owner  should  have  completely 
relinquished  the  chattel  before  a  perfect  title  will  accrue  to  the 
finder;  though  he  has,  in  the  mean  time,  a  special  property 
sufficient  to  maintain  trover  against  every  person  but'  the  true 
owner.  (<2)  ^  He  is  not  even  entitled  to  reward  from  the  owner 
for  finding  a  lost  article,  if  none  had  been  promised.  He  has  no 
lien  on  the  article  found  for  his  trouble  and  expense,  and  he  is 
only  entitled  to  indemnity  against  his  necessary  and  reasonable 
expenses  incurred  on  account  of  the  chattel,  (e)  The  Roman  law 
equally  denied  to  the  finder  of  lost  property  a  reward  for  finding 

(c)  1  BL  Comm.  296;  2  id.  402.  In  Massachnaette,  the  finder  of  lost  money  or 
goods  mnst  give  notice  as  prescribed,  and  if  no  owner  appears  within  one  year,  one 
half  goes  to  the  finder  and  the  other  half  to  the  town.  Act  1788,  c.  65;  RoTised 
Statutes,  1836,  [p.  895.]  In  lUinois  (ReTised  Laws  of  Illinois,  1838),  the  finder  of 
lost  goods,  money,  or  choses  in  action,  takes  them  if  not  abore  fifteen  dollars  in 
value,  and  no  claimant  within  one  year  after  due  public  notice.  If  above  that  value, 
they  are  to  be  sold  in  six  months  for  public  use. 

{d\  Armory  v,  Delamirie,  Str.  505;  Brandon  v.  HuntsviUe  Bank,  1  Stewart  (Ala.), 
820 ;  [Shaw  v.  Kaler,  106  Mass.  448.] 

{e)  Annoy  v.  Flyn,  10  Johns.  102;  [Chase  v,  Corcoran,  106  Mass.  286;]  Binstead 
V.  Buck,  2  Wm.  Bl.  1117;  Nicholson  v.  Chapman,  2  H.  Bl.  254;  Eter  v.  Edwards, 
4  Watts,  68.  It  is  considered  in  the  two  last  cases  to  be  still  an  unsettled  point 
whetlier  the  finder  of  lost  property  can  recover  a  cotepensation  for  the  labor  and 
expense  voluntarily  bestowed  upon  lost  property  found.  In  Reeder  v.  Anderson, 
4  Dana  (Ky.),  193,  it  was  held  that  the  finder  was  entitled,  under  an  implied  assumpsit, 
for  his  indemnity  at  least,  against  his  expenditure  of  time  and  money  in  the  suc- 
cessful recovery  of  lost  property.  Mr.  Justice  Story  (Bailment,  391,  2d  ed.)  gives 
a  strong  opinion  in  favor  of  compensation  (or  what  he,  in  admiralty-law  language, 
terms  salvage)  to  the  "  mere  finders  of  lost  property  on  land,"  beyond  a  full  indem- 
nity for  their  reasonable  and  necessary  expenses.  I  beg  leave  to  say  that  it  appears 
to  me  that  such  findings  have  no  analogy  in  principle  to  the  cases  of  hazardous  and 
meritorious  sea  or  coast  salvage  under  the  admiralty  law,  and  that  the  rule  of  the 
common  law,  as  illustrated  by  Chief  Justice  Eyre,  in  Nicholson  v.  Chapman,  as  to 
these  mere  land  findings,  is  the  better  policy. 

^  Compare  Bridges  v.  Hawkeswortb,  finding  lost  property,  Hamaker  u,  Blan- 

15  Jur.  1079;  b.  o.  21  L.  J.  Q.  B.  75;  7  chard,  90  Penn.  St.  377;  Bowen  v.  Sul- 

£.  L.  &  £q.  424;  McAvoy  v.  Medina,  11  livan,  62  Ind.  281;  Durfee  v.  Jones,  11 

Allen,  548;  Kincaid  v.  Eaton,  98  Mass.  R.  I.  588.    As  to  the  right  to  have  the 

139 ;  Mathews  v,  Harsell,  1  E.  D.  Smith,  property  identified  before  giving  it  up, 

398,  as  to  what  constitutes   possession,  see  Wood  v.  Pierson,  45  Mich.  813.] 
[See  further,  as  to    the  rights  of  ore 
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found  hidden  in  the  earth,  and  which  go  under  the  denomination 
of  treasure  trove.  Such  goods,  in  England,  belong  to  the  king ; 
and  in  New  York,  they  formerly  belonged  to  the  public  treasury ; 
for  the  statute  of  4  Edw.  I.  was  reenacted  by  the  act  concerning 
coroners^  (c)  which  directed  the  coroner  to  inquire,  by  jury,  of 
treasure  said  to  be  found,  and  who  were  the  finders,  and  to  bind 
the  finders  in  recognizance  to  appear  in  court.  I  presume  that 
this  direction  had  never  been  put  in  practice,  and  that  the  finder 
of  property  has  never  been  legally  questioned  as  to  his  right, 
except  on  behalf  of  the  real  owner ;  and  the  whole  provision  has 
been  omitted  in  the  New  York  Revised  Statutes  of  1829. 
The'common  law  originally,  according  to  *  Lord  Coke,  (a)  *  858 
left  treasure  trove  to  the  person  who  deposited  it;  or, 
upon  his  omission  to  claim  it,  to  the  finder.  The  idea  of  deriving 
any  revenue  from  such  a  source  has  become  wholly  delusive  and 
idle.  Such  treasures,  according  to  Grotius,  (()  naturally  belong 
to  the  finder ;  but  the  laws  and  jurisprudence  of  the  middle  ages 
ordained  otherwise.  The  Hebrews  gave  it  to  the  owner  of  the 
ground  wherein  it  was  found  ;  and  it  is  now  the  custom  in  Grer- 
many,  France,  Spain,  Denmark,  and  England  to  give  lost  treasure 
to  the  prince  or  his  grantee ;  and  such  a  rule,  says  Grotius,  may 
now  pass  for  the  law  of  nations,  (c)  The  rule  of  the  Emperor 
Hadrian,  as  adopted  by  Justinian,  (d)  was  more  equitable,  for  it 
gave  the  property  of  treasure  trove  to  the  finder,  if  it  was  found 
in  his  own  lands  ;  but  if  it  was  fortuitously  found  in  the  ground 
of  another,  the  half  of  the  treasure  went  to  the  proprietor  of  the 
soil,  and  the  other  half  to  the  finder ;  and  the  French  and  Louis- 
ianian  codes  have  adopted  the  same  rule,  (e) 

bottom  of  the  lake  in  Lake  Erie,  after  being  for  ten  months  sunk  in  sixty  feet  water ; 
and  it  was  held,  on  those  facts,  that  the  original  owner  was  not  entitled  to  his  action 
of  trover  against  the  finder  who  recoTered  the  vessel.  The  right  of  property  in  gooils 
abandoned  from  necessity  at  sea  as  derelict  is  not  lost  to  the  owners,  and  the  finder 
is  bound  to  consult  the  interest  of  the  owners  as  well  as  his  own  as  a  salvor.  Case 
of  the  Amethyst,  District  Court  of  Maine»  2  N.  Y.  Leg.  Obs.  312  [Daveis,  20]. 

(c)  L.  N.  Y.  sess.  24,  c.  48.  (a)  3  Inst.  182. 
(6)  De  Jure  B.  &  P.,  b.  2,  c.  8,  sec.  7. 

(e)  According  to  the  Grand  Costumier  of  the  Duchy  of  Normandy,  c.  18,  treasun 
trove  belonged  to  the  duke.    It  belonged,  says  the  text,  d  la  Dignity  €tu  Due. 

(d)  Inst.  2. 1.  39. 

(e)  Code  Civil,  n.  716;  Civil  Code  of  Louisiana,  art.  8.386.  But  the  French  coile 
limits  this  right  of  the  finder  to  that  particular  case.  The  getienil  rule  is,  that  nil 
property  vacant  and  without  a  master  belongs  to  the  state.  Code,  iios.  689,  71-3,  714, 
717 ;  and  Toullior.iii  the  Droit  Civil  Fran^ais,  iv.  37-42,  complains  much  of  the  con- 
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iuto  tbe  public  treasury,  (^c) 


tnAuitkm,  eosf OfioD,  ao4  vooenamtj  of  the  VnmA  icgabliflBi  oa  tiUi  s^ject  of 
S'>ylt  miik*tmi  an  oM^Mtr. 

if)  Y0tlef9  Cwe,  5  Co.  1(»;  Cro.  EBx.  SM. 

r^;  rnefa'f  Lav,  212.  (a)  N.  T.  ReriMd  8latatBi,  L  SSI,  S58. 

(^/;  In  loduuM,  bj  •tatote  of  1890,  the  penoo  who  flnds  aad  tiko  ytuyatj  adrift, 
<ir  loimftU  eirtrm/ed.  it  cntitkd  to  nrUin  tt»e  propertj  00  pajinf  twenty  per  cent  of 
tti«  appnuMd  Tftlue  for  tbe  fupport  of  temiiiariet.  Bat  be  m  nbfect,  neYerthcleM, 
to  hare  the  property,  or  iu  taJmv  icdaiined  at  aoj  time  by  the  ovner.  oa  payment 
tjif  reaaonable  cofts  and  cfaatiset.  Bat,  by  atatate  of  1838,  cvtray  animaK  not  «<* 
<tmt<Yin%  SIO  in  Taloe.  after  a  year's  notice  and  rnirpHaimed,  reat  in  the  taker.  Tbe 
•aroe  aa  to  water  craft,  after  sixty  daya'  notice,  and  none  bnt  freefaolden  and  bonae- 
hrjldera  are  allowed  to  Uke  op.  Reriaed  Statatea  of  Indiana,  1838,  p.  206l  InObii^ 
the  eatrmy  goea  to  the  Under,  if  00  owner  appean,  and  the  cetray  be  appraiaed  at  Are 
d»{Ura  or  under ;  bat  if  it  exceeds  that  sum,  tbe  net  proceeds  go  to  the  tieasiirer  of 
the  town.  Hutnte  of  Ohio,  1831.  The  sUtnte  applies  equally  to  boots,  rafts,  water- 
crsft,  k4i.,  fonnd  adrift  In  Michigan,  under  tbe  territorial  act  of  April  16, 1833^ 
IkmU  found  adrift  were  to  be  sold,  unlem  claimed  within  three  months;  and  tlie 
claimant,  on  proring  property,  is  to  pay  what  three  disinterested  freeliolders  shall 
ileem  reasonable.  In  Illinois,  the  boat  or  Teasel  goes  to  the  taker  if  not  daimed  in 
lix  months,  if  the  raloe  does  not  exceed  S20;  and  if  it  does,  and  the  owner  doea  not 
sfipear  in  ninety  days  after  due  public  notice,  the  boat  is  sold  at  auction,  and  the  net 
proceeds  are  appropriated  to  public  use.    Berised  Laws  of  lUfaiois,  1883. 

(r)  K.  r.  Revised  Sutates.  t.  090-094.  A  tcreck  is  understood  to  be  goods  cast  or 
left  up<in  land  by  the  sea.  Constable's  Case,  5  Co.  106.  In  England,  wrecka  of  tbe 
sea  are  generally  manorial  rights,  founded  on  grant  or  prescription ;  while  goods 
found  afloat  on  the  high  seas  belong  to  the  crown,  as  "  droits  of  admiralty." 
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By  the  colony  laws  of  Massachusetts  and  Connecticut,  wreeJcB 
were  preserved  for  the  owner;  and,  if  found  at  sea,  they  are 
supposed  to  belong  now  to  the  United  States,  as  succeeding,  in 
this  respect,  to  the  prerogative  of  the  English  crown,  (d)  But  if 
discovered  on  the  coast,  or  in  the  waters  within  the  jurisdiction 
of  a  state,  they  are,  by  statutes  in  the  several  states,  to  be  kept 
for  the  owner,  if  redeemed  within  a  year ;  and  if  not,  they  are  to 
be  sold,  and  the  net  proceeds,  deducting  costs  and  salvage,  appro- 
priated to  public  uses,  (jr)  The  statute  law  of  Massachusetts, 
since  the  Revolution,  pursued  the  policy  of  the  colony  law,  and 
disposed  of  estrays,  lost  money,  and  goods,  if  unreclaimed  for  a 
year,  by  giving  one  half  of  the  proceeds  to  the  finder,  and  the 
other  half  to  the  poor  of  the  town.  (/)  Shipwrecked  goods,  if 
unreclaimed  for  a  year,  are  to  be  sold,  and  the  proceeds  paid  into 
the  public  treasury,  (jg)  The  statutes  have  been  extended 
in  practice  to  *  all  goods  and  moneys  lost,  hidden,  waived,  *  860 
or  designedly  abandoned,  when  no  owner  appears,  (a)  This 
is,  upon  the  whole,  as  wise  and  equitable  a  regulation  as  any  that 
has  ever  been  made  upon  the  subject  at  any  period  of  time.  By 
an  act  in  New  Hampshire,  in  1791,  chattels  found,  waifs,  treasure 
trove,  and  estrays,  are  given  wholly  to  the  town,  after  deducting 
the  expenses  of  the  finder ;  (6)  and  the  learned  and  laborious 
author  of  the  General  Abridgment  of  the  American  Law  not  un- 
reasonably concludes,  (c)  that  in  those  states  where  there  are  no 
statute  regulations  on  the  subject,  estrays,  treasure  trove,  and 
wai&  belong  to  the  finder,  in  the  absence  of  the  owner,  (jl) 

[d]  Dane's  Abr.  of  American  Law,  c.  76,  art  7,  sec.  12,  21,  23)  88;  Connecticut 
Code  of  1702;  Colony  Law»  of  Massacbusetto,  1641, 1647,  published  in  tlie  Code  of 
1676.  It  is  the  general  law  of  continental  Europe  that  wrecks  belong  to  the  nation, 
when  the  owner  does  not  appear.  Heinec.  Elem.  Jar.  Ord.  Inst.  sec.  362,  353 ;  Toul; 
lier,  Droit  Civil  Franyais,  it.,  nos.  4*2-46.  In  England,  by  the  ancient  common  law, 
all  property  stranded,  or  of  the  description  of  wreck,  belonged  to  the  king  absolutely, 
after  a  year  and  a  day;  and  daring  that  time  it  was  vested  in  him  for  protection,  until 
the  owner  could  be  found,  and  it  was  placed  in  the  custody  of  the  admiralty.  Lord 
Stowell,  1  Hagg.  Adm.  18,  20. 

(e)  N.  Y.  Revised  Statutes,  i.  690;  Revised  Statutes  of  Connecticut,  1821,  p.  482; 
Massachusetts  Statutes,  1814,  c.  170;  Revised  Statutes  of  Mass.,  1836 ;  Elmer's  N.  J. 
Digest,  616. 

(/)  Acts  of  1788, 1827;  Revised  Statutes  of  1836,  part  1,  tit.  14,  c.  66. 
{g)  Act  of  1714;  ReTised  Statutes  of  Massachusetts  of  1836. 

(a)  Dane's  Abr.  vbi  supra,  sec.  16, 16. 

(b)  lb.  sec.  22.  (c)  lb.  sec.  21. 

((/)  In  East  New  Jersey,  in  the  infancy  of  the  colony,  waifa,  estrays,  treasure 

[566] 


X  or 

^^  «  •  * 

MA.-;  ^  *i*<^  liy;"  vi^  tbe  a^^ul*;:! 'A  A  j^r^jptrnr 

iMi  ^/At^(t)  to  be  the  rl^t  to  ail  vbidi  oae*s  <Mrm  pimMiU 
^o^i'j^:^  irbetber  that  proper! j  be  moTabie  or 
tlM;  ri/tit  to  tfaat  which  is  united  to  it  br 
matMrai^l/  or  artificial! r.  Tbe  fruits  of  the  euth, 
KUiorally  or  bj  human  industrr,  the  increase  of 
tti^  o^ir  nfie^iea  of  articles  made  br  one  penoo  oat  of  the 
rialu  of  ao'/tJier,  are  all  embraeed  by  this  definition. ^f)  I  pv- 
poiie  '^ily  to  allude  to  those  general  rules  which  were  formed, 
dig^t'^l^   and   refined  by  the  sagacity  and  discnwrioM  of  die 

B^imsn  Iswyers,  and  transferred  from  the  ciril  law  into 
^Wi\  ilie  municipal  institutions  of  tiie  principal  *  nations  of 

YA\Tfi\Hi^  By  means  of  Bracton  (a)  they  were  introdnoed  into 
tbe  common  law  of  England,  and,  doubtless,  they  now  eqnally 
lutrvsuUi  tbe  jurisprudence  of  these  United  States.  The  subject 
has  rfiC4i\ved  the  most  ample  consideration  of  the  French  civil- 
ians; and  all  tbe  distinctions  of  which  it  was  susceptible  are 


Uov^t,  ftod  wfiielui  vere  forfnted  to  tbe  loidi  pioprieCon  of  tba 
Mi4  HfActi'B  (MUcHooM,  690. 

(«)  CodeCiril,  turn.  $46,  M7;  Ciril  Code  of  Lollidalll^  arts.  490,  491. 

(/)  Codm,  lb. 

(a)  De  aequL  temm  dom.  b.  2,  c.  2,  8. 

(x)  A  prebifftorie  boet,  wbich  was  dis-  Dote.    Baapectfaig  tide  hj  mutmwn,  me 

eorered  by  tbe  letieet  of  land  embedded  Paldfer  v.  Page  (82  Maine,  404),  54  Am. 

beoeatb  it*  aarface,  when  excaTstiDg  for  Dee.  582,  and  note  ;  Woloott  v.  Hamilton, 

tbe  fonodationa  of  their  works,  authorized  81  Yt.  79  ;  Lindsay  v.  Winona  Ac.  R.  Co.» 

in  the  lease  to  them  for  the  term  of  ninety-  28  Minn.  411 ;  48  Am.  Bep.  228 ;  Morphy 

nine  years,  was  held  not  to  pass  by  the  v.  S.  C.  &  P.  R.  Co.,  55  Iowa,  478  ;  Lewis 

lease,  whether  regarded  as  a  mineral,  or  a  v,  Conrtright,  77  Iowa,  190 ;  Isle  Royale 

chattel,  or  as  part  of  the  soil,  bnt  to  re-  M.  Co.  v.  Hertin,  87  Mich.  382 ;  Martin 

main  the  property  of  the  lessor,  though  he  r.   Thompson,    62   Gal.   618 ;   Baker  v. 

was  ignorant  of  its  ezistence  when  he  made  Meisch,   29  Neb.   227.     As  to  innocent 

the  lease.     Elwes  v.  Brigg  Gas  Co.,  88  parchasers,  see  Stmbbee  r.  Tmstees,  78 

Ch.  I).  662.     An  aerolite,  which  embeds  Ky.  481  ;  89  Am.  Rep^  261 ;  By.  Ga  v. 

itself  in  tbe  soil  in  its  descent  from  tbe  Hatcbins,  32  Ohio  St  671  ;  Lehman  v. 

•ky,  belongs  to  the  land-owner  snd  not  to  Kelly,  68  Ala.  192  ;  First  Nat.  Bank  v. 

its  first  discoverer.    Ooddnrd  v.  Wiuchell,  Schween,  127  111.  678 ;  Adams  v,  WUdea, 

86  Iowa,  71  ;  86  Cent.   L.  J.  865,  and  107  Mass.  123. 
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easily  perceived  and  clearly  understood^  by  means  of  the  perti- 
nency and  fulness  of  their  illustrations.  (() 

If  a  person  hires,  for  a  limited  period,  a  flock  of  sheep  or 
cattle  of  the  owner,  the  increase  of  the  flock  during  the  term 
belongs  to  the  usufructuary,  who  is  regarded  as  the  temporary 
proprietor.     This  general  principle  of  law  was  admitted  in  Wood 
V.  Ashy  {c)  and  recognized  in  Putnam  v.  WyUy,  (i)     The  Roman 
law  made  a  distinction  in  respect  to  the  offspring  of  slaves,  («) 
and  so  does  the  civil  code  of  Louisiana.  (/)     Though  the  children 
were   born  during  the  temporary  usj^or  hiring  of  the  female 
slave,  they  belonged  not  to  the  hirer,  but  to  the  permanent  owner 
of  the  slave.     Another  rule  is,   that  if  the  materials  of  one 
person  are  united  to  the  materials  belonging  to  another,  by  the 
labor  of  the  latter,  who  furnishes  the  principal  materials,  the 
property  in  the  joint  produce  is  in  the  latter  by  right  of  acces- 
sion.    This  rule  of  the  Roman  and  English  law  was  acknowl- 
edged in  Merritt  v.   John%on^(g)  and   it  has  been  applied  by 
MoUoy  (A)  to  the  case  of  building  a  vessel.     According  to  the 
doctrine  in  the  Pandects,  (t)  if  one  repairs  his    vessel   with 
another's  materials,  the  property  of  the  vessel  remains  in  him ; 
but  if  he  builds  the  vessel  from  the  very  keel  witti  the 
materials  of  *  another,  the  vessel  belongs  to  the  owner  of  *  362 
the  materials.     The  propei*ty  is  supposed  to  follow  the 
keel,  proprietoB  totius  navisj  carince  causam  sequitur.     This  title 
exercised  to  a  great  degree  the  talents  and  criticism  of  the 
civilians.     If  A.  builds  a  house  with  his  own  materials  upon  the 
land  of  B.,  the  land,  said  Pothier,  is  the  principal  subject,  and 
the  other  is  but  accessary ;  for  the  land  can  subsist  without  the 
building,  but  the  building  cannot  subsist  without  the  land  on 
which  it  stands ;  and,  therefore,  the  owner  of  the  land  acquired, 
by  right  of  accession,  the  property  in  the  building.     It  is  the 
same  thing  if  A.  builds  a  house  on  his  own  land  with  the  mate- 
rials of  another ;  for  the  property  in  the  land  vests  the  property 
in  the  building  by  right  of  accession,  and  the  owner  of  the  land 
would  only  be  obliged  (if  bound  to  answer  at  all)  to  answer  to 

lb)  Pothier,  Traits  du  Droit  an  Propri^t^,  nos.  150,  198 ;  Toullier,  Droit  Civa 
Fran^ais,  iii.,  noe.  106-150. 

(e)  Owen,  139.  (d)  8  Johns.  482. 

(e)  Inst  2.  1.  87.  (/)  Art.  689. 

(g)  7  Johns.  478.  (h)  De  Jure  Haritimo,  b.  2,  c.  1,  sec.  7. 

(i)  Dig.  6.  1.  61. 
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the  owner  of  the  materials  for  the  value  of  them,  (a)  The  same 
distinctions  apply  to  trees  or  vines  planted,  or  seed  sowed  by  A. 
in  the  land  of  B.  When  they  take  root  and  grow,  they  belong 
to  the  owner  of  the  soil,  and  the  other  can  only  claim,  upon 
equitable  principles,  a  recompense  in  damages  for  the  loss  of 
his  materials.  But  the  Roman  law  held,  that  if  A.  painted  a 
fine  picture  on  the  cloth  or  canvas  of  B.,  in  that  case  the  rule 
would  be  reversed;  for  though  the  painting  could  not  subsist 
without  the  canvas,  and  the  canvas  could  subsist  without  the 
painting,  yet,  propter  ezceUentiam  artis,  the  canvas  was  deemed 
the  accessary,  and  went  as  the  property  of  the  painter  by  right 
of  accession,  for  it  would  be  ridiculous,  say  the  Institutes  of 
Justinian,  (6)  that  a  picture  of  Apelles  or  Parrhasius  should  be 
deemed  a  mere  accessary  to  a  wortiiless  tablet.  The  Roman  law 
was  quite  inconsistent  on  this  subject;  for  if  a  fine  poem  or 
history  was  written  by  A.  on  the  paper  or  parchment  of  B.,  the 
paper  or  parchment  was  deemed  the  principal,  and  drew  to  the 
owner  of  it,  by  right  of  accession,  the  ownership  of  the  poem  or 

history,  however  excellent  the  composition,  and  however 
*  363  *  splendid  the  embellishments  of  the  work.^    The  French 

law,  according  to  Pothier  and  Toullier,  does  not  follow 
this  absurd  decision  of  the  Roman  law ;  for  it  holds  that  the 
paper  is  a  thing  of  no  consideration  in  comparison  with  tfie  com- 
position, and  that  the  author  has  a  higher,  and,  consequently, 
the  principal,  interest  in  the  written  manuscript,  and  the  whole 
shall  belong  to  him  on  paying  B.  for  the  value  of  his  paper,  (a) 

The  English  law  will  not  allow  one-man  to  gain  a  title  to  the 
property  of  another  upon  the  principle  of  accession,  if  he  took 
the  other *s  property  wilfully  as  a  trespasser.     It  was  a  principle 

(a)  By  the  Frencli  Civil  Code,  the  general  principle  is,  that  the  property  or  the 
soU  carriea  with  it  the  property  of  all  that  which  is  directly  above  and  nnder  it  (art. 
562).  This  covers  all  erections  and  works  made  on  or  within  the  soil ;  and  if  made  by 
a  third  person  with  his  own  materials,  the  owner  has  a  right  to  keep  them  by  the  right 
of  accession,  on  reimbnrsing  to  the  owner  the  value  of  the  materials  and  price  of  work- 
manship, without  any  regard  to  the  value  which  the  soil  may  have  acquired  thereby. 
Miller  v.  Michoud,  11  Rob.  (La.)  225. 

(b)  De  rer.  div.  2,  1,  sec  34. 

(a)  Vide  Pothier,  Droit  de  Propri^t^,  n.  169-192,  and  Toullier,  iii.  78-75,  for  the 
distinctions  on  this  subject. 

^  Gains  was  aware  of  the  inconsistency  versitatis  vix  idonea  ratio  redditor.  Inst, 
of  the  two  decisions.     He  says,  Ci\jns  di-    iL  {  78.  « 

[668] 


LECT.   XXXVI.]  OP  PERSONAL  PBOPEBTT."  *  364 

settled  as  early  as  the  time  of  the  Year  Books,  that  whatever 
alteration  of  form  any  property  had  undergone,  the  owner  might 
seize  it  in  its  new  shape,  and  be  entitled  to  the  ownership  of  it 
in  its  state  of  improvement,  if  he  could  prove  the  identity  of  the 
original  materials;  as  if  leather  be  made  into  shoes,  or  cloth 
into  a  coat,  or  a  tree  be  squared  into  timber,  (i)  So,  the  civil 
law,  in  order  to  avoid  giving  encouragement  to  "trespassers, 
would  not  allow  a  party  to  acquire  a  title  by  accession,  founded 
on  his  own  act,  unless  he  had  taken  the  materials  in  ignorance 
of  the  true  owner,  and  the  materials  were  incapable  of  being 
restored  to  their  original  form,  (c)  The  Supreme  Court  of  New 
York,  in  Betts  ^  Church  v.  Lee^(d)  admitted  these  principles, 
and  held  that  where  A.  had  entered  upon  the  land  of  B.  and 
cut  down  trees,  and  sawed  and  split  them  into  shingles,  and 
carried  them  away,  the  conversion  of  the  timber  into  shingles 
did  not  change  the  right  of  property.  But  if  grain  be  taken  and 
made  into  malt,  or  money  taken  and  made  into  a  cup,  or  timber 
taken  and  made  into  a  house,  it  is  held,  in  the  old  English  law, 
that  the  property  is  so  altered  as  to  change  the  title,  (e)  In  the 
civil  law  there  was  much  discussion  and  controversy  on 
the  question,  how  far  a  change  of  the  form  *  and  character  *  364 
of  the  materials  would  change  the  title  to  the  property, 
and  transfer  it  from  the  original  owner  of  the  materials  to  the 
person  who  had  effected  the  change.  If  A.  should  make  wine 
out  of  the  grapes,  or  meal  out  of  the  com,  of  B.,  or  make  cloth 
out  of  the  wool  of  B.,  or  a  bench,  or  a  chest,  or  a  ship,  out  of 
the  timber  of  B.,  the  most  satisfactory  decision,  according  to 
the  Institutes  of  Justinian,  is,  (a)  that  if  the  species  can  be 
reduced  to  its  former  rude  materials,  the  owner  of  the  materials 
is  to  be  deemed  the  owner  of  the  new  species ;  but  if  the  species 
cannot  be  so  reduced,  as  neither  wine  nor  flour  can  be  reduced 
back  to  grapes  or  corn,  then  the  manufacturer  is  deemed  to  be 
the  owner,  and  he  is  only  to  make  satisfaction  to  the  former 
proprietor  for  the  materials  which  he  had  so  converted,  (i) 

{b)  6  Hen.  VII.  15 ;  12  Hen.  VIII.  10 ;  Fitz.  Abr.  Bar.  144  ;  Bro.  tit.  Property,  28. 
(c)  The  Giyil  Code  of  Louisiana,  arts.  494,  495,  has  explicitly  recognized  the  same 
principle. 

{d)  5  Johns.  848.     See  also  Worth  v.  Northam,  4  Ired.  (N.  G.)  102. 
(tf)  Bro.  tit.  Property,  pi.  28.  (a)  Inst  2.  1.  25. 

>  (5)  The  commentators  have  been  much  divided  in  opinion  conceining  the  solidity 

of  these  distinctions  taken  by  Jastinian.    Vinnins  and  Pothier  have  approved  of  the 
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With  respect  to  the  state  of  a  cor^usion  of  goods,  where  those 
of  two  persons  are  so  intermixed  that  they  can  no  longer  be 
distinguished,  each  of  them  has  an  equal  interest  in  the  subject 
as  tenants  in  common,  if  the  intermixture  was  by  consent  But 
if  it  was  wilfully  made  without  mutual  consent,  then  the  civil 
law  gave  the  whole  to  him  who  made  the  intermixture,  and 
compelled  him  to  make  satisfaction  in  damages  to  the  other 
party  for  what  he  had  lost(c;)^  The  common  law  gave  the 
entire  property,  without  any  account,  to  him  whose  property 

was  originally  invaded,  and  its  distinct  character  de* 
*866  stroyed.(d)     If  A.   wilfully  intermix  his  com  *or  hay 

with  that  of  B. ,  or  cast  his  gold  into  another's  crucible, 
SO  that  it  becomes  impossible  to  distinguish  what  belonged 
to  A.  from  what  belonged  to  B.,  the  whole  belongs  to  B.(a) 
But  this  rule  is  carried  no  further  than  necessity  requires; 
and  if  the  goods  can  be  easily  distinguished  and  separated,  as 
articles  of  furniture,  for  instance,  then  no  change  of  property 
takes  place,  (b)  So,  if  the  com  or  flour  mixed  together  were  of 
equal  value,  then  the  injured  party  takes  his  given  quantity 
and  not  the  whole. ^(2;)     This  is  Lord  Eldon's  construction 

rale  dstablished  in  the  Institates ;  while  Valin  and  Basuage  lay  down  the  doctrine  that 
the  thing  mnst  be  restored,  if  there  be  clear  evidence  of  its  identity,  even  though  the 
form  be  changed,  as  com  into  flour,  or  skins  into  leather.  Mr.  Bell  has  referred  to 
the  seyeral  writers  by  whom  this  subject  is  discussed  ;  and  though  he  condemns  the 
rule  of  Justinian  as  too  subtle,  he  gives  us  no  distinct  principle  as  a  substitute.  1  BeU's 
Comm.  276,  n.  See  the  Civil  Code  of  Louisiana,  arts.  512  to  524,  which  has  incorpo* 
rated  the  principle  or  most  material  distinctions  in  the  French  law. 

(c)  Inst  2.  1.  27,  28.  {dj  Popham,  88,  pL  8. 

(a)  Popham,  uH  wpra ;  Warde  v.  ^yre,  2  Bulst.  828  ;  Cro.  Jac  860. 

(b)  Golwill  V.  Reeves,  2  Camp.  575 ;  Holbrook  v.  Hyde,  1  Vt.  286. 

1  Confiuian  of  Goods.  —Lord  Eldon's  21  Pick.  298.     (But  see  Spenoe  r.  Union 

rule  seems  hardly  to  be  borne  out  by  the  Mar.  Ins.  Co.,  L.  R.  8  C.  P.  427,  487.) 

old   cases,  but  would    perhaps   prevail.  If  the  mirture  was  by  accident,  such  as 

Hesseltine  v.    Stockwell,    80    Me.    287 ;  sea  perils,  Spenoe  v.   Union  Marine  Ins. 

Moore  v.  Bowman,  47  N.  H.  494,  502;  Co.,  L.  R.  8  C.  P.  427 ;  or  mistake  of  an 

story,  Bailm.  §  40 ;  Ryder  v.  Hathaway,  owner,  Pratt  v.  Bryant,  20  Yt.  838 ;  see 

{x)  Those  who  commingle  their  respect-  properly  treated  as  proportionately  tenants 

ive  goods  by  consent,  accident,  mistake,  in  common.    Stone  v.  Quaal,  86  Minn, 

or  even  by  negligence,  are  entitled  to  their  46;  Gates  v.  Rifle  Boom  Ca,  70  Mich, 

own  property  if  it  can  be  separated  and  809  ;  Pickering  v.  Moore  (N.  H.),  82  Atl. 

dirtinguished ;  if  not,  and  the  goods  are  Rep.  888  ;  Reid  v.  King,  89  Ey.  888 ; 

of  the  same  kind  and  quality,  they  are  Firrt  Nat  Bank  v,  lindenstruth,  79  Md. 
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of  the  cases  in  the  old  law.(^)     But  if  the  articles  were  of 
different  value  or  quality,  and  the  original  valuie  not  to  be 

(c)  15  Ves.  442. 


Mocvre  v.  Bowman,  47  N.  H.  494,  501 ; 
Byder  v.  Hathaway,  21  Pick.  298,  805 ; 
or  by  the  wrongful  act  of  a  stranger, 
Bryant  v.  Ware,  80  Me.  295  ;  the  parties 
become  tenants  in  common.  The  prin- 
ciples stated  in  the  text  have  become  im- 
portanty  and  have  been  confinned  in 
questions  as  to  the  property  in  timber 
cat  either  purposely  or  by  mistake  from 
the  land  of  different  owners  in  the  great 
forests  of  the  United  States.  Ryder 
V.  Hathaway,  21  Pick.  298  ;  Hesseltino 
V.  Stockwell,  80  Me.  287  ;  Jenkins  v. 
Steanka,  19  Wis.  126. 

It  is  true  that  in  the  case  of  grain  or 
other  articles  not  adapted  to  common  use 
among  several  owners,  and  valued  only 
by  measure,  weight,  or  count,  the  owners 
of  the  several  parcels  mixed  have  a  right 
to  take  from  the  mass  as  much  as  they 
have  put  in,  and  may  maintain  trover 
against  the  other  owner  or  a  third  person 
for  preventing  their  doing  so,  Tripp  v, 
Riley,  15  Barb.  888,  885  ;  Fobes  v.  Shat- 


tuck,  22  Barb.  568,  570 ;  Ghu-k  r.  Griffith, 
24  N.  Y.  595 ;  Piquet  o.  Allison,  12  Mich. 
828  ;  South  Australian  Ins.  Co.  v.  Kandell, 
L.  R.  8  P.  C.  101,  118  ;  Spence  v.  Union 
Marine  Ins.  Co.,  L.  B.  8  C.  P.  427,  487  ; 
Horr  17.  Barker,  6  Cal.  489 ;  Young  v. 
MUes,  20  Wis.  615,  628;  and  these 
unusual  incidents  have  made  the  courts 
unwilling  in  some  instances  to  call  the 
relation  a  tenancy  in  common,  Moigan 
V.  Gregg,  46  Barb.  188.  See  Kimberly  v. 
Patchin,  19  N.  Y.  830.  But  the  existence 
of  a  tenancy  in  common  depends  on  the 
character  of  the  title  and  of  the  possession, 
and  the  modes  of  ssFerance  may  properly 
be  modified  as  different  cases  require.  It 
has  been  admitted  in  other  cases  where 
one  part  owner  was  allowed  to  maintain 
trover  against  the  other  for  refusing  to 
allow  him  to  separate  and  remove  his 
share,  that  the  plaintiff  and  defendant 
were  tenants  in  common.  Channon  v. 
Lusk,  2  Lansing,  211 ;  Lobdellv.  Stowell, 
87  How.  Pr.  88.    See  590,  n.  1. 


186 ;  Starkie  v.  Paine,  85  Wis.  688 ;  Bent 
V,  Hoxio  (Wis.),  64  N.  W.  Rep.  426; 
Glaflin  v.  Continental  Jersey  Works,  85 
Ga.  27 ;  The  Idaho,  11  Blatch.  218 ; 
Lang  V,  Dougherty,  74  Texas,  226  ;  First 
Kat.  Bank  v.  Scott,  86  Neb.  607.  Grain 
thus  intermingled  in  an  elevator,  according 
to  usage,  and  with  reference  only  to  grade 
or  quality,  is  owned  in  common.  The 
different  owners  bear  any  loes  pro  rata  ;  a 
title  by  receipt  attaches  by  operation  of 
law  to  the  proper  proportion  of  grain  of 
the  same  kind  and  quality.  Dole  r. 
Olrostead,  86  Dl.  150  ;  41  111.  844 ;  Bailey 
V.  Bentley,  87  111.  556  ;  German  Nat 
Bankv.  Meadowcroft,  4  111.  App.  680; 
95  111.  124  ;  Canadian  Bank  v,  McCrea, 
106  ni.  281 ;  see  Chase  v,  WaAhbum,  1 
Ohio  Bt  244 ;  Columbus  Exchange  Bank 


V,  Hines,  8  id.  1,  27  ;  see  Russell  v.  Car- 
rington,  42  N.  Y.  118 ;  Forbes  v.  Fitch- 
buig  R.  Co.,  188  Mass.  154,  160.  This  is 
the  rule  in  Illinois,  where  the  transaction 
is  treated  as  a  bailment  and  not  a  sale. 
Ibid.  ;  Pontiac  Nat.  Bank  v.  Langan,  28 
111.  App.  401. 

When  grain  is  delivered  to  a  miller  or 
elevator,  on  his  or  its  contract  to  deliver  an 
equal  amount  in  value,  there  is  a  contract 
of  sale,  and  the  owner  does  not  become  a 
tenant  in  common  with  others  who  do  the 
same.  South  Australian  Ins.  Co.  vs  Ran- 
dell,  L.  R  8  P.  C.  101,  118 ;  Richardson 
V.  Olmstead,  74  111.  218;  Bastress  v, 
Chickering,  18  111.  App.  198,  207  ;  6  Am. 
L.  Rev.  450  ;  Pulcifer  v.  Pagp,  54  Am. 
Dec.  582,  590. 

If  the  mixture  is  wilful  or  fraudulent* 
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distinguished,  the  party  injured  takes  the  whole.  It  is  for  the 
guilty  party  of  the  fraud  to  distinguish  his  own  property  satis- 
factorily, or  lose  it.  No  court  of  justice  is  bound  to  make  the 
discrimination  for  him.  ((2) 

3.  Of    Original    Aoquisitloii    by    Intellectual    Labor.  —  Another 

instance  of  property  acquired  by  one's  own  act  and  power  is  that 
of  literary  property,  consisting  of  maps,  charts,  writings,  and 
books;  and  of  mechanical  inventions,  consisting  of  useful 
machines  or  discoveries,  produced  by  the  joint  result  of  intellec- 
tual and  manual  labor.  As  long  as  these  are  kept  within  the 
possession  of  the  author,  he  has  the  same  right  to  the  exclusive 

(d)  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  108.     Sir  William  Scott»  in  the  case  of  the 
Odin,  1  C.  Rob.  248  ;  Biackenridge  v.  Holland,  2  Black.  (Ind.)  377. 

the  party  at  fault  mnst  identify  his  own  taxes  after  being  mixed  at  a  refinery  with 

property  or  lose  it,  when  the  goods  are  not  spirits  owned  by  others.     United  States  p. 

of  the  same  kind  or  qnaUty.    Jewett  v.  278  Barrels  of  Distilled  Spirits,  8  Cliff. 

Dringer,  80  N.  J.  Eq.  291 ;   Diversey  v.  261. 

Johnson,  93  111.   647 ;  First  Nat.   Bank         If  two  insolvent  debtors  fraudulently 

V.  Schween,  127  lU.  573  ;   Keiss  v,  Han-  mingle  their  property,  the  attaching  cred- 

chett,  141  III.  419  ;  Steams  r.  Henick,  itors  of  one  can  claim  the  entire  property 

182  Mass.  114  ;  WiUiams  v»  Morrison,  32  as  sgsinst  the  other's  creditors.     Qottlieb 

Fed.   Rep.  177  ;   28  id.  872 ;   WelU  v.  v.  Miller,  154  111.  44. 
Batts,  112  N.  C.  288  ;  Davis  v.  Krum,  12         These  principles  apply  to  unmarked 

Mo.  App.  279.    But  innocent  third  parties,  logs   floated   down    a   stream.     GofT    «. 

whose   interests    intervene,  wiU  be    pro-  Brainerd,  58  Vt  468 ;  Oilmour  r.  Buck, 

tected,  when  possiMe.  National  Park  Bank  24  C.   P.   (OaD. )  187  ;   Clark  v.  Nelson 

V.  Goddard,  80  N.  Y.  S.  417.     Confusion  Lumber  Co.,  84   Minn.   289  ;   Libby  v. 

of  goods  does  not  apply  when  goods  of  dif-  Johnson,  87  Minn.  220  *,  Arpin  v.  Burch, 

ferent  kinds  are  mingled  together  in  a  68  Wis.  619.    One  who  mixed  his  logs 

sales-room.     Queen  o.  Wemwag,  97  N.  C.  with  those  of  others  intentionally,  but  not 

883.  fraudulently,  was  allowed  to  select  the 

If  an  agent  or  trustee  mixes  trust  prop-  quantity  due  him  in  Chandler  v,  De  GrsfT, 

erty  with  his  own  so  that  he  cannot  dis-  25   Minn.   88.     Logs  stranded  end  un- 

tingnish  his  own,  the  whole  wUl  be  treated  claimed  for   two   years  were  held  to  he 

as  trust  property,  subject  to  any  equitable  abandoned  property.     Deaderick  v.  Oulda, 

claim  which  he  may  be  able  to  establish.  86  Tenn.  14  ;  see  Norris  v.  United  States, 

Spence  v.  Union  Marine  Ins.  Co.,  L.  R.  3  44  Fed.  Rep.  785 ;  Martin  v.  Mason,  78 

C.  P.  427,  437 ;  In  rt  HalleU*s  Estate,  Maine,  452 ;  Hall  v.  Tittabawassee  Boom 

13  Ch.  D.  719 ;  Harris  v.  Truman,  7  Q.  Co.,  51  Mich.  877.    One  owner  may  rea- 

B.  D.  340,  858  ;  see  Ee  MuUon,  74  Hun,  sonaltly  detain  the  mass  of  logs  in  order  to 

358  (administrator)..   The  goyemment  is  separate  his  own  property.     Osborne  v. 

entitled  to  a  fair  proportion  of  spirits  Knife  Falls  Boom  Co.,  32  Minn.  412,  419; 

fraudulently  withdrawn  from    a   bonded  Watts  v.   Tittabawassee   Boom   Co.,    52 

warehouse  and  seized  for  non«'payment  of  Mich.  203. 
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enjoyment  of  them  as  of  any  other  species  of  personal  property ; 
for  they  have  proprietary  marks,  and  are  distinguishable  property. 
But  when  they  are  circulated  abroad,  and  published  with  the 
author's  consent,  they  become  common  property,  and  subject  to 
the  free  use  of  the  community,  (a:)  It  has  been  found  necessary, 
however,  for  the  promotion  of  the  useful  arts,  and  the 
encouragement  of  learning,  that  ingenious  men  should  *  be  *  866 
stimulated  to  the  most  active  exertion  of  the  powers  of 
genius,  in  the  production  of  works  useful  to  the  country  and  in< 
structive  to  mankind,  by  the  hope  of* profit,  as  well  as  by  the  love 
of  fame  or  a  sense  of  duty.  It  is  just  that  they  should  enjoy  the 
pecuniary  profits  resulting  from  mental  as  well  as  bodily  labor. 
We  have,  accordingly,  in  imitation  of  the  English  and  foreign 
jurisprudence,  secured  by  law  to  authors  and  inventors,  for  a 
limited  time,  the  right  to  the  exclusive  use  and  profit  of  their 
productions  and  discoveries.  The  jurisdiction  of  this  subject  is 
vested  in  the  government  of  the  United  States,  by  that  part  of 
the  Constitution  which  declares  (a)  that  Congress  shall  have 
power  '^to  promote  the  progress  of  science  and  useful  arts,  by 
securing,  for  limited  times,  to  authors  and  inventors,  the  exclu- 
sive right  to  their  respective  writings  and  discoveries."  This 
power  was  very  properly  confided  to  Congress,  for  the  states 
could  not  separately  make  effectual  provision  for  the  c^se. 

(1.)  As  to  Patent  Rights  for  Inventions.  —  A  patent,  according 
to  the  definition  of  Mr.  Phillips, \6)  is  a  grant  by  the  state  of  the 
exclusive  privilege  of  making,  using,  and  vending,  and  author^ 
izing  others  to  make,  use,  and  vend,  an  invention. 

The  first  act  of  Congress  on  this  subject  was  passed  April  10, 
1790 ;  and  it  authorized  the  secretary  of  state,  the  secretary  of 
war,  and  the  attorney  general,  or  any  two  of  them,  to  grant 
patents  for  such  new  inventions  and  discoveries  as  they  should 
deem  sufficiently  useful  and  important.  That  act  extended  the 
privilege  equally  to  aliens,  and  the  board  exercised  the  power 
of  refusing  patents  for  want  of  novelty  or  utility.  This  act  was 
repealed,  and  a  new  act  passed  on  the  21st  February,  1793. 

(a)  Art  1,  sec.  8. 

(5)  The  Law  of  Patents  for  Inventions,  2.  In  1847  was  published  at  London, 
Hindmarch's  "Treatise  on  the  Law  relating  to  Patent  Privileges  for  the  Sole  Use  of 
Inventions." 

(a;)  See  infra^  378,  n.  (x). 
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'  It  confined  patents  to  citizens  of  the  United  States,  and  tbej 
were  to  be  granted  by  the  secretary  of  state,  subject  to  the 
revision  of  the  attorney  general.  The  act  gave  no  power  to  the 
secretary  of  state  to  refuse  a  patent  for  want  of  novelty  or  use- 
fulness, and  the  granting  of  the  patent  became  a  mere  ministe- 
rial duty.  The  privilege  of  suing  out  a  patent  was,  by  the  act 
of  17th  April,  1800,  extended  to  aliens  of  two  years'  residence 
in  the  United  States.  The  act  of  July  18,  1882,  only  required 
the  alien  to  be  a  resident  at  the  time  of  the  application,  and  to 
have  declared  his  intention,  according  to  law,  to  become  a 
citizen. 

But  as  every  person  was  entitled  to  take  out  a  patent,  on 
complying  with  the  prescribed  terms,  without  any  material 
inquiry,  at  least  at  the  patent  office,  respecting  the  usefulness 
and  importance  of  the  invention  or  improvement,  a  great  many 
worthless  and  fraudulent  patents  were  issued,  and  the  value  of 
the  privilege  was  degraded,  and  in  a  great  degree  destroyed,  (c) 
It  became  necessary  to  give  a  new  organization  to  the  patent 
office,  and  to  elevate  its  character,  and  confer  upon  it  more 
efficient  power.  This  was  done  by  the  act  of  Congress  of  July 
4,  1836,  c.  857,  which  repealed  all  former  laws  on  this  subject^ 
and  re-enacted  the  patent  system  with  essential  improvements. 

A  patent  office  is  now  attached  to  the  department  of  state, 
and  a  commissioner  of  patents  appointed.  (<?c)^     Applications 

(c)  It  was  stated,  in  an  able  report  made  by  a  committee  of  the  Senate  of  the 
United  States,  on  the  28th  April,  1886  (and  who  introdnoed  a  new  biU'on  the  subject), 
that  the  whole  nnmber  of  patents  issued  at  the  patent  office,  nnder  the  biws  of  the 
United  States,  up  to  Bfarch  81,  1886,  amounted  to  9781,  being  more  than  double  the 
number  issued  either  in  EngUmd  or  France  during  that  period. 

1  A.   Paie7U3,  —  {a)  Lata  of  1870. —  first  important  modifications  of  the  text 

The  statutes  concerning  patents,  designs,  as  to  patents  is,  that  the  new  and  useful 

trade  marks,  and  copyrights  were  all  con-  arts,  Ac,  mentioned  866,  are  only  required 

solidated  in  the  act  of  July  8, 1870,  c.  280 ;  to  be  <*  not  known  or  used  by  others  in 

16  U.  S.  St  at  L.  198  et  $eq.,  to  which  this  country,  and  not  patented  or   de- 

the  student  must  be  referred.    One  of  the  scribed  in  any  printed  publication  in  this 

lee)  [(a)  JFhai  is  paietUahle. —  For  the  entable  when  it  embodies  the  result  of 

distinction  between  a  principle  which  is  some  invention  or  discovery  beyond  that 

not  patentable  and  a  process  which  is,  see  required  for  constructing  the  machine  to 

Tilghman  v.  Proctor,  102  U.  S.  707,  724 ;  manufacture  it  Collar  Co.  v.  Van  Dusen, 

Cochrane  v.  Deener,  94  U.  S.  780  ;  Otto  r.  28  Wall.  530 ;  The  Wood  Paper  Patent, 

Linford,  46  L.  T.  85.    A  product  is  pat-  ib.  566.    A  mere  device  involving  only  an 
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for  patents  are  to  be  made  in  writing  to  the  commissioner,  by 
any  person  having  discovered  or  invented  any  new  and  useful 


or  any  foreign  country,  before,  &c.,  and 
not  in  public  uae  or  on  sale  for  more  than 
two  years  prior  to  his  application/*  §  24. 
Cf.  Act  of  March  8,  1889,  c.  88,  §  6 ;  5 
St.  at  L.  854.  A  foreign  patent  does  not 
invalidate  a  patent  here,  if  the  iuFention 
or  diBcoyery  has  not  been  introduced  into 
public  use  in  the  United  States  for  more 
tha7i  two  years  prior  to  the  application,  §  25 ; 
but  the  oath  on  p.  867  is  still  required. 


§  80.  The  specification  and  claim  shall 
be  signed  by  the  inventor  and  attested  by 
two  witnesses.  §  26.  So  are  the  draw- 
ings to  be.  §  27.  The  model  is  to  be  fur- 
nished, if  rec^uired  by  the  commissioner. 
§  29.  The  commissioner  is  to  issue  the 
patent  if  upon  "  examination  it  shall  ap- 
pear that  the  claimant,  is  justly  entitled 
to  a  patent  under  the  law,  and  that  the 
same  is  sufficiently  useful  and  important.*' 


ezerdse  of  mechanical  skill  and  not  of  in-  mere  application  of  an  old  process  to  a  new 

ventive  power  is  not  patentable.    Atlantic  subject-matter  is  not  patentable.    Brown 

Works  V,  Brady,  107  U.  8.  192 ;  Skwson  r.  Piper,  91  U.  8.  87  ;  Roberta  r.  Ryer, 

V,  Grand  St  R.  R.  Co.,  ib.  649  ;  Packing  ib.  160 ;  Smith  ».  Nichols,  21  Wall.  112. 

Company  Cases,  105  U.  a   566.     So  a  A  combination  (li)  of  previously  known 

(u)  C<y(nbiwUion8  are  patentable  only  there  is  no  infringement  unless  the  whole 

when  they  effect  some  new  result    Seabury  combination  is  used.    Proctor  v.  Bennis, 

V,  Am  Ende,  152  U.  S.  561;  Richards  v.  86  Ch.  D.  740;  Ellington  v.  Clark,  58 

Chase  Elevator  Co.,  158  IT.  S.  299  ;  Wat-  L.  T.  40  ;  Phceniz  Carter  Co.  v.  Spiegel, 

son  r.  Cincinnati,  &c.  R.  Co.,  182  U.  S.  188  U.  S.  860  ;  Norton  v.  Jensen,  49  Fed. 

61 ;  Howe  Machine  Ca  v.  National  Needle  Rep.  859.    So  when  an  improved  process 

Co.,  184  U.  S.  888  ;  Forscheim  v,  Schil-  is  patented,  it  must  be  shown,  in  order  to 

ling,  187  U.  S.  64 ;  Niles  Tool  Works  v.  establish  an  infringement,  that   all  the 


Betts  Machine  Co.,  27  Fed.  Rep.  801 ; 
May  V.  Fond  du  Lac,  id.  691 ;  Toung  v. 
Jack.<!on,  48  id.  887  ;  National  C.  R.  Ca 
V.  American  C.  R.  Co.,  58  id.  867  ;  Na- 


steps  of  such  process  have  been  used. 
Royer  v.  Coupe,  146  U.  S.  524  ;  Kennedy 
V.  Solar  R.  Co.,  69  Fed.  Rep.  715.  It  is 
not  a  defence  to  show  that  another  part  is 


tional  P.  B.  M.  Co.  v,  Williams  Co.,  44  used  with  the  combination  and  in  addition 

id.  190  ;  Fooe  Manuf.  Co.  r.  Springfield  B.  thereto.     Williames  o.  Barnard,  41  Fed. 

ft  T.  Co.,  id.  696  ;  Dudley  E.  Jones  Co.  v.  Rep.  858.  And  the  substitution  in  a  com- 

Munger  I.  C.  M.  Co.,  49  id.  61 ;  Ballard  bination  of  one  well-known  device  is  not 


V.  McCluskey,  68  id.  880  ;  Office  S.  M. 
Co.  V.  Globe  Co.,  65  id.  599  ;  American 
P.  T.  Co.  V.  Fisher,  69  id.  881.  The  mere 
aggregation  of  several  non-patentable  ele- 
ments is  not  patentable.    Palmer  v.  Cor- 


patentable,  unless  a  difference  in  function 
or  result  is  produced  :  Grant  v.  Walter, 
148  U.  S.  547 ;  Cutter  El.  ft  Manuf.  Ca 
V.  Cleverly,  65  Fed.  Rep.  94 ;  Du  Bois  v. 
Kirk,  158  U.  S.  58  ;  U.  S.  v.  Berdan  F.  A. 


ning,  156  U.  S.  842  ;  Thatcher  Heating  Manuf.  Ca,  156  U.  S.  562.     So  the  omis- 

Co.  V,  Burtis,  121  U.  S.  286,  294.     But  a  sion  of  one  element  is  not  patentable  when 

claim  for  comlnning  elements  necessarily  its  function  is  omitted  also,  and  the  other 

disclaims  novelty   as    to   each  element  elements   act    as    they    previously    did. 

Wells  V.  Curtis,  66  Fed.  Rep.  818.    If  the  Richards  v.  Chase  Elevator  Co.,  159  U.  S. 

claim  is  only  for  a  combination,  and  the  477.    The  patent  for  a  combination  must 

patentee  has  not  in  his  specification  claimed  state  its  component  parts  with  clearness 

as  nen^he  part  taken  by  the  defendant,  and  precision.    B^n^  v.  Jeantet,  129  U.  S. 
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[PAKT  T. 


art, 


,  wany 


f  9L 


Aeu,  AT  tihcj  viD 

ftt  TW 
te  the  kv  bgr  act  of  Mack  3» 
e*  45, 1  li,  S  8L  at  L.  191,  if 
f  »;  vUck  allowi  a  pata^  to  ka 
ornMHad  to  tfcc  ■■cawp  af  Ae 


tfe 

tioB  ttadf  iBTolvci  la  exercne  of  isfuitiia 
powfr.  LooBi  a.  HiggiDi,  105  U.  a  580  ; 
Paika  9,  Booth,  102  U.&  90 ;  HairiaoB  v. 
Andertaon  Vmmdrj  Co^  1  App.  Cba.  574. 
But  a  mere  aggragatioD  of  old  dCTDentB 
not  fhowing  any  ureDtiTe  power,  or  not 
prodndng  aoj  new  articia  or  any  cdd 
article  in  a  cbaaper  or  bettar  manner,  k 
not  patentable.  Packing  Company  Caaee, 
105  U.  S.  600 ;  lackering  v.  McCnlloogfa, 
104  U.  8.  dlO  ;  Beckendorfer  v.  Faber,  92 
U.  S.  347 ;  Bailee  r.  Van  Wonner,   SO 


WalL  S53;  S^kj  a.  Gkaoeater  Wagon 
Col,  7  Q.  B.  D.  905.  A  mere  anbetitntion 
of  a  diftfCBt  Mitiaiel  ia  not  naoally,  but 

akkL  Snidi  v.  Goodjear  Dental  Ynlca- 
nite  Co.,  93  U.  S.  480.  The  general  rule 
dednrible  from  tke  eaaea  ia  tkat  an  article, 
proeem,  or  marklnr,  to  be  patentable, 
most  involva  an  ezereiae  of  inventive 
power,  or  mnst  be  a  new  diaoovery,  and 
most  benaefol. 

{b)  Frioritif. — Bnglamd.  —  Prior  public 
knowledge  wiihont  any  naer  defeats  the 


088;  Howard  v.  Detroit  Stove  Works, 
150  tJ.  S.  104,  107;  Black  DUmondC.M. 
Co.  V.  Excelsior  Coal  Co.,  150  U.  S.  Oil ; 
The  Incandescent  Lamp  Patent,  159  U.  8. 
405,  475  ;  McCarty  v.  Lehigh  V.  B.  Co., 
10  H.  c.  240. 

Equivalents,  —  "In  applying  the  doc- 
trine of  equivalents,  a  distinction  is  made 
Iwtween  inventions  of  specific  devices  and 
inventions  of  combinations.  In  a  simple 
invention  the  range  of  equivalents  is  much 
wider  than  in  a  combination.  In  the 
former  a  change  which  would  be  held  to 
Im  a  lubstitution  of  equivalents  may  in  the 
latter  be  cousldered  to  be  an  introduction 
of  a  new  idea  of  means.  Therefore,  it  is 
said,  with  reference  to  such  elements  in 
any  oombinntion  as  constitute  its  subor- 
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dinate  means,  no  other  elements  can  be 
equivalent  unless  they  are  equivalent  in- 
ventions ;  that  is,  unless  they  not  merely 
perform  the  same  functions,  but  perform 
tiiem  by  applying  the  same  force  to  the 
same  object  through  the  same  mode  of  ap- 
plication. 1  Rob.  Pat.  254  ;  Wells  o. 
Curtis,  06  Fed.  Rep.  818.  It  is  only  when 
an  invention  is  broad  end  primary  iu  its 
character,  and  the  mechsnical  functions 
performed  by  the  machine  are,  aa  a  whole, 
entirely  new,  that  the  courts  are  disposed 
to  make  the  range  of  equivalents  corres- 
pondingly broad.  Miller  p.  Eagle  Msnn£ 
Co.,  151  U.  S.  207."  Walea,  J.  in  Erie 
Rubber  Co.  v,  American  D.  T.  Co.,  70 
Fed.  Bep.  58,  04. 
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or  composition  of  matter,  not  known  or  used  by  others  before 
his  discovery  or  invention  thereof,  and  not  at  the  time  of  his 

some  preyioosly  known  article,  or  in  some  other  nseful  purpose,  as  a  stocking  frame, 
or  a  steam  engine  for  raising  waters  from  mines.  The  French  law  extends  to  every 
fnventiou  or  discovery,  and  in  any  kind  of  industry  ;  and  yet  the  practical  construc- 
tion of  the  English,  French,  and-  American  law,  in  regard  to  the  kinds  of  inventions 
that  are  patentable,  is  substantially  the  same. 

or  any  part  of  the  United  States  is  author-  year  next  preceding,  and  made  oath  of 

ued.    Third  persons  are  given  the  right  to  his  intention  to  become  a  citizen,  may  file 

use  and  sell  specific  articles,  covered  by  a  a  caveat,  which  shall  be  operative  for  one 

patent,  but  owned  by  them,  with  the  con-  year,  to  protect  his  invention  or  discovery 

sent  of  the  patentee,  before  it  was  issued,  while  he  is  maturing  it     §  41  allows  re- 

§  87.    The  article  is  to  be  marked  "  pat-  jected  applications  to  be  re-examined.     In 

ented,"  and  persons  so  marking  unpat-  case  the  commissioner  thinks  that  a  pa- 

ented  articles,  or  attaching  the  name  of  a  tent  applied  for  would  conflict  with  an- 

patentee  to  such  articles,  are  punished,  other  patent  granted  or  applied  for,  the 

{§  88,  89.    By  §  40,  any  citizen,  or  an  alien  question  of  priority  of  invention  may  be 

who  has  resided  in  the  United  States  one  examined,  and  aQ  appeal  is  given.    Ap* 


right  to  a  patent.  Patterson  v.  Gas  Light 
ft  Coke  Co.,  8  App.  Cas.  289.  But  mere 
prior  publication,  if  not  of  such  a  charac- 
ter as  to  be  open  to  the  public,  does  not 
defeat  the  right  Plimpton  v,  Spiller,  6 
Ch.  D.  412;  Plimpton  v.  Malcolmson,  8 
Ch.  D.  581.  The  fact  that  the  invention 
was  previously  known  abroad,  and  that 
the  claimant  learned  of  it  there,  does  not 
defeat  his  right.  Bolls  v,  Isaacs,  19  Ch. 
D.  268  ;  Marsden  v.  Saville  St,  &c.  Co., 
8  Ex.  D.  208. 

Vhiied  States.  — The  question  in  this 
country  is  usually  one  of  the  construc- 
tion of  the  statutes,  cited  supra^  n.  1.  An 
allowed  user  without  restriction  by  a 
single  person  of  a  single  machine  for 
more  than  the  two  years  defeats  the 
right  Egbert  v.  Lippmann,  104  U.  S. 
888  ;  Worley  v.  Tobacco  Co.,  ib.  840.    So 


does  a  public  user  for  purposes  of  profit 
by  the  inventor  himself.  Consolidated 
Fruit  Jar  Co.  v,  Wright,  94  U.  S.  92.  But 
such  user  simply  to  test  and  perfect  the 
invention  does  not  Elizabeth  r.  Pave- 
ment Co.,  97  U.  S.  126.  See  further, 
Roemer  v,  Simon,  95  U.  S.  214  ;  Sewall  v. 
Jones,  91  U.  S.  171 ;  Klein  v.  Russell,  19 
Wall.  488  ;  Coffin  v.  Ogden,  18  Wall. 
120. 

As  to  what  is  sufficient  delay  in  apply- 
ing for  letters  patent  to  be  evidence  of  an 
abandonment,  see  Planing  Machine  Co. 
V.  Keith,  101  U.  S.  479  ;  Consolidated 
Fruit  Jar  Co.  v.  Wright,  94  U.  S.  92 ; 
Smith  0.  Goodyear  Dental  Vulcanite  Co., 
98  U.  S.  486.  No  amount  of  delay  affects 
the  right  where  the  invention  is  kept 
secret.    Bates  v.  Coe,  98  U.  S.  81. 

(c)  AssignmejU,  (o) — The  question  of 


(r)  Improvements  not  yet  patented 
may  be  aissigned  with  the  original  inven- 
tion. Regan  V.  E.  Co.  v.  Pacific  O.  E.  Co., 
47  Fed.  Rep.  511  ;  see  Lowrey  v,  Cowles 
EL  Co.,68  id.  854  ;  Allison  v.  Allison,  144 
N.  T.  21 ;  Stanton  Manuf.  Co.  v.  McFar- 
land  (N.  J.),  80  Atl.  Rep.  1058.  An  as- 
voL,  n. — 87 


signment  of  only  one  of  several  claims  in- 
cluded in  a  patent  is  merely  a  license.  Pope 
Manuf.  Co.  v.  GormuHy  &  J.  Manuf.  Co., 
144  U.  S.  288.  A  verbal  license  is  valid 
only  against  subsequent  assignees  with  no- 
tice. Gates  Iron  Works  v.  Frazer,  158  U.  S. 
882;  see  Jones  v.  Berger,  58  Fed.  Rep.  1006, 

[677] 


366 


OP  PEB809AL  FROPEBTT. 


[PABT  r. 


application  for  a  patent  in  public  use  or  on  sale,  with  his  comient 
or  allowance,  aa  the  inventor  or  diacoverer.  («)    The  applicant 

(e)  By  the  EogjUah  law,  if  the  uTeotioii  had  been  alraedy  made  poblie  in  ta^aad 
hy  m  deKripCioo  oontaiiied  in  a  work,  whether  written  or  printed,  which  had  been 
paUidj  dxcnkted,  the  patentee  is  not  the  fint  and  tme  inTcntor,  whether  he  borrowed 
his  inrention  irom  aoch  pnUication  or  not.  The  qneation  wiH  be,  whether,  npon  the 
whde  eridenoe,  there  has  been  aoch  a  pnUieation  aa  to  make  the  deKriptkm  a  part  ai 
the  poblie  stock  of  information.  If  a  ain|^  oopy  of  a  work  had  been  kept  in  a  depos- 
tofy  in  a  itate  of  obacnitj,  the  infaenee  wonld  be  diiierait.    Stead  v.  WiUiama,  7 


peak  are   given  to  eiaminwa  in  ehie^  with  rqwobation  in  the  important  ciae  of 

then  to  the  CMnmiarioner,  then  (ezo^  in  Bur  v.  Dorjee,  1  WalL  631,  577  ;  Caae 

caae  of  a  party  to  an  interfcienoe)  to  the  «.  Kown,  2  Wall.  820,  828,  is  ezpreasly 

Snpteme  Coort  of  the  D.  C,  sitting  m  forbidden  in  |  58.    A  patent  which,  by 

bame,  H  46-48,  with  an  ulterior  reHirt  to  mistake  and  withont  fraodolent  intent^ 

a  bill  in  eqnity,  |  52.    Theattempt  which  daima  too  mnch,  is  valid  for  that  part 

baa  often  been  made  toincrcase  the  extent  which  it  justly  corers,  if  a  material  or 

of  a  patent  by  obtaining  a  rrisme  (867)  substantial  part ;  and  the  patentee  may 

in  terms  artfully  enlarged,  after  meeting  file  a  written  and  witneased  dischumer. 

the  effect  of  an  assignment  of  an  invention  aasignment  of  the  rjc^t  to  msnufsctnr^ 

before  letters  are  taken  out  is  fully  di^  sell,  and  use  within  a  defined  district,  it 

cussed,  and  the  authorities  are  reviewed,  was  held  that  a  purchaser  from  the  as> 

in  Hendrie  r.  Sayles^  98  U.  8.  548.    It  is  signee  oould  use  anywhere.     Adams  p. 

held  that  such  an  assignment  passes  the  Burke,  17  Wall.  458.    But  one  iriw  had 

right  to  take  out  letters  originally  and  simply  a  license  to  use  a  machine  within 

also  the  right  to  obtain  a  rrissue.    An  a  given  district  waa  held  not  to  have  a 

agreement  to  assign  sll  future  inventions  right  to  use  it  during  sn  extended  term 

of  a  like  nature  to  one  sold  is  not  sgainst  of  the  patent,  tiiou|^  a  purchaser  of  such 

public  policy.    Printin|^  &c.  Co.  v.  Samp-  machine  would  have  the  right     Paper 

son,  19  L.  R.  Eq.  482.     An  assignment  of  Bog  Osses,  105  U.  S.  768.    A  purchaser 

anything  less  than  all  the  rights  secured  of  a  machine  has  the  right  to  repair  it» 

by  a  patent  operates  as  a  license  only,  but  he  has  not  the  right  to  piece  together 

The  legal  title  does  not  pass,  and  suit  parts  of  different  machines  so  as  to  make 

must  be  in  tiie  name  of  the  patentee,  new  machines  of  the  ssme  kind  as  the 

Sanford  v.  Messer,  1  Holmes,  149 ;  Hill  original  for  sale.     Cotton  Tie  Co.  v.  Sim- 

».  Whitoomb,  ib.  817.    See  Blakeney  v,  mons,  106  IT.  S.  89. 

Goode,  80  Ohio  St  850;  Littlefield  v.  (d)  /ii/ri>i^«ii«n<.(tr)  — Inordertode- 

Perry,  21  Wall.  205.    In  the  caae  of  an  cide  whether  there  is  an  infringement  it 


(i^)  See  Shoe  Hannf.  Co.  v.  CntUin, 
[18951 W.  N.  102  ;  Thompsonr.  Boissclier, 
114  U.  S.  1 ;  Hoyt  v.  Home,  145  U.  S. 
802 ;  BaU  a  8.  F.  Co.  v.  Kraetzer,  150 
U.  S.  Ill ;  McCormick  H.  M.  Co.  v.  Ault- 
man»  69  Fed.  Rep.  871.  An  infringement 
by  the  government  being  a  tort  is  not 
within  the  jurisdiction  of  the  court  of 
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claims,  unless  there  appears  a  contract,  ex- 
press or  implied,  for  the  use.  Solomons 
V.  United  SUtes,  187  U.  S.  842  ;  United 
States  V.  Beidan  F.  A.  ICanuf.  Ca.  156 
U.  S.  552,  566,  569  ;  see  Dashiell  e.  Groa- 
venor,  66  Fed.  Rep.  884.  A  patent  upon 
a  process  composing  different  elements  is 
infringed  only  when  all  such  elements  are 
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must  deliver  a  written  description  of  his  invention  or  discovery, 
and  of  the  manner  and  process  of  making,  constructing,  using, 

Mann.  &  6r.  818 ;  s.  c.  8  Scott  (N.  C),  681  ;  HouaehiU  Ck>.  v.  Neilsou,  1  WeU.  718. 
The  pablie  nae  of  an  invention,  ao  as  to  prevent  it  from  being  new,  means  a  use  in 
pMie,  ao  as  to  come  to  the  knowledge  of  others  than  the  inventor,  [Betts  v,  Neilson, 
L.  B.  8  Ch.  429,  488  ;  8.  c.  L.  R.  5  H.  L.  1  ;]  Carpenter  r.  Smith,  9  Mees.  &  W.  800  ; 
and  in  making  a  machine  for  a  patent,  if  a  workman  hints  improvements  which  are 
adopted,  it  will  not  destroy  the  patent  in  the  hands  of  the  employer.  Allen  v.  Raw- 
son,  1  C.  B.  551. 


S  54.  Bat  he  may  maintain  a  suit  for 
infringement  before  filing  it,  if  the  part 
really  his  and  infringed  is  distinguishable 
from  the  other  parts.  §  60.  1 58  provides 
for  a  snit  in  equity  in  case  of  interfering 
patents,  the  ac^udication  only  to  affect 
parties  to  the  snit,  and  thoee  deriving 
title  under  them  after ,  such  judgment. 
S  61  relates  to  defences  which  may  be 


pleaded  in  infringement  suits.  By  §  62, 
if  the  patentee  at  time  of  making  appli- 
cation for  the  patent  believed  himself  to 
be  the  original  and  first  inventor,  the 
patent  is  not  to  be  void  on  account  of  a 
prior  foreign  invention,  not  patented  or 
described  in  a  printed  publication.  §§  68, 
64,  65,  provide  (or  written  applications 
for  extensions,  with  reasons  for  asking. 


is  necessary  first  to  determine  accurately  The  patent  protects  nothing  beyond  those 
the  nature  and  extent  of  the  inveniion  or  essential  features  on  the  basis  of  which  it 
<2iw(w«ry  which  gives  validity  to  the  patent,     is  granted.    An  application  of  substan- 


nsed.  Royer  v.  Coupe,  146  U.  S.  524 ; 
Kennedy  v.  Solar  Bef.  Co.,  69  Fed.  Rep. 
715 ;  see  A.ccumu]ator  Co.  v,  JuHen  EL 
Co.,  57  id.  605 ;  Plummer  o.  Sargent,  120 
U.  S.  448 ;  New  Process  F.  Co.  v.  Haus, 
122  U.  S.  418.  The  re-sale  of  legally 
purohased  articles  is  not  an  infringement. 
Morgan  £nv.  Co.  v.  Albany  Co.,  152  U. 
S.  425.  An  assignee  cannot  sue  for  in- 
fringements prior  to  the  assignment  unless 
such  right  is  thereby  conferred.  Adams 
V.  Bellaire  S.  Co.,  25  Fed.  Rep.  270; 
Matheson  v.  Campbell,  69  id.  597.  A 
license,  local  or  general,  which  transfere 
no  title  to  the  patent,  does  not  enable  the 
licensee  to  sue  alone  in  his  own  name. 
Waterman  v.  Mackenzie,  188  U.  S.  252. 
That  which  infringes,  if  later,  wiU  antici- 
pate if  earlier.  Peters  v.  Active  Manuf. 
Co.,  129  U.  S.  580, 587  ;  Knapp  v.  Moras, 
150  U.  S.  221  ;  Gordon  v.  Warder,  id. 
47.  Laches  applies  as  a  defence  in  equity 
■nits  for  infringement,  but  to  an  action  at 
law  therefor  there  is,  since  the  Act  of  June 


18, 1874,  no  Federal  limitation,  and  State 
statutes  of  limitation  do  not  apply.  Reyes 
V,  Eureka  C.  M.  Co.,  158  U.  S.  150 ;  Camp- 
beU  9.  HaverhiU,  id.  610;  Brickill  v. 
Baltimore,  52  Fed.  Bep.  787. 

Injunctions  are  freely  granted  in  clear 
cases  of  infringement  of  patents,  the  in- 
ventor's rights  not  being  limited  to  dam- 
ages at  law,  even  when  the  infringement 
is  only  anticipated,  or  the  defendant  in- 
sists that  it  has  ceased.  Brick  v,  Staten 
Ishind  Ry.  Co.,  25  Fed.  Rep.  558 ;  Peter- 
son V,  Simpkins,  id.  486 ;  American  Bell 
Tel.  Ca  V.  Globe  Tel.  Co.,  81  id.  729; 
Hat-Sweat  M.  Co.  v,  Davis  S.  M.  Co.,  82 
id.  401 ;  Gilmore  v.  Anderson,  88  id.  846 ; 
Geo.  A.  Macbeth  Co.  v,  Lippencott  Glass 
Co.,  54  id.  167  ;  Sawyer  Spindle  Co.  v. 
Turner,  55  id.  979.  A  prior  decision 
sustaining  the  patent  is  not  absolutely 
necessary  for  the  purpoees  of  a  prelimi- 
nary injunction.  Cary  Manuf.  Co.  v.  De 
Haven,  58  Fed.  Rep.  786.  A  decision  of 
the  U.  S.  Supreme  Court  in  favor  of  the 
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a  m^joam  far  a  pte- 
lubianj  iiS^;sa0!X3fj^.  Ammeam  EeH  TtL 
Co.  r.  XeKaHfTjrt  TrL  (X,  57  Fed.  X«fi. 
4^  ;  m€  KsTTwci  r.  BoiCrja  W< 
Co.,  »  hL  MS.  Aa  to  z^:^-tia 
the  officen  of  aa  bJra^^a^  tutymMikm, 
Mt  Ujwm  B.  &  W.  Co.  V.  Soct&en  BL  W, 
Co.«  30  Fed.  E^  123  ;  Bote  Befngcnlor 
Co.  V.  G2>tt,  ii.  63i^ ;  Hovaid  v.  St. 
P^il  Pk/v  Worki,  35  id.  743;  CkT^nkd 
F,  &  B.  Co.  V.  t  Lited  Sutn  B.  S.  Cou, 
41  id.  474 ;  Kane  v.  Hoggiiift  Cn^er  Co., 
Uid.2S7;  Cabouoe  B.  IL  Ca  r.  BnUicr 
&  C.  H.  Co.,  45  id.  582;  Feathcntone  v. 
i)fmaaAt  Cycle  Co.,  53  id.  110 ;  EdiMB 
KL  lig^t  Co.  V.  PaduBd  EL  Co.,  41  id. 
1(K;2  ;  24  Am.  L^  Ber.  371. 

Where  the  bill  teUes  npoo  infringe- 
mente  which  are  not  prored  to  haTe  been 
yet  committed,  aa  alleged,  bat  an  hiten- 
tion  to  commit  such  infringements  in 
ftttnre  i«  ihown,  an  iDJonction  may  ianie 
nnder  prayer  for  genend  relieC  Page 
Woren-Wire  Fence  Co.  v.  Land,  49  Fed. 
Kep.  934. 

A  preliminary  injonction  against  in- 
fringement will  not  be  granted,  when  the 
legal  remedy  is  adequate,  or  while  the 
validity  of  the  patent  continues  donbtfoL 
Pullman  v.  Baltimore  4  Ohio  R.  Co.,  4 
Hughes,  284  ;  Woodmanse  k  H.  M.  Co. 
tf.  Williams,  48  Fed.  Bep.  489;  George 
Rrtel  Co.  v.  SUbl,  45  id.  519;  Hack  v. 
A|)enc«r,  44  Id.  844 ;  Rogers  T.  Co.  v. 
Mergenthaler  L.  Co.,  58  id.  498 ;  Edward 
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be  cfdend,  but  aoc  ^ 

V.  Howard,  19  Fed.  B^  317; 
Bronks  r.  Milkr,  28  id.  615l  Aj  to  eo- 
jomisg  infringeasHt  diortly  befoR  tfce 
expiration  of  tiie  patent,  see  Cbase  m. 
Woostcr,  119  U.  a  322;  Kittle  v.  Begos, 
33  Fed.  Bept  49 ;  American  BeU  Td.  Co. 
«.  Brown  TeL  Co.,  58  id.  409.  The  ex- 
piration of  a  patent  for  a  eombination  ter- 


only.  Johnaon  v.  Brooklyn  4  C.  R.  Co., 
37  Fed.  Bep.  147.  If  the  pbintiff  is  en- 
titled to  reeover  only  Dominal  damages 
for  an  infringement,  he  may  have  an  in- 
junction granted  him,  but  may  be  taxed 
witii  the  costs  of  the  proceedings.  Vacuum 
Oa  Co.  V.  Buflalo  L.  O.  Ca,  131  U.  8. 
449 ;  Du  Boia  v.  Kirk,  158  U.  a  58 ; 
Everest  v.  Buflalo  Lt  O.  Co.,  81  Fed. 
Bep.  742. 

It  is  not  a  valid  defence  to  a  bill  for  an 
injunction  against  infringement  that  the 
plaintiff  has  entered  into  an  unlawful 
combination  to  secure  a  monopoly,  tiie  de- 
fendant not  being  a  party  thereto.  Strsit 
V.  National  Harrow  Co.,  51  Fed.  Rep. 
819.  A  manufacturer  sued  for  infringe* 
ment  may  by  petition  enjoin  oppreenve 
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in  the  art  or  science  to  which  it  appertains,  or  is  most  nearly 
connected,   to  make,  construct^   compound,  and  use  the  same; 

out  neglect  or  fault  on  his  part,  has  faUed  bestowed  upon  it,  and  the  introduction  of 

to  obtain  from  the  use  and  sale  of  his  it  into  use,  and  that  it  is  just  and  proper, 

invention,    &c.,  a  reasonable   remuneiu-  having  due  regard  to  the  public  interest, 

tion  for  the  time,  ingenuity,  and  expense  that   the  term  of   the  patent  shall    be 


Sharp  V,  TifEt,  18  Blatchf.  182.  The  use 
of  a  known  mechanical  equivalent  does 
not  save  an  article  from  being  an  infringe- 
ment Water  Meter  Co.  v.  Desper,  101 
U.  S.  332  ;  Imhaeuser  v.  Bnerk,  lb.  647  ; 
Gill  V.  Wells,  22  Wall.  1  ;  Hicks  r. 
Kelsey,  18  Wall.  670.  Using  articles  in 
the  course  of  experiments  to  improve 
them,  and  not  for  profit,  was  held  no  in- 
fringement in  Frearson  v.  Loe,  9  Ch.  D. 
48.  It  was  held  there  was  no  "  making, 
using,  exercising,  or  vending,"  in  Nobel's 
Explosives  Co.  v,  Jones,  8  App.  Gas.  5  ; 


s.  c.  17  Ch.  D.  721.  When  a  patent  is 
owned  by  several  in  common,  it  would 
seem  that  each  has  an  absolute  right  of 
user  even  as  against  his  co-owners.  But 
whether  each  may  sell  the  right  to  stran- 
gers, or  license  others  to  use  without  the 
consent  of  his  co-owners,  is  not  clear. 
De  Witt  V.  Slmira  Nobles  Mfg.  Co.,  66 
N.  Y.  459 ;  Gates  v,  Fniser,  9  lU.  App. 
624  ;  Herring  v.  Gas  Consumers'  Assn., 
9  Fed.  Rep.  556.    See  post,  378,  notes. 

{e)  Beisaue.  (x)  —  The  text  of  n.  1,  A 
(a)  supra,  is  confirmed  in  Moffitt  v.  Rogers, 


and  vexatious  suits  against  his  customers,  the  patentee  is  free.    Skinner  v.  Shew, 

National  Cash  B.  Co.  v.  Boston  Cash  I.  k  [1894]  2  Ch.  581. 

R.  Co.,  41  Fed.  Rep.  51;  Kelley  v.  Ypsi-  {x)  The  Commissioner  of  patents  "is 
lanti  Stay  M.  Co.,  44  id.  19 ;  Ide  v.  Ball  without  power  to  grant  a  re-issue  unless 
Engine  Co.,  81  id.  901.  The  Court  will  (1)  it  shall  clearly  appear  that  the  patent, 
restrain  a  patentee  from  issuing  circulars  as  originally  issued,  was  defective  and  in- 
threatening  legal  proceedings  against  in-  operative  for  the  invention  intended  ;  (2) 
fringers,  unless  he  will  undertake  to  com-  that  this  defect  and  inoperativeness  arose 
mence  proceedings  to  assert  the  validity  through  inadvertence  and  mistake ;  and 
of  his  patent.  Axmand  o.  Lund,  L.  R.  (8)  that  the  patentee  has  not,  by  lapse  of 
18  £q.  830 ;  Rollins  v.  Hincks,  L.  R.  18  time  and  laches,  abandoned  his  right  to 
£q.  855.  It  is  necessary  that  there  should  have  the  correction  made."  Taft,  Cir.  J. 
be  a  threat,  and  not  a  mere  general  warn-  in  Peoria  Target  Co.  o.  Cleveland  Taiget 
ing.  Challender  v.  Royle,  86  Ch.  D.  425  ;  Co.,  58  Fed.  Rep.  227,  289.  A  reissue 
Johnson  v.  Edge,  [1892]  2  Ch.  1 ;  Skinner  v.  can  only  be  for  the  same  invention,  and  if 


Shew,  [1893]  1  Ch.  418  ;  Fenuer  p.  Wilson, 
[1893]  2  Ch.  656 ;  (Jngar  v.  Sugg,  9  R.  P.  C. 
118;  Wolmershausen  v.  Wolmershausen, 
W.  N.  (1892)  87.     See  also  Jay  v.  Ladler, 

40  Ch.  D.  649 ;  Thompson  v.  Montgomery, 

41  Ch.  D.  85,  aflfng  58  L.  J.  Ch.  98 ;  West- 


intended  to  enlarge  for  mistake  the  origi- 
nal claim ,  there  must  be  no  laches.  Parker 
&  Whipple  Y.  L.  Co.  v,  Yale  Lock  Co., 
123  U.  S.  87  ;  Toplifl"  v.  Topliff,  145  U.  8. 
156 ;  Freeman  v,  Asmus,  id.  226 ;  Huber 
V.  Nelson  Mannf.  Co.,  148  U.  S.  270 ;  88 


inghouse  Air-Brake  Ca  o.  Carpenter,  32  Fed.  Rep.  836  ;  WoUensak  v.  Sargent,  151 

Fed.  Bep.  545.     If  a  patentee's  negotia-  U.  S.  221 ;  Dunham  r.  Denison  Manuf. 

tions  for  exclusive  contracts  are  broken  off  Co.,  154  U.  S.  103  ;   Eby  v.  King,  158 

by  a  third  person's  threats,  he  can  recover  U.  S.  866 ;  Clin  n.  Timken,  155  id.  141 ; 

profits  lost  during  the  litigation  against  Peoria  Target  Co.  v.  Cleveland  Target  Co., 

such  person,  but  not  for  the  future  when  47  Fed.  Rep.  728.    It  cannot  cover  claims 
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and  he  must,  in  the  case  of  a  machine,  fully  explain  the  prin- 
ciple and  the  application  of  it^  by  which  it  may  be  distinguished 

extended.    By  §  67  the  benefits  of  the     patented  to  the  extent  of  their  interest 

extension  shall  extend  to  the  assignees    therein. 

and  grantees  of  the  right  to  nse  the  thing         {b)  De8igns,(z)  —  By  §  71,  "any  per* 

106  U.  S.  428  ;  Johnson  v.  R.  B.  Co.,  105  (/)  Damagei  and  Profits,  (y)  •--  As  to 

U.  S.  539  ;  Carlton  r.   Bokee,  17  Wall,  the  role  of  damages  at  law,  see  Packet  Co. 

468  ;    and  many  other  cases.    See   also  v.  Sickles,  19  Wall.  611 ;  Birdsall  v,  Cool- 

Leggett  V.  Avery,  101  U.  S.  256.  idge,  98  U.  S.  64.    In  equity,  all  profits 


previously  rejected.    Corbin  Cabinet  Lock  Smith  v.  Whitman  Saddle  Ca,  148  U.  S. 

Co.  V.  Eagle  Lock  Co.,  150  U.  S.  88.     The  674  ;  Untermeyer  v.  Freund,  87  Fed.  Rep. 

commissioner's  action  raises  questions  of  842 ;  Eclipse  Manuf.  Co.  v.  Adkins,  44  id. 

law.    Mahn  v.  Harwood,  112  U.  S.  854 ;  280  ;  86  id.  554 ;  Foster  v.  Crossin,  44  id. 

Butterworth  v.  Hoe,  id.   50 ;  Butler  v.  62 ;  Paine  v.  Snowden,  46  id.  189 ;  An- 

Shaw,  21  Fed.  Rep.  821.    The  original  derson  v.  Saint,  id.  760 ;  Cahoone  B.  M. 

patent  is  abandoned  upon  its  surrender  to  Co.  v.  Rubber,  &c.  H.  Co.,   45  id.  582 ; 

obtain  a  reissue.    Eby  v.  King,  158  U.  S.  Ripley  v.  Elson  Glass  Co.,  49  id.  927  ; 

866.    It  has  been  recently  held  that  a  re-  Tappan  v.  Bean,  50  id.   108 ;  Smith  v. 

issue  granted  to  correct  a  blunder  in  the  Stewart,  55  id.  481;  Eclipse  Manuf.  Ca  v. 

original   patent,   by  which   the  original  Holland,  62  id.   465 ;  Lowell  M.  Co.  r. 

failed  to  state  and  claim  the  patentee's  Hogg,  70  id.  787 ;  Hammond  v,  Stockton 

real  invention,  is  void  unless  it  describes  Works,   id.  716.    The  U.  S.  Statute  of 

and  claims  only  that  invention  which  by  Feb.  4,  1887  (24  St.  at  L.  887),  imposing 

the  blunder  was  described  and  claimed  in  a  penalty  for  infringement  of  design  pat- 

the    originaL    Carpenter   S.   M.   Co.   v,  ents,  and  authorizing  injunctions  to  en* 

Searle,  20  U.  S:  App.  801 ;  but  see  58  force  the  same,  is  constitutionaL     Unter- 

Albany  L.  J.  31.  meyer  r.  Freund,  58  Fed.  Bep.  205.  Such 

{y)  See  Crosby  Co.  v.  Cons.  S.  V.  Ca,  penalty  is  in  the  nature  of  damages  and 
141  U.  S.  441 ;  McCreaiy  v.  Penn.  Canal  not  liquidated  profits.  Monroe  v.  Ander- 
Co.,  id.  459 ;  Sessions  v.  Romadka,  145  son,  id.  898.  See  Stewart  v.  Smith,  id. 
U.  S.  29;  Warren  v.  Keep,  155  U.  S.  580  ;  Kricfc  v.  Jansen,  59  id.  864;  61  id. 
265  ;  Coupe  v.  Royer,  id.  565  ;  Am  Ende  847.  The  Act  of  Aug.  1,  1882  (22  St  at 
V.  Seabury,  43  Fed.  Rep.  672  ;  Mosher  v.  L.  181)  provided  for  copyright  of  decora- 
Joyce,  45  id.  205  ;  Lee  v.  Pillsbury,  49  tive  articles,  tiles,  pottery,  &c. 
id.  747 ;  Tatum  v,  Gregory,  51  id.  446 ;  Methods.  —  In  Risdon  Iron  &  Loc. 
Hokee  P.  Co.  v.  Schraubstadler,  53  id.  Works  v.  Medart,  158  U.  S.  68,  71,  Mr. 
817;  Lawther  r.  Hamilton,  64  id.  221 ;  Justice  Brown,  in  delivering  the  opinion 
Hunt  Co.  V.  Cassidy,  id.  816 ;  53  id.  257.  of  the  court,  which  decided  that  the  mere 

(2)  Den^.  —'New  designs,  involving  operation  or  function  of  a  machine  is  not 

labor,  invention,  or  expense,  may  be  pat-  patentable,  said  :  '*That  certain  processes 

ented,  when  originality  and  invention  ap-  of  manufacture  are  patentable  is  as  clear 

pear.    Dobson  v.  Hartford    Carpet  Co.,  as  that  certain  others  are  not,  but  nowhere 

114  U.  S.  439  ;  U.  a  Rev.  Stats.  §§  4929,  is  the  distinction  between  them  accurately 

4988  ;  Dobson  v.  Dorman,  118  U.  S.  10  ;  defined.    There  is  somewhat  of  the  same 

New  York  Belting  Co.  v.  New  Jersey,  Ac*  obscurity  in  the  line  of  demarcation  as  in 

Co.,  187  U.  S.   445 ;  24  Blatchf.  845 ;  that  between  mechanical  skill  and  inven* 
[582] 
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from  other  inventions;  and  he  must  particularly  specify  the 
part,  improvement)  or  combination  which  he  claims  as  his  own 

son  who,  by  his  own  indnstiy,  genias,  ef-  lication,  may,  upon  payment  of  the  duty 

forts,  and  expense,  has  invented  or  pro-  reqoired  by  hiw,  and  other  dne  proceedings 

dttced  any  new  and  original  design  for  a  had,  the  same  as  in  cases  of  inventions  or 

manufactore,  bust,  statue,  alto-relievo,  or  discoveries,  obtain  a  patent  therefor." 

baihreUef ;   any  new  and  original  design  It  ia  held  under  both  the  American  and 

for  the  printing  of  wooUen,  silk,  cotton,  or  the  English  acts  that  a  patented  design  is 

other  fabrics  ;  any  new  and  original  im-  infringed  by  another  which  is  so  substan- 

pression,  ornament,  pattern,  print,  or  pic-  tiaUy  similar  in  appearance  as  to  deceive 

tuTe,4to  be  printed,  painted,  cast,  or  other-  an  ordinary  observer  giving  such  attention 

wise  placed  on  or  worked  into  any  article  as  a  purchaser  usually  gives,  although  an 

of  manufacture  ;  or  any  new,  useful,  and  expert  might  easily  see  differences.     Gor- 

original   shape  or  configuration   of  any  ham  Go.  v.  White,  14  Wall.  511 ;  M'Grea 

article  of  manufacture,  the  same  not  hav-  v.  Holdsworth,  L.  B.   6  Ch.  418.     See 

ing  been  known  or  used  by  others  before  Holdsworth  v,  McGrea,  L.  R.  2  H.  L.  889. 

Ms  invention  or  production  thereof,   or  (c)   HHuU   may   he  patented,  (la)  —  A 

patented  or  described  in  any  printed  pub-  principle,  or  a  new  power,  such  as  steam 


which  have  been,  or  with  good  manage- 
ment might  have  been,  made  by  the  use 
of  the  invention  are  recoverable.  Eliza- 
beth V,  Pftvement  Go.,  97  U.  S.  126; 
Harsh  v.  Seymour,  ib.  848 ;  BurdeU  v, 
Denig,  92  V.  S.  716 ;  Mason  v.  Graham, 
28  Wall.  261.  In  England,  the  crown  has 
the  right  to  use  patented  machines  with- 
out compensation  to  the  owner.  Dixon 
V.  London  Small  Arms  Go.,  1  App.  Gas. 
€82.    But  there  Ib  no  such  right  in  the 


United  States  government.  James  v. 
Gampbell,  104  U.  S.  866  ;  Gammeyer  v. 
Kewton,  94  U.  S.  225,  284.  The  property 
which  is  embodied  in  or  produced  by  a 
patented  machine  is  subject  to  state  con- 
trol and  taxation  like  other  property. 
Webber  v.  Virginia,  108  U.  S.  844.  So 
a  state  court  has  jurisdiction  over  ques- 
tions concerning  patents  which  do  not  in- 
volve their  validity.  Blakeney  v.  Goode, 
80  Ohio  St.  850.— B.] 


tion,  or  in  that  between  a  new  article  of  does  not  impair  his  right  to  a  patent  for 
manufacture,  which  is  universally  held  to  the  process  ;  since  he  would  lose  the  bene- 
be  patentable,  and  the  function  of  a  ma-  fit  of  his  real  discovery,  which  might  be 
chine,  which  it  is  equally  clear  is  not  It  applied  in  a  dozen  different  ways,  if  he 
may  be  said  in  general  that  processes  of  were  not  entitled  to  such  patent.  But  if 
manufacture  which  involve  chemical  or  the  operation  of  his  device  be  purely  roe- 
other  similar  elemental  action  are  patent-  chanical,  no  such  considerations  apply, 
able,  though  mechanism  may  be  necessary  since  the  function  of  a  machine  is  entii^ly 
in  the  application  or  canying  out  of  such  independent  of  any  chemical  or  other 
process,  while  those  which  consist  solely  similar   action."      See    Mr.    Walter   F. 


in  the  operation  of  a  machine  are  not. 
Most  processes  which  have  been  held  to  be 
patentable  require  the  aid  of  mechanism  in 
their  practical  application,  but  where  such 


Kogers's  criticism  of  this  passage  in  29 
Am.  L.  Bev.  559.  See  Telephone  Cases, 
126  U.  S.  1,  588  ;  Mosler  Safe  &  L.  Go.  r. 
Mosler,  127  U.  S.  854  ;  U.  S.  El.  Lighting 


mechanism  is  subsidiary  to  the  chemical    Co.  r.  Edison  Lamp  Co.,  58  Fed.  Rep.  692. 
action,  the  fact  that  the  patentee  may  be  (zz)  A  mere  idea   or  purpose  is  not 

«ntitled  to  a  patent  upon  his  mechanism    patentable,  but  only  the  means  of  effect- 
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nature  of  the  case  admits  of  drawings  or  specimens  of  ingredients, 
and  of  the  composition  of  matter  su£Scient  in  quantity  for  the 

Lewis,  1  Mason,  187 ;  BoUer,  J.,  in  Boulton  v.  BoU,  2  H.  BL  486,  495  ;  Smith  v. 
Pearce,  2  McLean,  176.  A  new  eomposUion  of  known  materials,  or  a  new  eomhination 
of  existing  machinery  producing  a  new  and  useful  result,  may  be  patentable.  Bovill 
V.  Moore,  Dav.  Pat.  Cases,  861 ;  Story,  J.,  in  Moody  t;.  Fiske,  2  Mason,  112 ;  Lord 
Eldon,  in  Hill  v.  Thompson,  8  Meriv.  629,  630 ;  Thompson,  J.,  in  Reynolds  v.  Sheldon, 
G.  C.  U.  S.  for  Connecticut,  September,  1838. 


angular  direction  to  a  tube  through  which 
melted  iron  was  conducted  into  a  cylinder 
in  which  the  roll  was  cast,  was  held  patent- 
able, although  every  part  of  the  machinery 
was  old.  McClurg  v.  Eingsland,  1  How. 
202 ;  Burr  v.  Bnryee,  1  WaU.  631,  668. 
In  general,  a  result,  effect,  or  function 
cannot  be,  but  only  specified  means  to 
produce  the  result  described.    O'Reilly  v. 


Morse,  15  How.  62, 119 ;  Case  v.  Brown, 
2  Wall.  320 ;  Burr  v.  Cowperthwait,  4 
Blatchf.  168,  167  ;  Singer  r.  Walmsley,  1 
Fish.  568 ;  Sickles  v.  Falls  Co.,  2  Fish. 
202  ;  Case  v.  Brown,  ib.  268 ;  Sangster  v. 
Miller,  ib.  568.  A  process  in  the  sense  of 
a  means  or  method  of  producing  a  result  is 
patentable.  Coming  v.  Burden,  15  How. 
252,  268,  commented  on,  Curtis  on  Pat. 


not  an  invention.  Intl  Tooth-Crawn  Co.  his  claims.  Wright  v.  Yuengling,  156 
V.  Gaylord,  140  U.  S.  56.  So  portability  U.  S.  47  ;  Lapham  Dodge  Co.  o.  Saverin, 
is  not  a  patentable  element.  Hendy  o.  40  Fed.  Bep.  762.  An  inventor  who 
Miners'  Iron  Works,  127  U.  8.  370  ;  Black  describes  and  claims  part  only  of  his  in- 
Diamond  CM.  Co.  v.  ExcelsiorCoal  Co.,  156  vention  in  his  application,  presumably 
U.  S.  611,  617.  Greater  skill  must  appear  abandons  the  rest  to  the  public.  Deering 
than  is  possessed  by  an  ordinary  mechanic,  v.  Winona  H.  Works,  165  U.  S.  286. 
and  as  the  standard  of  skill  constantly  This  applies  espAciaUy  to  mere  improve- 
rises,  so  does  the  degree  of  invention  ments.  Brown  v.  Jackson,  [1895]  A.  C. 
necessary  for  a  patent.  Morris  v,  Mc-  446.  The  mere  production  of  better 
Millin,  112  U.  S.  244  ;  Wilcox  v.  Book-  results  fh>m  the  same  original  idea  is  not 
waiter,  31  Fed.  Rep.  224.  A  right  secured  patentable.  Market  St  C.  By.  Ca  v. 
by  patent  is  not  lost  by  not  manufactnr-  Bowley,  155  U.  S.  621.  But  a  change  of 
ing  thereunder.  Masseth  o.  Johnston,  59  structure  in  old  machine  or  device,  which 
Fed.  Rep.  613 ;  Packard  v.  Lacing-Stud  removes  serious  defects,  and  produces  an 
Co.,  70  id.  66.  Patents  and  copyrights  improved  result,  is  an  invention.  Asmus 
are  things  in  possession  rather  than  choees  v,  Alden,  27  FM.  Rep.  684  ;  see  WoUen- 
in  action.  See  11  Law  Quart  Rev.  64.  sak  v.  Saigent,  151  U.  S.  221 ;  Haughey 
As  to  priority  of  invention,  see  Nathan  o.  Lee,  id.  282  ;  Lane  Fox  r.  Kensington 
Manuf.  Co.  v,  Craig,  47  Fed.  Bep.  622  ;  Co.,  [1892]  3  Ch.  424.  The  plaintifTs 
Electrical  Ac.  Co.  p.  Brush  EL  Co.,  52  id.  right  to  an  injunction  ia  not  affected  when 


180 ;  Uhlman  v.  Amholdt  &  8.  B.  Co., 
63  id.  486  ;  Christie  v.  Seybold,  56  id. 
69;  Stonemetz  P.  M.  Co.  v.  Brown  F. 
M.  Co.,  57  id.  601  ;  Pacific  C.  R.  Co.  v, 
Butte  C.  S.  R.  Co.,  58  id.  420  ;  Merrowv. 
Shoemaker,  69  id.  120. 

One  whose  invention  is  not  the  first  of 


the  defendant  reaches  the  same  result  by  a 
different  method :  Du  BoIb  v.  Kirk,  158 
U.  S.  58 ;  or  by  previous  abandoned  ex- 
periments. Deering  v.  Winona  Harvester 
Works,  156 17.  S.  286 ;  Brewer  v.  Boulton, 
58  Fed.  Rep.  888. 

Where  the  defence  is  anticipation  or 


its  kind  is  held  to  a  strict  construction  of    prior  use,  the  machine   thus  exhibited 
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purpose  of  experiment,  where  the  invention  or  discovery  is  of  a 
composition  of  matter.     He  must  likewise  furnish  a  model  of 


§  14,  n.  1  ;  Goodyear  v.  R.  R,  2  Wall. 
Jr.  856  ;  HaU  «.  Jarris,  1  Webst.  Pat.  G. 
100  ;  American  Wood  Paper  Co.  v.  Fibre 
Disintegrating  Co.,  6  Blatchf.  27  ;  Mowiy 
V.  Whitney,  14  WalL  620,  64L  See 
Hurray  v.  Clayton,  L.  R.  7  Ch.  570,  584. 
And  a  new  product  even  of  an  old  machine 
may  be  patented,  it  is  said.  Rubber  Co. 
.V.  Goodyear,  9  WalL  788,  796.    See  Sey- 


mour V.  Osborne,  11  Wall.  516,  548.  So 
may  be  the  application  of  known  prooeases 
(«.  g.  annealing  and  slow  cooling),  in  such 
a  way  as  to  produce  new  and  previoasly 
unknown  results  {e,  g,  lelieTing  the  plate 
of  car  wheels  from  inherent  strain  with- 
out impairing  the  chilled  tread,  car  wheels 
being  castings  of  a  peculiar  character.) 
Mowry  p.  Whitney,  14  WalL  620.     So 


need  not  be  itself  patentable.     Packard  o.  194.    Delay  in  applying  for  a  U.  S.  patent 

Lacing-Stud  Co.,  70  Fed.  Eep.  66  ;  Klein  nntil  after  the  foreign  patent  has  expired, 

V.  Seattle,  63  id.  702.    The  issuance  of  a  amounts  to  an  abandonment  of  the  right 

patent  is  itself  evidence  of  patentability,  to  a  patent  in  this  oonntiy.    Uuber  v. 

and  when  there  is  a  later  patent  for  the  Nelson  Manuf.  Co.,  148  U.  &  270,  275. 

same  invention,  its  issuance  is  presump-  Improvetnents  on  the   American  patent 

tive  proof  of  a  difference  in  invention  be-  do  not  extend  its  tenn  beyond  that  of 

tween  them.    Boss  v.  Montana  U.  By.  the  foreign  patent.     Siemens  v.   Sellers^ 

Co.,   45  Fed.  Rep.  424  ;  American  Bell  128  U.   S.   288.      The  former  runs  for 

Tel.   Co.   o.  United  States,  68  id.  542 ;  the  term  of  the  latter,  though  expressed 

Key  o.  Ney  Manuf.  Co.,  69  id.  405.  for  a  longer  term.    Weston  v.  White,  18 

The  invalidity  of  a  patent  appearing  on  Blatch.  864  ;  Bate  B.  Co.  v.  Hammond, 

its  face  may  be  tested  by  demurrer,  but  all  129  U.  S.  164,  167  ;  Cons.  B.  M.  Co.  v. 

doubts  will  be  taken  most  strongly  against  Walker,  43  Fed.  Bep.  575  ;  Accumulator 

the  party  demurring.     Bichards  v.  Chase  Co.  r.  Julien  Electric  Co.,  57  id.  605  ;  Edi- 

£1.  Co.,  158  U.  8.  299 ;  Drainage  C.  Co.  son  £1.  Light  Co.  v.  U.  8.  EL  L.  Co.,  52 

V.  Englewood  S.  Co.,  67  Fed.  Bep,  141 ;  id.  300.    It  is  not  so  dependent  upon  the 

Covert  V.  Travers  Co.,  70  id.  788.     The  latter,  that  it  is  avoided  when  that  is  in- 

defence  that  the  invention  is  not  marked  valid.     Bate  B.  Co.  v.  GiUett,  20  Fed. 

*'  Patented  '*  must  be  set  up  in  the  answer.  Bep.  192. 

U.  8.  Printing  Co.  v,  American  P.  C.  Ca,  The  requirement  that   the  invention 

70  Fed.  Bep.  50.     Neglect  to  so  mark  the  shall  not  have  been  previously  described  in 

invention  affects  the  damages  but  not  the  any  printed  publication  relates  only  to  such 


right  to  an  injunction.  Monroe  v.  Ander- 
son, 58  id.  398 ;  Traver  r.  Brown,  62  id. 
933 ;  Pairpoint  M.  Co.  v.  Eldridge  Co., 
71  id.  307. 

A  fair  test  as  to  whether  an  American 


publications  as  have  been  circulated,  and 
to  such  as  adequately  and  clearly  describe 
the  same  invention ;  it  does  not  apply  to 
mere  tentative  or  speculative  publications, 
to  mere  drawings,  or  to  business  circn- 


patent  is  anticipated  by  a  foreign  patent,  or    lars.      Downton  v.  Teager  M.  Co.,  108 


is  included  therein,  is  whether  the  Amer- 
ican patent,  when  issued,  would  be  pro- 
tected by  the  courts  against  the  same 
invention  or  process  covered  by  the  foreign 
patent,  if  unpatented.  Commercial  Manuf. 
Co.  V,  Fairbanks  C.  Co.,  185  U.  S.  176, 
[586] 


U.  S.  471 ;  Cottier  o.  Stimson,  20  Fed. 
Bep.  906 ;  Forsheim  «.  Schilling,  26  id. 
256 ;  Jensen  v.  Keasbey,  24  id.  144  ;  Par^ 
sons  V.  Colgate,  15  id.  600  ;  U.  8.  Manuf. 
Co.  V,  Bushing  Co.,  31  id.  80  ;  Britton  « 
White  Manut  Co.,  61  id.  98. 


LECT.   XXXVI.] 


OF  PERSONAL  PBOPEBTT. 


867 


his  invention,  in  cases  which  admit  of  representation  bv  model. 
The  applicant,  also,   is  to  make  oath  or  affirmation  that  he 


may  a  combinatioQ  of  common  elementary 
materials  producing  a  known  result,  such, 
for  instance,  as  cutting  clay  into  bricks, 
but  producing  it  in  a  cheaper  way,  or  of  a 
better  or  more  useful  kind.  Murray  v. 
Ckyton,  L.  R.  7  Ch.  570.  See  Canning- 
ton  V,  Nuttall,  L.  R.  5  H.  L.  206.  See 
below  in  this  note  as  to  novelty. 

{d)  PriorUy.  —  NoveUy.  —  As  to  who 


is  the  first  inventor,  see  869,  n.  (6),  372, 
n.  (a)  ;  Gayler  v.  Wilder,  10  How.  477, 
497 ;  Seymour  v.  Osborne,  11  Wall.  516, 
552. 

The  test  whether  one  process  is  antici- 
pated by  another,  and  is  therefore  not  a 
new  invention,  and  not  patentable,  U 
whether  the  description  first  pnUished 
contains  a  sufficient  description  of  the 


An  employer  is  not  entitled  to  the  in> 
yeutions  and  discoveries  of  his  employees 
without  an  express  agreement  therefor. 
Hapgood  V.  Hewitt,  119  U.  S.  226 ;  Dal- 
2ell  V.  Dueber  W.  C.  M.  Co.,  149  U.  S. 
815;  88  Fed.  Bep.  597;  Lane  &  B.  Co. 
V,  Locke,  150  U.  8.  198  ;  McAleer  v. 
United  States,  id.  424 ;  Smith  v.  Stewart, 
55  Fed.  Rep.  481  ;  Bonsack  M.  Co.  r. 
Hulse,  57  id.  519 ;  Eustis  Manuf.  Co.  v. 
Eiistis,  51  N.  J.  Eq.  565 ;  Baldwin  v.  Yon 


cal  Ac.  Co.  V.  Brush  £I.Co.,  52  Fed.  Bep. 
180 ;  Westinghouse  v.  New  York  Air- 
Brake  Co.,  59  id.  581.  Matter  incorpor- 
ated by  an  inventor  in  one  patent  cannoi 
be  validly  included  in  another  issued  to 
him.  Plummer  v.  Sargent,  120  U.  S.  442 ; 
Miller  v.  Eagle  Manuf.  Co.,  151  U.  S. 
186;  Oval  W.  D.  Co.  v.  Sandy  Creek, 
&c.,  Co.,  60  Fed.  Rep.  285. 

Two  persons  to  whom  a  patent  is  issued 
are  presumed  to  be  joint  inventors.  Friest- 


Micheroux,  88  Hun,  48.    By  the  Act  of  ley  r.  Montague,  47  Fed.  Rep.  650  ;  Page 

Mar.  8,  1888  (22  St.  at  L.  625)  govern-  Woven  W.  F.  Co.  v.  Land,  49  id.  986. 

ment  officers,  not  including  officers  and  As  to   features   previously   patented   by 

employees  of  the  Patent  office,  may  be  either,  the  joint  patent  is  invalid.     Heu- 

granted  gratuitously  patents  for  certain  lings  v.  Reid,  58  Fed.  Rep.  868. 
classes  of  inventions  to  be  used  in  the         The  decision  of  the  patent  office,  in  an 

public  service.     See  McAleer  v.  United  interference  proceeding,  as  to  priority  of 

States,  150  U.  S.  424 ;  Oill  v.  U.  S.,  16  invention,  is  conclusive  until  set  aside  ; 

S.  C.  822.  it  will  be  set  aside  by  the  courts  only  upon 

The  applicant's  description  must  always  strong  and  convincing  evidence.    Morgan 

be  sufficiently  definite  to  enable  one  skilled  9.  Daniels,   158  U.  S.  120 ;    Fassett  v. 


in  the  particular  art  to  understand  it  and 
the  extent  of  the  claim.  Seabury  r.  Am 
Ettde,  152  U.  S.  561 ;  Brickill  v.  Hart- 
ford, 49  Fed.  Rep.  872  ;  Edison  K  L.  Co. 


Ewart  Manuf.  Co.,  58  Fed.  Bep.  860  ;  62 
id.  404.  As  to  appeals,  see  Act  of  Feb. 
9,  1898,  §  9  (27  St.  at  L.  486) ;  West- 
inghouse o.  Duncan,   2  App.   Dec.   181. 


V.  U.  S.  £.  L.  Co.,  52  id.  800  ;  Lalance  &  The  presumption  is  against  interferencf*. 

G.  Manuf.  Co.  v.  Habermann  Manuf.  Co.,  Lowry  r.  Cowles,  Ac.  Co.,  56  Fed.  Rep. 

58  id.  875.    Specifications  may  be  amended  488;  see  Dederick  v.  Fox,  id.  714  ;  Elec- 

80  far  as  the  amendment  does  not  change  trie  Ace.  Co.  v.  Brush  El.  Co.,  44  id.  602 ; 

the  structure  of  the  invention.    Western  Merrow  v.  Shoemaker,  69  id.  120  ;  61  id. 

El.  Co.  V.  Sperry  El.  Co.,  58  Fed.  Rep.  945.     Injunctions  may  issne  in  cases  of 

186.     But  one  patent  will  not  be  permitted  interference   under  Bev.  Stats.,  §4918. 

to  overlap  another  by  amendment  and  en-  Palmer  Pneumatic  Tire  Co.  v.  Lozier,  69 

laxgement  of  the  original  claim.    Electri-  Fed.  Bep.  846.     See  Du  Bois  v.  Kirk,  16$ 
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believes  he  is  the  original  and  first  inventor  or  discoverer  of  the 
art,  machine,  composition,  or  improvement  for  which  he  solicits 


other  to  enable  an  intelligent  mechanic 
to  ascertain  the  one  from  reading  the 
other.  Neilson  i;.  Betts,  L.  B.  5  H.  L. 
1,  15 ;  L.  R.  8  Ch.  429,  435 ;  "  an  or- 
dinarily skilful  mechanic ; "  Tucker  v, 
Spalding,  IS  Wall.  458.  See  Betts  v. 
Menzies,  10  H.  L.  C.  117;  BisohoiF  v. 
Wethered,  9  Wall.  812 ;  and  mfra  in  this 
note  as  to  equivalents. 

(e)  At  to  utility,  see  Many  v.  Jagger,  1 
Blatchf.  872  ;  Crompton  «.  Belknap  Mills, 
8  Fish.  536  ;  Hoffheins  v.  Brandt,  ib.  218, 
286 ;  Seymour  v.  Osborne,  11  Wall.  516, 
549« 

{/)  Assignments^  dx.  —  An  assignment 
of  a  patent  made  and  recorded  before  the 
patent  is  issued  will  operate  to  transfer 
the  legal  interest  to  the  assignee  as  soon 
as  the  patent  is  issued,  although  it  is  issued 
to  the  assignor.  Gayler  v.  Wilder,  10  How. 
477.  And  so  will  the  assignment  of  an 
extended  patent,  made  before  the  exten- 
sion, transfer  the  legal  interest  when  the 
extension  is  granted,  although  an  exten- 
sion is  not  granted  as  of  right,  but  in  the 
discretion  of  the  commissioner.     Railroad 


Co.  0.  Trimble,  10  Wall.  867 ;  Nicolson 
Pavement  Co.  o.  Jenkins,  14  Wall.  452  ; 
Clnm  V.  Brewer,  2  Curt  506,  520.  The 
reasoning  of  Gayler  v.  Wilder  proceeds  on 
the  notion  that  the  inventor  has  an 
inchoate  right  before  the  patent  is  issued, 
and  Trimble's  case  is  put  on  the  autliority 
of  Gayler  v.  Wilder.  Compare  the  princi- 
pie  alluded  to  past,  492,  n.  1,  that  a  con- 
tract to  sell  may  subsequently  operate  as  a 
conveyance,  if  it  manifests  an  intention  to 
pass  the  title  to  a  specific  thing  at  a  future 
moment,  although  the  thing  is  not  in  esse 
at  the  time,  if  the  marks  are  stated  by 
which  the  thing  may  be  ascertained  befora 
the  moment  in  question. 

The  difference  between  an  assignment 
which  must  be  recorded,  and  a  license 
which  need  not  be,  has  been  the  subject 
of  refined  distinctions.  Cf.  iii.  492,  n.  1. 
(b).  The  test  of  the  right  of  an  assignee 
for  a  certain  part  of  the  United  States  to 
sue  for  an  infringement,  is  said  to  be 
whether  he  has  the  entire  monopoly  within 
the  limits  fixed,  to  the  exclusion  of  the 
patentee.    Gayler  v.  Wilder,  10  How.  477, 


U.  S.  58  ;  Ecaubert  v,  Appleton,  67  Fed. 
Rep.  917  ;  SUndard  C.  Co.  v,  Peters  C. 
Co.,  69  id.  408.  Long  delay  in  perfecting 
and  completing  an  invention  may  bar  the 
right  to  claim  an  interference.  Porter  v. 
Louden,  28  Wash.  L.  B.  689. 

As  to  the  international  protection  of 
patents  and  industrial  property,  see  26 
St.  at  L.  1876 ;  26  id.  17  ;  27  id.  958. 
Patents  may  now  be  signed  by  the  Assist- 
ant Secretaries  of  the  Interior.  26  id. 
40,  87.  The  actual  date  of  the  sig- 
natures can  be  shown  under  Bey.  Sts. 
§  4885,  which  prescribes  the  date  on  which 
a  patent  begins  to  run.  Marsh  v.  Nichols, 
128  U.  8.  616. 

State  courts  have  jurisdiction  of  agree- 
ments relating  to  patents  eyen  when  the 
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title  to  letters-patent  is  in  issue.  Shoe- 
maker V.  South  Bend  Park  Arrester  Co.,  185 
Ind.  471.  The  United  States  may  main- 
tain a  bill  in  equity  to  cancel  a  patent  for 
an  invention  obtained  by  fraud.  United' 
States  V.  American  Bell  Tel  Co.,  128  U.  S. 
815  ;  82  Fed.  Rep.  591 ;  United  States  v. 
Gunning,  18  id.  511  ;  Kew  York  Ic  B.  C. 
P.  Co.  V,  New  York  C.  P.  Co.,  9  id.  687. 
Such  a  bill  is  not  maintainable  on  grounds 
that  haye  already  been  sustained  in  a  suit 
for  infringement  of  the  patent.  United 
States  r.  Colgate,  32  Fed.  Bep.  624.  The 
Attorney-General  cannot,  in  his  own  name, 
as  attorney-general,  maintain  a  bill  to  re- 
peal a  patent  for  an  invention.  Att.-Gen. 
V.  Rnmford  Chemical  Works,  82  Fed.  Repu 
608. 
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a  patent,  and  that  he  does  not  know  or  believe  that  the  same 
was  ever  before  known  or  nsed,  and  he  must  further  state  of 
what  country  be  is  a  citizen. 

495  ;  Perry  v.  Coniing,  7  Blatchf.  195,  Cas.  5.]    But  it  is  held  that  the  exclusive 

203.  use  granted  to  a  patentee  by  the  American 

The  effect  of  §  67,  supra ,  giving  as-  act  is  not  infringed  by  the  use  of  the 
eiguees  the  benefit  of  extensions,  has  been  patented  improvement  in  the  construction, 
the  subject  of  much  discussion.  A  party  fitting  out,  or  equipment  of  a  foreign  vessel, 
who  has  purchased  and  is  using  a  patented  provided  it  was  placed  upon  her  in  a  foreign 
machine  during  the  original  term  for  which  port,  and  authorized  by  the  laws  of  the 
the  patent  was  granted,  has  a  right  to  con-  country  to  which  she  belongs.  Brown  v. 
tinue  to  use  the  same  during  the  extension  Duchesne,  19  How.  183.  When  the  owner 
until  it  is  worn  out,  and  he  may  repair  it  of  a  patent  manufactures  and  sells  the 
in  the  same  manner  as  if  dealing  with  patented  article  in  a  foreign  country  as 
property  of  any  other  kind.  Bloomer  v.  well  as  in  England,  the  sale  of  the  article 
Millinger,  1  Wall.  840,  851  ;  Wilson  v,  in  one  country  implies  a  license  to  use  it 
Simpson,  9  How.  109  ;  Chaffee  v.  Boston  in  the  other.  Betts  v.  Wilmott,  L.  R.  6 
Belting  Co.,  22  How.  217;  Hodge  v.  Oh.  289.  But  it  seems  that  if  he  had  sold 
Hudson  R  R.  R.,  6  Blatchf.  85,  90.  But  the  English  patent  to  an  assignee,  and  still 
it  is  said  that  the  interest  of  purchasers  of  continued  the  manufacture  in  France,  the 
the  exclusive  privilege  of  making  or  vend-  importation  into  England  of  the  article 
ing  the  patented  machine  in  a  specified  made  by  him  in  France  would  be  re- 
place, which  is  a  portion  of  -the  franchise  strained.    lb. 

which  the  patent  confers,  terminates  at  A  patent  for  a  eomMjiation  (see  871) 
the  time  limited  for  its  continuance  by  must  be  sustained  for  the  combination  as 
the  law  which  created  it,  unless  it  is  ex-  an  entirety  or  not  at  aU,  in  a  suit  for  an 
pressly  stipulated  to  the  contrary.  1  alleged  infringement,  unless  the  part  in- 
Wall.  851.  It  has  been  held  to  be  other-  vented  can  be  clearly  distinguished  from 
wise  as  to  purchasers  of  a  right  to  mm  a  that  claimed  but  not  invented.  Vance 
patented  invention,  when  the  right  did  v,  Campbell,  1  Black,  427.  So,  unless 
not  merely  result  from  the  purchase  of  a  the  whole  combination  is  substantially 
machine,  the  subject  of  the  patent  being  a  used,  there  is  no  infringement.  A  second 
process.  Day  v.  Union  India  Rubber  Co.,  combination  is  not  the  same  as  the  first 
8  Blatchf.  488.  And  Mr.  Curtis  seemed  if  it  substantially  differs  from  it  in  any 
to  think  this  decision  law  in  1867.  Curt  of  its  parts.  Prouty  v.  Ruggles,  16  Peters, 
on  Pat.  §  208,  n.  2.  But  see  Wood  v.  886 ;  Brooks  v.  Fiske,  15  How.  212,  220 ; 
Mich.  S.  &  N.  Ind.  R.  R.,  8  Fish.  464,  Eames  v.  Godfrey,  1  Wall.  78  ;  Crompton 
471.  V.  Belknap  Mills,  8  Fish.  536,  548  ;  Nich- 

{g)  InfringemaU,  —  The   importation  olson  Pavement  Co.   v.  Hatch,   ib.  482. 

and  sale  in  England  of  articles  manufac-  But  it  is  said  in  England  that  a  valid 

tnred  abroad  according  to  the  specification  patent  for  an  entire  combination  for  a 

of  an  English  patent  is  an  infringement,  process  gives  protection  to  each  part  thereof 

Elroslie  v.  Boursier,  L.  R.   9  Eq.    217  ;  that  is  new  and  material  for  that  process  ; 

Keilson  r.  Betts,  L.  R.  5  H.  L.  1 ;  Walton  or,  in  other  words,  that  a  person  not  only 

V.  Lavater,  8  C.  B.  K.  a  162 ;  [Von  Heyden  has  no  right  to  steal  the  whole,  but  he  has 

V.    Kenstadt,    14   Ch.    D.    280.    Comp.  no  right  to  steal  any  part  of  a  man's  in- 

Kobel's  Exploeivea  Co.  v.  Jones,  8  App.  vention  (explaining  Lister  v.  Leather,  8  EL 
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On  filing  the  ^iplication,  description,  and  specification,  the 
eommissioner  of  patents  is  to  examine  tlie  allq;ed  new  invention 


4  BL  1004)  ;  and  the 
CMeisflod  to  be  a  qvoftioa  «f  fret,  —  is  it 
raall J  and  inlHtintiaDy  a  part  «f  the  ib- 
YOKtion?  But  a  part  of  wm  iavcatiaB 
vUch  would  Bot  have  bees  pattfwnfale 
■ag^  k  not  proteeted  as  part  of  the  eoB- 
binalioii.  Fukea  v.  Stereos*  L.  R.  8  Eq. 
S58,  866;  L.  R.  5Ch.  36u  But  eorapare  about  a  knova  loolt.  McConaick  v. 
Mowiy  V.  Whitnej,  14  WalL  620^  652.  TaUoott,  20  How.  402,  405 ;  Singer  9. 
The  above  caaes  od  eombiiiatiou  also  il-  Walmikj.  1  Kah.  558»  572 ;  Budca 
histiate  the  law  aa  to  tperiJcaiimM,  o.  Goniiig,  2  Pldi.  477,  489.  Mr.  Cnitia 
It  li  asid  that  aUhoogh  psSentees  am  thinks  that,  bj  the  law  of  En^^and,  if  n 
entitled  in  all  caaes  to  inroke  to  some  penon  has  not  onlj  discoToied  a  princi- 
extent  the  doctnne  of  ejuwaUmts^  to  pio-  ple^  bot  has  invented  some  mode  of  csny- 
teet  themselTes  agsinst  men  fiNmal  al-  iiig  it  into  eSeety  he  csn  pniteet  himself 
terstiotts  or  sabatiUiUons,  thej  are  never  from  all  otiier  modes  of  canying  the 
entitled  to  do  so  in  any  esse  to  soppiem  ssme  principle  into  elbct.  Coit.  on  Pat- 
all  other  snbstsntial  improvemrota.  Sej-  ents,  %  199  H  m§.  ;  O'&ally  a.  Morse, 
moor  V.  Osborae,  11  WaU.  516,  556;  tmfra^  is  allerwaids  elaborately  com- 
Blancbaid  v.  Pottman,  3  Fish.  186.  See  mented  on,  and  its  hagu^  limited.  See 
Mnnmy  v.  Clayton,  L.  R.  7  Ch.  570.  Bat  f  ^^  ^ 
it  wonld  seem  from  earlier  caaes  that  the        R  IVwfeJfarls.(2)— tThelnndamental 


{x)  Trade  Markg,  —  The    Tmde-Mark  L.   208),  the  ssme  penons  wcn^  nndcr 

Act  of  Joly  8,  1870  (U.  &  Bev.  Stats,  eertain    restrietiotts,  allowed  to  rqpster 

f  4937 <<  so;.),  which  pnrported  to  enable  their  trade  marks  when  need  in  eommeico 

any  perMn,  firm,  or  corporation  in  the  with  foreign  nations,  or  with  tiie  Indian 

United  States,  or  in  any  foreign  coontry  tribes^     This  legislation  was  treated  aa 

affording  similar  privileges  to  oor  dti-  valid  in  Glen  Cove  Mannt  Go.  v.  Lode- 

zens,  who  was  entitled  to  the  exdosive  roan,  23  Blatch.  46 ;  Pratt  Msnnf.  Cou 

nse  of  any  lawful  trule  nuuk,  to  register  «.  Astrtl  Befining  Oo^  27  Fed.  Rep.  492  ; 

it  in  the  Patent  office,   and  the  Act  of  Loyties  v.  Hollender,  80  id.  632 ;  21  id. 

Ang.  14,  1876,  which  ponished  by  fine  281.    See  51  Albany  L.  J.  118.    By  tho 

and  imprisonment    the    fmndolent   nse.  Tariff  Acts  of  Oct  1, 1890  end  of  Aug.  27, 

sale,   and   coonterfeiting  of  trade  marks  1894  (26  St.  at  L.  567,  613 ;  28  id.  500» 

thus  registered,  were  held  invalid  because  547),  imported  srticles  are  not  to  be  ad- 

in  excess  of  the  power  of  Congress  to  reg-  mitted  at  any  cnstom-honse,   if  copying 

nlate  commerce.    The  Trade-Mark  Cases,  or  simulating  domestic  trade  marks,  which 

100  U.  &  82 ;  Baldwin  «.  Frank,  120  U.  latter,  to  secure  such  protection,  msy  be 

S.  687 ;  Ryder  v.  Holt,  128  U.  S.   525 ;  recorded    in  the   Treasury  Department. 

16  A.  G.  Op.  586;    Luyties  v.    Hollen-  Upon    the    international    convention    of 

der,  21  Fed.  Bep.  281 ;   Schumacher  v.  Mar.  20, 1883,  for  the  protection  of  indna- 

Schwencke,  26  id.  818.   Later,  by  the  Acts  trial  property,  ^ee  Kerry  v,   Tonpin,  60 

of  Mar.  8,  1881,  ch.   138  and  of  Ang.  5,  Fed.  Rep.  272  ;  La  BepuUic  Francaise  v. 

1882,  ch.  898  (21  St  at  L.  502  ;  22  St  at  Schultz,  57  id.  37.    Trade  marks  are  also 
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or  discovery,  and  if  it  appears  to  him  that  the  applicant  was  not 
the  original  and  first  inventor  or  discoverer  thereof;  or  that 


rule  of  trade  marks  is  that  one  man  haa 
no  right  to  put  off  his  goods  for  sale  as 
the  goods  of  a  rival  trader,  and  he  can- 
not therefore  be  allowed  to  use  names, 
marks,  letters,  or  other  indicia  by  which 
he  may  induce  purchasers  to  believe  that 
the  goods  which  he  is  selling  are  the 
manufacture  of  another  person.  If  he 
does,  he  is  liable  to  an  action  at  law,  or 
may  be  restrained  by  injunction.  Peny 
V.  Truefitt,  6  Beav.  66 ;  Seizo  v.  Prove- 
zende,  L.  R.  1  Gh.  192,  196;  Leather 
Cloth  Co.  V,  American  Leather  doth  Co., 
11  H.  L.  C.  523,  538  ;  and  cases  cited  be- 
low. The  same  principles  are  applied  to 
one  who  assumes  a  name  in  such  a  place 
and  manner  as  to  lead  persons  to  believe 
that  his  business  is  that  of  another,  and 
for  that  purpose.  Lee  v.  Haley,  L.  R.  6 
Ch.  155  ;  Howard  v.  Henriqnes,  8  Sandf. 
725  ;  Stone  o.  Carlan,  18  Law  Rep.  860  ; 
Woodward  v.    Lazar,  21   Cal.    448.      A 


colorable  imitation  will  be  restrained,  the 
question  in  each  case  being  whether  there 
is  such  a  resemblance  as  to  deceive  a  pur- 
chaser using  ordinary  caution.  11  H.  L« 
C.  585 ;  Coffeen  v.  Brunton,  4  McL.  516  ; 
Walton  V.  Crowley,  8  Blatchf.  440 ;  Hos- 
tetter  v,  Yowinkle,  1  Dillon,  829;  Bradley 
V.  Norton,  88  Conn.  157 ;  Burnett  v. 
Phalon,  8  Keyes,  594  ;  Lockwood  v,  Bost* 
wick,  2  Daly,  521.  It  is  not  necessary 
that  the  resemblance  should  be  such  as 
would  deceive  persons  who  should  see  the 
two  marks  placed  side  by  side.  Nor  is 
physical  resemblance  the  sole  question. 
The  adoption  by  a  rival  trader  of  any 
mark  which  will  cause  his  goods  to  bear 
the  same  name  in  the  market  as  those  of 
another,  may  be  a  violation  of  the  rights 
of  the  latter,  although  but  for  the  prior 
use  of  the  marks  they  would  truly  apply 
to  the  goods  on  which  they  are  last  used. 
Seixo  V.  Provezende,  L.  R.  1  Ch.  192 ; 


protected  by  State  legislation,  as,  e.  ^. 
in  New  York,  where,  by  the  Penal  Code, 
§§  864-871,  it  is  made  a  misdemeanor  to 
violate  a  trade-mark  statute.  See  also 
SUte  V.  Bishop  (Mo.),  81  S.  W.  Rep.  9 ; 
Vogt  V,  People,  59  TIL  App.  684.  And 
notwithstanding  the  invalidity  of  the 
early  statutes  the  Federal  courts  of  equity 
had  jurisdiction  of  trade-mark  controver- 
sies when  the  parties  were  citizens  of  dif- 
ferent Statea.  Battle  v.  Finlay,  50  Fed. 
Rep.  106  ;  Prince's  MeUllic  Paint  Co.  v. 
Prince  Manuf.  Co.,  58  id.  498. 

Under  the  law  of  1881  none  but  the 
owners  of  trade  marks  are  entitled  to  regis- 
tration. Brower  o.  Boulton,  58  Fed-  Rep. 
889.  As  property  in  trade  marks  exists 
apart  from  statutes  regulating  their  regis- 
tration, their  validity  does  not  depend 
upon  such  statutes,  except  as  expressly 
defined  thereby.  L.  H.  Harris  Drug  Ca 
9.  Stucky,  46  Fed.  Rep.  624  ;  see  Good- 


year Rubber  M.  Co.  r.  Goodyear  Rubber 
Ca,  128  U.  8.  598  ;  Hutchinson  v.  Blum- 
beig,  id.  829 ;  George  «.  Smith,  52  id. 
880 ;  Carisbad  o.  Tibbetts,  51  id.  852 ; 
Russia  Cement  Co.  «.  Le  Page,  147  Mass. 
206 ;  Converse  v.  Hood,  149  Mass.  *471 ; 
Weener  V.  Brayton,  152  Mass.  101 ;  Fischer 
V.  Blank,  188  N.  Y.  244  ;  iie  Henry  Clay 
and  Bock  &  Co.,  [1892]  8  Ch.  549 ;  Be 
ApoUinaris  Co.'s  Trade  marks,  [1891]  2 
Ch.  186 ;  Rosenthal  v.  Reynolds,  [1892] 
2  Ch.  801 ;  Be  King  &  Co.,  id.  462  ;  Rich- 
aids  V.  Butcher,  62  L.  T.  867 ;  Lewia's 
V.  Goodbody,  67  L.  T.  194  ;  Hoyt  v.  Hoyt 
(Penn.),  80  Am.  L.  Reg.  780,  and  note. 
And  registry  under  the  Act  of  1881  is  evi- 
dence to  show  the  extent  of  the  plaintiflTs 
claim  in  his  suit  to  protect  a  common-law 
trade  mark.  Richter  v.  Reynolds,  59  Fed. 
Rep.  577  ;  Eohler  Manuf.  Co.  v,  Beeshore, 
id.  215;  58  id.  262.  In  England  the 
right  to  use  a  trade  name  not  registered 
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an  J  part  ci  what  he  claiiiia  as  such  had  before  been  invented  or 

or  patented,  or  described  in  any  printed  publication 


Wother^ooB  v.  Conie,  &e^  iMfim.    See     poad.    Tfaie  it  m  dear  tiiat  if  tiie  plaiii- 
Amoekwig  Xaiiiil  Go. «.  9pmr,  1  Sndt     tiCe  own  nee  of  dw  muk  is  frandnlcBt 


807 ;    HoDovsf   v.    Hollov^,    IS    or  ralmlitwi  to  deedvi^  lie  cm  hmre  no 
Bear.  209  ;  and  Ibr  the  limits  Bqigeat  «.     |aotoelion  in  ita  nm    Cheariii  v.  Walker, 


Boigeas,  S  DoG^  MeH.  4G.  896;  ti^w.     SOlD.  850;  Manhattan  Medidiie  Co. «. 
[The  itatement  here  made  of  the  fan-     Wood,  4  Clilt  461 ;  Connell  r.  Becd,  1S8 


damental  prinopk  of  the  hem  of  tiade    MaaL  477.    So  it  wonld  aeem  that  while 

in  many  eaaea.    Bagar    a  peraon  maj  tianaCer  the  ri^t  to  nae  a 


MSg.  Cfr  V.  Looi^  8  App.  GuL  15 ;  John-  tiade  mailc  along  with  the  boanesB  to 
aton  V.  Off  Ewin^  7  App.  Oul  219 ;  which  it  idatea,  it  cannot  be  separately 
McLean  v.  Fleoinfr  96  IT.  a  S45  ;  Man-  aoid.  Kidd  r.  Johnaon,  100  U.  a  617 ; 
hattan  Medidne  Co.  v.  Wood,  4  Oilt  Gsnnidid  v.  Latimer,  11  B.  L  896.  It 
461 ;  Manthall  v.  Finkham,  52  Wis.  572.  woold  aeem  a  solBcient  reason  for  diia 
The  same  principle  gorems  as  to  an  ind-  that  the  nmik  haTing  oooie  to  designate 
tation  of  the  form,  titles  and  appeannee  a  eotain  manofiKtnie  of  goodsi  it  woold 
giren  to  a  book  bj  its  anthor.  Robert-  be  a  fraud  on  the  pnblie  to  allow  it  to  be 
son  p.  Berry  4  Co.,  50  Md  591 ;  pott^  nsed  on  goods  not  of  that  manofactnre. 
873,  n.  The  exclusive  right  of  user  of  a  It  mig^t  be  a  qnestion  how  hr  the  one 
trade  mark  is  commonly  spoken  of  as  a  having  the  original  i%ht  would  hsTB  the 
right  of  property.  This  langoage  is  mis-  right  to  attach  the  mark  to  other  goods 
leading,  howerer,  if  it  conTeys  the  idea  of  than  tiiose  as  applied  to  which  it  had  be- 
an nnlimited  ri^^t  either  of  oser  or  of  dis-  come  known.    So  the  right  may  be  lost 


as  a  trade  mark  cannot  be  assigned  as  a  Haaid,  121  N.  Y.  484  ;  Marcos  Ward  ft 
right  in  gross  without  an  aaaignment  of  Co.  o.  Ward,  15  N.  T.  8.  913.  The  nse  of 
the  bosinefls  in  whole  or  in  part  Thome-  one's  name  in  connection  with  common 
loe  V.  Hill,  42  W.  B.  897.  words  will  Qsoally  be  protected.  See  Le 
Ti\fi  nse  of  a  corporate  name  may  be  Page  Co.  v.  Russia  Cement  Co.,  61  Fed. 
protected.  Hygeia  Water  Ice  Co.  «.  New  Rep.  941  ;  Kohler  Manuf.  Ca  v.  Beeshore, 
York  H.  L  Co.,  140  N.  Y.  94  ;  Sonthem  58  id.  262 ;  69  id.  572  ;  Meyer  v.  Dr. 
Medical  CoU^ge  v.  Thompeon,  92  Ga.  564 ;  Boll  Y.  M.  Co.,  58  id.  884  ;  Fraxer  v. 
Merchants'  Detectiye  Aas'n  v.  Detective  Fnzer  Lab.  Co.,  121  CI.  147;  26  Am. 
M.  Agency,  25  HI.  App.  250.  See  Tns-  Law  Rer.  688.  The  same  name  may, 
saud  V.  Tnssaud,  l4  Ch.  D.  678  ;  see  however,  be  used  in  good  fiuth  by  two  or 
also  Rendle  v,  Bendle,  68  L.  T.  94  ;  Bos-  more  persons  of  that  name.  Brown  Chem- 
ton  Rabber  Shoe  Co.  v.  Boston  Robber  ical  Co.  v.  Meyer,  189  U.  S.  540  ;  Sym- 
Co.,  149  Mass.  486 ;  International  Trust  onds  o.  Jones,  82  Maine,  802  ;  Caswell  v. 
Co.  V.  Intemstionsl  Loan  AT.  Co.,  153  Hazard,  121  N.  Y.  484.  And  a  tnde 
Mass.  271 ;  Elgin  Batter  Co.  v.  Elgin  mark  is  aseignable,  though  baaed  upon 
Creamery  Co.,  155  111.  127.  A  retiring  the  original  owner's  name  and  portrut 
partner  may  be  restrained  from  an  illegal  Richmond  Nervine  Co.  v.  Richmond,  150 
nae  of  the  firm  name.  Brass  ft  Iron  XT.  Q,  298.  A  trade  mark  must  be  con- 
Works  o.  Payne,  50  Ohio  St.  115 ;  Hollis  nected  with  some  form  of  business.  Royal 
V.  Shaffer,  88  Kansas,  492  ;  Merry  v.  B.  P.  Co.  v.  Raymond,  70  Fed.  Rep.  876. 
Hooper,  111  K.  Y.  415;  see  Caswell  «•  ''Whether  a  word  claimed  as  a  trsda 
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in  this  or  any  foreign  country ;  or  that  the  description  is  defec- 
tive and  insufficient,  he  is  to  notify  the  same  to  the  applicant^ 

by  abandonment,  and  this  may  be  ahown  The  maik  or  name  naed  mnst  be  ancb, 
by  nonnaer.  The  tnie  nature  of  the  right  and  naed  in  anch  a  way,  aa  ia  calculated  to 
woold  aeem  to  be  negative  rather  than  deceive  ardinary  pnrchaaera.  Singer  Mfg. 
poeitive,  i.  a.  a  right  not  to  have  gooda  Co.  v.  Loog,  8  App.  Gaa.  16 ;  Cowen  «. 
aold  aa  of  a  person'a  manufactore  which  Holton,  46  L.  T.  897 ;  Robertaon  o.  Berry 
in  fkct  were  not  ao.  It  woold  aeem  bet-  &  Co.,  60  Md.  691 ;  McLean  v,  Flemings 
ter  to  recnr  to  thia  fhndamental  principle  96  U.  8.  246  ;  and  caaea  supra. 
in  each  caae.  See  Oegood  v.  Allen,  1  Sul^ect  to  certain  limitations,  any 
Holmes,  186.  How  far  a  fiaodulent  in-  wovda,  figorea,  or  devices  may  be  appro- 
tent  is  neceaaaiy  ia  not  clear.  When  only  priated  aa  a  trade  mark.  Lawrence  Mfg. 
an  injunction  ia  asked  for,  it  woold  aeem  Co.  v.  Lowell  Hosiery  Mills,  129  Maaa. 
to  be  immaterial.  Hendriks  v.  Mon-  826.  Comp.  Mfg.  Co.  v.  Trainer,  101  U. 
tago,  17  Ch.  D.  688  ;  Cowen  v.  Hulton,  8.  61,  in  which  note  the  dissenting  opin- 
46  L.  T.  897.  Comp.  Gnaidian.  &c.  Aaan-  ion  of  Clifford,  J. ;  Hier  v.  Abrahama,  82 
ranee  Co.  v,  Gaardian,  &c.  Ins.  Co.,  60  N.  Y.  619  ;  Ins.  Oil  Tank  Co.  v.  Scott,  88 
L.  J.  Ch.  268.  Aa  to  whether  there  ia  La.  An.  946.  It  ia  not  necessary  that  it 
any  distinction  between  law  and  equity  ahonld  in  itaelf,  and  apart  from  its  ose, 
aa  to  the  proof  of  frand  required,  aee  have  any  peculiar  significance.  Godillot  o. 
Singer  Mfg.  Co.  v.  Loog,  8  App.  Caa.  16,  Harria,  81  N.  T.  263;  Ina.  Oil  Tank  Co. 
82 ;  a.  c.  18  Ch.  D.  896  ;  Singer  Mfg.  o.  Scott,  88  La.  An.  946.  Comp.  Mar- 
Co.  V,  Wilson,  8  App.  Cas.  876,  891 ;  ahall  v.  Pinkham,  62  Wia.  672.  But  the 
Cheavin  v.  Walker,  6  Ch.  D.  860,  868.  worda  must  not  be  general  words  descrip- 


mark  is  available  becauae  it  ia  a  fanciful  underwear :  Jaros  H.  IT.  Co.  v.  Fleece  H. 
or  arbitrary  name,  or  whether  it  is  obnox-  U.  Co.,  id.  424  ;  "Blackstone  "  as  applied 
ious  to  the  objection  of  being  descriptive,  to  cigars :  Levy  v.  Waitt,  66  id.  1016 ; 
muat  depend  upon  the  circumatancea  of  and  of  "  Sarsapaiilla  and  Iron  "  as  applied 
each  caae.  The  word  which  would  be  to  a  medical  compound:  Schmidt  v.  Brieg, 
fanciful  or  arbitrary  when  applied  to  one  100  Cal.  672.  See  Columbia  Mill  Co.  v. 
article  may  be  descriptive  when  applied  Alcorn,  160  U.  S.  460;  Menendez  v.  Holt, 
to  another.  If  it  ia  so  apt  and  legiti-  128  U.  8.  614  ;  Corbin  v.  Gould,  188  U.  S. 
mately  significant  of  some  quality  of  the  808  ;Keasbey  v.  Brooklyn  Chemical  Works, 
arHcle  to  which  it  is  sought  to  be  applied,  142  N.  Y.  467 ;  Koehler  r.  Sanders,  122 
that  its  exclusive  concession  to  one  person  N.  T.  66;  New  Home  8.  M.  Co.  v.  Bloom- 
would  tend  to  restrict  others  from  properly  ingdale,  69  Fed.  Rep.  284 ;  Social  Register 
describing  their  own  similar  artidea,  it  Ass'n  v.  Howard,  60  id.  270;  and  of  "mi- 
cannot  be  the  subject  of  a  monopoly.  On  crobe  killer  " :  Alff  v.  Radam  (Texas),  9  L. 
the  other  hand,  if  it  ia  merely  suggestive,  R.  A.  1 46  and  note ;  and  *'  acid  phosphate." 
or  figurative  only,  it  may  be  a  good  trade  Rumford  Chemical  Co.  v.  Muth,  86  Fed. 
mark,  notwithatanding  it  ia  also  indirectly  Bep.  624.  ''  Syrup  of  Figs  "  is  descrip- 
or  remotely  descriptive."  Wallace,  J.,  in  tive  of  a  syrup  and  invalid  as  a  trade 
Bennett  v.  McKinley,  66  Fed.  Rep.  606,  mark.  California  F.  8.  Co.  v.  Steama,  67 
where  it  was  held  that  *' instantaneous  **  Fed.  Bep.  1008  ;  see  Improved  F.  S.  Co. 
could  be  not  appropriated  for  a  preparation  v.  California  F.  8.  Co.,  64  id.  176  ;  Call- 
oftapiodiL  So  of  "hygienic  "as  applied  to  foinia  Fig  Syrup  Co.  v.  Improved  Fig 
VOL.  u.  — 88  [698] 
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not  been  previously  Id  public  use,  or  on  sale  with  the  applicant's 
consent,  and  he  shall  deem  the  same  to  be  sufficiently  useful  and 


Cohen,  89  Cal.  601  ;  **  Desiccated  Cod- 
fish/' Town  V.  Stetson,  6  Abb.  Pr.  N.  8. 
218 ;  "  Bui^gess's  Essence  of  Anchovies/' 
in  the  absence  of  fraud,  Bai|;es8  v.  Bur- 
gess, 2  De  6.,  M.  &  G.  896.  See  16  U.  S. 
St  at  L.  211,  {  79. 

When  a  trade  mark  contains  a  falde- 


pUdntiffs  were  knowingly  carrying  on  s 
fraudulent  trade,  they  would  not  be  pro- 
tected. See  Heath  v.  Wright,  8  Wall. 
Jr.  141. 

Trade  marks  resemble  copyright  as  a 
subject  of  property.  They  may  be  sold 
and  transferred  upon  a  sale  and  transfer 


hood  on  its  face,  calculated  to  give  the  of  the  manufactory  of  the  goods  on  which 

goods  a  reputation  to  which  they  are  not  the  mark  has  been  used  to  be  affixed,  and 

eutitled,  it  will  not  be  protected.     11  H.  may  be  lawfully  used  by  the  purchaser. 

L.  C.  542,  infra;  Palmer  v.   Harris,   60  Even   a  trade  mark  consisting  merely  of 

Penn.  St.  156  ;   Flavell  v.  Harrison,  10  the  name  of  the  manufacturer  may  be,  if 

Hare,  467;  19  Eng.  L.  &  Eq.  15  ;  Fetridge  the  purchaser,  in  continuing  the  use  of  it, 

V.  Wells,  13  How.  Pr.  885;  4  Abb.  Pr.  would,  according  to  the  ordinary  usages 

144 ;  MarshaU  v.  Ross,  supra.   Some  of  the  of  trade,  be  understood  as  saying  no  more 

earlier  cases,  such  as  Perry  o.  Truefitt,  6'  than  that  he  was  carrying  on  the  same 

Beay.   66,  seemed  to  go  further  and  ex-  busines.s  as  had  been  formerly  carried  on 

tend  the  principle  to    cases  where   the  by  the  person  whose  name  constituted  the 

falsehood  was  contained  in  accompanying  trade  mark.      But  if  an  assignee  went 

advertisement ;  but  see  Curtis  v,  Bryan,  further,  and  used  marks  which  amounted 

2  Daly,  812,  817.     It  is  laid  down  in  Lee  to  untrue  pretences,  and  an  attempt  to 

V.  Haley,  L.  R.  5  Ch.  155,  158,  that  if  deceive  as  to  the  maker,  or  character  of 


"Celluloid,"  "Valvoline,"  or  "Fibre 
Chamois,"  originated  by  the  plaintiff, 
may  be  appropriated  by  him.  Celluloid 
Hannf.  Co.  v.  Bead,  47  Fed.  Bep.  712; 
Same  v.  Cellonite  Manuf.  Co.,  82  id.  94  ; 
Leonard  v.  White's  G.  L.  Co.,  88  id.  922 ; 
American  Fibre  Chamois  Co.  v.  De  Lee, 
67  id.  829 ;  Waterman  v.  Shipman,  180 
N.  Y.  801.  As  to  geographical  names, 
see  Columbia  Mill  Co.  v.  Alcorn,  150  U. 
S.  460  ;  Evans  «.  Von  Laer,  82  Fed.  Rep. 
158  ;  A.  F.  Pike  Manuf.  Co.  r.  Cleveland 
Stone  Co.,  85  id.  896;  Southern  White 
Lead  Co.  v.  Coit,  89  id.  492 ;  New  York 
ft  R.  C.  Co.  V,  Coplay  C.  Co.,  44  Fed.  Rep. 
277  ;  45  id.  212  ;  La  Republic  Francaise  v. 
Schultz,  67  id.  87;  Genesee  Salt  Co.  v.  Bur- 
nap,  67  id.  584;  Carlsbad  v.  Kntnow,  68  id. 
794  ;  71  id.  167;  Cahn  v.  Hoffman  House, 
28  K.  Y.  8.  888  ;  Laughman  v.  Piper,  128 
Penn.  St  1 ;  Metcalfe  v.  Brand,  86  Ky.  881 ; 
Gato  V.  £1  Modelo  C.  M.  Co.,  25  Fla.  886. 


Infringement  is  established  when  a  false 
representation  is  shown  though  the  simili- 
tude is  not  exact  Fischer  v.  Blank,  1 88  N. 
Y.  244  ;  T.  A.  Vulcan  v.  Myers,  189  N.  Y. 
864 ;  Candee  v.  Deare,  54  IIL  489  ;  Ball  v. 
Siegel,  116  111.  187.  A  threatened  injury  of 
this  nature  may  be  enjoined  as  well  as  one 
actually  existing.  Taendstioksfabriks  A. 
Yulcan  v.  Myers,  189  N.  Y.  864.  As  a 
court  of  Equity  will  not  aid  those  who  in- 
tend to  deceive,  devices  which  are  calcu- 
lated to  mislead  the  public  will  not  be 
protected  irrespective  of  any  question  of 
trade  mark.  Goodfellow  v.  Prince,  85  Ch. 
D.  9  ;  Turton  ».  Turton,  42  Ch.  D.  128  ; 
GoodalVs  Trade  mark,  id.  666 ;  Hart  v. 
Colley,  59  L.  J.  Ch.  8,'>5 ;  Kohler  Manuf. 
Co.  V.  Beeshore,  59  Fed.  Rep.  672 ;  Meyer 
V.  Dr.  B.  L.  Bull  V.  M.  Co.,  58  id.  884  ; 
Wirtz  V.  Eaple  Bottling  Co.,  50  N.  J.  Kq. 
164.  See  Manhall  v.  Marshall,  88  Ch. 
D.  880 ;  Lever  v.  Goodwin,  36  Ch.  D.  1 ; 
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importaat,  he  is  then  to  issue  a  patent,  in  the  name  of  the 
United  States;  to  the  applicant,  his  heirs,  executors,  adminis- 
trators, or  assigns,  for  the  exclusive  right  of  making,  using, 
and  vending  the  same  for  a  term  not  exceeding  fourteen  years. 
The  patent  may,  in  special  cases,  and  in  the  discretion  of  the 

the  Article,  he  woald  not  he  protected.  Paige  Ch.  292 ;  Same  v.  Same^  3  Storj, 

Hall  V.  Banowa,  10  Jar.  n.  a.  55  ;  Leather  458 ;  2  Woodh.  ft  M.  1.    Farther  protec- 

Cloth  Co.  V.  Atnericaa  Leather  Cloth  Co.,  tion  has  heen  given  to  trwle  macka^  bat 

11 H.  L.  C.  523,  584,  542 ;  Curtis  v.  Bryan,  without  affecting  remedies  at  law  or  in 

2  Daly,  812  ;  Samuel  v.  Berger,  24  Barb,  equity,  which  might  otherwise  have  been 

168 ;  Walton  v.  Crowley,  8  Blatchf.  440.  had,  by  the  act  of  Ccmgreas  of  July  8, 

But  a  trade  mark  is  not  property  other-  1870,  c  280,  {§  77-84 ;  16  U.  8. 8t.  at  L. 

wise  than  with  reference  to  the  trade  in  210,  cited  above  as  to  patents, 
which  it  is  used.    The  same  mark  may         C.  Trade  Secrets,  —  One  who  invents 

be  used  by  another  in  a  different  trade,  or  or  discoversi,  and  keeps  secret^  a  process 

for  a  different  class  of  goods.     Ainsworth  of  manufacture,  whether  a  proper  subject 

«,  Walmsley,  L.  B.  1  Eq.  518,  524.    See  for  a  patent  or  not,  will  be  protected  by 

the  act  of  July  8,  1870,  16  U.  S.  St.  at  L.  injunction  against  persons  who  in  viola- 

211,  §  79 ;  Amoskeag  M.  Co.  v.  Gamer,  55  tion  of  contract  or  duty,  and  in  breach  of 

Barb.  151.    A  foreign  manufacturer  will  confidence,  undertake  to  apply  it  to  their 

be  protected,  although  he   has   not   an  own  use,  or  to  discloee  it  to  third  peraons. 

establishment  in  the  country,  and  does  Morison  o.  Hoat,  9  Hare,  241 ;  6  Eng.  L. 

not  sell  his  goods  here.    Collins  Co.  v.  k  Eq.  14 ;  &  a  on  appeal,  21  L.  J.  N.  & 

Brown,  8  Kay  A  J.  428  ;  Same  v.  Cowen,  Ch.  248  ;  Peabody  v.  Norfolk,  98  Mass. 

ib.  428.    See  Coats  v.  Holbrook,  2  Sandf.  452 ;  Leather  Cloth  Co.  v,  LoiBont,  L.  B. 

Ch.  586;  Taylor  v.  Carpenter,  ib.  60S ;  11  9  £q.  845,  854. 

Borthwickv.  Evening  Post,  87  Ch.D.  449;  defect.     Oltourke  v.  Central  City  Soap 

Coats  V,  Merrick  Thread  Co.,  149  TJ.  S.  Co.,  26  Fed.  Rep.  576.    A  trade  mark  will 

562  ;  Manhattan  Ca  v.  Wood,  108  U.  S.  not  be  protected  in  Equity  if  it  libels  rival 

218  ;  Coleman  v.  Flavel,  40  Fed.  Rep.  854 ;  manufacturers.     McYey  v.  Brandel,  144 

Prince  Manuf.   Co.   v.   Prince's  Metallic  Penn.  St.  235. 

Paint  Co  .f  185  N.  T.  24  ;  Cady  v.  Schultz         Laches  is  not  always  a  defence  to  an 

(R.  I.),  82  AtL  Rep.  915  ;  Shipman  o.  intentional  infringement  of  a  trade  mark. 

Holt,  180  N.  Y.  801 ;  Bolander  v.  Peter-  See  Menendez  v.  Holt,  128  U.  S.  514.    A 

son,  136  ni.  215  ;  Parlett  r.  Guggenheimer,  retail  trader  who  innocently  purchases  and 

67  Md.  549;  Kenny  v.  Gillet,  70  Md.  deals  with  a  small  quantity  of  goods  which 

574.    Hence  the  owner  will  not  be  pro-  prove  to  infringe  a  trade  mark,  will  not, 

tected  if  guilty  of  a  misrepresentation  in  as  of  course,  be  required  to  pay  the  costs 

his  trade  mark  or  of  fraud  in  changing  the  of  a  suit  for  the  infringement    American 

material  supposed  to  be  thereby  identified.  Tobacco  Co.  v.  Guest,  |1892]  1  Ch.  680  ; 

Koehler  ».  Sanders,  122  N.  Y.  65  ;  Prince  see  Sawyer  v.  Kellogg,  9  Fed.  Rep.  601. 

Manuf.  Co.  v.  Prince's  M.  P.  Co.,  185  N.  Filing  a  trade  mark  in  the  patent  office  is 

Y.  24.     So  a  person  who  wrongfully  ap-  not  sufficient  if  the  name  or  symbol  is 

propriates  another's  trade  mark,  acquires  never  used.    Siegert  v.  Abbott,  72  Hun, 

no  title  on  the  latter's  abandonment  there-  243. 
of^  and  a  third  person  m^y  avail  of  this 
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board  of  commissioners,  be  renewed  and  extended  to  the  further 
term  of  seven  years.  If  the  application  be  rejected,  and  the 
applicant  persists  in  his  claims,  he  is  to  make  his  oath  or 
affirmation  anew ;  and  if  the  specification  and  claim  be  not  so 
modified  as  to  remove  the  objection,  the  applicant  may  appeal  to 
a  board  of  three  examiners,  to  be  appointed  by  the  secretary  of 
state,  and  the  commissioner  of  patents  is  to  be  governed  by 
their  decision. 

If  the  applicant  be  a  citizen,  or  an  alien  of  one  year's  resi* 
dence,  he  is  to  pay  to  the  treasury  of  the  United  States  $30 ; 
and  if  a  British  subject,  $500 ;  and  all  other  applicants,  $300. 
The  original  and  true  inventor  is  not  to  be  deprived  of  the  right 
to  a  patent  for  his  invention,  by  reason  of  his  having  previously 
taken  out  letters  patent  therefor  in  a  foreign  country,  and  the 
same  having  been  published  at  any  time  within  six  months  next 
preceding  the  filing  of  his  specification  and  drawing,  (a)  The 
executors  and  administrators  of  persons  dying  before  a  patent 
is  taken  out  may  apply  and  take  it  out  in  trust  for  the  heirs 
or  devisees,  on  due  compliance  with  the  terms  of  the  statute. 
Patents  are  assignable,  and  may  be  granted  in  whole  or  in  part 
by  writing,  to  be  recorded  in  the  patent  office.  If  invalid  by 
reason  of  defective  specifications,  or  by  claiming  too  much,  the 
patent  may  be  surrendered,  and  a  new  patent  taken  out  for  the 
unexpired  period,  provided  the  error  did  not  arise  from  any 
fraudulent  intention.  If  the  patentee  be  an  alien,  he  forfeits 
his  exclusive  right,  if  he  fails,  for  eighteen  months  from  the 
date  of  the  patent,  to  continue  on  sale  to  the  public,  on  reason- 
able terms,  the  invention  or  discovery  covered  by  the  patent. 
The  patentee  does  not  lose  his  patent  if  it  satisfactorily  appear 
to  the  court  that  at  the  time  of  his  application  he  believed  him* 

(a)  By  act  of  Congnas  of  March  8,  1889,  c  88,  sec  6,  this  nrtriction  was  re- 
mored,  and  it  was  declared  that  no  person  is  to  be  debarred  from  receiving  a  patent 
for  any  invention  or  discovery,  by  reason  that  the  same  was  patented  in  a  foreign 
country  more  than  six  months  before,  if  the  same  has  not  been  introduced  into  pub- 
lic and  common  use  in  the  United  States  prior  to  the  application.  By  the  act  of  Con- 
gress of  August  29,  1842,  c  268,  any  citizen,  or  alien  of  one  year's  reddenoe  in 
the  United  States,  and  who  has  taken  the  oath  of  his  intention  to  become  a  citizen, 
and  having  invented  or  produced  any  new  and  original  design  for  a  manufacture, 
4c,  may  apply  for  a  patent ;  and,  if  granted,  the  duration  of  the  patent  is  to  be  for 
seven  years,  and  the  fee  in  such  cases  shall  be  reduced  one  half  of  the  sum  hereto- 
fore required.  A  penalty  of  not  less  than  flOO  given  for  each  infringement  of  the 
patent  right. 
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)|^^  «tfui  tii'^urx  1^  h^  X  Cuxi£r*si»   a:  1*^3  lias  mmit 

t/A^:^:T'u.'ut  ftt^xTs.  Lert^jc^re  5e:ilju^  in  libe  d^in&ictt  <i{  the 
<y/*^rt«,  r^^Dbatixi  *Jxtai£t9eU9dL  Trie  Jiet  <if  17.^  deicluM.  tins 
i^;jKf:.>  <:bii&r^xiz  tLe  fc^rai  or  iLe  iircc*cirti:iitt  of  aar  marh^iir  or 

alv^,  t2^  tte  i^r»oii  vLo  Laid  ci^eTrtT^  aa  impniT^aBait  in 
ti>r  pr;ue;ple  of  atir  jcukcLIae.  or  in  ibe  pf^cioeaa  of  aaj  onipnfti- 
t>yn  of  matter,  xuIzLt  ''f>tain  a  patent  for  sach  imyiuifmgiif^ 
b*it  t}i^  he  eou'.  j  d'A  th^revj  male,  nae,  or  Tend  the  original 
d;it/rorerr,  nor  eould  the  fint  inTent^^^-  use  the  imfirorement. 
Th'ri^  declaratorT  prorUiona  are  omined  in  the  lav  cf  1836,  and 
I  pre»ii£i^  the  construction  vaa  considered  to  be  neeeasarilj 
ih<^  naiM;  without  the  provision.  ^<;; 

In  «i  age  distinguished  for  an  active  and  ardent  q>irit  of 
improrement  in  the  arts  of  agricultnre  and  maniifactiireSy  and 

Ui  TUf  uX  of  CoBgnm  of  Jaljr  4,  1S34,  iitliotued  tlw  rifnigtim  €f  «  piAnt  for 
(Mrir^  74s>n»  Ml  the  s|/f/}i';«tkin  of  tbe  executor  or  adamnrtnlor  of  the 
fwt^n^iM; ;  fti»d  iO<;b  extntvkm,  aecordiug  to  tbe  decuioii  ia  the  ene  of  Wflaon  «. 
m^n,  4  H<ftr,  444,  iDurw  to  the  b«D«6t  of  the  adminutntor,  kc^  as  oneh,  and  is  good, 
iUf/tit^  the  ipnt^unX  pat^otee  had  in  bk  lifetioie  disposed  of  sU  his  intcnsk  in  the 
pstefjt,  inasftttuh  as  Mi^b  asles  do  not  esnj  anything  bejood  the  tarn  of  the  original 
f«t^ffit  hut  It  t«  held  that  tbe  sstignaes,  whd>  toert  in  mm  o/iMepaiemt  at  ike  timu  of 
ifuf  refuwilt  )iare  vtill  a  right  to  use  it  daring  the  new  tenn,  tfaoo^  not  to  aefl  it.  This 
Mit/j<$';t  U  fui)  of  dif&cnhjt  and  tbe  coofidenes  in  the  decision  is  mneh  impaired  br  the 
iiimf\'u:iluii  dUeoasions  and  Atdmom  on  tbe  bench,  some  of  the  jodges  contending  thst 
unlMw  th^r  sasignment  gave  to  tbe  assignee  tbe  right  in  the  extended  or  renewed 
fiat^it,  bis  interest  would  expire  with  the  limits tion  of  tbe  original  patent  It  is  held, 
in  Woo<l worth  v,  Sberman,  3  Story,  171,  that  tbe  assignee  or  grantee  under  tbe  orig- 
inal |)atsnt  doss  not  scqaire  any  right  under  tbe  extended  patent,  unless  such  ri^t 
Ijs  expressly  eonreyed  to  bim  1^  the  patentee.  Bat  tbe  extension  of  a  patent  may 
be  grsntsd  to  an  administrator.  Washburn  v.  Gould,  ib.  122.  An  assignee  of  a 
patent  right  takes  only  such  rights  as  the  inventor  bsd,  and  if  tbe  inventor  be  an 
alien,  and  not  within  the  sp^cifipd  qualifications  required  of  an  alien,  his 
lakes  no  tUU,    Tstham  v.  I/)ving,  C.  C.  Massachnsetts  Districtp  MayTenn»  1846. 
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in  the  machinery  of  every  kind  applied  *  to  their  use,  the  *  368 
doctrine  of  patent  rights  has  attracted  much  discussion,  and 
become  a  subject  of  deep  interest,  both  here  and  in  Europe,  (a) 

The  circuit  courts  of  the  United  States  have  original  jurisdic- 
tion over  the  question  of  damages  for  the  infringement  of  patent 
rights,  and  exclusive  authority  to  declare  a  patent  void.'(i)     It 

(a)  Patents  are  no  doubt  procured  in  many  cases  for  frivolous  and  useless  altera- 
tions in  articles,  implements,  and  machines  in  common  use,  under  the  name  of  improve- 
ments ;  and  the  abuses  arising  from  the  facility  in  suing  out  patents  and  provoking 
litigation  were  painted  in  glowing  colors  by  the  district  judge  at  New  York,  in 
Thompson  v.  Haight  (U.  S.  Law  Journal,  i.  563),  and  yet  the  coUection  of  models  and 
machines  in  the  patent  office,  relating  to  every  possible  subject,  constitutes  a  singu- 
larly curious  museum  of  the  arts,  and  one  strongly  illustrative  of  the  inventive  and 
enterprising  genius  of  our  countrymen.  The  act  of  Congress  of  July  4,  1886,  e.  857, 
sec.  20,  gave  authority  and  facility  to  the  classification  and  arrangement  in  rooms 
and  galleries,  for  a  beneficial  and  favorable  display  of  the  unpatented  models  and 
specimens  of  compositions,  and  of  fabrics  and  other  manufactures  and  works  of  art, 
and  machines  and  implements  relating  to  agriculture  deposited  in  the  office. 

On  the  morning  of  the  15th  of  December,  1886,  the  building  at  the  city  of  Wash- 
ington,  containing  the  general  post  office,  the  city  post  office,  and  the  patent  office, 
was  destroyed  by  fire,  and  all  the  machines  and  other  materials  and  matter  in  the 
patent  office  were  consumed.  The  loss  of  the  patent  office  and  all  its  contents  was  a 
national  calamity ;  and  to  repair  it  as  far  as  possible,  the  act  of  8d  March,  1837,  c.  45, 
provided  for  the  recording  anew  of  patents  and  assignments  of  patents  recorded 
prior  to  the  15th  December,  1886,  and  for  issuing  new  patents  for  those  destroyed. 
Duplicates  of  the  most  interesting  models  destroyed  were  to  be  procured  by  the 
officers  of  the  patent  office,  at  an  expense  not  exceeding  $100,000. 

(()  Act  of  Congress  of  July  4,  1886.  See  the  former  acts  of  Congress  of  21st 
February,  1798,  c  11,  seo.  6, 10;  17th  April,  1800,  c.  25,  sec.  3;  15th  February,  1819, 
c  19;  Parsons  v.  Barnard,  7  Johns.  144  ;  supra,  i.  808;  [Dudley  tr.  Mayhew,  8  Comst. 
9 ;  Parkhnrst  v.  Kinsman,  2  Halst  Ch.  600 ;  Eeropton  v.  Bray,  90  Mass.  850 ;  and 
cases  next  cited.]  But  in  Burrall  v.  Jewett,  2  Paige,  184,  the  Court  of  Chancery  in 
New  York  sustained  jurisdiction  in  the  case  of  a  patent,  by  investigating  the 
merits  of  a  patent  claim,  and  by  ordering  a  contract  in  relation  to  the  sale  of  a  patent 
right  to  be  rescinded,  as  being  founded  in  mistake.  It  was  considered,  in  the  last 
case,  that  the  jurisdiction  of  the  circuit  courts  of  the  United  States,  in  respect  to 
patents,  under  the  act  of  Congress,  15th  February,  1819,  was  not  exclusive,  except  to 
the  extent  mentioned  in  the  text.  But  since  the  act  of  Congress  of  July,  1886,  it  has 
been  held,  in  the  New  York  Court  of  Chancery,  that  the  courts  of  the  United  States 
have  exclusive  cognizance  of  suits  in  equity,  relative  to  interfering  patents,  in  cases 
where  the  court  may  declare  a  (latent  void  in  whole  or  in  part.  Gibson  v.  Wood- 
worth,  8  Paige,  182.  But  where  the  validity  of  patent  rights  comes  in  collaterally, 
they  are  necessarily  the  subject  of  inquiry  in  the  state  courts.  Rich  v.  Atwater,  16 
Conn.  409 ;  [Slemmer's  Appeal,  58  Penn.  St.  155 ;  Nash  v.  Lull,  102  Mass.  60,  64 ; 
David  V.  Park,  108  Mass.  501 ;  Sherman  v,  Cliamplain  T.  Co.,  31  Vt  162;  Middle- 
brook  V,  Broadbent,  47  N.  Y.  443 ;  Page  v.  Dickerson,  28  Wis.  694.  But  see  Elmer 
r.  PenneU,  40  Me.  430  ;  Clough  v,  Patrick,  87  Vt  421,  426.]  By  the  Kevised  Patent 
Act  of  1886,  the  former  statute  provioons  are  essentially  superseded. 
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has  been  adjudged  in  the  federal  courts  that  the  first  inventor 
who  has  reduced  his  invention  first  to  practice,  and  put  it  to 
some  real  and  beneficial  use,  however  limited  in  extent,  is 
entitled  to  a  priority  of  the  patent  right;  and  a  subsequent 
inventor  cannot  sustain  his  claim,  although  he  be  an  original 
inventor,  and  has  obtained  the  first  patent.  The  law,  in  such 
case,  cannot  give  the  whole  patent  right  to  each  inventor,  even 
if  each  be  equally  entitled  to  the  merit  of  being  an  original  and 
independent  inventor;  and  it  therefore  adopts  the  maxim,  qui 
prior  est  in  tempore,  potior  est  in  Jure.  If  the  patentee  be  not 
the  first  or  original  inventor,  in  reference  to  all  the  world,  he 
is  not  entitled  to  a  patent,  even  though  he  had  no  knowl- 
*  869  edge  bf  the  previous  use  or  previous  description  of  the  *  in- 
vention, in  any  printed  publication,  for  the  law  presumes 
he  may  have  known  it  (a)  If  the  first  inventor  has  suffered  his 
invention  to  go  into  public  use,  or  to  be  publicly  sold  for  use, 
before  taking  out  a  patent,  the  better  opinion  and  the  weight  of 
authority  is,  that  he  cannot  afterwards  resume  the  invention, 
and  hold  the  patent  This  voluntary  act  or  acquiescence  in  the 
public  sale  or  use  is  an  abandonment  of  his  right  for  it  creates 
a  disability  to  comply  with  the  terms  and  conditions  of  the 
patent  law.  It  would  be  unreasonable  and  injurious  for  a 
person  to  be  permitted  to  lie  by,  and  suffer  his  invention  or 
improvement  to  go  into  use,  and  expensive  undertakings  to  be 
assumed,  and  machinery  constructed  for  the  application  of  that 
invention,  and  then  sue  out  a  patent  and  arrest  all  such  proceed- 
ings. The  just  inference  from  such  delay  is,  that  he  has  made 
an  abandonment  or  surrender  of  his  discovery  to  the  public ;  and 
a  similar  construction  has  been  put  upon  the  English  statute  of 
monopolies  of  21  James  I.  c.  3.  (i)     The  use  or  knowledge  of 

(a)  Woodcock  r.  Parker,  1  OaU.  438 ;  Bedford  v.  Hnnt,  1  Mason,  802 ;  Evans  «. 
Eaton,  3  Wheaton,  454 ;  1  Peters  C.  C.  822,  s.  a ;  Reutgen  v.  Kanowni,  1  Wash.  168; 
Dawson  v.  Follen,  2  id.  811 ;  Shaw  v.  Cooper,  7  Peters,  292 ;  Whitney  «.  Emmett, 
Baldw.  C.  C.  30a 

(b)  Whittemore  v.  Cutter,  1  Gall.  478  ;  Thompson  v.  Haight,  IT.  S.  Law  Joomal, 
i.  568  ;  Morris  v.  Huntington,  1  Paine,  848  ;  Melius  v,  Silsbee,  4  Mason,  108 ;  Pennock 
Sb  Sellers  v.  Dialogue,  2  Peters,  1;  Gray  v.  James,  1  Peters  C.  C.  894;  Wyeth  «. 
Stone,  1  Story,  278  ;  Rundell  v,  Murray,  Jacob,  811,  816 ;  Saunders  v.  Smith,  8  Myl. 
6  Craig,  711,  735 ;  Wood  v.  Zimmer,  1  Holt,  58.  If  the  first  inventor  keeps  his  in- 
vention a  secret,  or  does  not  put  it  in  practice  until  another  person  makes  the  same 
invention  and  obtains  a  patent  for  it,  the  patent  is  valid  and  will  prevaiL  DoUond's 
Case,  cited  by  BuUer,  J*,  in  2  H.  BL  487.    It  is  the  first  inventor  who  has  put  tha 
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the  invention,  prior  to  the  application  for  a  patent,  will  not 
affect  the  right  of  the  inventor,  provided  that  knowledge  was 
surreptitiously  obtained  and  communicated  to  the  public,  and 
there  is  no  acquiescence  in  the  public  use  by  the  inventor,  and 
he  immediately  asserts  his  right  {c)  But  after  the  patent  has 
been  obtained,  any  disuse  of  it  by  the  patentee,  unless  he  be  an 
alien,  within  the  fourteen  years,  is  not,  of  itself,  an  abandon- 
ment of  his  right  ((2)  It  has  been  a  point  of  some  discussion 
and  difficulty  to  determine  to  what  extent  an  invention  must  be 
useful  to  render  it  the  subject  of  a  patent  This  will,  as  a 
matter  of  fact,  depend  upon  the  circumstances  of  each  case.  It 
must  be  to  a  certain  degree  beneficial  to  the  community,  and  not 
injurious,  or  frivolous,  or  insignificant  («) 

The  act  of  Goligress  has  described,  in  substance,  the 
requisite  *  parts  of  a  valid  specification  of  the  discovery ;  *  870 
and  yet  the  defects  of  tfie  specification  is  one  great  source 
of  a  vexatious  and  perplexing  litigation  in  our  own,  as  well  as 
in  the  English  courts.  The  act  of  Congress  requires  drawings, 
with  written  references,  to  be  annexed  to  the  specification,  when 
the  nature  of  the  case  admits  of  them;  and  when  so  annexed, 
they  become  part  of  the  specification,  and  give  certainty  to  the 
description,  and  may  help  and  make  good  a  specification  which 
would  otherwise  be  defective,  (a)    In  the  present  improved  state 

ioTention  in  practice,  and  he  only,  that  is  entitled  to  a  patent.  Story,  J.,  in  Bedford 
V.  Hnnt,  1  Mason,  804.  The  doctrine  in  DoUond's  Case  la  not  law  in  the  United 
States.  The  first,  as  well  as  the  original  inventor,  who  first  perfects  and  adapts  his 
patent  to  use,  is  entitled  to  a  patent,  though  he  had  kept  his  invention  secret. 
Reed  v.  Cutter,  1  Story,  590.  And  again  it  is  said,  that  whoever  finally  perfects  a 
machine,  and  renders  it  capable  of  useful  operation,  is  entitled  to  a  patent,  although 
others  may  have  had  the  idea,  and  made  experiments  towards  putting  it  in  practice. 
Washburn  v.  Gould,  8  Story,  122.  The  En^^ish  statute  of  monopolies,  and  the  French 
law  according  to  M.  Renouard,  confine  the  patent  to  inventions  not  in  uw  at  the  tinu 
of  the  patent.  The  act  of  Congress  of  1886  'm  more  lai^e  and  liberal,  and  it  only 
requires  the  invention  to  be  new  at  the  time  of  the  wvention,  and  not  in  tue  at  the  time  of 
the  application  for  the  patent  The  French  doctrine  on  this  point  is  unreasonable, 
for,  according  to  that  doctrine,  even  if  there  be  a  confidential  disclosure  of  the  inven- 
tion, prior  to  a  patent,  or  if  the  public  have  acquired  the  knowledge  of  it  by  other 
means,  they  are  not  bound  afterwards  to  buy  the  secret,  though  a  subsequent  patent 
be  obtained,  for  it  is  no  longer  a  novelty.  Benouard*s  Traits  des  Brevets  d'Inven- 
tion,  170,  Paris  ed.  1825. 

(e)  Shaw  p.  Cooper,  7  Peters,  292. 

(d)  Gray  and  Osgood  v.  James,  1  Peters  C.  C.  408. 

(e)  Lowell  r.  Lewis,  1  Mason,  182;  Bedford  v.  Hunt,  ib.  80S;  Langdon  v.  De 
Groot,  1  Paine  C.  C.  203 ;  Evans  v.  Eaton,  1  Peters  C.  C.  822. 

(a)  Earle  v.  Sawyer,  4  Mason.  1. 
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of  tbff  arU,  it  is  often  a  qoeitioD  of  iniriiisic  dificahj, 
in  eaaea  of  the  inrentioo  of  miniite  addhicBs  to  eonq^licnied 
msuMoerj,  to  decide  wfaetlier  one  BadiiBe  operUcs  npoB  the 
ii^inm  priiMriple  as  another,  and  wfaetiier  that  wliidi  is  stated  to 
b^  an  improrement  be  reallr  nev  and  osefoL  (I)  The  material 
H-t  '^  ^rj  geoemllj  ii,  not  whether  the  Le  element,  of 
nu/ti'/n,  and  in  some  partienlars  the  aame  manner  of  opentioB, 
and  the  same  component  parts  are  nsed,  bat  whether  the  giTcn 
effect  be  produced  sobstantiallj  bj  the  same  mode  of  operation, 
and  the  same  combination  of  povers,  in  both  machines-  Mere 
colorafile  differences,  or  slight  improrements,  cannot  ahake  the 
ri^t  of  the  original  inventor,  (c)  If  a  machine  prodnees  sereral 
different  ettedB  bj  a  particular  construction  of  machinery,  and 
thr^e  effects  are  produced  the  same  way  in  another  machine,  and 
a  neir  effect  is  added,  the  inventor  of  the  latter  cannot  entitle 
himself  to  a  patent  for  the  vhole  machine.  He  is  entitled  to 
a  patent  for  no   more  than    his  improvemenL     And  if  the 

inventor  of  an  improvement  obtain  a  patent  for  the  vhole 
*  371  *  machine,  or  mix  up  the  new  and  the  old  discoveries 

together,  or  incorporate  in  bis  specification  inventions 
neither  novel  nor  his  own ;  the  patent  being  broader  and  more 
exterMive  than  the  invention,  and  claiming  thereby  things  which 
are  the  prof^erty  or  the  invention  of  others,  is  absolutely  and 
totally  void,  (a)    The  invention  must  be  substantially  new  in 

(b)  T)m  cmm  of  Hill  V.  Tbomp«m,  8  Taont.  875«  and  Eyuu  v.  Eaton,  7  Whealoii, 
$&4,  max  ^  M^lf^tiMl  aa  examplea  o(  the  intricacy  and  anbtlety  of  aoch  inviMtigitiona. 
Mr.  Phillip*  UnmM  the  fjatant  law  branch  of  our  jnrisprodence  the  metaphysies  of  the 
law.  The  heavy  tax  impoeed  in  EngUnd  on  Uking  out  a  patent,  and  the  diffieolty  of 
inoU'iiiinf^  and  enforcing  patent  righta,  and  the  distreaaing  litigationfl  which  so  fte- 
quently  atti>nd  them,  have  contributed  very  much  to  leaeen  their  value,  and  to  repieai 
the  utimulujf  which  patent  privi1eg»>8  were  intended  to  give  to  the  canae  of  adence. 

(e)  It  i«  laid  down  aa  a  general  rule,  that  where  two  machines  are  nManUially  the 
fiame,  and  ofierate  in  the  lame  manner,  to  produce  the  aame  result,  they  must  be  in 
principle  the  same,  though  there  be  a  formal  variation.  Washington,  J.,  in  Gray  ». 
James,  1  Peters  (\  C.  898 ;  and  see  the  Ute  English  cases  of  The  King  v.  Fnssel,  The 
King  V.  Lister,  The  King  v.  Daniell,  and  Brunton  v.  Hawkea,  dted  in  Phillips  on  the 
Uw  of  Patents,  128-188. 

(a)  Brunton  i;.  Hawkea,  4  B.  &  Aid.  640;  Stonley  v,  Hewitt,  arcuit  Court  U.  8* 
for  the  Southern  District  of  New  York,  November,  1885 ;  Lowell  v.  Lewis,  1  Mason, 
188 ;  Moody  ».  Fiske,  2  id.  112 ;  The  King  v.  Else,  Dav.  Pat.  Cas- 144;  [11  East,  109,  n., 
••  0. ;]  Wyeth  r.  Stone,  1  Story,  278.  [See  866,  n.  1,  A,  (g).]  The  American  decisiona 
uphold  the  patent  in  many  cases  in  which  it  would  be  void  under  the  English  law, 
because  in  the  American  patents  the  specification  can  be  resorted  to  for  a  conatmctioa 
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its  structure  and  mode  of  operation,  and  the  specification  must 
point  out  the  new  improvement  of  the  patentee,  so  as  to  show  in 
what  the  improvement  consists,  (i)  If  the  patentee  has  made 
a  combination  which  is  new  and  useful,  though  the  parts  of  the 
machine,  when  separate,  and  not  in  combination,  were  in  com- 
mon use  before,  he  is  entitled  to  his  patent.  The  law  has  no 
regard  to  the  process  of  mind  by  which  the  invention  was 
accomplished,  whether  tie  discovery  be  by  accident,  or  by  sudden 
or  by  long  and  laborious  thought,  (e) 

The  English  decisions  under  their  patent  law  are  essentially 
the  same.  The  Statute  of  Monopolies  of  21  James  I.  c.  8,  con- 
tains the  provision  under  which  patents  for  the  term  of  fourteen 
years  for  new  and  useful  inventions  are  granted.  It  does  not 
confine  the  privilege  to  British  subjects.  It  applies  to  ''the 
true  and  first  inventor  of  any  manner  of  new  manufactures 
within  the  realm,   which  others  at  the  time  of  granting  the 

of  the  title,  and  relieve  the  difficulty  arising  frop  the  defective  description  in  the 
patent.  The  specification  is  part  of  the  patent  Story,  J.,  in  1  Mason,  477 ;  Phillips 
on  the  Law  of  Patents,  228-231.  Nor  is  the  French  law  as  strict  and  severe  on  this 
point  as  the  English,  for  if  the  specifications  he  too  broad  or  defective,  it  does  not 
vitiate  the  whole  patent.  It  is  only  void  pro  taiUo.  Nor  if  the  process  claimed  by  the 
patentee  fails  in  one  point,  does  it  fail  in  toto,  M.  Perpigna,  in  his  treatise  on  the 
French  patent  law,  boasts  in  these  respects  of  the  superiority  of  the  French  law.  See 
his  treatise  at  lai^^e,  67-78,  in  vol.  iv.  of  the  Law  Library,  edited  by  Saiigeant  &  Lowber, 
at  Philadelphia,  1884.  It  is  a  clear  and  copious  work,  and  well  written  in  the  Eng* 
lish  language,  by  the  author,  who  is  a  "barrister  in  the  royal  court  of  Paris."  He 
says  he  was  induced  to  undertake  the  work  in  English  at  the  solicitation  of  his  Eng- 
lish and  American  clients.  Though  a  patent  be  too  broad  in  its  general  terms,  it 
may  be  limited  by  a  disclaimer  to  anything  before  known  or  used,  and  by  showing 
the  thing  intended  to  be  patented.  Whitney  v.  Emmett,  Bald.  C.  C.  U.  S.  808.  The 
English  act  of  5  &  6  Wm.  IV.  c.  83,  allows  the  patentee  to  enter  a  disclaimer  of 
any  part  of  the  title  or  specification,  so  as  to  save  the  loss  of  his  patent.  But  tlus 
American  act  of  1886  makes  a  more  effectual  provision,  by  allowing  a  surrender  of 
the  defective  patent,  and  taking  out  a  new  one  for  the  unexpired  part  of  the  term. 
So  the  act  of  8d  March,  1887,  c  84,  sec.  7  and  9,  declares  that  if  the  specification 
be  too  broad,  and  the  patentee  claims  beyond  his  original  invention,  he  may  disclaim, 
by  writing,  duly  attested  and  recorded,  the  excess  in  the  specification,  and  such  dis- 
claimer shall  be  considered  as  part  of  the  specification  to  the  extent  of  his  interest 
in  the  patent.  And  if  the  excessive  specification  did  not  arise  from  wilful  default  or 
fraud,  the  claim  shall  be  good  to  the  extent  of  the  invention,  if  it  be  of  a  material 
and  substantial  part  of  the  thing. 

{b)  Woodcock  V,  Parker,  1  Gall.  488 ;  Whittemore  v.  Cutter,  ib.  478 ;  Odiome  r. 
Winkley,  2  id.  51 ;  Lowell  v.  Lewis,  1  Mason,  182;  Evans  v.  Eaton,  7  Wheaton,  856; 
Dixon  o.  Moyer,  4  Wash.  68. 

(c)  Earle  v.  Sawyer,  4  Mason,  1 ;  Walker  v.  Congreve,  cited  in  Phillips  on  the  Law 
0f  Patents,  127,  from  the  Bep.  of  Arts,  2d  series,  xxix.  811. 
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patent  did  not  nae;^  it  has  been  decided  that  an  importer  ia 
within  the  clanae;  and  it  has  been  deemed  soffieient  to  entitle 
the  party  to  a  patent,  that  his  inrention  vaa  nem  m  Emylamdj 
and  that  it  was  immaterial  vhether  the  patentee  acquired  the 
diaeoverj  bj  atndj  or  travel,  or  only  introduced  what  waa  invented 

abroad.  The  policy  of  the  law  waa  equally  anawered  in 
*  372  either  *  caae.  (a)    It  ia  allowed  in  England,  aa  it  ia  with 

ua,  to  take  out  a  patent  for  an  addition  or  improvement 
in  any  former  inventi<m  or  machine.  (6)  But  the  invention 
must  be  new  and  uaeful,  and  the  apecification  intelligible,  and 
it  muat  accurately  deacribe  the  invention ;  and  if  it  covers  more 
than  ia  actually  new  and  useful,  it  destroys  the  patent,  even  to 
the  extent  to  which  it  mi^t  otherwise  have  been  supported.  A 
patent  was  declared  void  because  it  extended  to  a  whole  wateh, 
when  the  invention  was  of  a  particular  movement  only,  (c)  The 
holder  of  a  defective  patent  may  aurrender  it  to  the  department 
of  state,  and  obtain  a  new  one,  which,  being  a  continuation  of 
the  first,  shall  have  relation  to  the  emanation  of  the  first,  and 
the  rights  of  the  patentee  shall  be  ascertained  by  the  law  under 
which  the  original  application  was  made.(d)    In  no  case  can  a 

(a)  Edgebeny  v.  StepiieD%  2  Sdk.  447  ;  Ikivy  v.  Allin,  Noy,  182»  188 ;  Levis  r. 
Jfarling,  1  Lbjrd  4  WeU.  28  ;  4  Owr.  4  Pk.  52  ;  10  B.  4C.  22,  a.  a    If  we  wei«  to 
judge  ffom  the  laoguge  of  the  ststate  of  Jmmei»  and  from  the  constmetioii  giyen  to 
it  bj  Lord  Coke  himself,  3  Inst.  184  (and  he  vaa  chairman  of  the  committee  in  the 
House  of  Commons  vhich  reported  the  ImII),  the  patentee  himself  mnst  have  been  the 
true  and  Jlrd  inoeidoT  ;  and  there  voold  seem  to  be  no  foundation  for  the  opinion 
of  Lord  Holt  in  Edgeberry  v.  Stephens.     Bat  the  modem  Teoeived  doctrine  is  in  con- 
formity vith  the  decision  of  Lord  Holt.    Stniz  v.  De  la  Rue,  5  Rnssell,  322.     And 
this  is  the  sense  of  the  English  lav,  as  nnderstood  by  Mr.  Justice  Story,  in  Earle  v. 
Savyer,  4  Mason,  8  ;  thoa^h  it  was  admitted  that  the  kw  in  the  United  States  waa 
different,  and  Teqnired  the  patentee  to  be  alwdtUely  the  Jlrsl  invaUcr  of  the  machine,  ' 
in  its  simple  or  in  its  combined  character.     But  the  act  of  Congress  of  1836  (as  see  j 
tupra)  does  not  make  the  patent  void  in  all  cases,  thongh  the  thing  patented,  or  some  ! 
part  thereof,  had  been  before  known  or  need  in  some  foreign  conn  try.    The  seyerity 

of  the  former  statute  is  somewhat  mitigated  by  the  last  act,  which  only  reqnires  the 
belief  of  the  patentee  that  he  was  the  first  inventor  or  discoverer,  and  that  no  sub- 
stantial part  of  the  invention  had  before  been  patented  or  described  in  any  printed 
publication. 

(b)  Morris  v.  Branson,  cited  in  2  H.  Bl.  489  :  Bonlton  v.  Bull,  ib.  468  ;  Horn- 
blower  V.  Boulton,  8  T.  R.  96. 

{e)  Hill  V.  Thompson,  8  Taunt.  375  ;  3  Meriv.  629 ;  Jessop's  Case,  cited  in  2  H. 
BL  489  ;  Brunton  v.  Hawkes,  4  B.  4  Aid.  640  ;  Minter  v.  Mower,  1  Nev.  4  Peny, 
696. 

(d)  Grant  r.  Raymond,  6  Peters,  220  ;  Shaw  v.  Cooper,  7  id.  291 
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patentee,  by  taking  out  a  new  patent  for  the  same  invention,  or 
by  any  other  means,  prolong  his  exclusive  right  beyond  the 
limitation  annexed  to  the  first  patent  (e)  ^ 

A  patent  right  is  personal  property,  and  is  assignable;  find 
the  patented  article  may  be  seized  and  sold  on  execution.  (/) 

In  addition  to  the  ordinary  remedies  by  action,  for  violation 
of  a  patent  right,  the  party  in  possession  will  be  protected  in  the 
enjoyment  of  his  right  by  injunction,  provided  he  has  had  exclu- 
sive possession  of  some  duration,  (g)  If  the  right  be  doubtful, 
and  the  patent  be  recent,  the  courts  of  equity  will  not  interfere 
by  injunction  until  the  patentee  has  first  established  the  validity 
of  his  patent  in  a  court  of  law.  {h)    The  courts  having  cognizance 

(e)  Odiorne  9.  The  Amesbniy  Nail  Factory,  2  Mason,  28. 

(/)  Heaaee  v.  Stevenson,  8  B.  &  P.  565 ;  Sawin  v.  Guild,  1  QalL  495. 

(^)  Washburn  v.  Gould,  8  Story,  122. 

(A)  Sulliyan  v.  Bedfield,  1  Paine,  441 ;  HiU  v.  Thompson,  8  Meriy.  622 ;  Living, 
•ton  V,  Van  Ingen,  9  Johns.  507,  585  ;  Washburn  r.  G6uld,  8  Story,  122.  The  meas- 
ure of  damages  is,  in  each  case,  a  matter  of  fact  for  the  discretion  of  the  jury  under  the 
circumstances  ;  and  the  better  opinion  is,  that  it  is  not  the  legal  operation  of  the  ver- 
dict, in  a  case  of  piracy  for  making  and  using  a  patented  machine  (whatever  measure 
of  damages  may  be  given),  to  transfer  to  the  defendant  the  future  right  to  the  use  of 
the  machine.  A  verdict  and  a  judgment  against  a  trespasser,  for  using  the  machine 
for  one  period,  is  no  bar  to  a  like  action  for  the  use  in  another  and  subsequent  period. 
Whittemore  v.  Cutter,  1  Gall.  478 ;  Earle  v.  Sawyer,  4  Mason,  12-14.  The  law  of 
patents  in  France  is  founded  on  decrees  of  the  Constituent  Assembly  of  December  81, 
1790,  and  January  7  and  May  25,  1791  ;  and  it  assures  to  inventors  of  discoveries  in 
the  arts,  for  a  certain  period,  the  exclusive  right  to  make  and  sell  their  discoveries ; 
and  it  makes  no  distinction  between  Frenchmen  and  foreigners,  or  between  residents 
and  non-residents.  The  French  law  admits  of  three  distinct  kinds  of  patents,  viz. : 
Patents  for  inventions,  patents  for  improvements,  and  patents  for  importations  of  for- 
eign inventions  unknown  in  France.    Perpigna  on  the  French  Law  of  Patents,  23,  86, 

^  Where  the  commissioner  accepts  a  reissue  or  extension  are  closed  in  such  a 

surrender  of  an  original  patent,  and  grants  suit  by  the  decision  of  the  commissioner, 

a  new  patent,  or  grants  an  extension,  his  Thus,  it  cannot  be  set  up  that  the  exten- 

decision  is  not  re-examinable  in  a  suit  for  sion  was  obtained  by  fraud.    11  WalL 

infringement,  unless  it  is  apparent  upon  545  ;  Rubber  Co.  v,  Goodyear,  9  WaU. 

the  face  of  the  patent  that  he  has  ex-  788,  796. 

ceeded  his  authority ;  that  as  a  matter  of         Whether  patents  and  copyrights,  held 

legal  construction  the  old  and  the  new  under  the  laws  of  the  United  States,  are 

patent  are  not  for  the  same  invention,  subject  to  seizure  and  sale  on  execution 

Seymour  v.  Osborne,  11  Wall.  516,  548.  was  doubted  but  not  decided  in  Stevens 

So  it  is  said  that,  although  matters  of  con-  v.  Gladding^  17  How.  447.     By  the  United 

struction  arising  upon   the  face  of  the  States  Bankrupt  Act  of  March  2,  1867, 

instrument  are  stiU  open,  all  matters  of  §  14,  patents  and  patent  rights  and  copy* 

ffM!t  connected  with  the  surrender  and  rights  pass  to  the  assignee. 
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of  the  subject  may  award  to  the  amount  of  treble  the  actual 
damages  found  bj  the  jury,  for  making,  using,  or  selling  the 
thing  secured  to  another  by  patent ;  and  all  cases  arising  under 

47,  84.  A  decree  pf  Napoleon  of  the  18th  of  Augost,  1810,  placed  patents  for  impor- 
tations on  the  same  footing  with  patents  for  inventions ;  but  that  law  is  not  now  in 
force,  and  therefore  patents  for  improved  inventions  cannot  extend  beyond  the  term 
fixed  for  the  expiration  of  the  privilege  in  the  foreign  country.  lb.  84,  85.  The  pat- 
ent may  be  taken  out  for  five,  ten,  or  fifteen  years,  at  the  option  of  the  patentee,  under 
the  charge  of  a  tax  proportioned  to  the  time  ;  and  whoever  first  imports  a  foreign  dis- 
oovery  or  improvement  is  entitied  to  the  privilege  of  an  inventor.  The  patentee  must 
exhibit  a  true  and  accurate  specification  of  the  principles,  plans,  and  models  of  his  dis- 
covery or  importation.  If  he  obtains  a  patent  for  the  same  object  in  a  foreign  country, 
he  forfeits  his  French  patent.  The  French  jurisprudence  on  this  point  is  very  fully 
considered  by  A.  G.  Benouard,  in  his  Traits  des  Brevets  d'Invention,  de  Perfectionne- 
ment  et  d'Importation,  Paris,  1825.  The  conditions  necessary  to  the  validity  of  a 
French  patent,  says  M.  Perpigna,  are,  1.  The  invention  must  be  lawfuL  2.  It  must 
be  new.  8.  The  inventor,  improver,  or  importer  must  disclose  at  once,  in  the  specifi- 
cation, his  whole  secret.  4.  Whatever  improvements  he  makes,  he  must  declare  them, 
and  obtain  additional  patents  for  them.  5.  After  having  taken  a  patent  in  France, 
the  patentee  must  not  take  a  patent  for  the  same  thing  in  a  foreign  country.  6.  He 
must  put  his  invention  into  practice  within  two  years.  See  the  Prtrndi  law  and  prac- 
tice of  patents  for  inoentionSf  improvementSy  and  impartaiums,  by  M.  Perpigna,  62.  The 
same  questions  concerning  the  priority  of  invention  and  the  requisite  proofs  have  dis- 
turbed the  French  tribunals,  which  have  so  long  been  agitated  in  ours.  (Repertoire 
de  Jurisprudence,  tit.  Brevet  d'Invention.  Questions  de  Droit,  v.  187.)  The  law  as 
to  patents  for  new  inventions  and  discoveries,  in  the  dominions  of  the  Emperor  of 
Austria,  rests  upon  an  imperial  decree  of  December  6, 1820.  By  that  decree,  foreigners^ 
residents,  and  non-residents  may  obtain  patents  on  the  same  terms  as  t^e  native  sub- 
jects. The  objects  of  the  patents  are  new  discoveries  ;  but  those  are  considered  as  new 
which,  although  known  in  other  countries,  are  not,  at  the  time  of  the  application,  in 
practical  use  in  the  Austrian  dominions,  nor  specifically  described  in  any  printed  work. 
The  patents  may  be  taken  out  for  fifteen  years  ;  and  the  application  for  them  must  de- 
scribe, accurately  and  minutely,  the  invention,  discovery,  or  improvement,  and  be  ac- 
companied with  models,  if  the  nature  of  the  case  requires  them.  The  patentee  must 
put  his  invention  into  practice  within  one  year  from  the  date  of  the  patent,  or  he  for- 
feits it.  See  the  substance  of  the  Austrian  decree,  inserted  in  the  Appendix  to  Mr. 
Phillips's  Treatise  on  Patents.  In  the  same  appendix  is  also  given  the  patent  law  of 
the  Netherlands,  made  in  1817.  It  is  very  analogous,  in  its  chief  provisions,  to  the  act 
of  Congress  of  1836.  It  allows  patents,  not  exceeding  fifteen  years,  to  the  persons 
who  have  made  any  invention  or  essential  improvement  (not  already  used  in  the 
kingdom  by  another  person,  or  described  in  any  work  printed  or  published)  in  any 
branch  of  arts  or  manufactures,  and  also  to  those  who  shall  first  introduce  or  practise 
in  the  kingdom  any  invention  or  improvement  made  in  foreign  countries.  Patents  for 
foreign  inventions  or  improvements,  and  under  foreign  patent,  may  be  granted  for  the 
unexpired  term  ;  but  the  thing  roust  be  manufactured  in  the  kingdom.  A  subsequent 
patent  in  a  foreign  country  vacates  the  patent ;  and  the  thing  patented  must  be  put  in 
practice  within  two  years.  The  Spanish  patent  law  is  founded  on  a  decree  of  the  king 
and  cortes,  of  October  14,  1820.  It  grants  a  monopoly  of  any  art  or  manufacture  to 
the  inventor,  for  ten  years ;  to  him  who  improves  it,  for  six  years  ;  and  to  him  who 
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the  patent  laws  are  made  originally  cognizable,  as  well  in  equity 
as  at  law,  in  the  Circuit  Court  of  the  United  States,  and  in  the 
district  courts  having  the  jurisdiction  of  circuit  coui*ts,  with 
the  right  to  a  writ  of  error  or  appeal,  as  in  other  cases,  to 
the  Supreme  Court  of  the  United  States,  (i) 

*(2.)  A8  to  Copyrights  of  Authors. {ay  —  The  authors* 878 

imports  it,  for  five  years.  The  law  ia  weU  drawn  and  guarded,  and  is  annexed  to  the 
treatise  of  M.  Renouard. 

The  yaloable  work  of  Mr.  PhiUips,  of  Boston,  on  The  Law  of  Patents  far  Inventions^ 
is  an  elaborate  production,  and  contains  a  critical  examination  of  all  the  English  and 
American  cases  applicable  to  the  subject ;  and  they  are  well  digested.  He  has  like- 
wise incorporated  in  his  treatise  much  interesting  information  on  the  French  law  of 
patents,  drawn  from  the  excellent  treatise  of  M.  Benouard ;  so  that  the  work  gives  us 
an  enlarged  and  accurate  survey  of  the  English  and  French,  as  weU  as  American,  law 
of  patents. 

It  may  be  here  observed  that  although  a  merchant  or  trader  has  no  patent  right  rel- 
ative to  the  disposition  of  his  goods  and  manufactured  articles,  yet  the  law  will  throw 
a  protection  over  the  particular  marks  or  signs  he  may  habitually  affix  to  his  goods,  to 
distinguish  them  ^m  similar  articles  belonging  to  others;  and  if  another  person 
fraudulently  uses  those  marks  and  signs,  with  intent  to  iigure  him  in  his  trade,  he  wUl 
.be  entitled  to  a  special  action  on  the  case  at  law  for  damages,  and  to  a  much  more 
prompt  and  effectual  remedy  in  equity,  by  injunction  to  restrain  such  a  fraudulent  in- 
vasion  of  his  private  right.  By  statute  of  New  York,  of  May  14,  1846,  and  of  New 
Jersey,  1847,  to  counterfeit  or  forge  any  private  stamp  or  label,  with  fraudulent  intent, 
is  made  penal.  Popham,  144,  where  Doderidge,  J.,  stated  a  case  of  a  successful  action 
in  22  Eliz.,  against  a  clothier,  by  another  clothier,  who  used  his  marks  to  ill-made 
cloth.  Sykes  v.  Sykes,  8  B.  &  C.  541 ;  Blofeld  v.  Payne,  4  R  &  Ad.  410;  Knott  v. 
Morgan,  2  Keen,  213 ;  Motiey  r.  Downman,  8  M.  &  Cr.  1 ;  Taylor  v.  Carpenter,  [11 
Paige,  292  ;  2  Sandf.  Gh.  603.  See  2  Woodb.  &  M.  1 ;]  Coates  v,  Holbrook,  before 
Ass.  v.  Cfa.  Sandford,  8  N.  T.  Legal  Observer,  404  ;  2  Sandf.  Ch.  586 ;  ib.  608. 

{%)  Act  of  Congress,  July  4,  1836,  c.  857,  sec.  14,  17. 

(a)  Since  the  last  edition  of  this  work,  George  Ticknor  Curtis,  Esq.,  already  favor- 
ably known  to  the  profession  by  his  work  on  Merchant  Seamen,  has  published  an  essay 
**on  the  law  of  copyright  in  books,  dramatical  and  musical  compositions,  letters,  and 
other  manuscript  engravings  and  sculpture,  as  enacted  and  administered  in  England  and 
Amtriea"    It  ia  an  admirable  work,  and  worthy  of  the  attentive  perusal  of  the  pro- 


^  OipyrighU(x)'^(a)^atute.-^'Rji^e    c.  230,  %  Vi  et  seq.  (before  cited  as  to 
act  of  July  8, 1870,  16  U.  8.  St.  at  L.  212,     patents  and  trade  marks),  the  previous 


(x)  Copyright,  —  The  Act  of  Mar.  8, 
189t  ch.  565  (26  St.  at  L.  1106)  secures 
to  authors  having  copyrights  the  exclu- 
sive right  to  diumatize  or  translate  their 
works,  and  otherwise  amends  the  Copy- 
right Act.  See  Harper  v.  Banous,  67  Fed. 
Rep.  904.  The  Act  of  Mar.  2,  1895,  ch. 
194  (28  St.  at  L.  965)  amends  the  law  as 


to  infringements  upon  maps,  charts,  dra- 
matic and  musical  compositions,  works  of 
art,  photographs,  &c. 

The  registered  title  of  a  book  should  be 
its  real  name,  not  a  description  of  it. 
Daly  V.  Webster,  1  U.  S.  App.  578  ;  see 
52  Albany  L.  J.  69.  As  to  depositing 
two  copies  of  the  work  with  the  Librarian 
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of  books,  maps,  charts,  and  musical  compositions,  and  the 
inventors  and  designers  of  prints,  cuts,  and  engravings,  being 

fesdonal  reader.    [1.   Literary  Property,  —  At  Common  Law  (y) — The  right  of  an 
.  author  to  have  restrained  any  imitation  of  the  title  and  appearance  of  hia  book  is  a 

acts  as  to  copyrights  are  consolidated  and  fences,  kc,  §  86  provides  that  any  citizen 
former  acts  repealed,  except  as  to  existing  of  the  United  States,  or  resident  therein, 
rights,  caoses  of  action,  applications,  of-    who  shall  be  the  author,  inventor,  de- 

of  Congress,  and  giving  notice,  see  Belford  v.  Mast,  65  id.  995 ;  Osgood  v.  A.  S.  Aloe 

V.  Scribner,  144  U.  S.  488  ;  Callaghan  v.  I.  Co.,  69  id.  291 ;  Jewellers'  M.  Agency 

Myers,  128  U.  S.  652  ;  Hefel  v.  Whitely  v.  Jewellers'  VIT.  P.  Ca,  84  Hun,  12. 
Land  Co.,  54  Fed.  Bep.  179  ;  Werckmeister         An  undivided  interest  in  a  copyri^^t 

V.  Pierce  6  B.  M.  Co.,  63  id.  445  ;  Snow  may  be  assigned  :   Black    v.   Henry  G. 


{y)  Literary  Property.  —  At  common 
law,  —  As  to  written  lectures  delivered  be- 
fore an  audience  limited  and  admitted  by 
tickets,  or  a  class  of  students,  each  person 
attending  is  entitled  to  take  the  fullest 
notes  for  his  personal  use ;  but  the  deliv- 
ery of  the  lecture  is  not  a  communication 
to  the  public,  and  an  attempt  to  publish  it 
may  be  restrained  by  injunction.  Caird  v. 
Sime,  12  A.  C.  326  ;  Nicok  v.  Pitman,  26 
Oh.  D.  374 ;  Drummond  v.  Artemus,  60 
Fed.  Bep.  889.  So  a  dramatic  work,  which 
has  not  been  printed  or  copyrighted,  may 
be  protected  by  injunction,  when  infringed 
by  a  spectator  who  paid  to  see  it  on  the 
stsge  and  wrote  it  from  memory.  Tomp- 
kins V.  Halleck,  133  Mass.  321.  See 
Bristol  V.  £q.  L.  Ass.  Soc.,  132  K.  T.  264  ; 
Fleron  v.  Lackaye,  14  N.  Y.  S.  292 ; 
Simmons  Hardware  Co.  v.  Waibel  (S. 
Dak.),  11  L.  R.  A.  and  note;  Lee  v.  Gib- 
bings,  67  L.  J.  263  ;  Eenrick  v,  Danube 
C.  Co.,  89  W.  R.  478  ;  Pott  v.  Altemus, 
60  Fed.  Bep.  889  ;  French  v.  Ereling,  68 
id.  621 ;  Root  v,  Borst,  65  Hun,  622. 

The  common  law  does  not  prevent  the 
use  of  the  name  of  a  novel  for  a  play  : 
Harper  v.  Ranous,  67  Fed.  Rep.  904; 
and,  apart  from  statute,  a  novel  is  not  in- 
fringed by  a  translation  or  dramatization 
thereof.  Copinger  on  Copyright  (3d  ed.), 
85,  242,  378 ;  Fleron  v.  Lackaye,  14  N. 
Y.  S.  292. 

[608] 


Equity  will  not  eigoin  the  publication 
of  a  biography  of  the  plaintiff  or  of  a 
member  of  his  family.  Corliss  v.  £.  W. 
Walker  Co.,  57  Fed.  Rep.  484.  But  the 
publication  of  a  picture  of  a  deceased 
member  of  the  plaintiff's  family  may  be 
enjoined,  if  in  violation  of  the  contract 
under  which  the  picture  was  allowed  to  be 
taken  from  a  portrait  and  photograph. 
Ibid.  The  right  to  enjoin  a  statue  of  a 
deceased  person,  as  invading  his  right 
of  privacy,  does  not  survive  him,  and 
his  relatives,  if  they  seek  to  enjoin 
it,  must  show  some  invasion  of  their 
own  rights.  Schuyler  v.  Curtis,  147 
N.  Y.  434.  A  photographer  employed 
to  take  a  person's  photograph  for  money, 
may  be  restrained  from  selling  or  exhibit- 
ing copies,  on  the  grounds  both  of  implied 
contract  and  breach  of  confidence.  Pol- 
lard V.  Photographic  Ca,  40  Ch.  D.  845. 
See  Press  Pub.  Co.  r.  Falk,  69  Fed.  Rep. 
324  ;  48  id.  678  ;  Gutt  L.  &  E.  Co.  v.  Falk, 
14  U.  S.  App.  15 ;  Springer  lith.  Co.  v. 
Falk,  20  id.  296.  So  the  publication  of 
the  plaintiff's  portrait  in  a  newspaper 
with  that  of  another  person  of  the  same 
profession,  and  inviting  readers  to  vote 
on  their  popularity,  may  be  enjoined. 
Marks  v.  Jaffa,  26  N.  Y.  S.  908. 

A  nem  de  plume  may  be  protected  by 
injunction.  Munroe  «.  Tousey,  59  Hun, 
622. 
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citizens  of  the  United  States,  or  residents  therein,  (i)  are  entitled 
to  the  exclusive  right  of  printing,  reprinting,  publishing,  and 

common-law  right,  and  not  dependent  on  the  copyright  laws.  It  is  analogous  to  trade 
mark.  Dicks  v,  Yates,  18  Ch.  D.  76 ;  Kelly  v.  Byles,  18  Ch.  D.  682 ;  Metzler  v. 
Wood,  8  Ch.  D.  606 ;  Robertson  v.  Berry  &  Co.,  50  Md.  591.  See  Weldon  v.  Dicks, 
10  Ch.  D.  247,  explained  in  Dicks  9.  Yates,  supra.  So  the  right  of  an  author  to  his 
unpablished  manuscript  is  protected  independently  of  statute,  so  long  as  it  is  not  pub- 
lished.   French  v.  Maguire,  66  How.  Pr.  471 ;  Bees  v.  Peltzer,  75  111.  475. 

2.  Copyright,  —  (a)  Statute,  —  Sec.  97,  supra,  has  been  slightly  amended  by  Stat 
June  18,  1874  (18  St.  at  L.  78),  and  Stat.  Aug.  1,  1882  (22  St.  at  L.  181).    The  acts 

(b)  A  bill  was  introduced  into  the  Senate  of  the  United  States,  in  February,  1837, 
by  Mr.  Clay,  extending  the  privilege  of  the  act  to  the  non-resident  subjects  of  Great 
Britain  and  France  in  respect  to  future  publications.  It  was  stated  that  as  American 
authors  could  be  protected  abroad  in  their  productions,  under  the  copyright  laws  of 
those  two  kingdoms,  such  an  extension  of  the  privilege  was  called  for  on  a  principle  of 
reciprocity  as  weU  as  of  justice.  The  biU,  we  regret  to  say,  did  not  pass  into  a  law. 
Mr.  Lieber,  in  a  letter  to  Mr.  Preston  on  international  copyright  (1840),  has  uiged  the 
justice  of  such  a  law  with  his  ustud  ability  and  force.  In  Bentley  v,  Foster,  10  Sim. 
329,  the  vice-chancellor  of  England  held,  that  an  alien,  resident  abroad,  who  composes 
a  work  abroad  and  publishes  it  first  in  England,  was  entitled  to  the  protection  of  copy- 
right. By  the  statute  of  7  &  8  Vict.  c.  69,  the  queen  in  council  may  grant  a  copyright 
in  any  book,  print,  or  works  of  art,  which  at  the  time  of  such  order  shall  be  first 
published  in  any  foreign  country,  to  the  authors,  &c.,  and  their  representatives  and 
assigns,  for  a  term  not  exceeding  that  of  the  author's  copyright  therein  in  England. 

The  earliest  instance  of  a  protected  copyright  for  printing  books  was  granted  by  the 
senate  of  Venice  in  1469  ;  and  as  early  as  1486,  a  censorship  of  the  press,  or  restraint 
on  the  sale  of  printed  books,  was  introduced  in  Germany.  Hallam*s  Introduction  to 
the  Literature  of  Europe,  i.  344,  848. 


signer,  or  proprietor  of  any  of  the  things 
mentioned  in  the  text,  any  dramatic  com- 
position, photograph  or  negative  thereof, 
or  of  a  painting,  drawing,  chromo,  statue, 
statuary,  and  of  models  or  designs  intended 
to  be  perfected  as  works  of  the  fine  arts, 
and  his  executors,  administrators,  or  as- 
signs, shall,  upon  complying  with  the 
provisions  of  the  act,  have  the  sole  liberty 


of  printing,  reprinting,  publishing,  com- 
pleting, copying,  executing,  finishing,  and 
vending  the  same ;  and,  in  the  case  of  a 
dramatic  composition,  of  publicly  perform- 
ing or  representing  it,  or  causing  it  to  be 
performed  or  represented  by  others ;  and 
authors  may  reserve  the  right  to  dramatize 
or  to  translate  their  own  works.  The  pro- 
visions as  to  the  original  term  of  twenty- 


AUon  Co.,  42  Fed.  Rep.  618  ;  56  id.  764  ;     Jefferson,   88   Fed.   Rep.   847;  Fuller  v. 


and  before  copyright  is  secured,  an  author's 
rights  may  he  assigned  by  parol.  Ibid.  ; 
Callaghan  v,  Myers,  128  U.  S.  617. 

Dramatic  effects  and  combinations, 
though  accompanied  by  but  little  dialogue, 
may  be  copyrighted  as  dramatic  composi- 


Bemis,  50  id.  926;  Daly  t.  Webster,  66 
id.  483 ;  Henderson  v.  Tompkins,  60  id. 
758  ;  see  Daly  v.  Brady,  69  id.  285 ;  Fuller 
V,  Blackpool,  &c.  Co.,  [1895]  2  Q.  B.  429. 
Prints,  jnctures,  and  labels,  which  %re 
proper  subjects  of  trade  marks,  cannot  be 


tions,  when  directly  connected  with  the    copyrighted.    Higgins  v.  Eeuffel,  140  U. 
words  and  action  of  the  play.    Serrara  v.    S.  428  ;  Schumacher  v,  Wogram,  85  Fed. 
VOL.  II.  —  89  [609] 
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vending  them,  for  the  term  of  twenty-eight  years  from  the  time 
of  recording  the  title  thereof;  and  if  the  author,  inventor,  or 

* 

against  which  the  copyright  Uws  protect  are :  (a)  Publication  of  onaathorized  editions^ 
or  introdnction  and  sale  of  foreign  reprints,  «'.  e.  literary  piracy,  (b)  Unlawful  appro- 
priation of  the  fruits  of  a  previous  author's  literary  labor,  i.  e,  literary  larceny,  James^ 
L.  J.,  in  Dicks  v.  Yates,  18  Ch.  D.  76,  90.  In  order  that  there  may  be  copyright  in 
a  title  to  a  work,  the  title  itself  must  be  original,  either  in  matter  or  in  oombinatlon. 
Dicks  V.  Yates,  18  Ch.  D.  76.    See  Osgood  v.  Allen,  1  Holmes,  186. 

\b)  In/rinffemerU.  —  A  dramatization  of  an  existing  novel  is  not  an  infringement  of 
the  copyright  of  the  novel  or  of  a  different  dramatization  of  the  same  noveL  Toole  v. 
Young,  9  L.  R.  Q.  B.  528.    A  person  may  use  previous  works,  maps,  &c,  as  guidea 


eight  years,  and  the  extension  for  fourteen,  the  office  of  the  Librarian  of  Congress  at 

are  continued  in  (§  87,  88^  that  as  to  Washington.*'    ( 98  punishes  the  insertion 

assignment,  post,  883,  n.  («),  in  §  89.    No  of  auch  a  notice  contrary  to  the  truth  ; 

person  is  entitled  to  a  copyright  unless  he  and  infringements  are  punished  by  }§  99- 

shall,   before  publication,  deposit  in  the  101.     The  provision  mentioned  on  p.  880, 

mail  a  printed  copy  of  the  title  of  the  book  as  to  infringement  of  MSSw,  is  found  in 

or  other  article,  or  a  description  of  the  (  102 ;  and  the  exclusion  of  foreign  works 

painting,  &c.,  addressed  to  the  librarian  from  the  operation  of  the  act  (875)  is  in 

of  Ck)ngress,  before  publication,  and,  with-  §  108.    By  §  106  all  actions,  Ac,  in  equity 

in  ten  days  from  publication,  deposit  in  or  at  law,  whether  civil  or  penal,  arising 

the  mail  two  copies  of  the  book,  &c.,  or  a  under  the  copyright  laws  of  the  United 

photograph  of  the  painting,  &c.,  addressed  States,   are  originally  cognizable  in  the 

in  like  manner.     §§  90,  98-96 ;  Struve  v.  circuit  courts,  &c.,  and  §  107  gives  a  writ 

Schwedler,  4  Blatchf.  28.      By  §  97,  the  of  error  or  appeal  to  the  Supreme  Court 

notice  of  copyright  to  be  printed  on  the  without  regard  to  the  sum  or  value  in 

book,  kc,  is  "  Entered  according  to  act  of  controversy. 

Congress,  in  the  year ,  by  A.  B.,  in  {b)  Who  may  obtadn.  —  In  Jeffeiys  v. 

Rep.  210.  Blank  forms  may  be  copy*  Donaldson,  57  id.  82.  There  can  be  no 
righted.  Brightley  v.  Littleton,  87  id.  108.  valid  copyright  in  such  parts  of  the  law 
A  compilation,  involving  original  labor,  reports,  whether  syllabi  or  opinions,  as 
may  be  copyrighted.  Leslie  v.  Young,  are  prepared  by  the  judges.  Banksv.  Man- 
[1894]  A.  C.  885  ;  Hanson  v.Jaccard  Jew-  Chester,  128  U.  8.  244;  Callaghan  r. 
dry  Co.,  82  Fed.  Rep.  202  ;  West  Pub.  Myers,  id.  617  ;  Connecticut  v.  Gould,  84 
Co.  V.  Lawyers'  Co-op.  Pub.  Co.,  64  id.  Fed.  Rep.  819  ;  West  Pub.  Co.  v.  lawyers* 
860 ;  Chicago  D.  D.  Co.  v.  Chicago  D.  Co.,  Co-op.  Pub.  Co.,  64  id.  860.  A  State  is 
66  id.  977 ;  American  T.  R.  Ass'n  «.  not  strictly  entitled  to  a  copyright  as  a 
Gocher,  70  id.  287.  As  to  the  two  years'  «  citizen.'*  Banks  v.  Manchester,  128  U. 
limitation,  see  Wheeler  p.  Cobbey,  70  id.  S.  244  ;  see  86  Cent  L.  J.  257  ;  Yuengling 
487.  Congress  has  power,  under  the  p.  Schile,  12  Fed.  Rep.  97,  108.  News- 
Constitution,  to  authorize  copyright  of  paper  articles  may  be  copyrighted,  at 
photographs  requiring  skill  or  embodying  least  when  they  are  of  permanent  interest, 
in^ectual  conoeptions  :  Burrow-GUes  Walter  v.  Steinkopff,  [1892]  8  Ch.  489  ; 
Lith.  Co.  9.  Sarony,  111  U.  S.  58  ;  Falk  Chilton  p.  Progress  Printing  Co.,  [1895] 
V.  Gast  L.  &  £.  Co.,  48  Fed.  Rep.  262 ;  2  Ch.  29,  and  W.  N.  62 ;  Cate  v.  Devon 
Falk  V.  Brett  Lith.  Co.,  id.  678  ;  Falk  v.  kc  Co.,  40  Ch.  D.  500.    See  Lamb  v. 
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designer,  or  any  of  them,  where  the  work  was  originally 
composed  and  made  *  by  more  than  one  person,  be  living,  *  874 

and  helps,  proyidlng  he  bestows  such  labor  on  the  materials  gained  as  to  produce  an 
original  result.     Silas  Fanner  9.  The  Calrert,  &c  Co.,  1  Flip.  228. 

(c)  CiHABnMfn,  —  In  Powell  v.  Head,  12  Ch.  D.  686,  a  case  of  dramatic  copyright, 
it  was  held  by  Jessel,  M.  R.,  that  one  part  owner  of  a  copyright  had  no  power  to  grant 
a  license  to  represent  the  play  without  the  consent  of  the  others,  and  that  one  repre- 
sen  ting  it  under  such  license  was  liable  to  the  penalty  provided  by  St.  3  WilL  IV.  c. 
15.  But  in  Carter  v.  Bailey,  64  Me.  458,  it  was  held  that  co-owners  of  a  copyright 
are  under  no  obligation  to  account  irder  as  for  their  use  of  the  right.  Compare  cases 
on  co-ownership  in  patents,  aidt^  866,  notes.  —  b.] 


Boosey,  4  H.  L.  G.  815,  it  was  held,  after  in  the  United  Kingdom,  wheresoever  he 
great  discussion  and  considerable  differ-  might  then  be  residing.  Routledge  o. 
ence  of  opinion  among  the  judges,  that  a  Low,  L.  R.  8  H.  L.  100 ;  a.  c.  Low  v. 
foreigner  living  at  Milan  and  composing  Routledge,  L.  B.  1  Ch.  42.  See  also  Low 
a  literary  work  there,  could  not  convey  a  v.  Ward,  L.  R.  6  £q.  415.  The  American 
title  of  copyright  by  assignment  to  another  law  has  been  leas  liberal,  and  it  has  been 
foreign  resident,  under  which  his  assignee,  held  that  a  transient  sojourner  is  not  a 
publishing  in  England,  would  be  entitled  "resident"  entitled  to  the  protection  of 
to  protection.  This  was  under  the  statute  the  earlier  acts  of  Congress.  Boucicault 
of  Anne  ;  but  under  the  5  ft  6  Viet.  c.  45,  v.  Wood,  7  Am.  Law  Reg.  n.  a.  589.  Cf. 
it  has  been  held  that  an  American  who  went  §  86  of  the  present  act,  twpra, 
to  Canada  for  a  few  days  by  arrangement,  (r)  WKal  will  be  proUded.  —  Thb  sub- 
while  her  book  was  being  published  in  ject  of  a  book  need  not  be  new,  nor  the 
London,  was  entitled  to  the  protection  of  materials  original,  in  order  to  entitle  an 
the  law ;  and  it  was  thought  by  Lord  author  to  a  copyright,  provided  he  has 
Cairns  and  Lord  Westbury  that  the  same  made  a  new  arrangement  and  combination 
was  true  of  every  author  who  first  published  of  materials  by  his  own  intellectual  labor. 


Evans,  [1892]  3  Ch.  462  ;  Leslie  v.  Toung, 
[1894]  A.  C.  885. 

A  tableau  vivant,  consisting  of  a  tem- 
porary arrangement  of  living  figures, 
does  not  infringe  upon  a  painting  which 
it  reproduces,  but  a  newspaper  cut  of  the 
tableau  may  infringe  upon  the  painting. 
Hanfstaengl  r.  Empire  Palace,  [1894]  2 
Ch.  1  ;  [1895]  W.  N.  76  ;  Hanfstaengl 
V.  Baines,  [1894]  8  Ch.  109 ;  [1895]  A. 
C.  20.  A  book  is  infringed  upon,  when 
it  is  used  not  only  for  information  but  is 
substantially  appropriated.  Gtlmore  «. 
Anderson,  88  Fed.  Rep.  846  ;  S.  a  White 
BenUl  Co.  v.  Sibley,  id.  751. 

IntcQt  is  not  material  to  the  infringe- 
ment of  a  copyright  or  trade  mark.  Fiahel 
V.  Lueckely  58  Fed.  Rep.  499  ;  Vulcan  9. 


Myers,  189  N.  T.  864.  Printer  and  pub- 
lisher are  both  liable  for  infringement. 
Belford  v.  Scribner,  144  U.  S.  488. 

Under  the  U.  S.  Rev.  Stats.  §  4970, 
the  right  to  an  account  or  profits  is  inci* 
dent  to  the  right  to  an  injunction  in  copy- 
right cases.  Belford  v.  Scribner,  144  U. 
S.  488  ;  Falk  o.  Cast  Lithograph  Co.,  54 
Fed.  Rep.  890.  Upon  a  copyright  bill, 
an  account  of  profits  may  be  ordered 
under  the  prayer  for  general  relief.  Gil- 
more  9.  Anderson,  88  Fed.  Rep.  846,  848. 
When  infringement  of  a  copyright  is  es- 
tablished, an  injunction  may  issue,  al- 
though actual  damage  is  not  proved,  and 
without  regard  to  the  intent.  Fishel  v. 
Lueckel,  58  Fed.  Rep.  499  ;  Reed  v.  Hol- 
Ijday,   19  id.   825.    As  a  libel  most  be 
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and  a  citizen  of  the  United  States,  or  resident  therein,  at  the 
end  of  the  term,  or,  being  dead,  shall  have  left  a  widow,  or 


Greene  V.  Bishop,  1  Cliff.  186  ;  Emerson  v. 
Davies,  8  Story,  768  ;  Boucicault  v.  Fox, 
5  Blatchf.  87  ;  Atwill  v,  Ferrett,  2  Blatchf. 
89  ;  Jarrold  v,  Hoals^on,  3  Kay  &  J.  708  ; 
[Bollinger  v.  Mackey,  15  Blatchf.  550.] 

(d)  Infringement.  — Jodge  Story's  prop- 
osition as  to  infiingemeni  at  the  end  of  n. 
(a),  post,  883,  is  sustained  by  Emerson  v. 
Davies,  8  Story,  868  ;  Webb  v.  Powers, 
2  Woodb.  &  M.  497 ;  Greene  t^.  Bishop,  1 
Cliff.  186  ;  Lewis  v.  Fullarton,  2  Beay.  6 ; 
Jarrold  v.  Honlston,  8  Kay  &  J.  708; 
[Chatterton  v.  Cave,  8  App.  Cas«  483 ; 
Bradbury  9.  Hotten,  8  L.  R.  Ex.  1  ; 
Perns  v,  Hexamer,  99  U.  S.  974.  See 
especially  Lawrence  v.  Dana,  4  Cliff.  1,  in 
which  the  subject  is  discaased  at  great 
length.  In  Baker  v.  Selden,  101  U.  S.  99, 
it  was  held  that  a  copyright  of  a  book  did 
not  protect  an  art  described  therein.]  So 
the  U9e  of  all  that  is  substantial  and  ma- 
terial in  a  scene  of  a  copyrighted  play  in 


the  same  order,  and  so  as  to  convey  similar 
impressions  to  the  spectators,  is  an  in- 
fringement, although  it  consists  more  of 
action  according  to  stage  directions,  than 
of  words ;  as  when  the  railroad  scene  in 
"Under  the  Gaslight*'  was  used  by 
Boucicault  in  "After  Dark."  Daly  v. 
Palmer,  6  Blatchf.  256  ;  3  Am.  Law  Rev. 
453.  See,  as  to  a  picture.  Turner  v. 
Robinson,  10  Ir.  Oh.  121 ;  ib.  510  ;  Fkr- 
ton  9.  Prang,  7  Am.  Law  Bev.  857.  So 
Ib  a  copy  of  the  title  and  general  appear- 
ance of  a  book,  with  colorable  variations. 
Mack  V.  Petter,  L.  R.  14  Eq.  481 ;  com- 
pare Osgood  17.  Ailen,  7  Am.  Law  Rev. 
,  568.  But  it  is  no  infringement  to  make 
use  of  original  authorities  or  common 
sources,  although  the  one  so  doing  is  led 
to  refer  to  them  by  a  work  protected  by 
copyright  Pike  v.  Nicholas,  L.  R.  5  Cfa. 
251 .  See  ib.  287.  Thus  it  is  a  breach  of 
the  copyright  of  a  directory  to  simply 


proved  before  it  is  enjoined,  an  injunction 
will  not  be  granted  against  a  mutilated 
copy  of  an  author's  work  injurious  to  his 
reputation.  Lee  r.  Gibbings,  67  L.  T. 
263;  see  Quartz  HUl  Co.  v.  Beall,  20 
Ch.  D.  501  ;  Liverpool  Household  Stores 
Ass'n  V.  Smith,  87  Ch.  D.  170  ;  see  Greene 
V.  United  States  Dealers'  Ass'n,  16  Abb. 
N.  Cas.  419  ;  Osgood  v.  A.  S.  Aloe  I.  Co., 
69  Fed.  Rep.  291 ;  Bumell  v,  Chown,  id. 
998.  The  fact  that  a  qui  tarn  action  for 
the  legal  penalty  is  pending  does  not  pre- 
vent the  granting  of  an  injunction  against 
a  copyright  infringement.  Schumacher  v. 
Schwencke,  25  Fed.  Rep.  466. 

Upon  copyright  see  also  Wittman  9. 
Oppenheim,  27  Ch.  D.  260  ;  Schove  v. 
Schminck^,  88  Ch.  D.  546  ;  Hold  v.  Brad- 
buty,  12  Ch.  D.  886,  90S  ;  Morris  Wilson 
Sb  Co.  ».  Coventry  M.  Co.,  [1891]  8  Ch. 
418  ;  Schauer  v.  Field,  [1893]  1  Ch.  86 ; 
Hollinrake  v.  Truswell,  [1893]  2  Ch.  877  ; 
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Grafton  v.  Watson,  51  L.  T.  141 ;  Schle- 
singer  r.  Turner,  63  L.  T.  764  ;  Caproni 
V.  Albert!,  40  W.  R,  235 ;  Bradbury  v. 
Sharp,  W.  N.  (1891)  148;  Falk  v,  How- 
ell, 84  Fed.  Rep.  739 ;  S.  S.  White  Den- 
tal Co.  V,  Sibley,  87  id.  751 ;  Munro  v. 
Smith,  42  id.  266  ;  Chils  v.  Gronlund,  41 
id.  145  ;  Black  v.  Enrich,  44  id.  798 ; 
Worthington  v.  Batty,  40  id.  479 ;  Scrib- 
ner  v.  Henry  G.  Allen  Co.,  48  id.  680; 
Hutchinson  v.  Blumberg,  51  id.  829  ; 
List  Pub.  Co.  V.  Keller,  80  id.  772  ;  How- 
ard V,  Thompson,  14  id.  689. 

IntemcUional  Copffright,  —  The  Act  of 
Congress  of  Mar.  8,  1891,  Ch.  565, 
amends  the  old  copyright  law,  and  by  § 
18  (26  U.  S.  St.  at  L.  1106,  1110),  th« 
benefit  of  copyright  was  given  to  citizens 
of  a  foreign  state  or  nation  permitting  it 
to  American  citizens  on  substantially  the 
same  basis  as  its  own  citizens,  or  when  it 
is  a  party  to  an  international  agraement  of 
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child,  or  children,  either  or  all  of  them  living,  she  or  they  are 
entitled  to  the  same  exclusive  right  for  the  further  term  of  four- 
teen years,  on  complying  with  the  terms  prescribed  by  the  act  of 
Congress.     Those  terms  are,  that  the  author  or  proprietor,  before 

certain  that  it  is  accurate,  and  then  to  play,   after  being  acted  in  public,  may 

copy  it.     Kelly  v,  Morris,   L.  R   1  £q.  afterwards  be  represented  by  others,  when 

697  ;  Morris  o.  Ashbee,  L.  B.  7  £q.  84.  no  copyright    has    been    acquired,    and 

Bat  it  is  no  breach  to  use  it  to  direct  the  whether  the  rights  of  the  public,  if  any, 

subsequent  compiler  to  the  persons  whose  extend  further  than  to  make  use  of  what 

addresses  are  to  be  obtained,  and  then  to  can  be  carried  away   by  the  unassisted 

obtain  them  from  such  persons.     Morris  memory,  seems  still  somewhat  unsettled. 

V.  Wright,  L.  R.  5  Ch.  279.    It  has  been  In  a  case  where  the  biU  alleged  an  attend- 


held  that  there  is  no  copyriglit  in  an  illus- 
trated advertisement.  Gobbett  v.  Wood- 
ward, L.  R.  14  £q.  407  ;  [Ehret  v.  Pierce, 
18  Blatchf.  802.  But  see  Grace  v.  New- 
man, 19  L.  R.  £q.  628 ;  Maple  r.  Junior 
Army  k  Navy  Stores,  21  Ch.  D.  869.] 


ance  on  the  plaintiff's  performance,  and 
imitation  of  it,  but  did  not  allege  the  use 
of  a  surreptitious  copy  of  the  manuscript, 
a  demurrer  was  sustained.  Eeene  v. 
Kimball,  16  Gray,  545  ;  Keene  o.  Clarke, 
5  Robertson  (N.  Y.),  36.     See  Eeene  v. 


(e)  AbandomnetU.  —  Representation  of  Wheatley,  9  Am.  Law  Reg.  88,  where, 

a  play  in  public  is  not  such  a  publication  howerer,  it  is  laid  down  in  the  course  of 

as  will  prevent  the  copyright  being  after-  a  very  elaborate  discussion  by  Cadwallader, 

wards  taken  out  for  it  under  the  American  J.,  that  there  may  be  a  limited  as  well  as 

act,  or  destroy  its  chum  to  protection,  as  a  general  publication  ;  and  that  so  far  as 

an  unpublished  manuscript,  apart   from  the  plaintiff's  publication    was  not  the 

copyright      Roberts  9.   Myers,  28   Law  means  by  which  the  defendant  was  enabled 

Rep.  896  ;  Crowe  v.  Aiken,  4  Am.  Law  to  make  the  ulterior  publication,  it  will 

Rev.  450.     It  is  otherwise  now  in  England  not  diminish  the  plaintiff's  rights.      See, 

as  to  copyright.    Boucicault  v.  Delafield,  as  to  a  picture,  Tomer  v.  Robinson,  10  Ir. 

88  L.  J.  N.  8.  Ch.  38  ;  [Boucicault  v.  Chat-  Ch.  121 ;  ib.  510.      Crowe  v.  Aiken,   4 

terton,  5  Ch.  D.  267.     The  American  law  Am.  Law.  Rev.  450,  seems  to  go  farther 

as  stated  is  supported  by  French  v.  Ma-  in  protecting  the  author  or  his  assignees 

guire,   55  How.   Pr.   471 ;  Boucicault  v,  than  Eeene  v.  Eimball,  as  does  also  Palmer 

Hart,   18  Blatchf.  47.]    But  whether  a  v.  De  Witt,  47  N.  T.  582. 


reciprocity  to  which  the  United  States 
may,  at  its  pleasure,  become  a  party,  the 
existence  of  such  conditions  to  be  deter- 
mined by  the  President's  proclamation. 
By  subsequent  proclamations  these  condi- 
tions were  declared  to  have  been  fulfilled 
by  Belgium,  Prance,  Great  Britain,  Swit- 
zerland, Germany,  Italy,  Denmark,  and 
Portugal.  27  St.  at  L.  981,  1021,  1043  ; 
28  id.  1219.  1222.  Upon  the  Actof  1891, 
see  Black  v.  Henry  G.  Allen  Co.,  56  Fed. 
Rep.  764  ;  Littleton  v.  Oliver  Ditson  Co., 
62  id.  597;  Werckmeister  v.  Pierce  k  R 


M.  Co.,  68  id.  445 ;  Harper  «.  Ranous, 
67  id.  904  ;  Oliver  Ditson  Co.  v.  Littleton, 
id.  905.  The  United  States  has  not  be- 
come a  party  to  Berne  Convention  of  1886 ; 
as  it  now  stands,  though  a  revision  may 
soon  be  made,  that  convention  protects 
authors  who  are  subjects  of  the  Signatory 
Powers,  wherever  their  works  are  pub- 
lished, and  also  works  published  in  the 
territory  of  such  Powers,  whatever  be  the 
author's  nationality.  Upon  the  Canadian 
copyright  of  1889  in  relation  to  the  Bems 
Convention,  see  52  Alb.  L.  J.  229. 
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publication,  deposit  a  printed  copy  of  the  title  of  the  book,  map, 
chart,  musical  composition,  print,  cut,  or  engraving,  in  the 
clerk's  office  of  .the  district  wherein  he  resides,  and  which  copy 
is  to  be  recorded ;  and  that  he  cause  to  be  inserted  on  the  title- 
page,  or  the  page  next  following,  of  each  and  every  edition  of 
the  book,  and  cause  to  be  impressed  on  the  face  of  the  map^ 
chart,  musical  composition,  print,  cut,  or  engraving,  or  upon 
the  title  or  frontispiece  of  a  volume  of  the  same,  the  following 
words :  "  Entered,  according  to  the  act  of  Congress,  in  the  year 

y  by  A.   B.,   in  the  clerk's  office  of  the  District  Court  of 

"  (as  the  case  may  be).     He  is  then,  within  three  months 

after  publishing  the  book  or  other  work  as  aforesaid,  to  cause  to 
be  delivered  a  copy  of  the  same  to  the  clerk  of  the  said  district 
court,  who  is  once  in  every  year  to  transmit  a  certified  list  of  all 
such  records  of  copyright,  and  the  several  books  or  other  works 
deposited  as  aforesaid,  to  the  secretary  of  state,  to  be  preserved 
in  his  office.  The  violation  of  the  copyright  thus  duly  secured 
is  guarded  against  by  adequate  penalties  and  forfeitures. 

On  the  renewal  of  the  copyright,  the  title  of  the  work  must  be 
again  recorded,  and  a  copy  of  the  work  delivered  to  the  clerk  of 
the  district,  and  the  entry  of  the  record  noticed  as  aforesaid  at 
the  beginning  of  the  work ;  and  all  these  regulations  must  be 
complied  with  within  six  months  before  the  expiration  of  the 
first  term.  And  in  addition  to  these  regulations,  the  author  or 
proprietor  must,  within  two  months  from  the  date  of  the  renewal, 
cause  a  copy  of  the  record  thereof  to  be  published  in  one  or  more 
of  the  public  newspapers  printed  in  the  United  States  for  the 

space  of  four  weeks,  (a) 
*  375  *  It  was  for  some  time  the  prevailing  and  better  opinion 
in  England,  that  authors  had  an  exclusive  copyright  at  com- 
mon law,  as  permanent  as  the  property  of  an  estate ;  and  that  the 
statute  of  8  Anne,  c.  19,  protecting  by  penalties  that  right  for 
fourteen  years,  was  only  an  additional  sanction,  and  made  in 
affirmance  of  the  common  law.  This  point  came  at  last  to  be 
questioned ;  and  it  became  the  subject  of  a  very  serious  litigation 

(a)  Act  of  Congress,  Febraary  3, 1831,  c  16.  The  rights  of  authors  in  the  print- 
ing, pablishing,  profits,  and  sale  of  their  works,  published  prior  to  the  date  of  this 
statute,  depended  upon  the  acts  of  Congress  of  1790  and  1802  ;  and  for  the  protection 
of  copyright  under  those  statutes,  see  post,  376,  note  (a),  the  case  of  Wheaton  v. 
Peters.  See  Dwight  v,  Appleton,  N.  Y.  L^gal  Observer,  i.  195,  on  the  ralid  security 
•f  a  copyright. 
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in  the  court  of  E.  B.  It  was  debated  at  the  bar  and  upon  the 
bench,  with  great  exertion  of  the  talent,  and  a  very  extensive 
erudition  and  skill  in  jurisprudence.  It  was  decided  that  every 
author  had  a  common-law  right  in  perpetuity^  independent  of 
statute,  to  the  exclusive  printing  and  publishing  his  original 
compositions,  (a)  The  court  were  not  unanimous ;  and  a  subse- 
quent decision  of  the  House  of  Lords,  in  Donaldson  v.  Becket^  in 
February,  1774,  settled  this  very  litigated  question  against  the 
opinion  of  the  E.  B.,  by  establishing  that  the  common-law  right 
of  action  (if  any  existed)  could  not  be  exercised  beyond  the  time 
limited  by  the  statute  of  Anne,  (b) 

The  act  of  Congress  is  declared  not  to  extend  to  prohibit  the 
importation,  or  vending,  printing,  or  publishing,  within  the 
United  States,  any  map,  chart,  or  book,  musical  composition, 
print,  or  engraving,  written,  composed,  or  made  by  any  person 
not  a  citizen  of  the  United  States,  nor  resident  within  the 
jurisdiction  thereof. 

The  statute  of  Anne  had  a  provision  against  the  scarcity  of 
editions  and  exorbitancy  of  price.  The  act  of  Congress  has  no 
such  provision ;  and  it  leaves  authors  to  regulate,  in  their  dis- 
cretion, the  number  and  price  of  their  books,  calculating  (and 
probably  very  correctly)  that  the  interest  an  author  has  in  a 
rapid  and  extensive  sale  of  his  work  will  be  sufficient  to  keep 
the  price  reasonable,  and  the  market  well  supplied,  (c)  The  act 
of  Congress,  though  taken  generally  from  the  provisions 
in  the  statutes  of  8  Anne,  c.  19,  varies  from  *  it  in  several  *  876 
respects.  The  statute  of  Anne  did  not  discriminate,  as 
the  act  of  Congress  does,  between  natives  and  foreigners,  or 
require  any  previous  residence  of  the  latter,  but  granted  the 
privilege  of  copyright  to  every  author  of  any  book,  (a)  The 
statute  of  Anne  renewed  the  copyright  at  the  expiration  of 
the  fourteen  years,  if  the  author  was  then  living,  for  another  term 

(a)  Miller  v,  Taylor,  4  Burr.  2808. 

(6)  Donaldson  v,  Becket,  cited  in  4  Burr.  2408  ;  7  Bro.  P.  C.  88 ;  8.  c.  Beckford 
V.  Hood,  7  T.  R.  620. 

{e)  When  the  copyright,  or  the  exclnsiTe  privilege  of  printing  and  selling  books 
for  a  limited  period  was  introduced  in  Spain,  under  Isabella,  it  was  granted,  says  Mr. 
Presoott  (Hist,  of  Ferdinand  and  Isabella,  ii.  207)  in  consideration  of  the  graotee 
selling  at  a  reasonable  rate  ;  and  foreign  books  of  every  description  were  allowed  to 
be  imported  into  the  kingdom  free  of  all  duty  whatever. 

(a)  See  D'Almaine  v.  Boosey,  1  Y.  ft  Coll.  288. 
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t*  kft  •,.,T*j'^,  ',«^  '/^  '/  -Jut  ift-K  t*  tie  It-cxri»i  rf  tbe  Seiid 
mA  *0fJi  */^/f  W  ti«  l^'^nmoi  of  Ox«rea»  I^inrr,  (:c  7^  w  of 

/.<;  k  0jfV*U  '4  Wm^  IV.  nfi!a>»i  liis  fan  of  t^  kxmtt  act.  aad  ndwvd  tlie 
tfwui^ar  *4  '>^m.*pA  ^/\^  %o  fire.  TL^e  Isv  of  ccfyi^j^  ««■  aguB  ■wmwlrd  br 
t»^  t^:i  *A  if  k^  Vi^  e.  4S  ;  umI  br  a  ru^xm  in  Uk  acts  </  8 &9  Tiet.  cl  93,  tbe 
aJt^fA'jU  yf'AtWnXifm  of  foreigB  reprints  of  eofprri^  books  is  eztcaded  to  the  British 

(<0  VodffT  i>i0i  Tai^'u^  fltotnte  of  54  Geo.  m^  the  omisBMn  to  rater  the  voric  at 
IHai4//rM?r«'  ffsll  d<rpnir«4  the  author  of  the  p»n«lti^  gi^m  to  him  for  breach  of  the 
Mpfriffiit,  Slid  mi)jj«;tf:t«d  htm  to  certain  small  Ibrfeitiires  ;  and  his  exdnsiTe  eopyrigfat 
Hill  ^f  i«t^,  sn4  he  mV(ht  sue  for  damages  on  the  TioUtioo  of  it.  Bedrfbrd  p.  Hood, 
7  T,  H.  620 ',  nut  (46  Viet  e.  45.  s.  f.  The  act  of  Congress  is  not  sosceptible 
•f  thai  ez/nstroctlofi,  though  the  omiasion  to  dq^mt  a  copy  of  tke  ho^  in  the  clerk's 
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*  The  cognizance  of  cases  arising  under  the  act  of  Con-  *  377 
gress  securing  to  authors  the  copyright  of  their  produc- 

office,  under  the  act  of  Congress  of  1831,  does  not  deprive  the  author  of  his  rested 
copyright,  nor  of  his  remedies  under  the  statute.  That  provision  is  merely  directory. 
It  has  been  decided  in  a  case  of  copyright,  under  the  act  of  Congress  of  1790,  that 
after  depositing  the  title  of  the  book  in  the  clerk's  ofiSce,  the  exclusive  right  was 
vested,  and  that  the  publication  of  the  title,  and  the  de|)Osit  of  a  copy  of  the  book 
in  the  secretary's  office,  were  acts  merely  directory,  and  constituted  no  part  of  the 
essential  requisites  for  securing  the  copyright.  Nichols  v,  Ruggles,  8  Day,  145.  But 
under  the  act  of  1802,  the  publication  was  held  to  be  essentiaL  Ewer  r.  Coxe,  4 
Wash.  487.  And  in  Wheaton  v.  Peters,  8  Peters,  591,  the  question  of  copyright  was 
discussed  by  counsel  with  great  learning  and  ability,  and  a  migority  of  the  Supreme 
Court  held,  that  an  author  had  no  common-law  copyright  in  his  published  works  ; 
that  if  such  a  common-law  right  ever  existed  in  England,  yet  there  was  no  common 
law  of  the  United  States  on  the  subject,  and  there  was  no  evidence  or  presumption 
that  any  such  common-law  right  had  ever  been  introduced  or  adopted  in  Pennsyl- 
vania, where  the  controversy  in  that  case  arose ;  and  that,  as  in  England,  since  the 
statute  of  8  Anne,  an  author's  exclusive  right  of  literary  property  in  his  published 
works  was  confined  to  the  period  limited  by  the  statute,  so  in  that  case  the  author's 
right  depended  upon  the  acts  of  Congress  of  1790  and  1802.  It  was  farther  held, 
that  the  requirements  in  the  act  of  1790,  as  explained  and  amended  by  the  act 
of  1802,  to  deposit  a  copy  of  the  title  in  the  clerk's  office,  and  to  insert  a  copy  of  that 
record  in  the  title-page  of  the  work,  or  in  the  succeeding  page,  and  to  publish  the 
same  for  four  weeks  in  a  newspaper,  and  to  deposit  a  copy  of  the  work,  within  six 
months,  in  the  office  of  the  secretary  of  state,  were  all  acts  essential  to  the  title,  and 
necessary  to  be  performed,  to  enable  the  author  to  claim  the  protection  and  benefit 
of  those  statutes.  The  court  likewise  declared  that  no  reporter  had  or  could  have 
any  copyright  in  the  written  opinions  delivered  by  the  judges  of  that  court.  The 
minority  of  the  court  held  that  authors  had  a  common-law  right  in  their  w^orks, 
which  existed  independent  of  the  acts  of  Congress,  and  under  the  common  law  of 
the  several  states ;  and  that  the  statute  right  and  remedy  vested  upon  recording  the 
title-page  of  the  book,  and  inserting  a  copy  of  the  act  in  the  page  next  to  the  title- 
page  ;  and  that  the  subsequent  notice  and  deposit  were  merely  directory,  according  to 
the  decision  in  Nichols  v.  Ruggles. 

M.  Renouard,  the  author  of  a  treatise  on  patents,  as  mentioned  in  a  preceding 
note,  has  published  a  dissertation  on  the  rights  of  authors,  in  which  he  contends  that 
authors  have  not,  upon  just  principles,  any  perpetual  copyright,  and  are  only  entitled 
to  the  protection  and  remuneration  which  statute  law  affords.  The  substance  of  that 
dissertation  is  given  in  the  American  Jurist,  No.  48,  for  October,  1889 ;  and  if  the 
reason  and  policy  upon  which  the  opinion  of  M.  Renouard  is  founded  be  not  suffi- 
cient, we  are,  nevertheless,  satisfied  that  the  protection  of  copyright  in  perpetuity, 
independent  of  statute  provision,  as  was  once  contended  for  in  the  great  case  of 
Miller  v,  Taylor,  is  visionary  and  impracticable. 

The  French  law  of  copyright  is  founded  on  the  republican  decree  of  July  19, 
1798,  which  gave  to  authors  of  writings  of  all  kinds,  composers  of  music,  painters, 
and  engravers,  aright  for  life  in  their  works,  and  to  their  heirs  for  ten  years  after 
their  deaths,  with  strong  provisions  against  the  invasion  of  such  literary  property. 
One  copy  was  to  be  deposited  in  the  national  library.  The  imperial  decree  of  the 
5th  February,  1810,  made  some  modifications  of  that  law,  and  gare  the  right  to  the 
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tians,  belong  to  iht  oonrts  of  liie  TTnitad  Statee;  but  there 
*376  *are  uo  deciisauofi  is  pniit  cm  'die  subject,  and  we  muBt 

anchor  far  life,  and  ti*  ha>  wift,  if  abe  Bumved.  for  ISl,  and  to  tfatnT  childiBD  Sm 

tpentr  yean ;  and  iiKr  ri^di!  mfe  aecnred  br  adegivBE-  civil  ^Boaltias.    A  iiimiiier  of 

afltarettxnf  qimttiaiB  hmv*  tiwai  dHcnaBed  and  dtNndsd  in  tht  Fnadb  tcSiimak  imder 

tbe  «\»m>¥  iaw,  and  ^irr  aK  Teportec  in  -die  Ikflpartant*  ds  JuaqmideAae,  far  Jledin. 

tit.  CimlMirw^iii,  mx^  l-II*  :  and  il  hit  \^uaBimit  at  Ibvix,  tit.  Tnpaebt  LttteiaiR, 

anc  1,  2.     Is  ^ae  eamt  of  MaMnm  &  Biwn   t:.  Mmnaidia-  ft  liBcknc  in  iht  Janer 

voiiL,  aec  1,  a  nev  adiaun  itf  tbt  Ihtsrananr  tf  ibt  Fimcdi  Amdemr,  wnA  ooknabir 

addiami  oqIt,  waB  ai^udf^  id  lir  a  framinlmil  Tinlatinn  of  t^  oaf^n^Ai  and 

lierUn  }&■  jvewn^  iiis  ai&bgaar  and  fuogiHBt  atguuanil  in  amyurt  of  liteoDj 

pra|iertT.     In  die  eamt  i£  1jA»«i>  4  Bfamaaaiaan  c  Sickar,  1^  qaamm.  aae  eon- 

<inrning  th«r  ri|dns  «tf  livsifin  anduaa  ;  and  ix  ma  Ofwadwd  and  anxted  on  i^ipeal,  in 

Jlarcli,  1¥1\L  tiaa  die  Fnadt  wmagaat  f£  a  linBanr  or  Bnaad  vpois  wtt  ]NiUidiBd 

aimad.  acijuinsd  in  Fsanoew  tfyer  oafDman^  m  ife  aanal  taoBB  tf  die  Fnndi  Ivk* 

ie^fi^  aaar  pal /i^mtf Mia  aw  waiC,  die  cxohivvv  anamoM^  nnder  -die  law  of  1710.    Sar 

ViMMCifaM  Of  iMoi.  lit  Fni}iEit*ifr  LuAmaii^  wc.  2.     Ix  is  undontaad  to  be  lairfnl  la 

|iuldud.  in  Fzanoey  aidmot  tbt  jiiiiimiMiiai  of  die  ^iiT^nnr.  a  amk  aboadjr  pnbTwfawd  xa 

a  funsi^  ovnaorr.    Keperfecurb.  %nn  w^w-a,  aac   1(l 

JUWtnu  u.  die  jriiS«c£kaB  uf  iuloDacSnal  prodacsiaoft 

4UUiar  die  Fingiwifc  «r  onr  AnMsaoui  smw ;  and  ix  it  a  '^nr*-^  &ct  in  die  bistan'  cf 

flMiikxud*  liflS  die  Fnaic^  nautaHQ  ocatTeiiiioBu  xa  Jn^j,  17SS.  ehoald  bave  baaed 

dionafcUTw  aid.  tbe  ^^hks  i£  a  laa*  rf  tktt  kind. 

that  time  ii.  die  nHMS  riuieui  oaarrn^Bu 

Fnmoe  and  VeMt^in^  TaMntaaineft ;  vbea  Pani 

fcvat3nL}AiaB,  iaxpOKaiauauL  and  judieiiJ 

tiuaarr  tfiiaaial ;  abea  die  ocarrfoidw  bad  jmt  baea  aaoflatad  l^  ita 

tm«  and  iwjriwmMtf  «f  1^  dcfaoiai  cf  die  Gxroade 

wm  fnfmuf  %»  nee  xa  a  mam  to  cx^  ibt  icradeea.     If 

law,  1$  aacb  a  eriae,  be  art  ffeMifaUe  ini« 

ve  mar  vfJQ  wr,  aish  Mr.  Hose,  b»  in< 

aaer  do  ^tttdc^  paeafie,  asad^eBovBi  MBdanBta  aDj  bocb  aidi 

and  die  ficvoeit  bertHSTTr! 

Tbcre  it  a  dupooiaoa  ta  Ftsnoe  to  ealsi;^  isCI  faiibiM  tbe  teni  af 
prupcttT  in  bi»  voHu  ;  and  tbe  ooB&sdfaKwcn  ej^oixitBd  \^  ibe  li^g  te 
lav  MB  tLe  anV*}^^  reporSHl,  ia  tLe  scaoner  <€  :S36i.  tbe  dnJt  wi  a  Inr,  ia  aUcb 
dier  propoaod  t«  g^Tie  to  actLova  and  ardsts  of  veebs  of  eH 
arorks  for  life,  and  to  tbeb-  knl  rRveantaSrrs  for  fiftr 

abd  wyrn^it,  in  a  vorb  to  be  trcccur^ed  froa  nrarr  br  rFnaeentatkn,  aa  «dl 
fiir^rr  bj  fmlcicatioa.  Bat  it  is  ax^dentood  tbat  tbe  Frmcb  iwyii^bl  ttill 
Bpoo  tbe  proriaoos  oi  1810,  and  that  tbe  ptvpueed  nniiSeadaM  of  1S3S  &i  Md 
into  a  kv.  In  Pniaaa»  Vr  aa  oriaanee  of  tbe  kia^  ia  Jane,  1SS7,  cupyrij^t 
cndorei  for  tbe  life  of  tbe  actbor.  and  to  bis  beiis  for  thirtr  ^aact  after  kas  deadL 
The  im|ad  and  piratical  rrprint  xa  Bel^jaai  of  Fienrb  boobi,  aa  aooa  aa  tbey  are  0mt, 
and  the  eonaaqoent  diffaskNi  of  them  all  orer  France,  ndni  tbe  xalne  of  uifwiigbt  in 
France.  Theta  ii  tbe  aaaie  erO  as  reapecta  French  SvimoUnd.  Cofyi%bt  baa  a 
fair  claim  to  intematjonil  proCertkm.  la  Genaanr,  oopriigbt  is  peipeiaal ;  hmi  it 
cannot  be  of  much  valoe,  for  there  is  no  one  vniforai  Gimmii< 
aafaject  to  protect  eopTrigbt  aox»ig  so  many  independent  stately 
language.     It  u  nid,  hoverer,  that  there  is  a  locifcocal  aetaiitj  of  ui|iji%bi  by 
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recur  for  instruction  to  principles  settled  by  the  English  decisions 
under  the  statute  of  Anne,  and  which  are,  no  doubt,  essentially 
applicable  to  the  rights  of  authors  under  the  act  of  Congress. 

It  was  decided,  in  Coleman  v.  Wathenj  (a)  that  the  acting  of 
a  dramatic  composition  on  the  stage  was  not  a  publication  within 
the  statute.  The  plaintiff  had  purchased  from  O'Keefe  the  copy- 
right of  an  entertainment  called  the  Agreeable  Surprise,  and 
the  defendant  represented  this  piece  upon  the  stage.  The  mere 
act  of  repeating  such  a  performance  from  memory  was  held  to 
be  no  publication.  On  the  other  hand,  to  take  down  from  the 
mouths  of  the  actors  the  words  of  a  dramatic  composition,  which 
the  author  had  occasionally  suffered  to  be  acted,  but  never 
printed  or  published,  and  to  publish  it  from  the  notes  so  taken 
down,  was  deemed  a  breach  of  right;  and  the  publication  of  the 
copy  so  taken  down  (being  the  farce  entitled  Love  k  la  Mode) 

treaty  between  Pnusia  and  Auatris ;  and  by  the  act  of  union  of  the  Germanic  con- 
federacy of  1815,  the  diet  was  directed  to  make  uniform  decrees  for  the  protection 
of  copyright.  By  the  Prussian  ordinance  of  June,  1837,  the  copyright  law  of  that 
kingdom  applies  generally  to  works  published  in  foreign  states,  provided  the  copy- 
right law  of  such  state  applies  to  and  protects  works  published  in  the  Prussian 
dominions.  So,  also,  the  English  statute  of  1  ft  2  Victoria,  c.  69,  secures  to  authors, 
in  certain  cases,  the  mtemational  copyright,  by  allowing  the  .queen  in  council  to 
grant  to  authors  of  books,  which  shaU  thereafter  be  published  in  any  foreign  country 
to  be  specified  in  the  order,  the  privilege  of  copyright  in  the  British  dominions,  for  a 
term  not  exceeding  that  granted  to  British  authors,  upon  entry  and  deposit  of  the 
work  with  the  warehouse  keeper  of  the  company  of  stationers  in  London,  the  grant 
to  be  upon  the  condition  that  British  authors  have  the  like  protection  in  the  foreign 
country.  The  case  of  Germany  shows  how  important  it  was  in  this  country,  that 
the  law  of  copyright  should  rest  on  the  broad  basis  of  federal  jurisdiction.*  By  the 
law  in  Russia,  as  established  in  1828,  copyright  in  books  and  translations  is  secured 
to  an  author  for  life,  and  to  his  heirs,  after  his  death,  for  twenty-five  years,  and  po 
such  right  can  be  sold  for  debt.  In  May,  1840,  a  treaty  was  entered  into  by  the 
Sardinian  and  Austrian  Lombardy  governments,  providing  for  the  security  of  literary 
property  within  their  respective  dominions ;  and  the  King  of  the  Two  Sicilies,  the 
Grand  Duke  of  Tuscany,  and  the  Dukes  of  Lucca  and  Modena,  have  acceded  to  the 
treaty.  This  is  justly  deemed  a  very  auspicious  event  in  the  history  of  copyright. 
The  copyright,  or  right  of  property  in  works  of  science,  literature,  and  art,  including 
pictures,  statues,  drawings,  copperplates,  and  lithographs,  appearing  within  their 
respective  Italian  states,  is  secured  to  the  author  and  his  assigns  for  his  life,  and  for 
thirty  years  after  his  death.  If  published  after  his  death,  it  is  protected  for  forty 
years  from  the  time  of  publication.  Every  article  of  an  encyclopedia  or  periodical 
work,  exceeding  three  printed  sheets,  is  to  be  held  a  separate  work,  and  all  allowable 
extracts  are  to  be  confined  to  three  printed  pages  of  the  originaL  lii  Holland  and 
Belgium,  the  author  is  protected  in  his  copyright  during  his  life,  and  to  his  legal 
representatives  during  twenty  years  after  his  death, 
(a)  6  T.  R.  246. 
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LECT.   XXXVI.]  OP  PERSONAL  PROPERTY.  *  880 

An  injunction  to  restrain  the  publication  of  unpublished 
*  manuscripts  has  been  frequently  granted  in  England ;  (a)  *  880 
and  on  the  ground  that  the  author  had  a  property  in  an 
unpublished  work  independent  of  the  statute,  {b)  ^  Literary  prop- 
erty is  the  ownership  to  which  an  author  is  entitled  in  the 
original  manuscript  of  his  literary  work ;  and  the  identity  of  the 
work  consists  in  the  sentiment  and  language,  (c)  It  is  clearly 
the  author's  exclusive  right,  inasmuch  as  it  is  created  by  his 
own  labor  and  invention;  and  the  reason  and  moral  sense  of 
mankind  acquiesce  in  the  solidity  of  the  title.  The  act  of  Con- 
gress says  that  no  person  shall  be  entitled  to  the  benefit  of  the 
act  unless  he  shall,  before  publication,  record  the  book  in  the 
clerk's  office  of  the  District  Court,  by  depositing  a  printed  copy 
of  the  title  with  the  clerk ;  but  there  is  another  section  of  the 
act  which  declares,  that  if  any  person  should  print  or  publish 
any  manuscript,  without  the  consent  of  the  author  or  proprietor 
(he  being  a  citizen  or  resident  of  the  United  States),  he  shall  be 

he  can  alterwarda  have  the  benefit  of  them  hj  publishing  in  England.  The  deciaion 
in  the  cane  was,  that  a  forp.ign  author  residing  abroad,  or  the  assignee  of  a  foreign 
author,  who  composes  and  publishes  his  work  abroad,  had  not  at  common  law,  nor 
under  the  English  statutes  above  mentioned,  any  copyright  in  England.  The  British 
statutes,  said  Ch.  B.  Pollock,  meant  only  to  protect  British  subjects,  and  to  foster 
and  encourage  British  industry  and  talent. 

(a)  Eden  on  Iig  unctions,  [275.] 

{h)  Duke  of  Queensberry  v.  Shebbeare,  2  Eden,  829  ;  Southey  r.  Sherwood,  2 
Meriv.  485  ;  Macklin  v.  Richardson,  Amb.  694 ;  White  v.  Gerooh,  2  B.  ft  Aid.  298. 

(e)  The  identity  of  a  literary  composition,  says  Sir  Wm.  Blackstone,  consists 
entirely  in  the  sentiment  and  the  language.  The  same  conceptions,  clothed  in  the 
same  words,  must  necessarily  be  the  same  coroixwition.  2  Bl.  Comm.  406.  The 
copyright  applies  to  the  peculiar  expression  of  ideas  which  the  author  has  used,  and 
a  work  may  be  the  subject  of  copyright,  although  the  materials  which  compose  it  may 
be  found  in  the  works  of  other  authors  antecedently  printed,  provided  the  plan,  the 
arrangement,  and  the  combination  of  those  materials  be  original,  and  which  must 
necessarily  be  the  result  of  intellectual  exertion  and  skill.  It  is  of  no  consequence 
whether  the  invasion  of  the  copyright  be  a  simple  reprint,  or  by  incorporating  the  whole, 
or  a  large  portion  thereof,  in  some  larger  work.  The  form  in  which  the  piracy  is 
effected  is  not  material.  Gray  v.  Russell,  1  Story,  11  ;  Emerson  v.  Davies,  8  Story, 
768.  An  equitable  right  to  a  copyright  is  equally  within  the  protection  of  the  bw. 
Shadvell,  Vice-chancellor,  in  Bohn  v.  Bogue,  February,  1846. 

1  Jefferys  v.  Boosey,  4  H.  L.  G.  815,  quired  a  copyright,  ante,  878,  n.  1,  and 

919;  Bartlett  v.  Crittenden,  5  McL.  82;  even  of  their  assignees.     As  to  pictures, 

[Caird  v.  Sime,  12  A.  C.  826.]    This  prin-  see  Turner  v.  Robinson,  10  Ir.  Ch.  121 ; 

ciple  has  been  pushed  a  great  way  in  favor  ib.  510  ;  Parton  v.  Prang,  7  Am.  Ijiw  Rev. 

of  foreign  playwrights  who  have  not  ac-  857  ;  [Tnck  v.  Priester,  19  Q.  B.  D.  629.] 
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responsible  in  damages  by  a  special  action  on  the  case.  The 
courts  of  the  United  States  are  authorized  to  grant  injunctions 
to  protect  the  violation  of  the  rights  of  authors  and  inventors, 
and  to  protect  manuscripts  from  piratical  publication.  ((2)  No 
length  of  time  will  authorize  the  publication  of  an  author's  origi- 
nal manuscript  without  his  consent.  In  England,  the  publica- 
tion of  private  letters,  forming  a  literary  composition,  has  been 
restrained,  on  the  ground  of  a  joint  property  existing  in  the 
writer,  as  well  as  in  the  person  to  whom  the  letters  were 
addressed.  The  letters  of  Pope,  Swift,  and  others,  and  the 
letters  of  Lord  Chesterfield,  were  prevented  from  a  surreptitious 
and  unauthorized  publication  by  the  process  of  injunction.  Lord 
Ch.  Hardwicke  declared  that  the  receiver  of  a  private  letter 
only  acquires  a  qualified  interest  in  it  The  paper  on  which  it 
is  written  may  belong  to  him,  but  the  composition  does  not;  and 

he  cannot  publish  it  without  the  consent  of  the  writer,  (e) 
*  381  In  the  case  of  Perceval  v.  *  Phipps^  (a)  the  vice-chancellor 

held  that  private  letters,  having  the  character  of  literary 
composition,  were  within  the  spirit  of  the  act  protecting  literary 
property ;  and  that  by  sending  a  letter,  the  writer  did  not  give 
the  receiver  the  right  to  publish  it.  But  the  court  would  not 
interfere  to  restrain  the  publication  of  commercial  or  friendly 
letters,  except  under  circumstances,  (i)  ^  The  publication  or  pro- 
duction of  business  letters  might  often  be  necessary  in  one's 

(i)  Act  of  Congress,  Febmaiy  8,  1831,  sec.  9. 

(«)  Pope  V,  Curl,  2  Atk.  342  ;  Thompson  ».  Stanhope,  Amb.  787.  In  1804,  the 
Conrt  of  Sessions  in  Scotland  interdicted,  at  the  instance  of  the  childien,  the  pablics- 
tion  of  the  manuscript  letters  of  the  poet  Bums.  Cadell  &  Davis  v,  Stewart,  cited  in 
1  Bell's  Comm.  116,  n. 

(a)  2  Ves.  ft  B.  19. 

(6)  In  Wetmore  v.  Scovell,  3  Edw.  Ch.  516,  the  vice-chancellor  reftised  to  exereise 
the  power  to  prevent  the  publication  of  priv&te  letters  of  business,  tohen  theypomaaed 
no  aUribuU  of  literary  compontion. 


1  Ae  to  letters,  the  case  of  Hoyt  v. 
McKenzie,  3  Barb.  Ch.  320,  which  denied 
the  protection  of  equity  to  letters  having 
no  value  for  purposes  of  publication,  as 
not  amounting  to  literary  property,  and 
the  other  opinions  to  the  same  effect 
mentioned  in  the  text,  were  said  not  to 
be  law,  and  the  publication  of  letters 
having  no  value  as  literary  productions 
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was  restrained  in  Woolley  o.  Judd,  4  Duer, 
379.  (See  49  Am.  Dec.  181;  2  High,  Inj. 
(3d  ed.),  §  1012.]  A  curious  case,  holding 
the  property  in  letter  to  be  in  the  receiver, 
subject  to  the  writer's  right  to  restruo 
publication,  is  Grigsby  o.  Breckenridge» 
2  Bush  (Ky.),  480.  Compare  Eyre  v. 
Higbee,  35  Barb.  402. 
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-  own  defence.  If  the  publication  of  private  letters  would  be  a 
breach  of  trust,  the  publication  has  been,  and  may  be,  re- 
strained, (c)  It  is  easy  to  perceive  the  delicacy  and  importance 
of  this  branch  of  equity  jurisdiction  relative  to  the  publication 
of  manuscripts  and  private  correspondence.  The  publication  of 
private  letters  ought  to  be  restrained,  when  it  would  be  a  breach 
of  confidence  and  trust,  as  letters  of  courtship ;  or  when  injurious 
to  the  character  and  happiness  of  others.  On  the  other  hand, 
the  courts  will  not  lend  their  protection  to  works  which  are 
evidently  injurious  to  the  public  morals  or  peace,  or  are  an 
offence  against  decency,  or  are  libels  upon  individuals.  ((2) 

A  copyright  may  exist  in  a  translation  as  much  as  in  an 
original  composition,  and  whether  it  be  the  result  of  personal 
application  and  expense,  or  a  gift  {e)  A  copyright  may  exist  in 
part  of  a  work,  without  having  an  exclusive  right  to  the  whole. 
Gray's  poems  were  collected  and  published,  with  additional 
pieces,  by  Mason ;  and  Lord  Bathurst  *  prohibited  by  *  382 
injimction  the  unauthorized  publication  of  the  additions,  (a) 
So  Lord  Hardwicke  restrained  a  defendant  from  printing  Milton's 
Paradise  Lost,  with  Dr.  Newton's  Notes,  (i)     A  mere  colorable 

(c)  Pen^val  v.  Phipps,  2  Ves.  &  B.  27,  Earl  of  GranaTd  v.  DunUn,  1  BaU  &  B. 
207  ;  Gee  «.  Piitebard,  2  Swanst  418.  Mr.  Joatioe  Story  asserta  stroDgly  the  propriety 
of  the  jurisdiction,  by  injunction,  to  restrain  the  publication  of  private  letters,  though 
not  stricUy  literary  compositions,  except  when  called  for  in  the  administration  of 
public  justice.  Gomm.  on  £q.  Jurisprudence,  ii.  [§§  944-949;]  Denis  v.  Leclerc, 
1  Martin  (La. ),  297.  This  doctrine  is  sound  and  just,  that  a  court  of  equity  ought  to 
interpose  where  a  letter  from  its  yery  nature,  as  in  the  cases  of  matters  of  business,  or 
friendship,  or  adrice,  or  family  or  private  confidence,  imports  the  implied  or  necessary 
intention  and  duty  of  privacy  and  secrecy,  or  where  the  publication  would  be  a  viola- 
tion of  trust  or  confidence,  founded  in  contract  or  implied  from  circumstances ;  or 
when  made  for  the  purpose  of  indulging  a  gross  and  diseased  public  curiosity  by 
the  circulation  of  private  anecdotes,  or  family  secrets,  or  personal  concerns. .  Story, 
ubi  tupra,  §§  947,  948,  949. 

((0  Fores  v.  Johnes,  4  Esp.  97 ;  Hime  v.  Dale,  2  Camp.  27,  n.  ;  Southey  v.  Sher- 
wood, 2  Meriv.  485  ;  Walcot  v.  Walker,  7  Ves.  1 ;  Lawrence  v.  Smith,  Jacob,  471 ; 
Murray  v.  Benbow,  and  Lawrence  v.  Smith,  decided  in  1822,  and  cited  in  Maugham 
on  Litemry  Property,  90,  91. 

(e)  Wyatt  v,  Barnard,  8  Yes.  k  B.  77. 

(a)  Mason  v.  Murray,  cited  in  1  East,  869  ;  [Low  v.  Ward,  L.  R.  6  Eq.  416.] 

(b)  Lord  Eenyon,  in  1  East,  861 ;  Tonson  p.  Walker,  1752,  8  Swanst  672.  Though 
thero  was  nothing  new  in  Milton's  Paradise  Ixwt,  with  Newton's  notes,  except  the  notes. 
Lord  Hardwicke  granted  an  injunction  against  the  whole  book  ;  but  the  rule  seems 
now  to  be  that  chancery  cannot  grant  an  injunction  against  the  whole  of  a  book,  on 
account  of  the  piratical  quality  of  a  part,  unless  the  part  pirated  is  such  that  granting 
an  iignnction  against  that  part  necessarily  destroys  the  whole.    An  action  at  law  umy 
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ar>rl<i  CTKSt  of  a  boi>k  ia  aa  evasioa  of  die  gntirtTj  aad  will  be 
rescraiaed ;  boc  as  Lori  Hardwieke  oboerf^d.  diis  will  aot  afplj 
V>  a  real  aad  fair  abridgBKSt;  for  aa  abriifejtat  saj,  with 
gr<»a  pri'>pn<^9  ^^  ealkd  a  new  book.  It  i«  oftiem  vckt  cjmiiIt 
meful^  aad  displays  eqoallj  die  iaToition,  karaia^  aad  pdg- 
aKflbt  of  AeaoAoC'^;  A  h&mmfuU abridqaet  rf  Hawkgaaurth^s 
Toj'ag^  hm  heem  held  m>  riolanon  of  die  origiaal  eapfii^i^id) 
So,  aa  abridgment  of  Joimaon's  IfiaTTiif,  givca  aa  an  abatract 
ia  die  Aaimal  Register,  was  beld  aot  to  be  a  piiaticai  iaTaaioa 
of  the  eopfri^kt,  Imt  ianoeeat,  aad  not  injnrioaa  to  the  original 
woriL^^) 

Am  ttfHuifr 

U)  Dodsley  r,  KiBMaief,  AaK.  40i.  Thk  iartinrii—ij  f^^  of 
Inbk  to  abwB^  »d  to  tRMfc  wftm  cfce  eopyri^t  oT  the  aathor.  The  uteuoa  m  to 
^im^  fUU  aM%M»t  MijtvBBol  m  Baek  wfmm  Ae  qntitf  ai  Ae  vslv of  the 
•eleet«l  Mttcrttb.  AH  th«  vital  part  of  MmcAaTn  book,  «id  L«d  Cnttprt—i,  m%M 
WtaktB^iboo^  it  mi^  be  oTaflwdl  propoftiim  of  Ae  teok  Bq[anti^.  The 
tHif^Umit  qwnnntttBf^i  ia  these  eaie%  as  Lord  EUkm  ««Q  oterrad,  Bake  the  Boal 
imptmmat  dhtfaKtiim.  WilkiiM  v.  AikiB,  17  Tcs.  425  ;  Bnaewil  9.  HaleOBh,  3  My. 
4  Cr,  797  ;  ftnnam  0.  Sorith,  ibu  728,  729.  Mr.  JartkeStaffyBakwaawTOTJait 
and  pertiaaBt  otatratioBa  on  this  point  im  the  cbk  of  Gnj  w.  BBMeD,  1  Sterf,  11. 
Aad  aa  endenee  of  the  aeiMibiHty  aa  veO  m  good  wamt  aad  eomd  anaaliij  of  anthois 
OB  thie  eabjeel^  wa  n^  tafer  to  Dr,  liebo;  who  wwlfm—  thia  aboae  of  eopjri^ 
•adar  the  shipa  of  abridgmcst^  and  boUa  that  it  ia  aa  if  a  maa  had  a  i^t  to  cot 
theeaiaof  myeon,  frondedhelcvfaatheatalkaiiBtoaehed.  Politieal  EthieB,  L  Itt. 
Lord  Campbell,  ia  bit  very  intetceting  and  leaned  "  lirea  of  Ae  Lovd  ChaneeDon^** 
▼,  M,  ^oeatioiia  the  extent  of  the  mle  kid  down  by  Lofd  Haidwi^e,  wbldi  may 
extend  to  an  abridgment  tending  to  iigafa  the  lepatation  aad  Icaeen  the  profit*  of  the 
Mthor*  In  Gortif'e  Treatiee  on  Copyright,  the  anthor  lenewa  critically  the  EngUah 
nnd  Amarieaa  eeeea  on  thia  point,  and  anivee  at  the  foUowing  ooDcfauioB  :  "Tbe  re- 
•olt  to  Fbieh  Engliah  aad  Amerieaa  jnriapradence  oa|^  to  eome  npon  thia  qneation, 
ia,  that  an  aWdgment,  in  which  tbe  text,  tbe  plan,  tbe  ideaa,  aigmnent%  nanathrc^ 
and  diacnaeion  of  an  origiuil  aothor  an  reprodnced,  in  a  condeneed  form,  ia  a  vi^rfa- 
tioB  of  biarig^  of  property."  Cnrtia  on  Copyrigbt,  280,  He  citea  Benonard'a  Dratta 
d'Aoteon,  L  249,  289,  and  ii.  29-34,  by  vbieb  it  aeema  that  in  Fraaoe,  by  the  Uiw  of 
179S,  and  in  Belginm,  by  a  law  of  the  25th  Jannary,  1817,  and  by  the  Praaaian  law  of 
the  nth  Jttne,  1887,  abridgmenta,  without  licenae,  are  yiolationaof  the  anthor'a rigbta. 
There  wonld  aeem  to  be  little  donbt  that  the  caae  sappoaed  by  Mr.  Cnitia.  and 
indeed  much  leaa  tiian  the  caae  aoppoaed,  would  be  a  riolation  of  copyri^t ;  and,  at 
the  wroe  time,  it  may  be  admitted  that  no  monopoly  can  or  ought  to  exiat,  in  idm$. 
In  the  appendix  to  Maogbam'a  Treatiae  on  the  Lawa  of  literary  Property,  211-228, 
▼ariona  opiniona  are  collected  on  the  nature  of  literary  property,  wludi,  if  allowed  to 
be  correct,  may  hare  deciaive  effect  in  reaolving  the  preaent  inquiry.  A  writer  in 
tht  Monthly  Review  for  1774  (Maugham,  appendix,  221),  obaervea  :  **  Every  niaii*a 
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A  person  cannot,  under  the  pretence  of  quotation,  publish 
either  the  whole,  or  any  material  part  of  another's  work ;  but  he 
may  use,  what  is  in  all  cases  very  difiScult  to  define,  fair  quota* 
tion.(/)  A  man  may  adopt  part  of  the  work  of  another.  The 
quo  animo  is  the  inquiry  in  these  cases.  The  question  is,  whether 
it  be  a  legitimate  use  of  another's  publication,  in  the  exercise  of 
a  mental  operation,  deserving  the  character  of  an  original 
work.(^)  If  an  encyclopaedia  or  review  should  copy  so 
much  of  a  book  as  to  serve  as  a  *  substitute  for  it,  it  *  883 
becomes  an  actionable  violation  of  literary  property,  even 
without  the  anirrviM  furandi.  If  so  much  be  extracted  as  to 
communicate  the  same  knowledge  as  tlie  original  work,  it  is  a 
violation  of  copyright     It  must  not  be  in  substance  a  copy. 

ideas  are  doubtless  his  own,  and  not  the  less  so  because  another  person  may  hare 
happened  to  faU  into  the  same  train  of  thinking  with  himself.  But  this  is  not  the 
property  which  an  author  claims ;  it  is  a  property  in  literary  composition,  the  identity 
of  which  consists  in  the  same  thoughts,  ranged  in  the  same  order,  and  expressed  in 
the  same  words.'*  Mr.  Hai^grare's  opinion  is  to  the  same  effect  (Maugham,  216) : 
"  The  subject  of  the  property  is  a  written  composition ;  and  that  one  written  compo- 
sition may  be  distinguished  from  another  is  a  truth  too  evident  to  be  much  ai^ed 
upon.  Every  man  has  a  mode  of  combining  and  expressing  his  ideas  peculiar  to 
himself.  The  same  doctrines,  the  same  opinions^  never  came  from  two  persons,  or 
even  from  the  same  person  at  different  times,  clothed  wholly  in  the  same  language. 
A  strong  resemblance  of  style,  of  sentiment,  of  plan,  and  disposition,  will  frequently 
be  found ;  but  there  is  such  an  infinite  variety  in  the  modes  of  thinking  and  writing, 
as  well  in  the  extent  and  connection  of  ideas  as  in  the  use  and  arrangement  of  words, 
that  a  literary  work,  reaUy  original,  like  the  human  face,  wiU  always  have  some 
singularities,  some  lines,  some  features  to  characterize  it,  and  to  fix  and  establish  its 
identity." 

These  opinions  seem  to  accord  in  the  principle  that  the  proper  object  of  the  copy- 
right is  the  peculiar  eocprunon  of  the  author's  ideeu^  meaning  •by  this  the  structure  of 
his  work,  the  sequence  of  his  remarks,  and,  above  all,  his  language ;  and  that  this 
peculiarity  is  always  distinguishable,  as,  by  a  law  of  nature,  every  human  production  is 
stamped  with  the  idiosyncrasy  of  the  author's  mind. 

If  these  views  are  correct,  it  wiU  follow  that  any  abridgment  of  the  work,  in  the 
original  author's  language,  is  an  infringement  of  his  right ;  and,  indeed,  every  quota- 
tion will  be,  ffro  tarUo,  a  violation,  unless  excused  on  the  ground  of  its  inconsiderable 
extent,  or  on  the  presumed  assent  of  the  author,  which,  in  works  of  fair  criticism, 
might  be  justly  implied. 

(/)  Mr.  Curtis,  after  an  examination  of  the  authorities  on  the  question,  how  far 
the  quotation  of  passages  may  be  allowed,  even  when  there  is  a  fair  acknowledgment 
of  the  source  from  which  they  are  taken,  observes :  "  There  v»  no  more  definite  and 
consistent  limit  than  the  point  where  an  injury  may  he  pereevoed^  which  varies  of  course 
in  each  case,  and  is  not  by  our  law  supposed  to  be  capable  of  a  distinct  announcement 
by  a  positive  rule."    Curtis  on  Copyright,  262. 

(g)  Wilkins  v.  Aikin,  17  Ves.  422. 
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An  encyclopaedia  must  not  be  allowed,  by  its  transcripts,  to 
sweep  up  all  modern  works.  It  would  be  a  recipe  for  completely 
breaking  down  literary  property,  (a) 

The  act  of  Congress  of  1831  (and  of  which  the  substance  has 
been  given  in  the  preceding  pages)  has  greatly  enlarged  the 
privilege  of  copyright  beyond  that  which  existed  under  the  acts 
of  Congress  of  1790  and  1802.  Under  those  acts,  the  exclusive 
right  of  printing,  publishing,  and  vending  was  confined  to  the 
term  of  fourteen  years,  with  the  privilege  of  renewal  for  the 
further  term  of  fourteen  years,  if  the  author  should  be  living 
when  the  first  term  expired.  The  act  of  1831  extends  and  con- 
tinues to  the  proprietors  of  copyrights  then  existing,  and  not 
expired  when  the  act  passed,  the  benefit  of  all  its  provisions 
for  the  enlarged  term  given  by  the  act,  to  be  computed  from 
the  time  of  the  first  entry  of  the  copyright  under  the  former 
statutes,  and  with  the  like  privilege  of  renewal,  as  is  provided  in 
relation  to  copyrights  originally  secured  under  the  act  of  1831. 
All  the  provisions  and  remedies  intended  for  the  protection 
and  security  of  copyrights  are  declared  to  extend  to  the  benefit 
of  the  proprietors  of  copyrights  already  obtained  according  to 
law,  during  the  extended  term  thereof,  in  the  same  manner  as 

(a)  Rowortfa  v.  Wilkes,  1  Cunp.  94.  In  Bohn  v.  Bqgae,  before  the  yice-chancellor 
of  England,  in  Febraaiy,  1846  (New  York-  Legal  Obeenrer  for  Angost,  1846,  [ir. 
810],)  it  was  held  that  the  word  sub&titfUe  was  not  correctly  used  by  Lord  Ellenbor- 
oagh  in  the  case  in  Campbell ;  for  a  work  may  be  a  piracy  though  the  passages  copied 
are  stated  to  be  quotations,  and  are  not  so  extensive  as  to  render  the  piratical  work  a 
substitute  for  the  original  work.  If  the  piracy  take,  though  as  quotation,  a  mate- 
rially valuable  part  of  a  work,  it  is  a  breach  of  copyright,  and  chancery  will  interfere 
and  direct  a  trial  on  thi^  point.  If  the  matter  extracted  from  a  publication  be  merely 
for  the  purpose  of  criticism,  or  if  the  matter  extracted  be  too  minute  as  a  matter  of 
property  or  value,  it  will  not  be  protected  under  an  injnncticm.  Bell  9.  Whitehead, 
in  the  English  Chancery,  1839,  [8  Jur.  68.].  In  the  case  of  the  Publishers  of  Sparks's 
Life  of  Washington  v.  The  Publishers  of  Upham*s  life  of  Washmgton.  in  U.  S.  C.  C. 
for  Kassachnaetts,  1841,  it  appeared  that  853  pages  out  of  886  pages,  of  which  the 
two  volumes  of  the  work  of  the  defendant  were  composed,  were  copied  verUUim  from 
the  former  work,  being  letters  of  Washington.  Judge  Story  granted  a  perpetual 
iigunction,  and  held  that  the  letters  of  Washington  were  the  subject  of  copyright 
under  the  cirenmstances  in  which  they  were  placed.  He  laid  down  the  general  propo- 
sition, that  if  so  much  of  a  work  be  taken  in  form  and  substance,  that  the  value  of 
the  original  work  is  sensibly  diminished,  or  the  labors  of  the  original  author  are  sub- 
stantially, to  an  injurious  extent,  appropriated  by  another,  it  constitutes,  in  point  of 
law,  piracy  pro  tmUo.^ 

^AnU,  378,  n.  1. 
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if  the  copyright  had  been  entered  and  secured  under  the  new 
act.  (6) 

Under  the  English  law  it  was  understood  that  if  the  author 
assigned  away  his  right  generally,  and  outlived  the  period  of 
twenty-eight  years,  his  assignee,   by  the  general  assignment, 
would  have  the.  benefit  of  the  resulting  term  of  fourteen  years 
more.     Such  a  contingent  right  in  the  author  himself  will  pass 
by  the  general  assignment  of  all  his  interest  in  the  copy- 
right (c)     *  But  if  the  author  died  before  the  expiration  *  884 
of  the  period  entitling  him  to  a  renewal,  his  personal  repre- 
sentatives, and  not  the  assignee,  were  entitled  to  the  renewal,  (a) 
The  language  of  the  act  of  Congress,  giving  the  right  of  renewal, 
in   the  case  of  the  author's  death,  to  his  widow  and  children, 
would   seem   to  require  the   same    construction,    and  to  have 
intended  a  personal   benefit  to  the  widow  and  children.     The 
statute  speaks  of  the  widow  and  children  in  a  restrictive  sense 
as  a  descriptio  persanarum  ;  and  it  says  that  they  shall  be  entitled 
to  the  renewal  of  the  copyright,   on  complying  with  certain 
terms.  (6) 

The  justice  and  policy  of  securing  to  ingenious  and  learned 
men  the  profit  of  their  discoveries  and  intellectual  labor  were 
very  ably  stated  by  the  court  of  K.  B.  in  the  great  case  of  Miller 
y.  Taylor.     The  Constitution  and  laws  of  the  United  States  con- 

(b)  Act  q(  Congress,  February  3,  1831,  c.  16,  see.  15,  16.  The  act  of  Congress 
of  February  15,  1819,  c.  19,  gave  to  the  circuit  courts  original  cognizance,  as  weU 
in  equity  as  at  law,  of  aU  suits  and  controversies  arising  under  any  law  of  the  United 
States,  granting  or  confirming  to  authors  or  inventors  the  exclusive  right  to  their 
writings  or  discoveries ;  and  with  authority  on  bills  in  equity  to  grant  injunctions, 
according  to  the  course  and  principles  of  courts  of  equity,  to  prevent  the  violation  of 
the  rights  of  authors  or  inventors. 

(e)  Caman  v.  Bowles,  2  Bro.  C.  C.  80.  By  act  of  Congress  of  June  80,  1834, 
instruments  in  writing  for  the  transfer  or  assignment  of  copyrights  are  to  be  .proved 
or  acknowledged,  as  deeds  for  the  conveyance  of  land  are,  and  are  to  be  recorded  in 
-the  office  where  the  original  copyright  is  deposited  and  recorded.  If  not  so  recorded 
within  sixty  days  after  execution,  they  are  to  be  deemed  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  valuable  consideration  without  notice. 

(a)  PetersdorfTs  Abr.  vi  565. 

(h)  In  the  case  of  the  Bev.  John  Pierpont  [Pierpont  v.  Fowie,  2  Wood.  &  M.  23,  the 
plaintiff]  having  assigned  his  copyright  to  his  book,  The  Beader,  renewed  the  copy- 
jig^t  at  the  expiration  of  the  fourteen  years,  and  the  assignee  continuing  to  puVilish 
the  book  as  his  own,  the  court  (Judge  Woodbury)  held  that  the  author,  by  selling 
the  copyright,  sold  only  the  right  then  existing,  and  that  the  subsequent  copyright, 
so  renewed,  belonged  to  the  original  author,  and  the  assignee  was  decreed  to  accGuut 
for  his  subsequent  sales. 
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U^u  xh0^  deelared  0eii«e  of  this  country  in  fsror  of 
«^/>  pt^/vImUm  for  the  iecority  of  their  prodi 
lav  of  Coofrew  afforded  onlj  a  scanty  and 
t>^  and  did  not  riae  to  a  lerel  with  the  liberal  apiiit  of  ihf 
a^.  But  the  recent  atatote  haa  made  liberal  iiTila,  mm 
nAseukdd  the  government  of  our  country  from  the  TcpnmA  u 
irbidii  it  had  been  ezpoaed*  Lord  Camden  ooee  dedmimed 
«ip»ioat  literary  property.  '^ Glory,"  said  he,  '^ia  the  revsid  <£ 
fei^mce^  and  <hoae  who  deaerve  it  acorn  all  meaner  Tiewa.  Ii 
waa  not  for  gain  that  Bacon^  Newton,  Milton,  rnrni  Locke 
Inntrueted  and  delisted  the  world.  *^  In  anawer  to  thia  it  maj 
h^  naid,  that  the  moat  illnatrioua  writera  in  ereiy  brancfa  of 
acience^  within  the  laat  half  century,  hare  reaped  a  eomfbrtahk 
aupporty  aa  well  aa  immortal  fame,  from  the  fruits  of  their  pea. 
The  experiment  in  Great  Britain  haa  proved  the  utility,  aa  well 
aa  the  juatice,  of  securing  a  liberal  recompenae  to  intellectnal 
labor;  and  the  prospect  of  gain  has  not  been  found,  in  the  case 
of  such  men  aa  Robertson,  or  Gibbon,  or  Sir  Walter  Scott, 
either  to  extinguish  the  ardor  of  geniua  or  abate  the  love  of  tnie 
glory. 
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LECTURE  XXXVn. 

OF  TITLE  TO  PERSONAL  PROPERTY  BY  TRANSFER  BY  ACT  OF  LAW. 

GU>ODS  and  chattels  may  change  owners  by  act  of  law  in  the 
cases  of  forfeiture,  succession,  marriage,  judgment,  insolvency, 
and  intestacy.  Those  of  succession  and  marriage  have  already 
been  considered,  and  I  shall  now  confine  myself  to  the  other 
means  of  acquiring  title  to  chattels  by  act  of  law. 

1.  By  Forfeiture.  —  The  title  of  government  to  goods  by  for- 
feiture, as  a  punishment  for  crimes,  is  confined,  in  New  York, 
to  the  case  of  treason.  The  right,  so  far  as  it  exists  in  this 
country,  depends,  probably,  upon  local  statute  law;  and  the 
tendency  of  public  opinion  has  been  to  condemn  forfeiture  of 
property,  at  least  in  cases  of  felony,  as  being  an  unnecessary  and 
hard  punishment  of  the  felon's  posterity.  Every  person  con- 
victed of  any  manner  of  treason,  under  the  laws  of  New  York, 
forfeits  his  goods  and  chattels,  and  also  his  lands  and  tenements, 
during  his  lifetime ;  but  the  rights  of  all  third  persons,  existing 
at  the  time  of  the  commission  of  the  treason,  are  saved,  (a)  For- 
feiture of  property  for  crimes  in  any  other  case  is  expressly 
*  abolished,  (a)  And  even  the  attainder  of  treason  does  not  *  386 
extend  to  corrupt  the  blood  of  the  offender,  or  to  forfeit  the 
dower  of  his  wife,  (b)  The  forfeiture  in  treason  as  to  real  estate 
related  at  common  law  back  to  the  time  of  the  treason  committed ; 
and,  therefore,  all  alienations  and  incumbrances  by  the  traitor, 
between  the  time  of  the  offence  and  the  conviction,  were  avoided ; 
but  the  forfeiture  of  his  goods  and  chattels  related  only  to  the 

(a)  N.  T.  Revised  Statates,  i.  284,  sec.  1,  2 ;  ii.  666,  sec.  8.  It  is  made  the  duty  of 
the  attoToey  general  to  recover,  by  ejectment,  real  estate  escheated  to  the  people 
•f  the  State  of  New  York,  or  forfeited  upon  any  oonyiction  or  outlawry  for  treason, 
lb.  L  288,  284.    There  is  a  similar  statate  provision  in  some  of  the  other  states. 

(a)  N.  T.  Revised  Statutes,  ii.  701,  sec  22. 

{h)  lb.  1.  742,  sec.  16;  ib.  i.  282;  ib.  ii.  701,  see.  22  ;  ib.  iL  98,  sec.  81. 
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/rf  'h^  (,,\,r^A  .-^t^fiy^  axul  lacl.uilii^  cases  -Jt 
**V>!.-4HM  ''/>  9ffri*r-tiic^  of  pr-.perrj^  ia.  'aaift  -jf  3 
^^.;/m/^  v^  ^  part  of  Che  ^^oounoa  Ltw,  and  mtf 
^«/  Iti  *Y\^r  yK''»4f;ririf^n/v>  of  mcae  9tai>iii  ▼!!««  ic 
4ir^>u4hA4  r,y  tt^-.f  c/mtttintitlotui  or  r.j  itanue^  <  »p«al  it 
4*^fA  /y,n4ti*i>flonji  ha?^^  provAKii  duu  bo  acra;Tnti*r  ie  r: 
6/  felon/  *lr»a»l  grorlc  /torriptioa  of  blood  or  aorfrfmr^  ir 
^/A^^T/f.  ''^.lr^AJr  f.l'»e  lif^  <'>f  the  offender. '//  and  aome'if  ^n^m.  ]ia-:^ 
f4iir/^n  fl>  ;•'*/  f.lr»^  p^^^er  of  forfeiture  ahs^/uitelj,  wtduns  ail/  «idi 
^,  //^Af/  jon,  ^;7;  There  are  ^;t,her  »tate  (tcx\aUtaxi*yoA  viiicfiL  L3ipL:«»clT 
uAm^l  the  exi»f/:nAe  ^ir  proprietj  of  the  p«>wer  rf  fijcfrfor*.  'sj 
t(i4^hyi  ^^^/  ^^t^  ^i^ht  ^if  forfeiture  ex|>re9ftlj  in  cases  iK  ^lJcLI^ 
*r»/l  in  the  A^ne  of  fle^jdand,  and  preaerviog  silence  as  co  txiier 
e^jieii;  ari/l  in  ^^e  irmtanee  fA;  forfeiture  of  propertr  is  liAioed  ^> 
the  eaii/T»  ^yf  tr^^Aori  and  murder. 

^Die  Kn/ItAh  la^  hriii  felt  the  beneficial  inflaence  of  the 
//f  pul^Wi^;  opinion  on  thin  nuhject*     The  statnte  of  7  Anne,  c. 

aU^li^hed,  ntUtr  the  death  of  the  Pretender,  forfeitnre  for 
^Zm  trean/m  U^yauA  the  life  of  the  offender;  and  *thoagli  the 

nt^tute  f;f  17  Oeo.  IL  c.  2d,  postponed  the  operation  of  that 
prfmnifmf  it  wah  (m\j  until  the  death  of  the  Pretender  and  his 
n/ms.  And^  hy  a  hill  introduced  into  Parliament  bj  Sir  Samnel 
FUmiill/,  in  1814,  and  afterwards,  under  modifications,  passed 
into  a  lair,  corruption  of  blood,  in  cases  of  felony,  except  mnrder. 
Was  a^Kilishcd*  (a)    The  ingenious  and  spirited  defence  of  the 

(fi)  \Umk.  P.  0.  h.  2,  t,  49,  nee.  30 ;  4  BL  Comin.  8S1,  387.  In  tbe  cue  of  cos- 
t^ym  \\tmm  nf.hwrt^  far  ffirfeitnre  of  good*,  tbe  title  of  the  goreniment  rdates  l»ck  to 
t>w  ihtm  of  th«  frirfeitore*    Ocean  Inmirance  Co.  v.  Polleys,  13  Peten,  167. 

{d)  Uwn  of  I  J.  ».,  April  20,  1790,  c.  9,  »ec.  24. 

(«)  In  MMMchfiMiUi,  M  land*  ander  their  charter  were  held  as  of  tbe  manor  of 
Kaat  OrM'riwich,  the  ctmtoma  of  gavelkind  were  so  far  applied  to  the  tenure  as  not 
to  inbJM^t  the  lands  to  forfeiture  for  treason  or  felony.     Hatch.  Hist  L  447. 

(/)  Constltutiont  of  Pennsylvania,  Delaware,  and  Kentncky. 

{g)  Constitntions  of  Connecticnt,  Ohio,  Tennessee,  Indiana,  Illinois,  and  MissoarL 

(h)  Constitntion  of  Maryland. 

{a)  This  was  the  sUtnte  of  54  Geo.  III.  c.  145,  which  declared  that  no  attainder  for 
felony,  marder  excepted,  should  extend  to  disinherit  the  heirs  or  affect  the  right  aod 
title  to  the  lands  beyond  the  life  of  the  offender.  The  stetnte  of  8  ft  4  Wm.  IV. 
0.  lOd,  went  farther,  and  declared,  that  after  the  death  of  any  peison  attainted,  his 
descendants  may  inherit 
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law  of  forfeiture^  which  was  made  by  Sir  Charles  Torke  in  the 
middle  of  the  last  century,  (()  and  in  which  he  insisted  that  it 
stood  on  ^  just,  social,  and  comprehensire  principles,  and  was  a 
necessary  safeguard  to  the  state,  whether  built  on  maxims  of 
monarchy  or  freedom,"  has  failed  to  convince  the  judgment  or 
satisfy  the  humanity  of  the  present  age. 

Government  succeeds,  as  of  course,  to  the  personal  and  real 
estate  of  the  intestate,  when  he  has  no  heirs  or  next  of  kin  to 
appear  and  claim  it ;  but  this  is  for  the  sake  of  order  and  good 
policy ;  and  the  succession  in  such  cases  is  usually  regulated  by 
statute,  (c) 

2.  By  Judgment  —  On  a  recovery  by  law  in  an  action  of  tres- 
pass or  trover  of  the  value  of  a  specific  chattel,  of  which  the 
possession  has  been  acquired  by  tort,  the  title  of  the  goods  is 
altered  by  the  recovery,  and  is  transferred  to  the  defendant ;  and 
the  damages  recovered  are  the  price  of  the  chattel  so  transferred 
by  operation  of  law  —  %olutio  pretii  emptionis  loco  hahetur.  The 
books  either  do  not  agree,  or  do  not  speak  with  precision  on  the 
point,  whether  the  transfer  takes  place  in  contemplation  of  law 
upon  the  final  judgment  merely,  or  whether  the  amount  of  the 
judgment  must  first  be  actually  paid  or  recovered  by  exe- 
cution. In  Brown  v.  Wootton^id)  *Penner,  J.,  said  that* 888 
in  case  of  trespass,  after  the  judgment  given,  the  property 
of  the  goods  is  changed,  so  that  the  former  proprietor  may  not 
seize  them  again;  and  in  AdamB  v.  Broughtonj{a)  the  K.  R 
declared  that  the  property  in  the  goods  was  entirely  altered 
by  the  judgment  obtained  in  trover,  and  the  damages  recovered 
were  the  price  thereof.  On  the  other  hand,  the  rule  is  stated  in 
Jenkins  (()  to  be,  that  if  one  person  recovers  damages  in  trespass 
against  another  for  taking  his  chattel,  ^^by  the  recovery  and 
execution  done  thereon,"  the  property  of  the  chattel  is  vested  in 
the  trespasser;  and  in  the  Touchstone  (^)  it  is  said,  that  if  one 
recovers  damages  of  a  trespasser  for  taking  his  goods,  the  law 
gives  him  the  property  of  the  goods  "  because  he  hath  paid  for 
them. "  The  rule  in  the  civil  law  was,  that  when  the  wrongful 
possessor  of  movable  property,  who  was  not  in  a  condition  to 

(h)  Considerations  on  the  Law  of  Forfeiture  for  High  Treason. 

(c)  Dane's  Abr.  ir.  588  ;  Statutes  of  Connecticut,  1821,  p.  198. 

id),  Cto.  Jac.  73.  (a)  Andrew,  18 ;  s.  c.  Str.  1078. 

ih\  Jenk.  Cent,  Case  88,  p.  189.  (c)  Shep.  Touch,  tit  Gift 
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restore  it,  had  been  condemned  in  damages,  and  had  paid  the 
same  to  the  original  proprietor,  he  became  possessed  of  the  title. 
The  Roman  and  the  French  law  speak  of  the  change  of  rights  as 
depending  upon  the  payment  of  the  estimated  value.  (<2)  So, 
also,  in  the  modem  case  of  Drake  y.  Mitehell^{e)  Lord  Ellen- 
borough  observed  that  he  always  understood  the  principle  of 
trannt  in  rem  judicatam  to  relate  only  to  the  particular  cause  of 
action  in  which  the  judgment  was  recovered,  operating  as  a 
change  of  remedy,  from  its  being  of  a  higher  nature  than  before, 
and  that  a  judgment  recovered  in  any  form  of  action  was  still 
but  a  security  for  the  original  cause  of  action,  until  it  was  made 
productive  in  satisfaction  to  the  party ;  and  until  then  it  would  not 
operate  to  change  any  other  collateral  concurrent  remedy 
*  389  which  the  party  might  *  have.  This  is  the  more  reason- 
able, if  not  the  most  authoritative,  conclusion  on  the 
question,  (a)^ 

(<0  Dig.  6.  1.  86,  68 ;  Pothier,  Trut^  Droit  de  PropriM  n-  864  ;  Merlin,  Reper- 
toire, ziii.  84  ;  Verbo.  Pret 

(e)  8  East,  251. 

(a)  It  remaijis  a  vexed  question,  by  reason  of  looae  or  contiadietoTy  decisions  in  the 
books,  whether  a  recovery  by  judgment  in  trespass  or  trover  of  the  value  of  a  chattel, 
does,  by  implication  of  law,  per  m,  amount  to  a  transfer  of  title  to  the  defendant,  or 
those  who  held  under  him,  without  payment  or  satisfaction  of  the  judgment.  In  Smith 
V.  Gibson,  Cas.  temp.  Hard.  803  [317],  Lord  Hardwicke  said,  that  if  the  plaintiff  re- 


*  Eff&Sl  of  a  Judgment  —  The  weight 
of  authority  now  is  that  a  judgment  in 
trover  without  satisfaction  does  not  vest 
the  property  in  the  goods  in  the  defendant. 
This  is  clear  enough  when  the  judgment 
is  for  nominal  damages  only  (Barb  v. 
Fish,  8  Blackf.  (Ind.)  481),  and  the 
same  principle  has  been  applied  where  the 
judgment  was  for  the  value  of  the  article. 
Briusmead  v.  Harrison,  L.  R.  6  C.  P.  584  ; 
[7  id.  547]  ;  (overruling  a  dictum  in  Buck- 
land  V,  Johnson,  15  C.  B.  145).  See  also 
Lovejoy  v.  Murray,  8  Wall.  1,  16  ;  Hyde 
V.  Noble,  13  N.  H.  494,  502  ;  Hepburn  v. 
Sewell,  5  Harr.  &  J.  811 ;  [Brady  o.  Whit- 
ney, 24  Mich.  154  ;  £berle*8  Go.  v.  Jonas, 
18  Q.  B.  D.  459,  468.] 

Sheehy  v.  Mandeville,  mentioned  in 
note  (a),  ad  Jinem,  may  perhaps  be  con- 
sidered as  overruled  even  in  the  Supreme 
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Court  of  the  United  States.  Mason  v. 
Eldred,  6  Wall.  231.  SeeEzparUBig^na, 
In  re  Tyler,  8  De  G.  ft  J.  38  ;  Olmstead  r. 
Webster,  8  N.  Y.  (4  Seld.)  418.  And  it 
has  been  held  that  a  judgment  against  one 
of  two  joint  tortfeasors,  although  unsatis- 
fied, is  a  bar  to  an  action  against  the  other 
for  the  same  cause.  Brinsmead  v.  Harri- 
son, L.  R.  6  C.  P.  584  ;  affirmed  by  the 
Exchequer  Chamber,  L.  B.  7  C.  P.  547  ; 
Hunt  V.  Bates,  7  R.  I.  217.  But  this  is 
denied  in  Lovejoy  v.  Murray,  8  Wall.  1 
(citing  earlier  American  cases)  ;  Elliott  «. 
Hayden,  104  Mass.  180 ;  [see  Knight  v. 
Nelson,  117  Mass.  458  ;  Kenyonv.  Wood- 
ruff, 83  Mich.  310 ;  Birdsell  r.  Shaliol, 
112  U.  S.  485,  489  ;  Williams  v.  Mercer, 
139  Mass.  141 ;  Gross  v.  Penu.  R.  Co.,  65 
Hun,  191.] 
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3.  By  Zoflolvenoy.  —  It  has  been  found  necessary,  in  govern- 
ments which  authorize  personal  arrest  and  imprisonment  for 
debt,  to  interpose  and  provide  relief  for  the  debtor  in  cases  of 
inevitable  misfortune;  and  this  has  been  particularly  the  case 
in  respect  to  insolvent  merchants,  who  are  obliged  by  the  habits, 
the  pursuits,  and  the  enterprising  nature  of  trade,  to  give  and 
receive  credit,  and  encounter  extraordinary  hazards.  Bankrupt 
and  insolvent  laws  are  intended  to  secure  the  application  of  the 

coyer  damages  for  a  thing,  it  is  as  a  aale  of  a  thing  to  the  defendant  which  vesta  the 
property  in  him,  and  it  is  a  har  to  another  action  for  the  same  thing.  The  plea  in  that 
case,  to  which  the  remark  applied,  was,  that  the  damages  given  were  recorded  in  full 
BoiisfaeUcn  of  the  damages  sustained.  In  Moor  o.  Watts,  1  Ld.  Raym.  614,  Lord 
Holt  is  made  to  say,  that  in  replevin  for  cattle  with  adhimc  detinet^  damages  given  for 
the  cattle  will  change  the  property.  In  the  same  case,  as  reported  in  12  Mod.  428,  he 
says,  that  in  replevin  for  cattle  with  an  adhunc  detijuif  and  judgment  for  'damages 
against  the  defendant,  by  payment  thereof,  the  property  of  the  distress  vests  in  him. 
The  American  cases  leave  the  law  in  equal  uncertainty.  In  Curtis  v.  Oroat,  6  Johns. 
168;  Osterhout  V.  Roberts,  8  Cowen,  43;  Prentiss,  J.,  in  Sanderson  v.  Caldwell,  2 
Aiken,  208;  Jones  v.  M'Keil,  2  Bailey  (S.  C),  466  ;  and  Walker  o.  Famsworth,  Su- 
preme Court  of  Tennessee,  September,  1844,  the  doctrine  is,  that  a  recovery  in  dam- 
ages of  the  value  of  a  specific  chattel  does  not,  of  itself,  work  a  change  of  tide,  and 
transfer  it  to  the  defendant  or  his  vendee,  without  satisfaction  of  the  value  found. 
This  is  the  better  doctrine ;  property  does  not  pass  by  the  judgment,  but  only  by  satis- 
faction of  the  judgment ;  so  it  is  adjudged  in  Sharp  v.  Gray,  5  R  Monr.  4,  that  a 
judgment  in  detinue  without  satisfaction  does  not  change  the  right  of  property.  On 
the  other  hand,  it  is  declared  in  Mnrrell  v,  Johnson,  1  Hen.  &  Muuf.  450  ;  Floyd  v. 
Browne,  1  BawIe,  121  ;  Marsh  v.  Pier,  4  id.  278 ;  Fox  v.  The  Northern  Liberties,  8 
Watts  &  S.  107  ;  Rogers,  J.,  in  Merrick  Estate,  5  Watts  &  8. 17  ;  Rogers  o.  Moore, 
1  Rice  (S.  C),  60  ;  and  Carlisle  v.  Buriey,  8  Greenl.  250,  [White  v.  Fhilbrick,  5 
Oieenl.  147,]  that  a  recovery  of  the  value  of  a  chattel  by  judgment  devests  the  plaintiff 
of  his  title,  and  transfers  it  to  the  defendant,  though  the  judgment  be  not  satisfied,  and 
bars  him  from  asserting  his  titie  in  any  other  action.  In  the  Am.  Law  Mag.  for  April, 
1844,  there  is  an  able  discussion  of  the  authorities  and  of  the  legal  principles  appli- 
cable to  the  question  of  the  "  transfer  of  personal  property  by  judgment ; "  and  in 
King  V.  Hoave,  13  M.  k  W.  494,  it  was  adjudged,  after  a  full  discussion,  that  a  judg- 
ment against  one  of  two  Joint  debtors  is  a  bar  against  the  other.  It  is  otherwise  where 
the  debt  ia  Joint  and  several.  The  right  given  by  the  judgment  without  satisfaction 
merges  the  inferior  remedy  by  action  for  the  same  debt,  and  the  same  result  follows  in 
tort  The  same  principle  of  law  was  declared  in  Ward  v.  Johnson,  13  Mass.  148 ; 
Smith  0.  Black,  9  Serg.  ft  B.  142 ;  and  Robertson  v.  Smith,  18  Johns.  469.  If  one 
defendant  in  a  Joint  contract  and  action  can  plead  a  sufficient  bar  as  it  respects  him- 
self, it  will  avail  the  other  defendant ;  whereas,  in  the  case  of  a  Joint  and  several  con- 
tract, an  unsatisfied  judgment  against  one  of  the  debtors  is  no  bar  to  a  subsequent 
action  against  the  other.  The  case  in  the  Supreme  Court  of  the  United  States,  in 
Sheehy  v.  Mandeville,  6  Cranch,  258,  may  be  considered  as  having  been  completely 
overruled  by  our  American  authorities,  long  before  the  same  decision  against  it  was 
made  in  the  English  Court  of  Exchequer.  See  Trafton  v.  United  States,  8  Story,  646, 
for  confirmation  of  the  case  of  King  v,  Hoare. 
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^/;  t  M  O,*//-*  :f>.5,  471,  7>^  rMkrspt  jtet  of «  G«tt.  IT. 
•,vi,  />r  I^A^/r^*  •'^V/M't  t/y  til*  UrikriYit }«««,  and  eztewM  it  to 
¥f^0»Um  (4**  f'utuMtl^rn,  kt^f^m  tA  inn*.  Ur^rot,  boteb,  or  cnflee-boMca.**  A  bnk- 
^«#|^,  N^AIM  •  SmMtrn  up  urM  rniriMj  tr»/Urr,  ac^/rlia^  t»  the  ot^imI  agnifiaitMB  of  &• 
Um/i  )  «  fm^m  n^t^m  UM«  r/r  e//tifit«r  of  (>iuu»eM  U  lirokai  a|>, iamau  mftuB,  Statj, 
4  t  Ut  Kr^fHt »,  HUrtm,  %  Hu^y,  463. 

iff)  TU  Kf^Kluli  \mw  *%rrU'n  tU  tUm  of  the  ungneet  of  the  boiknipt  Imu&  to  tlM 
IMiiii  Iff  i|,«  «ii  ,/f  Ui,kfii|a«y  'wnmlttorl,  m  that  the  aherifl;  who  on  /./a.  mm  and 
»«<llt  llm  ffinnU  #rf  lb''  Ufikni|it  W/;rii  tb«  commksion  iitned,  but  afterthe  aetof  hank 
htpU-f  vttmiuUlM4\,  atiil  wUhtmi  notice  of  the  act  of  buiknipCey,  beoomM  liabfo  m 

[ttM] 


LBCT.  XXXVn.]  OF  PERSONAL  PROPERTY.  *  390 

no  longer  give  any  preferences  among  his  creditors,  and  the  race 
of  diligence  between  them  to  gain  advantages  is  wholly  inter- 
rupted ;  and  if  the  bankrupt  acts  fairly  and  candidly,  he  will 
ultimately  be  relieved  from  imprisonment,  and  even  from  the 
obligation  of  his  debts.  In  this  respect  there  is  a  marked  differ- 
ence in  general  between  the  bankrupt  and  insolvent  laws,  for 
while  the  bankrupt  may  be  discharged  from  his  debts,  the  insol- 
vent debtor  is  usually  only  discharged  from  imprisonmenti  But 
the  line  of  partition  between  bankrupt  and  insolvent  laws  is  not 
so  distinctly  marked  as  to  enable  any  person  to  say,  with  positive 
precision,  what  belongs  exclusively  to  the  one  and  not  to  the 
other  class  of  laws.  It  is  difficult  to  discriminate  with  accuracy 
between  bankrupt  and  insolvent  laws ;  and  therefore  a  bankrupt 
law  may  contain  those  regulations  which  are  generally  found  in 
insolvent  laws,  and  an  insolvent  law  may  contain  those  which 
are  common  to  a  bankrupt  law.  (()  The  legislature  of  the  Union 
possesses  the  power  of  enacting  bankrupt  laws ;  and  those  of  the 
states  the  power  of  enacting  insolvent  laws;  and  a  state  has 
likewise  authority  to  pass  a  bankrupt  law.  ((?)  But  no  state 
bankrupt  or  insolvent  law  can  be  permitted  to  impair  the  obliga- 
tion of  contracts ;  and  there  must  likewise  be  no  act  o)  Congress 
in  existence  on  the  subject,  conflicting  with  such  law.  (d)    There 

trover  to  the  aaeignees,  inasmuch  as  the  assignment  has  relation  heck  to  the  act  of 
hankmptcy,  and  vests  the  title  to  the  property  in  the  assignees  from  that  time. 
Cooper  v.  Chitty,  1  Barr.  36 ;  Balme  v.  Hntton,  1  Cromp.  &  M.  262 ;  8.  c.  9  Bing. 
471.  This  last  decision  was  made  in  the  Exchequer  Chamber,  after  a  very  able  and 
learned  discussion,  and  the  rule  was  considered  as  settled,  as  it  had  been  uniformly 
recognized  and  acted  upon  ever  since  the  decision  under  Lord  Mansfield. 
{h)  Marshall,  C.  J.,  in  Stuiges  v.  Crowninshield,  4  Wheaton,  195. 

(c)  Insolvent  laws,  quite  coextensive  with  the  English  bankrupt  system  in  their 
operations  and  objects,  have  not  been  unfrequent  in  our  colonial  and  State  legislation, 
and  no  distinction  was  ever  attempted  to  be  made  in  the  same,  between  bankruptcies 
and  insolvencies.    Story's  Comm.  on  Const.  U.  S.  iii.  [§  1106.] 

(d)  Sturges  v.  Crowninshield,  4  Wheaton,  122.  See  also  Gibbons  v.  Ogden,  9  id. 
197,  227,  285,  238  ;  Houston  v.  Moore,  6  id.  34,  49,  52,  54.  These  cases  have  settled 
the  doctrine  that  the  power  in  Congress  to  pass  bankrupt  laws  is  not  exclusive,  but  the 
same  power  may  be  exercised  by  the  states  respectively,  under  the  restrictions  which 
are  mentioned  in  the  text.  Judge  Story  says  that  Judge  Washington  maintained  at 
all  times  an  opposite  opinion  in  favor  of  the  power  being  exclusive  in  Congress  ;  and 
he  says  that  his  opinion  was  known  to  have  been  adopted  by  cU  least  one  other  of  the 
judges*  Story's  Comm.  on  the  Const,  i.  428,  note.  Since  the  passage  of  the  Bankrupt 
Act  of  the  United  States,  in  1841,  it  has  been  decided  that  a  state  insolvent  act  may 
exist  in  full  vigor  so  far  as  it  does  not  impede  the  operation  of  the  bankrupt  law. 
They  do  not  come  in  conflict  until  the  bankrupt  law  attaches  upon  the  person  and 
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is  this  further  limitation,  also,  on  the  power  of  the  separate 
states  to  pass  bankrupt  or  insolvent  laws,  that  they  cannot,  la 
the  exercise  o{  that  power,  act  upon  the  rights  of  citizens  of 

other  states.  («)  At  present,  there  is  not  any  bankrupt 
*  391  *  system  in  existence  under  the  government  of  the  United 

States,  and  the  several  states  are  left  free  to  institute  their 
own  bankrupt  systems,  subject  to  the  limitations  which  have 
been  mentioned,  (a)  ^    The    objection  to  a  national    bankrupt 

property  of  the  banknipt»  and  that  is  not  until  it  is  judicially  ascertained  that  the 
petitioner  is  a  person  entitled  to  the  benefits  of  the  act,  by  being  declared  a  bankrupt  by 
a  decree  of  the  court.  Ex  parte  Zi^^enfuss,  2  Ired.  (N.  C.)  463.  This  case  has  beeu 
overruled,  and  I  think  very  justly,  in  Oriswold  v.  Pratt,  9  Met.  16,  where  it  was  ad- 
judged, that  while  a  bankrupt  law  of  the  U.  S.  is  in  force,  it  destroys  the  validity  of 
the  operation  of  a  state  insolvent  law,  even  though  no  proceedings  be  had  under  it  at 
the  time.  The  one  system  supersedes  the  other,  for  they  would,  in  their  proceedings* 
be  repugnant  to  each  other. 

(«)  Ogden  V,  Saunders,  12  Wheaton,  218. 

(a)  Congress  passed  an  act,  April  4,  1800,  establishing  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States.  The  act  was  limited  to  five  years,  and  from  thence 
to  the  end  of  the  next  session  of  Congress ;  but  the  act  was  repealed  within  that  period, 
by  the  act  of  December  19, 1803,  and  the  system  was  not  renewed  unUl  1841. 

An  effort  was  made  in  Congress,  in  the  spring  of  1840,  to  re-establish  a  uniform 

1  Bankrupt  Act,  —  Tlie  United  States  to  property  or  arising  out  of   contract. 
Bankrupt  Act  of  1867  [repealed,  except  as  rights  of  redemption,  Ac,  but  subject  to 
to  pending  cases,  by  statute  June  7, 1878,  considerable  exemptions  of  necessary  fur- 
(20  St.  at  L.  99)  ],  allows  any  person  re-  niture,  clothing,  &c.    §  14.    All  debts  due 
siding  within  thejurlsdiction  of  the  United  from  the  bankrupt  at  the  time  of  the  ad- 
States,  and  owing  provable  debts  amount-  judication  of  bankruptcy,  and  payable  then 
ing  to  more  than  three  hundred  dollars,  or  thereafter,  may  be  proved  against  his 
to  file  a  voluntary  petition,     f  11.    And  estate,  in  the  latter  case  with  a  rebate  of 
the  word  **  person  "includes  corporations,  interest.    So  may  demands  for   goods  or 
§  48  ;  aliens,  In  re  Goodfellow,  3  B.  R.  chattels  wrongfully  taken    or    withheld. 
114 ;  and  married  women,  In  re  O'Brien,  So  a  cUim  against  him  as  drawer,    in- 
B.  R.  Sup.   88.     It  is  further  provided  dorser,  surety,  bail,  or  guarantor  upon  any 
that  any  such  person  who  shall  commit  bill,  bond,  note,  or  any  other  specialty 
certain  specified  acts  of  bankruptcy,  shall  or  contract,  or  for  any  debt  of  another 
be  adjudged  a  bankrupt  on  the  petition  of  person,  may  be  proved  at  any  time,  when 
creditors  the  aggregate  of  whose  provable  his  liability  becomes  fixed,  before  the  final 
debts  amount  to  at  least  two  hundred  and  dividend  is  declared.     So  contingent  debts 
fifty  dollars.     §  39.    The  assignee  takes  may  be  claimed,  with  a  right  to  share  in 
all  the  bankrupt's  property,  real  and  per-  tbe  dividends  if  the  contingency  happens 
sonal,    including   property   conveyed   in  before  final  dividend,  or    their    present 
fraud  of  creditors,  rights  in  equity,  choses  value  may  be  liquidated  and  proved  for. 
in  action,  patents,  patent  rights  and  copy-  Sureties  of  the  bankrupt,  and  the  like, 
rights,  debts  and  liens  and  securities  there-  who  have  paid  any  part  of  the  debt,  may 
for,  rights  of  action  for  property  or  injury  prove ;  or  if  they  remain  liable,  and  the 
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system  consists  in  the  difficulty  of  defining,  to  the  satisfaction 
of  every  part  of  the  country,  the  precise  class  of  debtors  who  can, 

system  of  bankruptcy,  and  the  subject  receiYed  an  able  and  thorough  inTestigation  and 
discussion ;  but  Congress  could  not  agree  on  the  principles  of  the  system,  and  the 
effort  failed.  The  bill  which  was  reported  and  debated,  enabled  debtors  of  every  de- 
scription and  class  to  take  advantage  of  it  at  their  option,  and  to  be  thereby  completely 
discharged  from  their  debts  without  the  co-operation  or  assent  of  any  creditor.  Some 
of  the  members  of  Congress  were  opposed  to  any  bankrupt  system  on  the  part  of  the 
United  States,  as  it  would  enlarge  the  powers  of  the  federal  courts  to  a  great  extent, 
and  lead  to  the  creation  of  a  crowd  of  officers  and  agents  to  administer  it,  and  probably 
to  much  abuse  and  corruption.  They  preferred  that  the  administration  of  bankrupt 
and  insolvent  laws  should  remain  with  the  state  governments.  The  compulsory  pro- 
cess of  bankruptcy,  at  the  instance  of  the  creditor,  was  urged  by  others  as  essential 
to  the  system,  and  that  the  provision  should  even  be  extended  so  as  to  include  cor- 
porations instituted  under  state  authority  for  banking,  manufacturing,  commercial, 
insurance,  and  trading  purposes.  But  this  last  provision  was  objected  to,  as  most  inex- 
pedient, if  not  absolutely  beyond  the  purview  of  the  Constitution.  It  was  apprehended 
that  such  a  power  would  lead  to  infinite  abuse,  and  become  expensive  and  extremely 
oppressive,  and  would  tend  to  break  up  all  the  moneyed  and  business  institutions  cre- 
ated under  state  laws,  or  render  the  power  of  control  of  them  most  formidable  and 
dangerous.    The  advocates  for  the  bill  contended  that  bankruptcy  was  a  general  term, 

creditor  does  not  prove,  may  prove  in  his  erenoe.  §  28.  No  discharge  is  to  be 
name  or  otherwise.  Rent  is  apportioned  granted,  or,  if  granted,  to  be  valid,  if  the 
and  may  be  proved  for  up  to  the  time  of  bankrupt  has  been  guilty  of  any  of  a  long 
bankruptcy.  So,  finally,  may  unliqui-  series  of  enumerated  acts  of  fraud  or  neg- 
dated  damagea  ex  eontraetu  or  on  account  ligence.  §  29.  Moreover,  debts  created 
of  any  goods  or  chattels  wrongfully  tricen,  by  the  fraud  or  embezzlement  of  the  bank- 
converted,  or  withheld.  §  19.  §  20  pro-  mpt,  or  by  his  defalcation  as  a  public 
vides  for  set-offs,  and  that  secured  cred-  officer,  or  while  acting  in  any  fiduciary 
itors  shall  only  prove  for  the  excess  of  character  (7  Am.  L.  Rev.  82),  are  not  dls- 
their  claim  over  the  security,  unless  they  chai^,  but  they  may  be  proved,  and 
nlease  their  security  to  the  assignee.  The  dividends  received  thereon.  Kor  does  the 
bankrupt  is  subject  to  examination  at  all  discharge  affect  the  liability  of  other  per- 
times.  §26.  In  the  distribution  of  assets  sons  liable  for  the  same  debt  as  joint 
the  following  claims  are  to  be  first  paid  in  contractors  or  otherwise.  §  88.  The  cer- 
full  in  the  following  order :  1.  Expenses  tificate  of  discharge  is  conclusive  evidence 
of  the  proceedings  for  the  custody  of  the  in  favor  of  the  bankrupt  of  the  fact  and  of 
property ;  2.  Debts  due  to  the  United  the  regularity  of  the  discharge,  but  cred- 
States,  taxes  and  assessments  under  their  itors  who  had  no  knowledge  of  fraudulent 
laws  ;  8.  Debts  due  to  the  state  in  which  acts  on  the  part  of  the  bankrupt  sufficient 
the  proceedings  are  pending,  taxes  and  to  avoid  the  dischaige  are  allowed  two 
assessments  under  its  laws  ;  4.  Wages  years  to  contest  it  on  the  ground  that  it 
not  over  $50  to  any  operative,  clerk,  or  was  fraudulently  obtained.  §  84.  This 
house  servant  for  labor  performed  within  seems  to  limit  the  signification  of  §  29 
six  months  of  the  (adjudication,  §  27)  that  the  discharge  shall  not  be  valid  in 
first  publication  of  notice ;  5.  All  debts  certain  cases.  See  Perkins  v,  Oay,  8  B. 
due  to  any  persons  who,  by  the  laws  of  R.  189.  But  it  has  been  held  that  the 
the  United  States,  are  entitled  to  pref-  discharge  may  be  impeached  collaterally 
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consistently  with  the  constitutional  jurisdiction  <rf  Congress 
over  the  subject,  be  made  the  objects  of  it;  and  in  the  great 


Mid  mcuit  fulnrep  and  was  eqaall j  applicable  to  all  petBOHf  of  biokca  fortunes  ;  tiiat 
the  CoDstitatioii  was  not  lAteoded  to  be  bound  to  the  Fjgiiih  system  of  bankni|itey; 
sad  that  Coogress  bad  the  same  power  as  the  Biitiab  Pariiaaient  to  extend  the  appli- 
esikm  of  it,  and  that  it  ad^t  and  ought  to  extend  to  all  rliifi  of  debton  who  had 
beeome  disabled  and  orerwhelnied  in  the  pecnliar  and  sereie  cslami^  of  the  times  ; 
that  though  the  assent  of  at  least  a  majoritj  of  the  cnditon  to  the  debtor'a  diaehargt 
was  deemed  by  the  New  York  boaid  of  tnde  to  be  fentisi  to  the  stability  of  eiedit» 
the  rights  of  creditors,  the  claims  of  jostice,  sad  the  reputation  of  the  country,  it  was 
insisted  npon,  as  a  compensation  for  this  omission,  that  the  operation  of  the  act  would 
be  nsefnl  to  creditors^  thou^  the  debtor  should  be  ensMed  to  obtain  the  benefit  of  a 
dischaige  without  their  .consent  or  action,  for  it  would  put  an  end  to  the  pemiciooa 
practice  of  giTing  preference  among  creditors^  and  enable  the  asmts  of  insolTcnta  to  be 
distributed  equally  among  the  cnditon. 

The  bill  was  stronj^y  opposed  by  other  members  of  CSongress  on  oonstitutkntal 
grounds  reaching  to  the  fundamental  principles  d  the  bilL  It  was  contended  that 
the  power  given  to  Congress  to  establish  uniform  laws  <m  the  sufagect  of  bankruptcy 
was  one  incidental  to  the  regulation  of  commerce,  and  applicable  only  to  merchants 
and  tnuien»  or  persons  essentially  engsged,  in  various  ways  and  modes,  in  trade  and 
commerce ;  that  the  term  '*  bankruptcy  "  waa  adopted  in  the  Constitution  as  it  stood 

for  want  of  jurisdiction,  e.g.(m  the  ground  are  provisions  for  the  bankruptcy  of  part- 
that  the  creditor  impeaching  it  bad  never  ners  (§  86),  and  of  moneyed,  business,  or 
been  properly  notified  of  the  bankruptcy  commercial  corporations  and  joint-stoek 
proceedings.  For  they  are  not»  like  ad-  companies.  §  87 ;  /»  rs  Boston,  Hait- 
miralty  proceedingi  in  rem,  notice  to  all  ford,  &  Erie  R.  B.,  9  BUtchf.  101.  Thr«« 
the  world.  Barnes  v,  Moore,  2  R  K.  fourths  in  value  of  the  creditors  in  any 
174.  See  Hill  v.  Bobbins,  1  Mich.  N.  P.  case  whose  claims  have  been  proved  may 
806  ;  22  Mich.  475.  But  see  Payne  v.  resolve  that  the  bankrupt's  estate  shall  be 
Able,  7  Bush,  844  \  Symonds  v.  Barnes,  wound  up  by  trustees  under  the  direction 
59  Me.  191,  cases  in  which  there  was  no  of  a  committee,  and  the  resolution  may  be 
fraud.  See,  further,  Corey  v.  Ripley,  57  confirmed  by  the  court  in  its  discretion. 
Me.  69.  So,  it  has  been  held,  it  may  be  after  hearing.  There  is  no  provision  like 
for  the  frauds  specified  iu  §  29.  Beards-  that  of  the  Scotch  kw,  which  allows  the 
ley  V,  Hall,  86  Conn.  270.  But  see  Ocean  .bankrupt,  after  the  creditors  have  had 
Nat  Bank  v,  Olcott,  46  N.  Y.  12.  By  time  to  look  into  his  afiaira,  to  offer  an 
§  85,  intentional  preferences  made  within  engagement  with  security  to  pay  a  certain 
four  months  of  the  filing  of  the  petition  percentsge  of  the  demandable  debts,  and 
to  persons  having  claims,  &c.,  against  the  which  makes  this  engagement,  if  assented 
bankrupt,  and  having  reason  to  believe  to  by  a  certain  proportion  of  the  cieditors 
that  he  is  insolvent,  and  that  the  payment  in  number  and  value,  discharge  the  debts 
or  pledge,  &c.,  was  made  in  fraud  of  the  due  to  all,  supersede  the  bankruptcy,  and 
bankrupt  act,  are  avoided.  So  are  dispo-  entitle  the  bankrupt  to  a  reconveyance  of 
sitions  of  property,  Ac.,  made  within  six  his  property,  the  engagement  remaining 
months  before  the  filing  of  the  petition,  available  to  all  the  creditors  instead  of 
with  a  view  to  prevent  it  from  coming  to  their  former  rights.  Bell's  Comm.  iv.  5, 
the  assignee,  or  to  evade  any  of  the  pro-  87.  See  the  English  Bankruptcy  Act, 
visions  of  the  bankrupt  act,  &c.    There  1869,  §  28. 
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expense,  delay,  and  litigation  which  have  been  found  to  attend 
proceedings  in  bankruptcy ;  and  in  the  still  more  grievous  abuses 

defined  and  settled  in  the  English  law,  where  it  had  a  clear  and  definite  meaning ;  that 
it  was  universally  taken  and  understood  in  that  sense,  contemporaneously  with  the 
adoption  of  the  Constitution,  and  it  received  that  practical  construction,  and  none 
other,  in  the  Bankrupt  Act  of  1800  ;  that  the  English  bankrupt  laws  discharge  the 
bankrupt  from  his  debts  and  contracts,  and  were  coercive  on  the  debtor,  and  put  in 
action,  at  the  instance  of  creditors,  and  at  their  instance  only ;  that  the  proceeding 
was  for  the  equal  benefit  of  all  the  creditors,  and  its  justice  and  policy,  as  applicable 
to  that  class  of  debtors,  were  founded  on  the  peculiarly  hazardous  business  of  trade 
and  commerce,  and  the  necessity  of  laige  credits  to  sustain  an  extensive  foreign  and 
domestic  trade ;  that  there  was  a  marked  difference  between  bankrupt  and  insolvent 
laws,  in  the  jurisprudence  of  England  and  of  America,  and  which  had  been  recognized 
by  the  Supreme  Court  of  the  United  States  {vide  aupra,  890)  ;  that  insolvent  laws 
were  left  to  the  cognizance  of  the  individual  states,  each  of  which  had  its  own  system 
of  inaolyent  laws,  and  which  the  bill  before  the  house  would  entirely  supersede,  for  it 
was  in  fact  a  general  and  sweeping  insolvent  law,  and  it  was  apprehended  that  its 
operation  on  credit,  and  the  popular  sense  of  the  legal  and  moral  obligations  of  con- 
tracts, would  be  disastrous. 

Ths  effort  to  establish  a  national  bankrupt  law  was  renewed  at  the  next  session 
of  Congress,  and  was  successful.  An  act  of  Congress  "to  establish  a  uniform  sys- 
tem of  bankruptcy  throughout  the  United  States,"  was  passed  the  19th  of  August, 
1841.  It  was  declared  to  apply  to  all  persons  whatsoever  residing  within  the  United 
States,  who  owed  debts,  not  created  in  consequence  of  a  defalcation  as  a  public  offi- 
cer, or  as  executor,  administrator,  guardian,  or  trustee,  or  while  acting  in  any  other 
fiduciary  character,  and  who  should  by  petition  on  oath,  setting  forth  a  list  of  their 
creditors  and  an  inventory  of  their  property,  apply  to  the  District  Court  for  the 
benefit  of  the  act,  and  declare  themselves  unable  to  meet  their  debts  and  engage- 
ments. The  act  was  further  declared  to  apply  to  all  persons  being  merchants,  or 
using  the  trade  of  merchandise,  and  aU  retailers  of  merchandise,  and  all  bankers, 
factors,  brokers,  underwriters,  or  marine  insurers,  owing  debts  to  the  amount  of 
12,000,  who  should  be  liable  to  become  bankrupts,  upon  petition  of  one  or  more  of 
their  creditors  to  the  amount  of  9500,  provided  they  had  absconded,  or  fraudulently 
procured  themselves  or  their  property  to  be  attached  or  taken  in  execution,  or  had 
fraudulently  removed,  or  concealed,  or  assigned,  or  sold  their  property.  The  bank- 
rupt, when  duly  discharged,  was  declared  to  be  free  from  all  his  debts.  The  first 
provision  is  a  sweeping  insolvent  law,  and  applies  to  all  debtors,  and  upon  their  own 
Toluntary  application  ;  the  second  is  confined  to  merchants  and  traders,  and  the  act 
is  put  in  operation  only  at  the  instance  of  the  creditors.  The  numerous  details  of 
the  statute,  and  the  many  questions  which  were  raised,  discnssed,  and  decided  in  the 
District  and  Circuit  Courts  of  the  United  States,  in  the  execution  of  the  act,  cannot 
be  noticed  in  the  limited  space  allowed  to  this  note,  nor  would  they  be  any  longer 
interesting,  since  the  entire  statute  was  repealed  by  Congress  on  the  Sd  of  March, 
1843.  The  provision  in  the  Bankrupt  Act  which  rendered, it  a  general  insolvent  act, 
and  was  the  one  almost  exclusively  in  operation,  gave  occasion  to  serious  doubts 
whether  it  was  within  the  true  construction  and  purview  of  the  Constitution,  and  it 
was  that  branch  of  the  statute  that  brought  the  system,  and  1  think  justly,  into 
general  discredit  and  condemnation,  and  led  to  the  repeal  of  the  law.  In  the  case  of 
Konzler  v.  Kohaus,  and  of  Sackett  v,  Andross,  5  Hill  (N.  Y.),  817,  827,  the  constitu- 
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and  fraud  which  the  system  leads  to,  notwithstanding  flie  vigi- 
lance and  integrity  of  those  to  whom  the  administraticm  of  the 
law  may  be  committed*  To  show  the  subtlety  of  tbe  English 
distinctions  on  this  subject,  it  may  be  here  obserred,  that  s 
farmer,  a  grazier,  or  drover,  cannot,  from  their  occapations,  be 
bankrupts,  for  the  statute  of  5  Geo.  IL  c  30,  exempted  them; 
and  yet  if  a  farmer  buys  and  sells  apples,  or  potatoes  or  other 
produce  of  a  farm,  for  gain,  or  manufactures  brick  for  sale,  and 
becomes  a  dealer  in  such  articles,  he  becomes,  like  any  other 
trader,  subject  to  the  English  bankrupt  laws.(i)  So  a  fanner 
who  becomes  a  dealer  in  horses,  for  the  sake  of  gain,  or  an  inn- 
keeper, who  sells  liquor  out  of  his  house  to  all  customers  who 
apply  for  it,  will  become  subject  to  the  bankrupt  laws.  The 
question  turns  upon  the  person's  common  or  ordinary  mode  of 
dealing  in  the  case,  and  whether  there  be  any  trading  carried  on 
ultra  his  particular  calling,  as  farmer,  grazier,  or  droTer.(c) 
If  a  man  exercises  a  manufacture  from  the  produce  of  his  own 
land,  as  a  necessary  or  usual  mode  of  enjoying  that  produce,  he 
is  not  a  trader ;  but  if  the  produce  of  his  farm  be  merely  the  raw 
material  of  a  manufacture,  and  that  manufacture  not  the  neces- 
sary mode  of  enjoying  his  land,  he  is  a  trader.  (<{)  And  if  a 
person  use  the  profession  of  a  scrivener,  receiving  other  men's 
money  or  estates  into  his  trust  or  custody,  he  is  a  trader,  liable 

tionalitjr  tnd  comitruction  of  the  Bankrapt  Act  of  GongreM  of  1841  were  hrg^j 
diacaned,  and  it  was  held  that  the  voluntary  aa  weU  as  the  other  branch  of  the  act 
was  conatitotional,  and  applied  as  weU  to  debts  created  before  aa  after  its  pasnge. 
Mr.  Justice  Bronson,  in  a  yery  elaborate  opinion,  dissented  from  both  of  those  propo- 
sitions. And  Judge  Wells,  of  the  U.  S.  District  Court  of  Mtssonri,  in  the  case  of 
Edward  Klein,  2  N.  Y.  Legal  Observer,  185,  after  a  Tory  full  consideration  of  the 
anbject,  also  decided  that  the  provision  in  the  act  of  Congress  of  1841»  for  the  dis- 
charge of  a  voluntary  debtor  from  his  debts  and  future  acquisitions,  without  payment 
or  assent  of  his  creditors,  was  uncoustitutionaL 

(b)  Mayo  v.  Archer,  8tr.  618 ;  Wells  v.  Parker,  1  T.  R.  84. 

(c)  Patman  v.  Vaughan,  1  T.  R.  572 ;  Bartholomew  v.  Sherwood,  ibi  note ;  Bdton 
V.  Sowerby,  11  East,  274  ;  Wright  v.  Bird,  1  Price  Ex.  20. 

(d)  Wells  V,  Parker,  1  T.  R.  84.  A  pbinter  who  gains  by  the  raising  of  crops  by 
slave  labor,  and  who  has  a  saw  mill  and  brick  yard  as  an  appendage  to  a  sugar 
plantation,  in  which  he  makes  for  sale  pknks  and  bricks,  is  not  a  trader  within  the 
bankrupt  law  of  Louisiana  of  1826.  Foucher  v.  His  Creditors,  7  La.  425.  In  Patten 
•.Browne,  7  Taunt  409,  thU  distinction  was  taken,  that  if  a  farmer  buys  an  article, 
with  the  direct  object  of  making  a  profit  upon  the  resale  of  it,  he  is  a  trader  within 
the  bankrupt  laws  ;  but  if  purchases  be  made  as  ancillary  to  the  more  profitable  occu- 
pation of  the  farm,  and  expenditure  of  the  procedure  of  it,  and  mixing  it  with  the 
produce  for  that  purpose,  he  is  not  a  trader. 
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to  the  Bankrupt  Act  of  6  Geo.  IV.  c.  16.  And  with 
reepect  to  the  *  infirmities  of  the  English  bankrupt  system,  *  892 
which  has  been  the  growth  of  upwards  of  two  centuries, 
and  been  constantly  under  the  review  of  Parliament,  and  matured 
by  the  talents  and  experience  of  a  succession  of  distinguished 
men  in  chancery,  we  may  refer  to  the  observations  of  Lord 
Eldon,  when  he  succeeded  to  the  great  seal,  in  1801,  who  took 
the  earliest  opportunity  to  express  his  strong  indignation  at  the 
frauds  committed  under  cover  of  that  system.  He  remarked,  (a) 
that  the  ^^  abuse  of  the  bankrupt  law  was  a  disgrace  to  the 
country,  and  that  it  would  be  better  at  once  to  repeal  all  the 
statutes,  than  to  suffer  thexn  to  be  applied  to  such  purposes. 
There  was  no  mercy  to  the  estate.  Nothing  was  less  thought 
of  than  the  object  of  the  commission.  As  they  were  frequently 
conducted  in  the  country,  they  were  little  more  than  stock  in 
trade  for  the  commissioners,  the  assignees,  and  the  solicitor. "(() 
The  respective  states,  as  we  have  already  seen,  may  pass 
bankrupt  and  insolvent  laws.  The  power  given  to  the  United 
States  to  pass  bankrupt  laws  is  not  exclusive.  This  is  now 
established  by  judicial  decisions ;  ((?)  and  the  exercise  of  the 
power  residing  in  the  states  to  pass  bankrupt  and  insolvent  laws 
does  not  impair,  in  the  sense  of  the  Constitution,  the  obligation 
of  contracts  made  posterior  to  the  law.(c?)  The  discharge  under 
a  state  law  is  no  bar  to  a  suit  on  a  contract  existing  when  the 
law  was  passed,  nor  to  an  action  by  a  citizen  of  another 
state,  in  the  courts  of  the  United  States,  *  or  of  any  other  *  893 
state  than  that  where  the  discharge  was  obtained.     The 

(a)  6  Ves.  1 

{h)  The  English  bankrapt  Bystem  has  been  mach  improved  by  the  statute  of  [6] 
Geo.  IV.  c  16,  which  was  the  oonsolidation  of  aU  the  previoos  statntes  of  bankruptcy, 
and  by  the  act  of  1  &  2  Wm.  TV.  c.  56.  The  improvements  have,  of  coarse,  given 
more  simplicity  and  uniformity  to  the  code,  and  rendered  it,  in  several  respects,  more 
remedial.  The  system  has  been  thoroughly  illustrated  by  the  treatises  of  Eden, 
Archbold,  and  Warrand.  On  the  other  hand,  the  bankrupt  law  of  Scotland  is  said 
to  have  attained  great  excellence,  by  a  slow  and  gradual  course  of  improvement, 
suggested  in  the  course  of  practice,  and  with  the  aid  of  combined  wisdom  of  lawyers 
of  profound  knowledge,  and  merchants  of  large  views  and  great  experience.  BelFs 
Gomm.  L  17.  The  French  law  of  bankruptcy,  in  the  commercial  code,  is  said,  by 
M.  Dnpin,  to  be  complained  of  equally  by  bankrupts  and  by  their  creditors. 

(c)  See  supray  390,  note  (e). 

(d)  The  parties  to  a  contract  are  supposed  to  make  the  contract  in  reference  to  the 
4xitting  laws  in  relation  to  the  subject-matter,  and  the  law  itself  becomes  a  part  of  the 
contract     Belcher  adt.  Commissioners  of  the  Orphan  House,  2  M'Cord  (S.  C),  23. 
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»/,  ;*  .,./  ,.^A.f^**/»tir  ''jif  ifr*^f\f^f>*  r«j»«  »ft  *^»A  %t^MiUf9  nnmhrff  ^  tint 
f  i'Mt  fuM  M  ft  tfi^A  ftt*  \nir  fA  H^t-nm/hnnfitU  wtn  yiwud  »  IfSSr 
//,  •/  /|,-/ ,  ^4^f  ♦/,  /fA.^/^«,  tr>>^*^»>^  >r»  /*f  /^rt  ^  ^irWm,  w!»  tam^f  witfc  its  fn^iaoBft. 
» r .  *.  ;/  /  ^  yfftt  Pff  //.i»^f  ^^f* /  ^**<  fff^'U  \^  t>»*  'U^^/jf,  ^ST  fay' ccTtMa  «#  kii  ovdifeDn.  It 
'  '  *,  *A  »»ft*'^^  f/t,\f  ht  ///f(ff«/^t4  ftnulM  nu^f^f^\nffni  to  tfti  pam^e,  aad  it  reMfcia, 
,<,  «/.  <A^,f  /^  fU  ih^»*,tM^,  MfA  r'rii^H  HfMtJt^  VtH4ikm\A  Ant  of  IMO,  sad  jppmj  to  be 
f  i.f'.frtmi/  »f.'l  w>*A»/  0\,f//A^pt\  HfM  infr^t  U*l%  fi</U.  In  TenBont*  it  is  evmseoii- 
fi*t*'t't^/tttl  \ffftft'f*fft  fh>ti  th*<  fMff^ft  *Um\\  ft//t  f#<^  r/mtmwid  in  prwon  wh*rre  tiMfvis 
fff(t  <f  ^f*,f,/  ffft-nttutfttU/ti  eA  ffHiul,  tifUtr  tMivHtinf^  up  and  Mflgmng,  htma/uU,  all  bis 
h^^H^h  f//f  0«*«  »»v»  //f  M4  fftAitofn, 

tf't  \00nf4  n  v.,  Afrfll  \%,  \H\%\  Mimtry  2$,  lM7j  FebnwTy  20,  1828;  and 
A|r^M  (r,  M^H  f/mlAf  tfm  Kfit^huh  UmtUmiX  D^htor'A  Act,  tbe  dUcbaiKed  insolTMit 
\tM  ttiiiHn  UMh  Ut  «  •tifMty,  who  fi«y«  for  him,  Aft#rr  hU  discbaigB,  an  annuity  doe  be- 
ftttit.  AhUd  M.  KrtiitM,  fi  Hlrt((tiafri,  ^f.  0.  <^9A,  Th«  inwlvent  Uws  of  New  York bave 
h*«Nff  tHtUf^HH^Mi  nu*\  >i»fiitfwl#ul  ]ty  thfl  N.  y.  liaviMil  Hutntua,  ii.  16-38  ;  bat  the  Inwl- 
v^Mfc  Atii  ttf  A\tt\\  \U,  ININ,  U  ilmslarac!  to  Im  in  force,  altbongb  oonsolidated  in  the 
IO.vI«m|  muUtlitn,  il,  lA  'i».  H<ia  N.  Y.  K.  ft.  Hi.  647.  It  appears,  notwithstanding 
ItiHf  tfohffn  nf  (}i»  rnvUnrM,  that  the  Onneral  Infiolvent  Act  of  1818,  and  all  the  acts 
H(fM<M(l)riK  ^^***  MiMiit, firfi  III  f»r<i(i oyt///  /n a  very  modifted^ifin  any  degree;  for  under  tbe 
<lHtii«tHl  tl4i)iiiNlliif(  Ai't,  N.  Y.  K.  0.  III.  188,  800.  116,  and  ib.  164,  lec  549,  so  niiicb 
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who  raises  objections  to  the  insolvent's  discharge  is  entitled  to 
have  his  allegations  heard  and  determined  by  a  jury.  The 
insolvent  is  deprived  of  the  benefit  of  a  discharge,  if,  knowing  of 
his  insolvency,  or  in  contemplation  of  it,  he  has  made  any 
assignment,  sale,  or  transfer,  either  absolute  or  conditional,  of 
any  part  of  his  estate,  or  has  confessed  judgment,  or  given  any 
security  with  a  view  to  give  a  preference  for  an  antecedent  debt 
to  any  creditor,  (e)  The  discharge  applies  to  all  debts  founded 
upon  contracts  made  within  the  state,  or  to  be  executed  within 
it;  and  from  debts  due  to  persons  resident  within  the  state  at 
the  time  of  the  publication  of  notice  of  the  application  for  a 
discharge ;  or  to  persons  not  residing  within  the  state,  but  who 
united  in  the  petition  for  his  discharge,  or  who  accept  a  dividend 
from  his  estate.  The  discharge  likewise  applies  to  all  liabilities 
incurred  on  contracts  made  after  January  1,  1830,  by  making  or 
indorsing  any  promissory  note  or  bill  of  exchange  prior  to  his 
assignment,  or  incurred  by  reason  of  payments  by  any  other 
party  *  to  the  paper,  made  prior  or  subsequent  to  the  *  896 
assignment.  The  discharge  likewise  exonerates  the  in- 
solvent from  arrest  and  imprisonment  thereafter,  upon  all  debts 
existing  prior  to  the  assignment  Any  fraud  whatever,  in  rela- 
tion to  any  proceedings  under  this  statute,  or  its  requisitions, 
renders  the  discharge  null  and  void,  (a) 

of  the  Insolrent  Act  of  1818,  and  the  acts  amending  it,  as  are  not,  and  also  that  are 
consolidated  and  re-enacted  in  the  Revised  Statutes,  are  repealed !  The  system  has  heen 
improved  by  more  effectoal  provisions  against  fraud  and  ahnae. 

(c)  N.  Y.  Revised  Statutes,  ii  20,  sec.  24.  By  the  laws  of  Louisiana,  an  insolvent 
debtor  cannot  give  preference.  Hodge  v.  Morgan,  14  Martin  (La.),  61.  By  the 
Insolvent  Act  of  Pennsylvania,  of  16th  June,  18S6,  the  insolvent  debtor  is  deprived  of 
the  benefit  of  the  act,  if  it  appears  that  the  insolvency  arose  from  losses  by  gambling, 
or  by  the  purchase  of  lottery  tickets. 

(a)  N.  Y.  Revised  Statutes,  ii.  16-23.  The  fraud  that  goes  to  defeat  the  relief, 
under  the  insolvent  laws  of  Pennsylvania,  is  the  fraudulent  concealment  or  convey- 
ance of  the  estate,  and  not  the  fraudulent  means  by  which  the  insolvent  acquired 
possession  of  property,  nor  his  unprincipled  and  extravagant  waste  of  it.  Case  of 
Benney,  1  Ashm.  261.  In  England,  by  the  statutes  of  1  Geo.  IV.,  8  Geo.  lY.,  and 
5  Geo.  lY.,  the  system  of  their  insolvent  laws  was  new  modelled  and  greatly  improved, 
and  placed  under  the  jurisdiction  of  the  insolvent's  court  The  insolvent  acts  in  £ng- 
Isnd  were  consolidated  by  statute  7  Geo.  lY.  c.  57,  and  greatly  amended  by  statute  of 
1  &  2  Yict.  c.  110.  They  apply  to  persons  in  actual  custody  for  debt,  and  the  estate 
is  vested  in  assignees,  and  the  prisoner  or  his  creditors  may  petition  for  an  order  to 
vest  his  estate  in  assignees.  The  main  object  of  the  lant  statute  was  to  abolish  impris* 
onment  for  debt  an  mesne  process,  except  where  fraud  can  be  shown.  It  is,  in  many  of 
its  provisions,  analogous  to  their  bankrupt  system.    Yoluntary  preferences,   by  the 
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397      *  (2. )   Of  Bamkrupt  and  Inuoltemt  LmwM  iiMeharging  from 
hmprUonMemL  —  There  are  other  provisions  belonging  to 


iawiffttl,  hdan  or  after  imprinBBeBt»  nt  dedarsd  ftaodoleot.  For  debts  frauda* 
katij,  UBproridflBtiy,  or  malkaoiisly  coBtractod,  and  lor  dimiya  ansing  apon  torts, 
«r  acts  €x  deUdbBig  die  iiuolvait  is  li&bk  to  dose  iiapnsoiUBeiit,  an  to  be  depiired  of 
Ids  diadbaige  for  a  period  not  fionwiing  two  3rosz&.  The  dischaige  only  protects  the 
pflrwn  frosB  impRsoament,  and  does  not  protect  the  fotoie  aoqnisitions  and  property  of 
t^  debtor ;  aad  the  act  ciiiMfii?  the  ereditior  to  reach  soch  property,  whether  in  the 
fondly  or  **M^"g  in  oftean  ui  Mttoa,  cc  held  in  tnist  In  1844,  by  7  4b  8  Vict  c.  96, 
the  Fjiglish  inaolTent  law  was  further  meUanted  and  improved.  Imprisonment  in 
esisciition  was  by  ststate  abotinhifirl  as  to  all  debts  not  exceeding  £20 ;  and  eveiy 
debtor  may  be  mlfaswl  fiom  his  ddits  upon  sorrender  of  his  property,  and  without 
MMj  imprisonmeet,  be  his  debts  of  whatsoever  amount,  if  he  applies  for  the  benefit  of 
the  set  while  at  liberty,  and  before  ezecntion.  The  assignment  of  the  debtor's  prop- 
erty includes  all  his  estate,  real  and  personal,  at  home  and  abroad,  which  is  vested,  or 
which  may  in  future  rererl^  descend,  or  come  to  him,  by  pnrehase,  will,  or  otherwise, 
hrf'ore  he  $kaU  have  obUnmed  (Me  Juud  order  af  tUacAcrye,  and  also  all  debts  dne  to  him 
belore  soch  order  (wearing  apparel,  bedding,  and  imfJements  not  exceeding  £20,  ex- 
cepted). It  was  fiuther  declared,  that  after  the  final  order  to  be  given  on  the  fair  sur- 
render of  his  property,  tkt  future  acquired  property  of  ike  debtor  wom  mot  to  he  taken. 
But  much  complaint  is  made  in  England,  by  merchants  and  traders,  against  the  opera- 
tion of  their  bankrupt  and  insolvent  laws,  9B  being  a  Irnitlul  source  of  fraud  and 
abuse  ;  and  the  true  cause  of  the  evil  is  said  to  be  the  abolition  of  arrest  on  mesne  pro- 
cess. It  is  proposed  to  restore  arrest  on  mesne  process,  guarding  it  carefully  against 
abuse.  A  bill  for  that  purpose  was  introduced  into  Parliament  in  1846.  It  is  likewise 
proposed  in  the  EngUsh  discussions,  and  with  much  plausibility,  if  not  reason,  to 
abolish  all  process  sgainst  goods  and  chattels,  except  tn  bankruptey^  sud,  as  a  substitute, 
to  extend  the  bankrupt  laws  to  ail  daaset  of  debtort.  See  the  London  Law  Review  for 
November,  1846,  v.  87-99,  where  the  subject  is  considered  at  laige.  See  i.  422,  as  to 
the  effect  of  the  essno  homoruui^  in  the  civil  law,  and  to  which  our  insolvent  laws  are 
analogous.  The  lesmed  commentator  on  the  Partidas  (Greg.  Lop.  Gl.  8),  as  cited  in 
a  note  to  the  Institutes  of  the  Civil  Law  of  Spain  by  Asso  snd  Manuel  (b.  2,  tit  11,  c 
3,  sec  2,  n.  49),  says  that  the  future  acquirements  of  the  debtor  would  not  be  liable 
under  the  eeetio  bonorum  in  the  case  of  a  eompuhory  cessign,  and  in  any  case  sufficient 
must  be  left  for  the  debtor  to  live  upon,  ne  egeaL 

The  laws  of  the  individual  states  on  the  subject  of  bankrupt  and  insolvent  debtors 
have  hitherto  been  unstable  and  fluctuating ;  but  they  will  probaUy  be  redigested, 
and  become  more  stable,  since  the  decisions  of  the  Supreme  Court  of  the  United  States 
have  at  last  defined  and  fixed  the  line  around  the  narrow  enclosure  of  state  jurisdictioo. 
The  commissioners  appointed  to  revise  the  Civil  Code  of  Pennsylvania,  in  their  report, 
in  January,  1835,  pp.  62,  53,  complain,  in  strong  terms,  of  the  existing  state  of  things. 
Congress  will  not  exert  their  constitutional  power,  and  pass  a  bankrupt  law,  and  no 
state  can  pass  a  bankrupt  or  insolvent  law,  except  so  far  as  regards  their  own  citizens  ; 
and  even  then,  only  in  relation  to  contracts  made  after  the  passage  of  the  law.  For- 
eign creditors,  and  creditors  in  other  states,  cannot  be  barred,  while  state  creditors 
may  be.  The  former  preserve  a  perpetual  lien  on  after  acquired  property,  except  so 
far  as  the  statutes  of  limitations  interpose.  State  bankrupt  and  insolvent  laws  cannot 
be  cherished  under  such  unequalities.  A  difficulty  exists  in  Massachusetts  in  respect 
to  their  attachment  and  instil  vent  laws.     The  process  of  attachment  of  the  goods  of  the 
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the  insolyent  system  which  are  exclusivelj  applicable  to  im- 
prisoned debtors,  who  may,  in  all  cases  free  from  fraud,  be  dis- 
charged from  prison,  and  exempted  from  future  arrest,  without 
the  hazard  of  any  constitutional  objection.  Imprisonment  is  no 
part  of  the  contract;  and  simply  to  release  the  prisoner  does  not 
impair  the  obligation,  but  leaves  it  in  full  force  against  his 
property,  (a)  *  The  English  process  of  execution  against  *  398 
the  body  (and  which  we  have  generally  followed  in  this 
country),  is  intended  to  confine  the  debtor  until  he  satisfies  the 
debt.  It  is  not  a  satisfaction  strictly,  but  a  means  to  procure  it ; 
though  the  language  of  the  writ  directs  the  defendant  to  be  im- 
prisoned to  satisfy  the  plaintiff  for  his  debt,  (a)  In  Scotland,  the 
imprisonment  on  execution  is  avowedly  to  enforce  payment  and 
the  discovery  of  funds ;  and  it  does  not,  like  the  English  imprison- 
ment, preclude  an  execution  concurrently  against  the  property. 
The  Scottish  law  of  imprisonment  for  debt  is  slow,  cautious, 

debtor  ou  mesne  process,  in  that  state,  has  existed  since  1789,  bat  their  insolvent  law 
dissolves  the  attachment,  on  the  debtor  being  placed  nnder  the  operation  of  that  sys- 
tem, either  by  his  voluntary  act  or  by  the  act  of  his  creditors,  and  which  system  aims 
at  equal  distribution  among  the  creditors.  Creditors  suing  in  the  federal  courts  are 
said  to  hold  their  attachments  without  having  them  dissolved,  as  they  are  in  the  state 
courts  by  the  force  of  the  provision  in  their  insolvent  system.  The  Law  Reporter  for 
March,  1846,  viu.  524. 

(a)  Mason  v.  Haile,  12  Wheaton,  870  ;  Marshall,  C.  J.,  4  Wheaton,  201 ;  Been 
V.  Haughton,  9  Peters,  829.  The  insolvent  law  of  New  York,  in  its  application  to 
imprisoned  debtors,  and  as  it  existed  prior  to  April,  1881,  and  April,  1840,  may  be 
seen  in  the  N.  Y.  Revised  Statutes,  ii.  24,  89.  But  since  imprisonment  for  debt  in 
New  York  is  now  essentially  abolished,  a  detail  of  the  provisions  of  that  system  is  no 
longer  requisite. 

(a)  Imprisonment  on  ea.  sa.  is  no  extinguishment  of  a  lien  by  mortgage  for  the 
same  debt  Davis  v.  Battine,  2  Russ.  &  My.  76.  It  was  said  by  the  court,  in  Sir 
William  Herbert's  case  (8  Co.  11  ),  that  at  common  law,  and  prior  to  the  statutes  of 
Hen.  III.,  Ed.  I.  and  III.,  the  body  of  the  debtor  was  not  liable  to  execution  for 
debt,  except  in  cases  of  injuries  accompanied  with  force,  and  for  the  king's  dtibts. 
Sir  William  Blackstone,  iii.  281,  has  followed  that  opinion,  and  Sir  Francis  Palgrave, 
who  has  examined  with  great  research  the  Anglo-Saxon  institutions,  says  that  no 
arrest  of  the  person  was  allowed  at  common  law,  except  when  justified  by  a  breach  of 
the  peace,  or  a  contempt  of  the  king's  authority.  The  Anglo-Saxon  or  Teutonic  law 
gave  a  diskingas  on  n^ect  to  obey  a  summons,  by  which  the  defendant's  goods  and 
chattels  were  seized  as  pledges  to  compel  his  submission  to  the  judgment  of  the  court. 
Rise  and  Progress  of  the  English  Commonwealth,  i.  181.  But  this  position  appears 
from  Bracton,  and  from  the  history  of  legal  progress  as  detailed  by  Mr.  Reeves,  to  be 
unfounded,  if  we  consider  the  common  law  as  it  existed  as  early  as  the  reign  of  Henry 
III.  Sir  F.  Palgrave  refers  to  the  Anglo-Saxon  common  law.  Bracton,  440,  441 ;  2 
Reeves's  History  of  English  Law,  489,  440. 
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the  insolTent  system  vhich  are  exclusively  applicable  to  im- 
pritoned  debtors,  who  may,  in  all  uaaes  free  from  fraud,  be  dis- 
charged from  prison,  aud  exempted  from  future  arrest,  without 
the  hazard  of  any  constitutional  objection.  Imprisonment  is  no 
part  of  the  contract;  and  aimply  to  release  the  prisoner  does  not 
impair  the  obligation,  but  leaves  it  in  full  force  against  his 
property,  (a)  *  The  English  process  of  execution  against  *  398 
the  body  (and  which  we  have  generally  followed  in  this 
country),  is  intended  to  confine  the  debtor  until  he  satisfies  the 
debt.  It  is  not  a  satisfaction  strictly,  but  a  means  to  procure  it ; 
thou^  the  lai^age  of  the  writ  directs  the  defendant  to  be  im- 
prisoned to  teUi^y  the  plaintiff  for  his  debt  (a)  In  Scotland,  the 
imprisonment  on  execution  is  avowedly  to  enforce  payment  and 
the  discovery  of  funds;  and  it  does  not,  like  the  English  imprison- 
ment, preclude  an  execution  concurrently  against  the  property. 
The  Scottish  law  of  imprisonment  for  debt  is  slow,  cautious. 
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*  Tlie  assignment  of  the  insolvent  passes  all  his  interest,  *  899 
legal  and  equitable,  existing  at  the  time  of  executing  the 

there  be  no  arrest  of  the  body  of  the  debtor,  ou  meBne  process,  without  an  affidayit 
of  the  debt,  and  that  the  defendant  was  a  non-resident,  or  aboat  to  depart  without 
leaving  sufficient  property,  except  in  cases  of  force,  fraud,  or  deceit,  verified  by 
affidavit.  This  suggestion  was  carried  into  effect  by  the  act  of  the  legislature  of 
Pennsylvania  of  July  12,  1842,  entitled,  "An  Act  to  abolish  imprisonment  for  debt, 
and  to  punish  fraudulent  debtors.**  In  New  Hampshire,  imprisonment  on  mesne 
process  and  execution  for  debt  existed  under  certain  qualifications,  until  December 
23,  1840,  when  it  was  abolished  by  statute,  in  cases  of  contract  and  debts  accruing 
after  the  first  of  March,  1841.  In  Vermont,  imprisonment  for  debt,  on  contracts 
made  after  first  January,  1839,  is  abolished,  as  to  resident  citizens,  unless  there  be 
evidence  that  they  are  about  to  abscond  with  their  property ;  so,  also,  the  exception 
in  Mississippi  applies  to  cases  of  torts,  frauds,  and  meditated  concealment,  or  fraud- 
ulent disposition  of  property.  Laws  of  MiaslBsippi,  by  Alden  &  Van  Hoesen,  1830, 
pp.  511,  512,  915,  916.  In  Connecticut,  imprisonment  for  debt  on  contract  is  abol- 
ished, except  in  the  usually  excepted  cases  of  fraud,  &c.,  by  statute  of  June  10, 1842. 
In  Indiana  (R.  S.  1838),  prison  bounds  for  debtors  are  declared  to  be  coextensive  with 
the  county.  This  is  reducing  imprisonment  to  the  mere  vox  et  prteterea  nil.  In  Ala- 
bama, by  statute  of  Ist  February,  1889,  imprisonment  for  debt  is  abolished,  except  in 
cases  of  fraud. 

In  Tennessee,  by  statute  of  1881,  c.  40,  and  of  January,  1840,  no  ea.  so.  can  issue 
to  imprison  for  debt,  without  an  affidavit  that  the  defendant  is  about  to  remove,  or 
has  removed,  his  property  beyond  the  jurisdiction  of  the  court,  or  that  he  has  fraudu- 
lently conveyed  or  concealed  it.  A  similar  law  was  passed  in  Ohio  and  in  Michigan,  in 
1838  and  1839.  The  power  of  imprisonment  for  debt,  in  cases  free  from  fraud,  seems 
to  be  &st  going  into  annihilation  in  this  country,  and  it  is  considered  as  repugnant 
to  humanity,  policy,  and  justice.  In  addition  to  the  states  of  Massachusetts,  New 
Hampshire,  Vermont,  Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Michigan, 
Ohio,  Tennessee,  Mississippi,  Louisiana,  and  Alabama,  already  mentioned,  imprison- 
ment for  debt  is  abolished  in  Delaware,  Florida,  Wisconsin,  and  Iowa,  with  the  usual 
exception  of  all  or  most  of  the  cases  of  contempts,  fines,  and  penalties,  promises  to 
marry,  moneys  collected  by  public  officers,  misconduct  in  office,  and  frauds.  By  the 
new  constitution  of  New  Jersey,  in  1844,  imprisonment  is  abolished  in  actions  for 
debt,  or  any  judgment  upon  contracts,  unless  in  cases  of  fraud.  But  imprisonment 
for  debt  is  still  retained,  under  mitigated  modifications,  in  Maine,  Rhode  Island,  Mary- 
land, Virginia,  North  and  South  Carolina,  Georgia,  Arkansas,  Kentucky,  Missouri, 
Illinois,  Indiana,  and  the  District  of  Columbia.  See  Kinne  on  Imprisonments  for  Debt, 
New  York,  1842  ;  Act  of  Congress,  March  3,  1848,  c  98.  The  constitution  of  Rhode 
Island  of  1842,  and  which  went  into  operation  in  May,  1843,  declares  that  the  person 
of  a  debtor,  where  there  is  not  strong  presumption  of  fraud,  ought  not  to  be  continued 
in  prison  after  he  has  delivered  up  his  property  for  the  benefit  of  his  creditors.  An 
act  of  Congress  of  14th  January,  1841,  abolished  imprisonment  for  debt  under  process 
in  the  federal  courts,  in  all  cases  in  which,  by  the  laws  of  the  state  in  which  the  court 
is  held,  such  imprisonment  has  been  abolished.  In  1838,  an  act  was  passed  by  the 
British  Parliament,  14  2  Vict,  c  110,  abolishing  imprisonment  for  debt  on  mesne 
process,  except  under  special  order,  when  the  debtor  is  about  to  abscond,  and  requir- 
ing the  remedies  against  property  to  be  exhausted  before  it  can  be  permitted  on  final 
process.    The  execution  against  the  debtor's  property  reaches  the  whole  profits  of  the 
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— nted,  and  not  so  as  to  cover  debts  contracted 

lit*  and  the  time  of  the  discharge.     The  distinc- 

obvious  principles  of  justice;  for  the  compu- 

luuiit  of  the  debts  and  creditors  is  founded  upon 

•t<i  schedule  accompanying  the  petition,  and  the 

'* 'charge  relate  to  them,  (e)    It  is  likewise 

of  all  insolvent  *  laws  to  distribute  the  *  401 

..wu  ratably  among  all  the  creditors,  subject, 

Lu  existing  legal   liens,  and  priorities  existing 

--winTiraent;(a)  and  under  the  New  York  insolvent 

'  '*  cannot  become  a  petitioning  creditor  in  respect 

.  arcd  by  a  legal  lien,  unless  he  previously  relin- 

.  nan  for  the  general  benefit  of  the  creditors,  (b) 

*^hmentB  against  Property,  — The  case  of  absconding 

'  irbtors  may  be  referred  to  this  head  of  insolvency. 

iitnt  law  of  New  York  (like  insolvent  acts  and  the 

«iiu  relief  of  debtors  from  imprisonment)  is  a  legal  mode 

•I  a  title  to  property  may  be  acquired  by  operation  of 

When  the  debtor,  who  is  an  inhabitant  of  New  York, 

,  or  is  concealed,  a  creditor  resident  within  or  out  of 

..>.,  to  whom  he  owes  one  hundred  dollars,  or  any  two,  to 

no  owes  one  hundred  and  fifty  dollars,  or  any  three,  to 

he  owes  two  hundred  dollars,  may,  on  application  to  a 

or  commissioner,  and  on  due  proof  of  the  debt  and  of  the 

:•  lure  or  concealment,  procure  his  real  and  personal  estate 

)<>  attached;  and  on  due  public  notice  of  the  proceeding,  if 

debtor  does  not,  within  three  months,  return  and  satisfy  the 

iitor,    or  appear  and  offer  to  contest  the  fact  of  having 

i*M.'onded,  or  offer  to  appear  and  contest  the  validity  of  the 

'<-inand,  and  give  the  requisite  security,  then  trustees  are  to  be 

;[)ointed,  who  become  vested  with  the- debtor's  estate;  and  they 

re  to  collect  and  sell  it,  and  settle  controversies,  and  make 


(e)  Ernst  v.  Sciaccaliiga,  Cowp.  527  ;  Pease  v.  Folger,  14  Mass.  264  ;  M'KeiUy  v. 
Richardson,  4  Cowen,  607 ;  Ingraham  on  Insolvency,  168,  169. 

(a)  This  is  the  case  in  most,  and  perhaps  now  in  all,  the  states,  though  equality  of 
distribution  was  understood  not  to  exist  some  few  years  past  in  Maine,  New  Hamp* 
shire,  and  Vermont,  and  that  the  race  of  diligence  among  creditors  was  kept  up. 

(b)  N.  Y.  Revised  Statutes,  ii.  86,  46 ;  Harth  v.  Gibbes,  4  M'Cord,  8. 

(c)  N.  Y.  Revised  Statutes,  ii.  3-14.  The  provisions  of  the  statute  are  minute 
and  fuU  of  details,  and  a  general  outline  only  is  given  in  the  text.  See  also  N.  Y. 
statute  of  May  8,  1845,  c  153,  amending  the  same. 
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*  400  *  aBtfigmnent,  in  any  esuite,  real  or  pezwmal :  but  no  cu?^ 

tiiigeut  iuterest  paflses,  unlflw  it  dial]  beoame  ireBted 
three  years  after  makinp^  the  aflBigmnent,  and  ^Qxem  it 

Thib  I  a[>prehend  to  be  the  general  eS^ct  of  tbe  sABisnzneirL 
in  every  state,  and  under  the  English  law.  PoB6ibilitie&,  cociaed 
with  an  interest,  are  assignable,  but  not  bare  poBsibilitiefi^  »Qcii 
as  the  expectancy  of  an  heir,  (h)  The  anfripinnmt  does  not  afTert 
property  held  by  the  debtor  in  trust;  (c)  nor  does  1^  ssBignmexit 
by  the  insolvent  husband  a£fect  tiie  property  aettlBd  to  tbe  »ejia- 
rate  use  of  the  wife,  free  and  clear  of  her  fanriiancL  {£)  Ii  h^s 
beeu  repeatedly  held  that  the  insolvent's  disdiai^  applied  caiW 
to  debts  existing  when  the  petition,  inventory,  and  Bchednle  of 


real  ttitttte,  iutitetMl  of  a  moiety  ae  before ;  and  wamgy  or  bank  nolBa.  «diwrlra.  bilk  of 
ejn'-imuii*',  ptotiiitMtonr  notes,  specialuea  and  otiber  aeciiiitieB  for  mntiffy,  ^wv  be  tski^ 
<MJ  fieri  /adat.  So  utockfi,  fuudft,  or  annuitifla,  or  asr  atsdk  or  afaana  in  ainr  fni]^ 
ootupHiry,  umy  be  attached  for  tbe  paymeDt  of  tbe  judgmmt  crafiter.  T^  ovdhor 
bii4  tuii  power  over  uU  the  debtor's  property,  and  tbe  latter  is  alaa  liabie,  aa  beioR, 
Uf  eveiituiiJ  aijpribouuieut  on  ezecntioB. 

hut  it  i«  uudenftood  that  tbe  EDgliah  ooouniaeifHietB,  ififNaiitBd  to  iufuiiv  into  1^ 
Saw»  uii*>f:Uug  baitknifite  and  inHolrenta,  bave  reoentlj  (1S40) 
|>ort  ou  tbe  »ubject,  in  wbicb  tbey  coDdemii  9M  mijiiBt  and  THifmlftif  tba 
bol'i iu^  the  future  axxjuired  property  of  iaaolTent  delifeGn»  vbo 
fn^  tUetr  yift^xMiiun;  debt«;  and  tbey  reoommend  that 
<^p**tiiliou  of  Uiiikruj/t  aud  iuHolreut  lawa  be  abobahed; 
foi  *i*r\A,  ou  fiiiiil  proeetw  by  or.  m.,  exoept  la  special  raafii,  be  aba  ahoBebwd.  la  1842, 
thf  t'j'4uH(j  htfAn/rum  act  wa»  introduced  into  tbe  Britirii  PariiaaeBt,  by  Lcvd  Bkoqg^iaB^ 
•.I^Ju^iiing  virtunlly  the  practice  of  imprisonmeiit  for  defaL  In  April,  1844, 1«ord  Cot- 
ieiihttin  )ijtr<>duced  a  bill  into  the  House  of  Lords  ibr  aboKdii^  eartirely  tOBpnaoBBaeBt 
for  dA  i/t  on  in«ene  prooetM  and  on  execution,  in  cases  free  fran  fiand  or  Tiolenee ;  and 
ih»t  Um  diA(;luir^  of  Insolvents,  as  well  as  bankmptB,  sboold  pcotoet  aU  after^acqvired 
\mi\t»^riy.  It  was  durinf(  the  Samnite  war  that  the  Boman  law  was  paawd  prahibitiiig 
\mmmH\  »ltt vtf ry  for  d«;bt,  and  confining  the  creditor's  remedy  to  the  property  of  the 
dvbtor  (  but  tbf  liiMolveut  debtor,  nevertheless,  forfeited  aU  hia  political  rights.  Dr. 
AfuM'^  Hint,  of  Rome,  ii  277. 

(a)  N.  V'  UevlNed  Sututea,  ii  21.  The  English  banknipt  laws  have  a  moie  ex- 
t«iiiiiv«  Slid  strict  o|>eration  upon  the  bankrupt's  property  ;  for  the  aasigiiiDCBt,  when- 
ever ntadt)  by  tbe  coMiuii««iouer,  operates  by  relation  so  far  as  to  cany  to  the  assignees 
all  tluf  property  whith  the  bankrupt  had  at  the  time  of  the  oommiaaioD  of  an  act  of 
bankruptcy.  Vide  »ufpra,  390,  n.  The  banknipt  is  bicapaUe  of  aflfectiog  hia  estate 
by  any  set  of  his,  after  an  act  of  bankruptcy,  though  before  tbe  tnoing  of  the  com- 
inlNsion.  Hinallcoinbe  v.  Bruges,  13  Price  Exch.  186.  (As  to  what  actions  of  tort  paaa 
to  the  assignee,  eee  Koonan  v.  Oiton,  34  Wis.  259  ;  Dillard  v.  Collins,  25  Gratt  343.] 

(b)  Charlton  v.  Uigbton,  8  Meriv.  667 ;  Comegys  p.  Vasse,  1  Peters,  198,  220. 

(e)  Kip  V,  Bank  of  N45W  York,  10  Johns.  OS  ;  Dexter  v.  Stewart,  7  Johna.  Ch.  52  ; 
Yates  V.  CurtU,  5  Mshou,  80. 

{t£)  Adamson  &  Arniitage,  ('coper's  Eq.  283  ;  WagsUff  p.  Smith,  9  Yea.  62a  Sea 
Mr.  Ingruliam's  Yiew  of  the  Insolvent  Laws  of  Pennsylvania,  2d  ed.  223-227. 
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debts  were  presented,  and  not  so  as  to  cover  debts  contracted 
between  that  time  and  the  time  of  the  discharge.  The  distinc^ 
tion  is  founded  on  obvious  principles  of  justice ;  for  the  compu- 
tation of  the  amount  of  the  debts  and  creditors  is  founded  upon 
the  inventory  and  schedule  accompanying  the  petition,  and  the 
assignment  and  discharge  relate  to  them,  (e)  It  is  likewise 
the  general  policy  of  all  insolvent  *  laws  to  distribute  the  *  401 
property  assigned  ratably  among  all  the  creditors,  subject, 
nevertheless,  to  existing  legal  liens,  and  priorities  existing 
before  the  assignment;  (a)  apd  under  the  New  York  insolvent 
laws,  a  creditor  cannot  become  a  petitioning  creditor  in  respect 
to  any  debt  secured  by  a  legal  lien,  unless  he  previously  relin- 
quishes that  lien  for  the  general  benefit  of  the  creditors,  {b) 

(8. )  Att<ichment9  against  Property.  —  The  case  of  absconding 
and  absent  debtors  may  be  referred  to  this  head  of  insolvency. 
The  attachment  law  of  New  York  (like  insolvent  acts  and  the 
acts  for  the  relief  of  debtors  from  imprisonment)  is  a  legal  mode 
by  which  a  title  to  property  may  be  acquired  by  operation  of 
law.  (c)  When  the  debtor,  who  is  an  inhabitant  of  New  York, 
absconds,  or  is  concealed,  a  creditor  resident  within  or  out  of 
the  state,  to  whom  he  owes  one  hundred  dollars,  or  any  two,  to 
whom  he  owes  one  hundred  and  fifty  dollars,  or  any  three,  to 
whom  he  owes  two  hundred  dollars,  may,  on  application  to  a 
judge  or  commissioner,  and  on  due  proof  of  the  debt  and  of  the 
departure  or  concealment,  procure  his  real  and  personal  estate 
to  be  attached ;  and  on  due  public  notice  of  the  proceeding,  if 
the  debtor  does  not,  within  three  months,  return  and  satisfy  the 
creditor,  or  appear  and  offer  to  contest  the  fact  of  having 
absconded,  or  offer  to  appear  and  contest  the  validity  of  the 
demand,  and  give  the  requisite  security,  then  trustees  are  to  be 
appointed,  who  become  vested  with  the-  debtor's  estate ;  and  they 
are  to  collect  and  sell  it,  and  settle  controversies,  and  make 

(e)  Ernst  v.  Sciaccaliiga,  Cowp.  527  ;  Pease  v.  Folger,  14  Mass.  264  ;  M'Neilly  v. 
RichordsoD,  4  Cowen,  607 ;  iDgniham  on  Insolvency,  168,  169. 

(a)  This  is  the  case  in  most,  and  perhaps  now  in  all,  the  states,  though  eqaality  of 
distribation  was  nndentood  not  to  exist  some  few  years  past  in  Maine,  New  Hamp- 
shire, and  Vermont,  and  that  the  race  of  diligence  among  creditors  was  kept  up. 

(b)  N.  Y.  Revised  Statntes,  ii.  86,  46 ;  Harth  v.  Gibbes,  4  M'Cord,  8. 

(e)  N.  Y.  Revised  Statutes,  ii.  8-14.  The  provisions  of  the  statute  are  minute 
and  full  of  details,  and  a  general  outline  only  is  given  in  the  text.  See  also  N.  Y. 
Statute  of  May  8,  1845,  c  153,  amending  the  same. 
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discharge  under  a  state  law  will  not  discharge  a  debt  due  to  a 
citizen  of  another  state  who  does  not  make  himself  a  party  to  a 
proceeding  under  the  law.  (a)  It  will  only  operate  upon  con- 
tracts  made  within  the  state  between  its  own  citizens  or  suitors^ 
subject  to  state  power.  The  doctrine  of  the  Supreme  Court  of 
the  United  States  in  Ogden  y.  Saunders  is,  that  a  discharge 
under  the  bankrupt  law  of  one  country  does  not  affect  contracts 
made  or  to  be  executed  in  another.  The  municipal  law  of  the 
state  is  the  law  of  the  contract  made  and  to  be  executed  within, 
the  state,  and  travels  with  it  wherever  the  parties  to  it  may 
be  found,  unless  it  refers  to  the  law  of  some  other  country,  or  be 
immoral,  or  contrary  to  the  policy  of  the  country  where  it  is 
sought  to  be  enforced.  This  was  deemed  to  be  a  principle  of 
universal  law ;  and  therefore  the  discharge  of  the  contract,  or  of 
the  party,  by  the  bankrupt  law  of  the  country  where  the  contract 
was  made,  is  a  discharge  everywhere.  (6)  ^  {x)   .  There  is  not  any 

(a)  Sturges  o.  Crownioshield,  4  Wheaton,  122;  Ogden  v.  Sannders,  12  id.  218^ 
Braynard  v,  Marshall,  8  Pick.  194;  Clay  v.  Smith,  8  Peters,  411;  8  Story,  Comm. 
Const.  U.  S.  262-256  ;  Norton  v.  Cook,  9  Conn.  814 ;  Pogh  v.  Bossel,  2  Blackf.  (Ind.) 
894 ;  WoodhuU  v.  Wagner,  Baldw.  C.  C.  296 ;  Browne  v.  Stackpole,  9  K.  H.  478. 
See  also  supra,  L  422. 

(&)  Ogden  V.  Sannders,  12  Wheaton,  218 ;  see  also  Stni^ges  v.  Crowninshleld, 
4  id.  122  ;  McMillan  v.  M'Neill,  ib.  209 ;  Le  Roy  v.  Ciowninshield,  2  Mason,  161, 162; 
Pagh  V.  Basse!,  2  Blackf.  (Ind.)  394.  And  see  Comm.  [anUf]  I  419-422;  Lord 
Stair's  Institutions)  i.  note  a,  p.  4,  by  I.  S.  More,  the  editor  of  the  edition  of  1882. 
This  edition  of  that  aathoritative  work  of  Lord  Stair  is  rendered  very  valnable  by  the 
notes  and  illustrations  of  the  learned  editor.  It  is  equally  well  established  that  the 
discharge  of  a  contract  by  the  law  of  a  place  where  the  contract  was  not  made,  or  to 
be  performed,  will  not  be  a  dischaige  in  any  other  country.  In  Phillips  o.  Allan,. 
8  B.  &  C.  477,  the  dischaige  of  an  insolvent  debtor  by  a  Scotch  court  was  held  to 
bo  no  defence  to  an  action  brought  in  England,  by  an  English  subject,  for  a  debt  con- 


^  But  see  i  422,  n.  1.  A  debt  con- 
tracted and  payable  in  England  to  one 
domiciled  there  has  been  held  not  to  be 
affected  by  a  colonial  discharge.  Bartley 
V.  Hodges,  1  Best  &  S.  875 ;  s.  c.  30  L.  J. 
Q.  B.  352.  But  it  is  otherwise  of  one  con- 
tracted and  payable  in  the  colony  grant- 
ing the  discharge.    Gardiner  v,  Houghton, 


2  B.  4  S.  748.  A  colonial  act  discharginur 
and  avoiding  an  obligation  ex  delicto  for 
acts  done  in  the  colony  was  held  to  dis- 
charge and  avoid  a  right  of  action  in 
England  in  Phillips  v.  Eyre,  L.  R.  6  Q.  B. 
1,  80 ;  and  an  English  dischaige  or  an 
English  compa<dtion  deed  containing  a 
covenant  not  to  sue,  and  equivalent  by 


(as)  Orders  and  assignments  in  bank-  Travers*  La  Faillit^  et  La    Liquidation 

mptcy,  made  in  the  place  of  the  debtor's  dans  les  Rapports  Intemationaux  (Paria^ 

domicile,  should  have  a  universal  appUca-  1895)^,  21  Journal  du  Droit  Int'I,  59,  504,, 

tion  in  international  law.      See  Maurice  608,  940;  7  Jurid.  Rev.  805. 
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bankrupt  law,  technically  bo  called,  existing  in  New  York;  but 
there  is  a  permanent  insolvent  law,  enabling  every  debtor  to  be 
discharged  from  all  his  debts  upon  the  terms  and  in  the  mode 
prescribed.  The  first  general  insolvent  law  of  New  York  was 
passed  in  the  year  1784,  and  alterations  and  amendments  have 
from  time  to  time  been  made,  until  the  system  attained 
all  the  consistency,  provision,  *  and  improvement  that  the  *  394 
nature  of  the  subject  easily  admits,  (a) 

Insolvent  laws  prevail  throughout  the  Union,  and  constitute 

tracted  in  England ;  bat  the  role  would  have  been  different  if  the  creditor  had  coine 
in  for  his  dividend  onder  the  Scotch  law,  or  the  debt  had  been  contracted  in  Scot- 
land. The  same  rule  was  declared  in  Van  Raugh  v.  Van  Arsdale,  8  Caines,  154, 
and  it  has  repeatedly  been  recognized  in  England  and  Scotland,  as  well  as  in  this 
country.  See  Doug.  170  ;  1  H.  Bl.  693  ;  2  id.  558  ;  1  East,  6,  11 ;  5  id.  124 ;  Lewis 
V.  Owen,  4  B.  &  Aid.  654 ;  2  BelFs  Comm.  689-691  ;  Woodhull  v.  Wagner,  Bald. 
C.  C.  U.  S.  296 ;  Van  Hook  t;.  Whitlock,  26  Wend.  43. 

(a)  With  respect  to  the  operation,  value,  and  policy  of  the  general  system  of  insol- 
vent law,  it  is  observed,  by  the  chancellor  and  judges  of  the  Supreme  Court  of  New 
York,  in  a  report  made  by  them  to  the  legislature,  January  22,  1819,  in  pursuance  of 
a  concurrent  resolution  of  the  two  houses,  that,  "judging  from  their  former  experi- 
ence, and  from  observation  in  the  course  of  their  judicial  duties,  they  were  of  opinion 
that  the  insolvent  law  was  the  source  of  a  great  deal  of  fraud  and  perjury.  They 
were  apprehensive  that  the  evil  was  incurable,  and  arose  principally  from  the  in- 
firmity inherent  in  every  such  system.  A  permanent  insolvent  act,  made  expressly 
for  the  relief  of  the  debtor,  and  held  up  daily  to  his  view  and  temptation,  had  a 
powerful  tendenoy  to  render  him  heedless  in  the  creation  of  debt,  and  careless  as  to 
payment.  It  induced  him  to  place  his  hopes  of  relief  rather  in  contrivances  for  his 
discharge  than  in  increased  and  severe  exertion  to  perform  his  duty.  It  held  out  an 
easy  and  tempting  mode  of  procuring  an  absolute  release  to  the  debtot  from  his 
debts ;  and  the  system  had  been,  and  still  was,  and  probably  ever  must  be,  from  the 
very  nature  of  it»  productive  of  incalculable  abuse,  fraud,  and  perjury,  and  greatly 
injurious  to  the  public  morals."  See,  on  this  subject,  iuyra,  iT  419-422.  It  was  stated 
by  the  chief  justice,  in  giving  the  opinion  of  the  Supreme  Court  of  the  United 
States,  in  Sturges  v.  Crowninshield,  4  Wheaton,  122,  that  the  insolvent  laws  of  most 
of  the  states  only  dischai^ge  the  person  of  the  debtor,  and  leave  his  obligation  to  pay, 
out  of  his  future  acquisitions,  in  full  force.  The  Insolvent  Act  of  Maryland,  of  1774, 
subjected  to  the  former  debts  of  the  insolvent  his  future  acquisitions  by  descent, 
gift,  devise,  bequest,  or  in  a  course  of  distribution.     See  2  Harr.  &  J.  61. 

the  English  law  in  effect  to  a  dischaige,  that  the  fSu:t  that  the  contract  was  made 

may  be  pleaded  to  a  previous  Canadian  and  to  be  performed  within  the  jurisdic- 

debt   in    a   Canadian    court.      Ellis   v.  tion  is  immaterial.     One    state  has  no 

H' Henry,  L.  R.  6  Q.  B.  228.    [Neither  a  power  to  discharge  debts  due  citizens  of 

bankruptcy  nor  an  insolvency  dischaige  another  State.     McDougall  v.   Page,   55 

bars  debts  contracted  to  persons  outside  the  Vt.  187;  Bedell  v.  Scruton,  54  Vt.  498; 

jurisdiction  of  the  United  States  or  of  the  Hills  v.  Carlton,  74  Maine,  156;  Guern* 

state  respectively.     And  it  would  seem  sey  r.  Wood,  180  Mass.  503. — b.] 
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in  the  case  of  absconding  debtors,  (b)  The  court  in  which  pro- 
ceedings under  the  Absconding  Debtor  Act  are  pending,  has  an 

against  the  estate  of  a  non-resident  debtor,  the  creditor  must  be  a  resident.  Bevised 
Laws  of  Indiana,  ed.  1888,  pp.  73-79  ;  Revised  Laws  of  Illinois,  ed.  1833,  pp.  82,  88. 
So  in  Maiyland,  under  the  act  of  1825,  the  creditor  must  be  a  resident  of  the  United 
States.  Wever  v.  Baltzell,  6  Gill  4  J.  836  ;  Baldwin  p.  Neale,  10  id.  274.  The  laws 
of  several  of  the  states  are  restrictive  as  to  the  character  of  the  plaintiff.  In  Korth 
Carolina  and  Tennessee,  the  creditor,  in  the  case  of  an  absconding  debtor,  need  not  be 
a  resident ;  but  in  the  case  of  an  attachment  against  a  non-resident  debtor,  he  must 
be.  1  Minor  (Ala.),  14,  69 ;  North  Carolina  SUtutes,  1777,  c.  115  ;  N.  C.  Revised 
Statutes,  i  71 ;  Tennessee  Act  of  1794  ;  1  Yeig.  101 ;  6  id.  473.  By  the  old  attach- 
ment law  of  Alabama,  only  resident  citizens  could  commence  suits  by  attachment,  but 
a  subsequent  statute  gave  the  power  equally  to  non-resident  plaintiffs.  2  Ala.  N.  s. 
826.  In  Tennessee,  no  attachment  will  lie  against  property,  when  both  creditor  and 
debtor  are  non-residents,  unless  judgment  had  been  first  obtained,  and  execution  issued 
in  the  courts  of  the  jurisdiction  where  the  defendant  was  a  resident ;  nor  in  cases  in 
which  personal  service  of  process  cannot  be  made,  nor  an  attachment  at  law  lie.  In 
those  special  cases,  the  non-resident  creditor  may,  by  a  bill  in  chancery,  cause  stocbi 
and  choses  in  action,  and  other  property  belonging  to  the  non-resident  defendant,  or 
held  in  trust  for  him,  to  be  applied  to  his  debt.  Stat.  1801,  c  6  ;  Stat.  1832,  c.  11 ; 
Garget  v.  Scott,  9  Yerg.  244,  where  the  reason  of  their  statute  law  is  clearly  and  justly 
vindicated ;  Stat.  1836,  c.  43.  In  Y ii^nia,  Missouri,  and  Louisiana,  the  foreign  at- 
tachment lies,  though  both  the  creditor  and  debtor  reside  out  of  the  state.  William- 
son V.  Bowie,  6  Munf.  176  ;  Posey  v,  Buckner,  8  Mo.  604  ;  Flower  v.  Griffith,  12  La. 
845  ;  6  id.  800.  The  statute  of  Missouri  seems  to  apply  to  all  creditors,  and  the  at- 
-tachment  and  proceeding  in  rem,  and  against  property  in  the  hands  of  garnishees, 
apply  when  the  debtor  is  a  non-resident,  or  has  absconded,  or  concealed,  or  absented 
himself,  or  is  about  to  remove  his  property  out  of  the  state,  or  fraudulently  to  convert 
it.    Revised  Statutes  of  Missouri,  1885,  p.  75. 

In  Yirginia,  the  domestic  attachment  lies  against  the  absconding  debtor,  and  also 
against  non-resident  debtors  for  debts  not  exceeding  $20,  and  against  a  garnishee,  though 
the  debt  be  not  due.  The  foreign  attachment  Ues  against  absent  debtors ;  and  resident 
debtors  of  the  foreign  debtor  may  be  prosecuted  as  garnishees.  1  Bevised  Code  ed.  1814^ 
p.  160 ;  2  id.  98.  It  is  grounded  upon  two  facts  :  non-residence  of  the  debtor,  and  his 
having  effects  in  Yirginia ;  and  the  proceeding  is  conclusive  against  parties  and  privies. 
Mankin  v.  Chandler,  2  Brock.  125.  In  the  case  of  non-resident  debtors,  it  is  a  general 
principle  that  all  the  proceedings  are  construed  strictly,  for  the  greater  safety  of  the 
absentee,  to  whom  notice  may  not  have  reached.  State  Bank  v.  Hinton,  1  Dev.  (N.  C.) 
897.  In  Kentucky,  the  lands  of  a  non^mdeni  debtor  may  be  appropriated  by  attach- 
ment by  the  creditor,  if  the  debtor  has  no  personal  property.  9  Dana,  98,  266.  So  a 
bQl  in  equity  will  lie  to  sequester  the  effects  of  ahaent  debtors  in  the  hands  of  persons 
resident  in  the  state.  Statutes,  1796,  1827,  1887.  These  statutes  give  the  remedy 
against  the  lands  and  goods  of  non-resident  and  absent  debtors.  9  Dana,  807»  308 ; 
8  R  Mon.  119. 

In  South  Carolina,  their  foreign  attachment  law  is  founded  on,  and  has  received 
construction  from,  the  custom  of  London.    Smith  v.  Posey,  2  Hill,  471.    See  Bioe's 


{h)  N.  Y.  Bevised  Statutes,  ii.  15. 
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equitable  jurisdiction  over  all  claims  between  the  trustees  and 
the  creditors.  The  trustees  are  liable  to  be  called  to  account 
at  the  instance  of  either  the  debtor  or  creditor.  So  the 
assignees,  under  the  Insolvent  Act,  are  *  declared  to  be  *  404 
trustees ;  and  where  there  are  two  trustees,  either  of  them 
may  collect  the  debts ;  and  where  there  are  more  than  .two,  the 
powers  appertaining  to  the  trust  maj  be  exercised  by  any  two  of 
them.  But  no  suits  in  equity  are  to  be  brought  by  the  assignees 
of  insolvent  debtors,  without  the  consent  of  a  majority  of  the 
creditors  in  interest,  unless  the  sum  in  controversy  exceeds 
9500.  They  are  to  sell  the  assets  at  auction,  and  may  allow  a 
reasonable  credit  on  good  security.  They  are  to  redeem  moi-t- 
gages  and  pledges,  and  conditional  contracts,  and  settle  accounts, 
and  compound  with  debtors  under  the  authority  of  the  officer 
appointing  them.  They  are  to  call  a  general  meeting  of  the 
creditors;  and  the  mode  of  distribution  is  specially  declared* 
They  are  to  declare  dividends ;  and  dividends  unclaimed  for  a 

Tftluable  Digest. on  the  cases  decided  in  that  state,  and  in  which  the  decisions,  under 
the  tiUe  of  "  attachment  (foreign)/'  are  fnUy  and  clearly  stated. 

In  Geoigia,  the  same  process  of  domestic  attachment  lies  when  the  debtor  is  ab- 
sconding ;  and  if  he  is  about  to  remove,  it  lies,  though  the  debt  be  not  due.  The 
foreign  attachment  lies  when  the  debtor  is  a  non-resident,  and  also  in  favor  of  a  non- 
resident creditor.  It  reaches  debts  and  credits  in  the  hands  of  the  garnishee,  and  is  for 
the  benefit  of  the  plaintiff  in  the  attacbment.  Prince's  Digest,  2d  ed.  1887,  pp.  80-42. 
The  same  statute  provisions  exist  in  Alabama.    Aiken*s  Digest,  2d  ed.  87-40. 

In  Louisiana,  they  have  the  like  process  of  attachment  as  in  the  other  states,  when 
tiie  debtor  absconds,  or  is  about  to  remove,  or  is  non-resident.  Third  persons,  who 
have  funds  and  effects  of  the  debtor  in  hand,  may  be  cited  to  answer  upon  interroga- 
tories ;  and  if  the  garnishee  has  funds  of  the  debtor,  the  creditor,  after  judgment 
against  the  debtor,  may  pursue  them  by  judgment  and  execution  against  the  garnishee. 
Proseus  v.  Mason,  12  La.  16.  The  debtor  about  to  remove  may  be  arrested  and  held 
to  bail,  though  the  debt  be  not  due.  Desha  v.  Solomons,  12  La.  272  ;  ib.  479.  If  the 
garnishee  be  a  consignee  of  goods,  and  has  made  advances  on  them,  he  may  claim  a 
preference  as  a  creditor  of  consignor,  if  the  attachment  be  levied  while  the  goods  are  in 
tranaitu,  and  before  deliveiy  to  the  consignee.  Wilson  v.  Smith,  12  La.  376  ;  Gardiner 
V.  Smith,  ib.  870. 

In  Mississippi,  there  is  the  like  process  of  foreign  and  domestic  attachment  against 
non-resident  and  absconding  debtors,  and  debtors  preparing  to  remove,  though  the 
debt  be  not  due.  Debts  and  credits  of  the  debtor  in  the  hands  of  third  persons  may 
be  attached  by  process  of  summons  or  garnishment.  The  party  suing  out  a  foreign  at- 
tachment must  be  a  resident.  R.  Code  of  Mississippi,  1824,  pp.  167-168.  The  pro- 
cess of  attachment  in  most  of  the  states  is  for  the  exclusive  benefit  of  the  attaching 
[creditor].  But  a  court  of  equity  has  jurisdiction  of  a  biU  filed  by  a  non-resident 
plaintiff  against  a  non-resident  debtor,  if  there  be  alto  a  resident  defendant.  Com* 
stock  V.  Rayford,  1  Sm.  &  M.  428  ;  ib.  684,  s.  P. 
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year  are  to  be  deemed  relinquished.  They  are  to  account  upon 
oath,  and  are  allowed  a  commission  of  five  per  cent  on  all 
moneys  received ;  and  they  may  be  discharged  from  their  trust 
by  the  proper  authority  on  their  own  application,  and  new 
assignees  appointed  in  their  stead,  (a)  These  trustees,  in  many 
respects,  resemble  commissioners  under  the  English  bankrupt 
laws;  and  the  proper  remedy  against  them  is,  either  by  a  bill  in 
chancery,  or  an  application  to  the  equitable  powers  of  the  court 
in  which  the  proceedings  are  pending,  to  compel  an  account  and 
an  adjustment  It  was  held,  in  Peck  v.  Randall,  (b)  that  the 
creditor  could  not  maintain  a  suit  at  law  against  the  trustees  of 
an  absconding  debtor  before  the  demand  had  been  adjusted  and 
a  dividend  declared.  In  England,  it  is  well  settled  in  the 
analogous  case  of  a  claim  for  dividends  on  the  bankrupt's  estate, 
that  a  suit  at  law  cannot  be  sustained  for  a  dividend,  and  that 
the  creditor  applies  to  the  Court  of  Chancery  for  assistance  to 
obtain  it.  (c) 
A  grave  and  difficult  question  has  been  frequently  dis- 
cussed in  our  American  courts,  respecting  the  conflicting 
*  405  *  claims  arising  under  our  attachment  laws,  and  under  a 
foreign  bankrupt  assignment.  If  a  debtor  in  England 
owing  a  house  in  New  York,  as  well  as  creditors  in  England,  be 
regularly  declared  a  bankrupt  in  England,  and  his  estate  duly 
assigned,  and  if  the  house  in  New  York  afterwards  sues  out 
process  of  attachment  against  the  estate  of  the  same  debtor,  and 
trustees  are  appointed  accordingly,  the  question  is,  which  class 
of  trustees  is  entitled  to  distribute  the  fund,  and  to  whom  can 
the  debtors  of  the  absent  or.  bankrupt  debtor  safely  pay.  In  such 
a  case,  there  are  assignees  in  England  claiming  a  right  to  all 
the  estate  and  debts  of  the  bankrupt,  and  there  are  trustees  in 
New  York  claiming  the  same  right.  This  question  was  con- 
sidered in  Eolmes  v.  Itemsen^  (a)  and  the  English  and  Scotch,  and 
other  foreign  authorities  examined;  and  the  conclusion  was, 
that  by  the  English  law,  and  by  the  general  international  law  of 
Europe,  the  proceeding  which  is  prior  in  point  of  time  is  prior 
in  point  of  right,  and  attaches  to  itself  the  right  to  take  and 

(a)  N.  Y.  Beyised  Statutes,  ii.  39-51.  {b)  1  Johns.  165. 

(c)  Ex  parte  White,  and  Ex  parte  Whitchurch,  1  Atk.  90;  Assignees  of  Gardiner  v. 
Shannon,  2  Sch.  &  Lef.  229. 
(a)  4  Johns.  Ch.  460. 
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distribute  the  estate.  It  was  considered  that  as  the  English 
assignees  in  that  case  were  first  appointed,  and  the  assignment 
of  the  bankrupt's  estate  first  made  to  them,  that  assignment 
carried  the  bankrupt's  property,  wherever  situated  \  and  it  con- 
sequently passed  the  debt  due  by  a  citizen  of  this  state  to  the 
English  bankrupt;  so  that  a  payment  of  such  a  debt  to  the  Eng- 
lish assignees  was  a  good  payment  in  bar  of  a  claim  for  that 
same  debt,  by  the  trustees,  under  our  Absconding  Act. 
This  *  rule  appeared  to  be  well  settled,  (a)  and  to  be  founded  *  406 
in  justice  and  policy,  and  the  comity  of  nations.  It  rested 
on  the  principle  of  general  jurisprudence  that  personal  property 
was  deemed,  by  fiction  of  law,  to  be  situated  in  the  country  in 
which  the  bankrupt  had  his  domicile,  and  to  follow  the  person 
of  the  owner;  and  it  was  to  be  administered  in  bankruptcy 
according  to  the  rule  of  the  law  of  that  country,  as  if  it  was 
locally  placed  within  it  No  doubt  was  entertained,  that  if  the 
appointment  of  trustees  under  tlie  New  York  act  had  been  the 
first  in  point  of  time,  the  title  of  the  trustees  would  have  been 
recognized  in  the  English  courts,  as  controlling  the  pei*sonal 
property  in  England.  By  the  same  rule,  the  English  assignees, 
being  first  in  time,  were  held  entitled  to  control  the  personal 
property  of  the  debtor  existing  in  New  York. 

But  whatever  consideration  might  otherwise  have  been  due 
to  the  opinion  in  that  case,  and  to  the  reasons  and  decisions  on 

{a)  The  authorities  cited  in  Holmes  v.  Bemsen,  to  show  that  the  rule  contended 
for  in  that  case  was  incontrovertibly  established  in  the  jurisprudence  of  the  United 
Kingdoms  of  Great  Britain  and  Ireland,  are  Pipou  v.  Pipon,  Amb.  25  ;  case  of  Wilson, 
before  Lord  Hardwicke,  cited  by  Lord  Loughborough,  in  1  H.  Bl.  691 ;  Solomons  v, 
Ross,  ib.  181,  note ;  JoUett  v.  Deponthieu,  ib.  182,  note ;  Neal  ».  Cottingham  & 
Houghton,  ib.  j  Phillips  v.  Hunter,  2  id.  402  ;  Sills  i>.  Worswick,  1  id.  665  ;  Lord 
Thurlow,  in  the  case  Ex  parU  Blakes,  1  Cox,  898  ;  Lord  Kenyon,  in  Hunter  r.  Potts, 
4  T.  B.  182;  Lord  Ellenborough,  5  East,  181  ;  Stein's  Case,  1  Rose's  Gas.  in  Bank- 
ruptcy, App.  462 ;  Selkrig  v.  Davis  and  Salt,  2  Dow,  280  ;  2  Rose  s  Cas.  in  Bank- 
ruptcy,  291.  By  the  Scotch  law,  the  foreign  assignment  will  not  prevent  a  subsequent 
attachment  in  Scotland  by  a  Scotch  creditor,  nnless  notice  of  the  assignment  be  given 
to,  or  had  by,  the  creditor.  No  such  notice  is  requisite  to  the  operation  of  the  assign- 
ment under  the  English  law.  The  English  doctrine  applies  equally  to  voluntary  and 
bona  fide  assignments  of  personal  property  by  the  owner  domiciled  abroad,  to  assign- 
ments under  bankrupt  and  insolvent  statutes,  and  to  the  distribution  of  the  movable 
property  of  testators  and  intestates  by  will,  and  under  the  law  of  distribution.  The 
cases  all  rest  on  the  same  general  principle  giving  a  universal  operation  to  transfer, 
or  the  disposition  of  personal  property,  made  or  existing  at  the  owner's  domicile,  wher- 
ever that  property  may  be  situated,  and  when  not  bound  by  any  local  lien  at  the  time. 
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which  it  rested,  the  weight  of  American  authority  is  decidedly 
the  other  way ;  and  it  may  now  be  considered  as  part  of  the 
settled  jurisprudence  of  this  country,  that  personal  property,  as 
against  cre(^itors,  has  locality,  and  the  lex  loci  rei  aitce  prevails 
over  the  law  of  the  domicile  with  regard  to  the  rule  of  preferences 
in  the  case  of  insolvents'  estates.  The  laws  of  other  govern- 
ments have  no  force  beyond  their  territorial  limits ;  and,  if  per- 
mitted to  operate  in  other  states,  it  is  upon  a  principle  of  comity, 
and  only  when  neither  the  state  nor  its  citizens  would  suffer 
any  inconvenience  from  the  application  of  the  foreign  law.(i) 
A  prior  assignment  in  bankruptcy,  under  a  foreign  law,  will  not 
be  permitted  to  prevail  against  a  subsequent  attachment  by  an 
American  creditor  of  the  bankrupt's  effects  found  here;  and  our 
courts  will  not  subject  our  citizens  to  the  inconvenience  of  seek- 
ing their  dividends  abroad  when  they  have  the  means  to 
*  407  satisfy  them  under  their  own  control.  *  This  was  the  rule 
•  in  Maryland  prior  to  our  Revolution,  according  to  the 
opinion  of  Mr.  Dulany,  reported  in  Burk  v.  M*  Clain ;  {a)  and 
afterwards  in  1790,  it  was  decided  in  Wallace  v.  Pattereanj  (h) 
that  property  of  the  bankrupt  could  be  attached  here,  notwith- 
standing a  prior  assignment  in  bankruptcy  in  England.  The 
same  doctrine  was  declared  in  Pennsylvania,  (c)  after  an  elaborate 
discussion  of  the  question.  The  court  in  that  state  considered 
that  an  assignment  abroad,  by  act  of  law,  had  no  legal  operation 
extra  territoriumj  as  against  the  claims  of  their  own  citizens. 
But  the  foreign  assignee  in  bankruptcy  may  sue  in  Pennsylvania 
in  the  name  of  the  bankrupt,  for  the  assets  of  the  estate,  and 
recover  them,  except  as  against  the  rights  of  the  American 
creditor,  {d)  The  same  doctrine  was  declared  in  North  Carolina 
as  early  as  1797.  (e)     In  South  Carolina  the  question  arose  in 

(b)  Parsons,  Ch.  J.,  in  Greenwood  v.  Cartis,  6  Mass.  878  ;  Porter,  J.,  in  Oliyier  p. 
Townes,  14  Martin  (La.),  99-101. 

(a)  1  Harr.  ft  M'Hen.  286.  (h)  2  id.  468. 

(c)  Milne  v.  Moreton,  6  Binney,  358.  See  Mulliken  v.  Aughinbaugh,  1  Penn.  117, 
to  the  same  point.  See  also  Ogden  v,  Gillingham,  Baldw.  C.  C.  88  ;  Lowry  v.  Hall, 
2  Watts  ft  S.  129. 

{d)  Merrick's  Estate,  2  Ashm.  485  ;  8.  c.  5  Watts  ft  S.  20.  This  is  the  scope  of 
the  American  cases  ;  and  the  New  York  case  of  Abraham  v.  Plestoro,  8  Wend.  588, 
went  farther  when  it  ruled  the  foreign  assignment  in  bankruptcy  void,  even  as  against 
a  British  creditor,  not  domiciled  here.  They  do  not  go  so  far  in  Pennsylyania.  Lowry 
V.  Hall,  supra  ;  Mnlliken  v.  Aughinbaugh,  1  Penn.  117. 

{e)  M'Neil  v.  Colqulioon,  2  Hayw.  24. 
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the  case  of  The  Assignees  of  Topham  v.  Chapman^  in  1817 ;  (/) 
and  the  court  in  that  case  followed  some  prior  decisions  of  their 
own,  and  the  case  of  Taylor  v.  Geary^  decided  in  Connecticut  as 
early  as  1787 ;  (g)  and  they  held  that  law,  justice,  and  public 
policy  all  combined  to  give  a  preference  to  their  own  attaching 
creditors.  So,  in  Virginia  and  Kentucky,  und<ir  their  statute 
laws,  all  real  and  personal  property  within  the  state,  even  debts 
and  choses  in  action,  are  held  to  be  bound  by  the  attachment 
laws  of  the  state,  though  the  owner  should  execute  an  instrument 
in  control  of  it  at  his  domicile  abroad.  The  rule  of  curtesy  is 
held  to  be  overruled  by  positive  law.  The  law  of  the  locus  rei 
sitcB  overrules  the  law  of  the  domicile  in  this  case,  and  debts  due 
to  absentees  have  so  far  locality,  and  are  subject  to  attachment 
by  the  creditors  of  such  absentees.     But  the  rule  is  not  carried 

r 

SO  far  as  to  apply  to  absolute  sales,  bona  fide  for  a  valuable  con- 
sideration, of  choses  in  action,  accompanied  with  assignment 
and  delivery  of  the  evidences  of  the  debt.  (A)  The  point  arose 
in  the  Supreme  Court  of  Massachusetts,  Ingrakam  v.  Geyer^  in 
1816 ;  {%)  and  they  would  not  allow  even  a  voluntary  assignment 
by  an  insolvent- debtor  in  another  state,  to  control  an  attachment 
in  that  state,  of  the  property  of  the  insolvent,  made  subsequently 
to  the  assignment,  and  before  payment  to  the  assignees ;  and  the 
court  denied  that  any  such  indulgence  was  required  by  the  prac- 
tice or  comity  of  nations,  {j)  ^    The  opinion  in  the  case  of  Holmes 

(/)  Const.  S.  G.  28S.  See  also  Robinson  v.  Growder,  4  M'Cord,  519,  to  the  same 
point. 

(g)  Kirby,  818. 

{k)  Hath  0.  Bank  of  the  United  States  in  Chan.,  LooisYille,  Ky.,  August,  1848  [4 
B.  Monr.  428]. 

(t)  18  Mass.  146. 

I;)  See  also,  to  the  same  point,  Borden  v.  Sumner,  4  Pick.  265  ;  Blake  o.  Williams, 
6  id.  286  ;  FaU  River  Iron  Works  v.  Groade,  15  id.  11  ;  Fox  o.  Adams,  5  Green,  245  ; 
Olivier  r.  Townes,  14  Martin  (La.),  98  ;  Norris  v.  Mumford,  4  id.  20 ;  The  Brig  Watch- 
man, in  the  District  Court  of  Maine,  Ware,  282 ;  Saunders  v.  Williams,  5  N.  H.  218 ; 


1  Lex  loci  rei  sita  <u  affecting  the  TranS" 
fer  of  Chattele,  —  It  seems  now  to  be 
accepted  as  law  that  such  an  assignment 
will  not  affect  movable  (t.  e,  corporeal  pro- 
perty in  another  state,  at  least  in  the 
courts  of  that  state,  if  it  is  contrary  to  law 
there,  although  valid  and  legal  at  the 
domicile  of  the  assignor  where  it   was 


made.  Ouillander  v.  Howell,  85  K.  Y. 
657 ;  Green  v.  Van  Buskirk,  7  Wall.  189, 
150  ;  8.  c.  5  Wall.  807  ;  Moore  v,  Bonnell, 
2  Vroom,  90  ;  Zipcey  v.  Thompson,  1  Gray, 
248  ;  Kidder  ».  Tufts,  48  N.  H.  121,  125. 
But  see  Law  v.  Mills,  18  Penn.  St  185; 
Hanfoid  v.  Paine,  82  Yt.  442;  Rice  v, 
Courtis,  ib.  460 ;  Livermore  v.  Jenckes, 
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V.  Memsen  was  also  questioned  by  one  of  the  judges  of  the 
*  408  *  Supreme  Court  of  New  York,  in  a  suit  at  law  between 

the  same  parties,  (a)  And  still  more  recently,  in  the 
Supreme  Court  of  the  United  States,  {b)  the  English  doctrine  (for 

Mitchel  V,  M'Millan,  3  Martin  (La.)t  ^76,  to  the  same  point  But  in  Goodwin  v.  Jones,  3 
Mass.  617,  C.  J.  Parsons  held  to  the  English  doctrine  ;  and  in  Bholen  v.  Cleyeland,  5 
Mason,  174,  an  assignment  was  held  to  prevail  over  a  trustee  or  attachment  process,  as 
Against  creditors  liying  in  the  same  state  with  the  debtor.  It  is  likewise  held,  in  Bogers 
V.  Allen,  8  Ohio,  488,  that  an  assignment  by  an  insolvent  debtor  in  one  state  will  not 
aflfect  the  title  to  lands  in  another  state  in  derogation  of  the  lex  m  nta»  In  South 
Carolina,  a  bona  fide  foreign  assignment  in  trust  for  creditors  takes  precedence  of  a 
subsequent  attachment  levied  within  the  state,  but  not  if  executed  under  the  operatioD 
of  a  statute  of  bankruptcy.     Green  v,  Mowry,  2  Bailey,  163. 

{a)  Piatt,  J.,  in  20  Johns.  254. 

{b)  Ogden  V.  Saunders,  12  Wheaton,  213.  In  Harrison  v.  Steny,  5  Cranch,  289, 
the  Supreme  Court  of  the  United  States  had  long  previously  held  that  the  bankrupt 
law  of  a  foreign  country  could  not  operate  a  legal  transfer  of  property  in  this  country. 
The  doctrine  rests  on  the  same  footing  between  one  state  and  another.  An  assignment 
in  invUum  under  the  law  of  one  state  or  nation,  has  no  operation  in  another,  even  with 
respect  to  its  own  citizens.  Abraham  v.  Plestoro,  3  Wend.  538 ;  Johnson  v.  Hunt,  23 
id.  90,  91. 


21  How.  126  ;  [Hervey  v.  R.  I.  Locomo- 
tive Works,  93  U.  S.  664;  Pierce  v, 
O'Brien,  129  Mass.  314  ;  Clark  v.  Tarbell, 
58  N.  H.  88.]  In  Southern  Bank  v.  Wood, 
14  La.  An.  554,  a  vessel  at  sea  was  held 
to  pass  by  an  assignment  in  another  state 
in  trust  for  creditors  as  against  an  attach- 
ment on  its  arrival  in  port.  But  Massachu- 
setts assignees  in  insolvency  of  a  vessel  at 
sea  were  held  to  have  no  claim  as  against 
a  New  "l^ork  creditor  attaching  in  port  in 
Kelly  V.  CrapOi  45  N.  Y.  86  ;  [reversed  in 
the  United  States  Supreme  Court.  Crapo 
r.  Kelly,  16  Wall.  610.  In  Osgood  v. 
Maguire,  61  N.  Y.  524,  it  was  held  that  a 
receiver  who  took  in  New  York  promissory 
notes  made  by  a  Massachusetts  citizen,  but 
payable  in  New  York,  could  hold  them  as 
against  a  subsequent  attaching  creditor  of 
the  debt  in  Massachusetts.  See  especially 
on  subject,  Story,  Confl.  of  Laws,  8th  ed. 
543,  a;  Canada  Southern  R.  R.  Co.  v. 
GeUiart,  109  U.  S.  527.  — b.  ] 

A  distinction  is  sometimes  taken  be- 
tween movables  and  debts,  and  it  is  said 
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that  the  latter  follow  the  person  of  the 
creditor.  Guillander  v.  Howell,  *85  N.  Y. 
657,  661,  citing  Caskie  v,  Webeter,  2  Wall. 
Jr.  131,  and  other  cases.  And  this  again 
is  perhaps  to  be  qualified  by  the  rule  that 
contracts  respecting  public  funds,  stock, 
&c.,  regulated  l^  peculiar  local  laws,  must 
be  made  and  carried  into  execution  accord- 
ing to  those  laws.  Dow  v,  Gould  &  Curry 
S.  M.  Co.,  31  CaL  629,  658 ;  Black  v. 
Zacharie,  3  How.  483;  Story,  Confl.  L., 
§  383.  See  458,  n.  (a) ;  but  compare  430, 
n.  (/).  In  Moore  v,  Bonnell,  eupra,  which 
was  the  case  of  an  assignment  in  New 
York  of  a  debt  due  from  a  New  Jersey 
creditor,  although  the  distinction  between 
movables  and  debts  was  disregarded,  it 
was  considered  that  the  assignment  could 
not  be  impeached  in  the  New  Jersey  courts 
by  a  New  York  creditor.  Aee,  Einer  r. 
Deynoodt,  39  Mo.  69.  But  see  Green  p. 
Van  Buskirk,  7  Wall.  139,  151.  See,  as 
to  the  law  governing  transfers  of  ship  and 
cargo,  bottomry,  &c.,  jmm£,  iii.  164,  n.  1  ; 
174.  n.  1. 
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it  is  there  admitted  to  be  the  established  English  doctrine)  Tiras 
peremptorily  disclaimed,  in  the  opinion  delivered  on  behalf  of 
the  majority  of  the  court  (c) 

4.  By  Zntastaoy.  —  The  last  instance  which  was  mentioned  of 
acquiring  title  to  goods  and  chattels  by  act  of  law  was  the  case 
of  intestacy.  This  is  when  a  person  dies,  leaving  personal 
property  undisposed  of  by  will ;  and,  in  such  case,  the  personal 
estate,  after  the  debts  are  paid,  is  distributed  to  the  widow,  and 
among  the  next  of  kin.  To  avoid  repetition  and  confusion,  I 
shall  be  obliged  to  confine  myself  essentially  to  the  discus- 
sion of  the  *  leading  principles  of  the  English  law,  and  *  409 
assume  them  to  be  the  law  of  the  several  states,  in  all 
those  cases  in  which  some  material  departure  from  them  in 
essential  points  cannot  be  clearly  ascertained. 

This  title  will  be  best  explained  by  examining — 1.  To  whom 
the  administration  of  such  property  belongs,  and  to  whom 
granted ;  2.  The  power  and  duty  of  the  administrators ;  and,  8. 

(e)  It  was  the  leoeired  doctrine  in  England,  according  to  the  opinion  of  counsel,  as 
eariy  as  1715,  that  the  English  creditors  of  an  insolvent  debtor  residing  in  Holland, 
conld  attach  and  recover  by  execution  levied  on  his  effects  in  England,  without  being 
responsible  to  the  curator  in  Holland,  who  had  entered  upon  his  trust  prior  to  the 
attachment  in  England.  See  opinions  of  R.  Raymond,  J.  Jekyll,  and  others,  in  the 
Appendix,  264-256,  of  Mr.  Henry*s  Treatise  on  Foreign  Law.  In  Blake  v,  Williams, 
6  Pick.  286  ;  Lord  «.  The  Brig  Watchman,  in  the  District  Court  of  Maine,  Ware,  232  ; 
Abraham  v,  Plestoro,  8  Wend.  588  ;  and  Johnson  v.  Hunt,  28  id.  87,  the  question  was 
again  discussed,  and  the  decisions  made  in  entire  conformity  with  the  general  doctrine 
now  prevalent  in  the  United  States.  The  authorities  for  the  contrary  and  more  liberal 
doctrine  in  the  English,  Scottish,  and  Irish  courts,  are  collected  in  Bell's  Commentaries, 
ii.  681-687,  as  well  as  in  the  case  of  Holmes  v,  Bemsen,  mfpro,  405.  Mr.  Bell  says 
that  the  rule  giving  effect  to  conveyances,  made  for  the  purpose  of  collecting  and  dis- 
tributing among  creditors  the  funds  and  estate  of  the  debtor,  according  to  the  law  of 
his  residence  and  seat  of  trade,  does  not  rest  in  any  legislative  enactment,  but  upon 
those  principles  of  international  law  which  guide  the  connection  between  states,  and 
prescribe  the  authority  which  is  to  be  allowed  by  each  to  the  institution  and  laws  of 
another.  The  whole  doctrine  of  the  international  effect  of  bankruptcy  is  a  consequence 
of  the  general  prii^ciple  of  universal  jurisprudence,  that  personal  property,  wherever 
situated,  is  regulated  by  the  law  of  the  bankrupt's  domicile  ;  while,  on  the  other  hand, 
real  property  is  governed  by  the  law  of  the  territory  in  which  it  is  situated.  The  law 
on  this  vexed  subject  of  the  effect  to  be  given  to  foreign  assignments  is  examined,  and 
all  the  authorities  and  arguments  pro  and  con  collected  and  reviewed  in  Story's  Com- 
mentaries on  the  Conflict  of  Laws,  pp.  886-357. 

In  Canada,  an  English  commission  of  bankniptcy  operates  as  a  voluntary  assign- 
ment by  the  bankrupt,  but  rights  and  privileges  acquired  by  the  provincial  creditors 
are  not  affected  by  the  commission  or  assignment.  Bruce  v.  Anderson,  Stuart's  Lower 
Canada,  127. 

[668] 


•409  DP  PERSONAL  PEOPEBTY.  [PABT  7. 

The  persons   who  succeed  to  the  personal  estate  by  right  of 
succession. 

(1. )  Of  granting  Administration,  —  When  a  person  died  intes- 
tate, in  the  early  periods  of  the  English  history,  his  goods  went 
to  the  king  as  the  general  trustee  or  guardian  of  the  state.  This 
right  was  afterwards  transferred  by  the  crown  to  the  popish 
clergy ;  and,  we  are  told,  it  was  so  flagrantly  abused  that  Parlia- 
ment was  obliged  to  interfere  and  take  the  power  of  administra- 
tion entirely  from  the  church,  and  confer  it  upon  those  who 
were  more  disposed  to  a  faithful  execution  of  the  trust  This 
produced  the  statutes  of  31  Edw.  III.  c.  11,  and  21  Hen.  YIII. 
c.  5,  from  which  we  have  copied  the  law  of  granting  administra- 
tions in  this  coimtry.(a)  The  power  of  granting  administration, 
and  of  superintending  the  conduct  of  the  administration,  was 
still  left  in  the  hands  of  the  bishop  or  ordinary  in  each  diocese. 
In  our  American  law  tire  have  assigned  this,  as  well  as  other 
secular  matters,  to  the  courts  and  magistrates  of  civil  jurisdic- 
tion. (()     Before  the  Revolution,  the  power  of  granting  letters 

(a)  Hensloe's  Case,  9  Co.  38,  b  ;  2  BL  Comm.  494-496. 

{b)  In  some  of  the  states  the  jurisdiction  concerning  the  probate  of  wills  and  the 
administration  of  tefltators'  and  intestates'  estates  is  vested  in  the  county  courts.  In 
others  it  is  confided  to  courts  of  special  jurisdiction,  under  the  variouB  names  of  the 
court  of  probates,  the  registers'  court,  the  orphan's  court,  the  court  of  the  ordinary, 
and  the  surrogate's  court.  The  county  courts  of  Alabama,  when  sitting  as  courts  of 
probates,  are  denominated  Orphan's  Courts,  and  they  have  a  very  extensive  jurisdic- 
tion over  the  estates  of  deceased  persons.  In  Indiana,  by  act  of  February  17,  1838, 
the  court  of  probates  in  each  county  consists  of  one  judge,  elected  by  the  people  sep- 
tennially,  and  the  court  has  exclusive  jurisdiction  in  matters  of  probate  of  wilU,  and 
administration,  and  guardianship,  and  the  settlement  of  decedent's  estates,  and  con- 
current jurisdiction  in  aU  suits  at  law  and  in  equity  in  favor  of  and  against  heira^ 
executors,  administrators,  and  guardians,  whero  the  amount  in  controversy  exceeds  $50, 
and  in  partition  and  dower,  and  it  may  authorize  guardians  to  seU  real  estate  to  pay 
debts,  and  support  infants,  lunatics,  &c.  It  may  command  jury  trials  in  proper  cases. 
The  probate  jurisdiction  is  plenary  and  highly  important,  and  the  statute  conferring 
the  powers  is  very  provisional,  and  seems  to  be  well  digested.  Revised  Statutes  of 
Indiana,  1888,  pp.  172,  459.  A  court  of  probates  in  Mississippi  is  established  in  each 
county,  and  has  the  like  enlarged  and  discretionary  jurisdiction  in  all  matters  of  willa 
and  of  administration,  and  of  sales  and  distribution  of  the  estates  of  decedents  ;  ahd, 
as  far  as  the  jurisdiction  extends,  it  is  exclusive,  and  has  powers  as  ample  as  a  court  of 
chancery.  2  Sm.  ft  M.  826,  830*,  838  ;  Farve  v.  Graves,  4  id.  707.  The  act  in 
Missouri,  concerning  executors  and  administrators,  is  comprehensive,  and  their  powers 
and  duties  are  well  defined.  The  jurisdiction  resides  in  the  county  courts.  Revised 
Statutes  of  Missouri,  1836,  p.  40.  So  in  Kentucky  and  North  Carolina,  the  county 
courts  have  exclusive  jurisdiction  to  establish  wills  of  real  and  personal  estates.  Hunt 
V,  Hamilton,  9  Dana,  91  ;  1  N.  C.  Revised  Statutes,  1887,  pp.  620,  621.  The  revised 
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testamentary  and  letters  of  administration  resided  in  New  York, 
in  the  colonial  governor,  as  judge  of  the  prerogative  court,  or 
court  of  probates  of  the  colony.  It  was  afterwards  vested  in  the 
court  of  probates,  consisting  of  a  single  judge,  and  so  continued 
until  1787,  when  surrogates  were  authorized  to  grant  letters 
testamentary  and  letters  of  administration  of  the  estates  of 
persons  dying  within  their  respective  counties.  If  the 
person  died  out  of  the  state,  or  within  *the  state,  not  *410 
being  an  inhabitant  thereof,  the  granting  of  administration 
was  still  reserved  to  the  court  of  probates,  (a)  This  practice 
continued  until  the  act  of  March  21,  1823,  (()  when  the  court  of 
probates  was  abolished,  and  all  the  original  powers  of  that  court 
were  transferred  to  the  surrogates ;  and  each  surrogate  has  now 
jurisdiction,  exclusive  of  every  other  surrogate,  within  his  county, 
when  the  testator  or  intestate  was,  at  his  death,  an  inhabitant  of 
the  county,  in  whatever  place  he  may  have  died ;  or  not  being  ^n 
inhabitant  of  the  state,  died  in  the  county,  leaving  assets  therein ; 
or  not  being  an  inhabitant  of  the  state,  died  abroad,  leaving 
assets  in  the  county  of  the  surrogate ;  or  not  being  an  inhabitant 
o£  the  state,  and  dying  out  of  it,  assets  of  such  testator  or 
intestate  should  thereafter  come  into  the  county;  or  when  no 
jurisdiction  is  gained  in  either  of  the  above  cases,  real  estate, 
devised  by  the  testator,  is  situated  in  the  county,  (c)  The  first 
judge  of  the  county  acts  in  cases  in  which  the  surrogate  is  dis- 

•tatutes  in  each  state,  and  especially  where  the  reyisions  haye  been  recent,  contain  a 
special  detail  of  the  juriBdiction  and  power  of  probate  coorts.  We  can  only  allude 
occasionally  and  by  way  of  illtuirati4)n,  to  the  local  statutes.  The  law  of  Maryland  on 
Statutory  Testamentary  Law  is  collected  by  Judge  Dorsey,  and  the  Yolume  is  enriched 
by  a  reference  to  the  decisions  of  the  courts  on  the  subject.  In  New  Jersey,  the 
goYemor,  by  the  constitution,  untU  1844,  was  esc  ofieio  the  ordinary  as  well  as  the 
chancellor  of  the  state,  and  he  consequently  had  jurisdiction  to  take  proof  of  wills  and 
to  grant  letters  testamentary,  and  letters  of  administration.  But  by  the  constitution 
oi  1844,  the  chancellor  is  declared  to  be  the  ordinary  or  surrogate  general  and  judge  of 
the  prerogative  court, 

(a)  L.  N.  Y.  sees.  1,  c.  12,  and  sess.  10,  c.  88  ;  Goodrich  v,  Pendleton,  4  Johns. 
Ch.  662. 

(b)  Sess.  46,  c.  70. 

(c)  N.  Y.  Beyised  Statutes,  ii.  78,  sec.  28 ;  K.  Y.  act,  60th  sess.  c.  460,  sec.  1. 
In  England,  generaUy  speaking,  all  ecclesiastical  testamentary  jurisdictions  are  limited 
in  their  authority  to  property  locally  situated  within  their  district.  Crosley  t;.  Arch- 
deacon of  Sudbury,  8  Hagg.  £.  R.  199.  In  Tennessee^  letters  of  administration 
granted  not  in  the  county  of  the  decedent's  residance  and  domicile  are  yoid.  Wilson 
V.  Frazier,  2  Humph.  SO. 

[666] 


•  411  OP  PERSONAL  PBOPEBTT.  [PABT  T. 

qualified  to  act ;  and  the  county  treasurer  in  each  county  acts  as 
a  public  administrator  in  special  cases.  There  is  likewise  a 
public  administrator  in  the  city  of  New  York,  with  enlarged 
jurisdiction  in  special  cases  of  intestates'  estates.  He  is  author- 
ized to  act  as  public  administrator  in  cases  where  there  are 
effects  in  the  city,  of  persons  dying  intestate,  and  leaving  no 
widow  or  next  of  kin  competent  and  willing  to  administer,  (d) 

Administration  is  directed,  by  the  New  York  Revised  Statutes, 
to  be  granted  to  the  husband  on  the  wife's  personal  estate,  and 
in  other  cases  to  the  widow  and  next  of  kin,  or  to  some  one  of 
them,  if  they,  or  any  of  them,  will  accept,  in  the  following 
order:  first,  to  the  widow;  second,  to  the  children;  third,  to  the 
father;  fourth,  to  the  brothers;  fifth,   to  the  sisters;  sixth,  to 

the  grandchildren;  seventh,  to  any  other  of  the  next  of 
*  411  kin  who  would  be  entitled  to  a  share  in  *  the  distribution 

of  the  estate,  (a)  ^  Under  the  English  law  (and  the  law  of 
New  York,  and  it  is  presumed  the  law  of  the  other  states  is  the 
same),(()  the  surrogate  has  the  discretion  to  elect,  among  the 
next  of  kin,  any  one  in  equal  degree,  in  exclusion  of  the  rest, 
and  to  grant  to  such  person  sole  administration.  So,  under  the 
English  law,  he  may  grant  administration  to  the  widow  or  next 
of  kin,  or  to  both  jointly,  at  his  discretion,  (e)  To  guard  against 
imposition  or  mistake  in  issuing  letters  of  administration  pre- 
maturely, the  surrogate  is  required  to  have  satisfactory  proof 

(d)  N.  Y.  R.  a  iL  79  ;  ib.  ii.  117-188.  By  the  act  of  April  20, 1880,  in  amendmeDt 
of  the  Reviaed  Statutes,  farther  proviaioii  is  made  for  the  case  in  which  the  first  judge 
of  the  county  cannot  act  as  surrogate.  The  trust  deyolves  on  the  district  attorney  of 
the  county,  and  eventually  on  the  chanceUor.  In  New  Jersey,  if  the  intestate  leaves 
no  relations  to  administer,  the  ordinary  grants  administration  on  due  security  to  any 
proper  applicant.     R.  S.  N.  J.  1847,  p.  846. 

(a)  N.  Y.  Reviaed  Statutes,  ii.  74,  sec  27,  29.  The  rule  in  England  is  to  grant 
administration  to  the  husband  on  the  wife's  estate,  and  in  other  caaes  to  the  widow 
or  next  of  kin,  or  both,  at  discretion.  The  nearest  of  kin  to  the  intestate  has  prefer- 
ence ;  and  of  persons  in  equal  degree,  the  ordinary  may  take  which  he  pleases.  The 
nearness  of  kin  is  computed  according  to  the  civil  law.    2  BL  Comm.  504. 

(b)  N.  Y.  Revised  Stetutes,  ii.  74,  sec  28. 

(c)  Fawtry  v.  Fawtry,  1  Salk.  86  ;  Anon.,  Str.  562 ;  Case  of  Williams,  8  Hagg. 
Ecc.  217.  The  N.  Y.  Revised  Statutes,  ii.  74.  sec  27,  seems  to  have .  destroyed  this 
discretion.  But  the  Massachusetts  Revised  Statutes,  1886,  and  the  New  Jeney 
statute  of  1796,  Elmer's  Dig.  165,  leave  it  as  in  the  English  Uw. 

^  What  follows  being  a  matter  of  made  to  note  the  changes  which  haw 
local  statute  law,   no  attempt  has  been    taken  place. 
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that  the  person  of  whose  estate  administration  is  claimed  is 
dead,   and  died  intestate;  and  when  application  is  made  to 
administer,  by  any  person  not  first  entitled,  there  must  be  a 
written  renimciation  of  the   party  having  the  prior  right  to 
administer,  or  a  citation  to  show  cause  is  to  be  first  issued  to 
all  such  persons,  and  duly  served  or  otherwise  published,  (cl) 
According  to  the  provision  in  the  New  York  Revised  Statutes, 
if  none  of  the  relatives,  or  guardians  of  infant  relatives  (for  the 
guardians  of  minors  who  are  entitled  may  administer  for  them), 
will  accept  the  administration,  then  it  is  to  be  given  to  the 
creditors  of  the  deceased;  and  the  creditor  first  applying,  if 
otherwise   competent,    is   to   be  preferred,  (e)     If  no   creditor 
applies,  then  to  any  other  person  legally  competent  (/)     In  the 
city  of  New  York  the  public  administrator  has  preference  after 
the  next  jof  kin ;  and  in  the  other  counties  the  county  treasurer 
has  preference  next  after  creditors,  (g)    In  the  case  of  a  married 
woman  dying  intestate,  the  husband  is  entitled  to  administration 
in  preference  to  any  other  person ;  and  he  is  liable,  as  adminis- 
trator, for  the  debts  of  his  wife,  only  to  the  extent  of  the  assets 
received  by  him.     If  he  does  not  administer  on  her  estate,  he  is 
presumed  to  have  assets,  and  is  liable  for  her  debts.  (A)     Under 
the  English  law,  at  least  until  lately,  if  the  husband  dies  leav- 
ing the  goods  of  the  former  wife  unadministered,  the  right  of 

{d)  N.  Y.  BeYised  Laws,  ii.  74,  sec.  26 ;  ib.  76,  sec.  85,  36.  In  England,  an 
ezecntor  who  has  renoanced,  may  retract  before  administration  is  actually  granted 
to  another.  M'Donnell  v.  Pendergast,  8  Hagg.  Ecc.  212.  And  in  New  York,  the 
sarrogate  may,  with  the  consent  of  the  person  entitled,  join  one  or  more  competent 
persons  with  him  in  the  administration.  When  administration  is  granted  to  two 
or  more  persons,  it  being  an  entire  thing,  if  one  dies,  the  entire  authority  remains 
with  the  Boryiyors,  the  same  as  in  the  case  of  executors.  Lewis  r.  Brooks,  6  Yerg. 
167. 

(e)  In  North  Carolina*  the  greatest  creditor  is,  in  such  case,  entitled  to  the  prefer- 
ence.    Act  1792. 

(/)  The  same  general  mles  are  prescribed  in  the  Massachusetts  Revised  Statutes  of 
1886,  and  exist  throughout  this  country. 

{g)  N.  Y.  Revised  Statutes,  iL  74,  sec.  27.  Where  persons  not  inhabitants  of  the 
State  of  New  York  die,  leaving  assets  in  the  state,  if  no  application  for  letters  of 
administration  be  made  by  a  relative  entitled  thereto,  and  legally  competent,  and 
letters  testamentary  or  of  administration  have  been  granted  by  competent  authority 
in  any  other  state,  the  person  so  appointed,  on  producing  such  letters,  is  entitled  to 
letters  of  administration  in  preference  to  creditors,  or  any  other  persons,  except  the 
public  administrator  in  the  city  of  New  York.     lb.  76,  sec.  81. 

{h)  N.  Y.  Revised  Statutes,  ii.  74,  sec.  27 ;  ib.  75,  sec.  29,  83 ;  and  vide  siipra, 
186,  136. 
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*  412  *  administration  de  bonis  non  belongs  to  the  next  of  kin 
of  the  wife;  though  the  right  of  property  belongs  to  the 
representatives  of  the  husband.  The  principle  of  the  English 
statute  of  21  Hen.  YIII.  was  to  vest  the  administration  de  bonu 
non  in  the  person  who  was  next  of  kin  at  the  time  of  the  intes- 
tate's death,  and  who  was  possessed  of  the  beneficial  interest  in 
the  personal  estate.  The  case  of  Sole  v.  Dolmanj  in  1736,  was 
an  anomalous  case,  and  established  an  exception  to  a  general 
rule;  for  the  original  administration  to  a  feme  covert  was 
granted  to  her  next  of  kin,  in  preference  to  the  representative 
of  the  deceased  husband,  who  survived  her,  and  in  whom  the 
interest  was  vested,  (a) 

When  there  are  several  persons  of  the  same  degree  of  kindred 
to  the  intestate  entitled  to  administration,  they  are  preferred  in 
the  following  order:  first,  males  to  females;  second,  relatives  of 
the  whole  blood  to  those  of  the  half  blood ;  third,  immarried,  to 
married  women;  and  when  there  are  several  persons  equally 
entitled,  the  surrogate,  in  his  discretion,  may  grant  letters  to 
one  or  more  of  them,  (b)  No  person  convicted  of  an  infamous 
crime,  or  incapable  by  law  of  making  a  contract,  nor  a  non- 
resident alien,  or  minor,  or  feme  covert^  or  person  deemed 
incompetent  by  the  surrogate  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding,  is  entitled  to  administer;  but 
the  husband  is  entitled  to  administer  in  the  right  and  behalf  of 
his  wife ;  and  with  the  consent^  in  writing,  of  the  party  entitled, 
one  or  more  competent  persons  may  be  associated  by  the  surro- 
gate with  an  administrator,  {e)  The  husband  who  administers 
in  his  wife's  estate  is  now  bound  (though  contrary  to  the  English 
law  and  the  former  law  of  New  York)  to  give  a  bond,  in  the 
same  manner  as  other  administrators ;  yet  he  is  not  bound,  in 

a 

(a)  1  Hagg.  Ecc.  841,  in  notes ;  2  id.  631 ;  App.  150,  165.  The  recent  doctrine 
in  Betts  v.  Kimpton,  2  B.  ft  Ad.  278,  is  also  that  administration  de  JxmU  mm  of  the 
wife's  choses  in  action  left  nnadministered  by  the  hosband,  goes  to  the  next  of  kin  of 
the  wife,  to  be  administered,  however,  for  the  benefit  of  the  husband's  TepreBentative& 
See  $upra,  186.  Bat  in  the  still  later  case  of  Fielder  t7.  Hanger,  8  Hagg.  Ecc  769, 
the  more  reasonable  mle  is  at  last  adopted,  that  the  administration  on  the  estate  of  a 
deodased  wife  follows  the  interest,  and  on  the  husband's  death  goes  to  his  represen* 
tatives. 

(b)  N.  T.  Revised  Statutes,  ii.  74,  sec.  28,  The  statute  law  of  New  Jersey  of 
1795  follows  closely  the  English  law  on  the  subject  of  administration.  Elmei^s 
Digest,  165. 

[r)  lb.  ii.  75,  sec  82,  84 ;  Act  of  K.  T.  April  20,  1830. 

[668] 


LECT.   XXXVII.]  OP  PERSONAL  PROPERTY.  *  413 

consequence  of  it,  to  distribute  the  estate  after  the  debts  are 
paid ;  but  he  continues  to  enjoy  it  according  to  the  rules  of  the 
common  law.(c2) 

*  If  letters  of  administration  should  happen  to  have  been  *  413 
unduly  granted,  they  may  be  revoked,  and  administration 
may  be  granted  upon  condition,  or  for  a  limited  time,  or  for  a 
special  purpose;  as  for  the  collection  and  preservation  of  the 
goods  of  the  deceased ;  and  it  is  the  received  doctrine  that  all 
sales  made  in  good  faith,  and  all  lawful  acts  done  either  by 
administrators  before  notice  of  a  will,  or  by  executors  or  admin- 
istrators, who  may  be  removed  or  superseded,  or  become  in- 
capable, shall  remain  valid,  and  not  be  impeached  on  any  will 
appearing,  or  by  any  subsequent  revocation  or  superseding  of 
the  authority  of  such  executors  or  administrators,  (a) 

The  nearness  of  kin,  under  the  English  law,  is  computed 
according  to  the  civil  law,  which  makes  the  intestate  himself 
the  termintis  a  quo,  or  point  whence  the  degrees  are  numbered ; 
and,  therefore,  the  children  and  parents  of  the  intestate  are 
equally  near,  being  all  related  to  him  in  the  first  degree ;  but  in 
this  instance  the  surrogate  has  not  his  option  between  them,  but 
must  prefer  the  children.  (()  And  from  the  children  and  parents 
the  next  degree  embraces  the  brothers  and  grandparents,  and  so 
on  in  the  same  order.  The  law  and  course  in  those  states  which 
follow  the  English  law  must  be  to  grant  administration,  first, 
to  the  husband  or  wife ;  second,  to  the  children,  sons  or  daughters ; 
third,  to  the  parents,  father  or  mother ;  fourth,  to  the  brothers 
or  sisters  of  the  whole  blood ;  fifth,  to  the  brothers  or  sisters  of 
the  half  blood;  sixth,  to  the  grandparjents ;  seventh,  to  the 
uncles,  aunts,  nephews,  and  nieces,  who  stand  in  equal  degree ; 
eighth,  to  cousins,  (c)  Grandmothers  are  preferred  to  aunts,  as 
nearer  of  kin ;  for  the  grandmother  stands  in  the  second  degree 
to  the  intestate,  and  the  aunt  in  the  third.  ((2)     If  none  of 

{d)  Kew  York  Revised  Statutes,  ii.  sec.  29  ;  ib.  98,  sec.  79.     See  supraj  135. 

(a)  Shep.  Touch,  by  Preston,  464  ;  K.  Y.  Revised  Statutes,  ii.  76,  sec.  38  ;  ib.  79, 
sec.  46,  47.  It  is  a  general  rule  in  the  English  law,  that  the  grant  of  letters  of  admin- 
istration relates  back  to  the  death  of  the  intestate,  so  as  to  authorize  the  administra- 
tor to  bring  trover  or  trespass  for  goods  of  the  intestate.  Year  Book,  36  Hen.  VI.* 
lb.  7  ;  Long  v.  Hebb,  Sty.  841 ;  Sharpe  v,  Stallwood,  C.  B.  7  Jurist,  492. 

(b)  2  Yem.  125,  arg. ;  2  Bl.  Comm.  504. 

(c)  Shep.  Touch,  by  Preston,  ii.  458  ;  Dnrant  v.  Prestwood,  1  Atk.  454. 
((i)  Blackborough  v.  Davis,  1  P.  Wms.  41. 
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*41-l  the  next  ol  kin  will  MtecepL,  *the  snrrogMe  mMj  exercise 
his  diBCietioii  vfaom  to  appoint ;  mnd  he  nsoallT  decrees  it 
to  the  claimant  who  has  the  greatest  interest  in  the  eflFecta  of  the 
intestate  (a;  If  no  one  offers,  he  most  then  appoint  a  mere 
tmstee  ad  eoOifendmatj  to  collect  and  keep  safe  the  effects  of  the 
intestate;  and  this  last  ^lecial  appointment  gives  no  power  to 
sell  anj  part  of  the  goods^  not  eren  perishable  articles;  nor  can 
the  sorrogate  confer  opon  him  that  power,  (b)  This  Yery  incon- 
Tcnient  want  of  power  is  supplied  bj  the  Aev  York  Retiud 
8tatMU9;  (c)  and  an  administrator  ad  colligendum  (who  is  called 
in  the  statute  a  collector)  maj,  under  the  direction  of  the  surro- 
gate, sell  perishable  goods,  after  they  shall  hare  been  ^ipraised. 
(2.)  Cf  the  Power  and  Dwtf  ^  the  AdmimMtrator.  —  The 
administrator  must  enter  into  a  bond  before  the  judge  of  probate 
(under  whateTer  name  the  competent  court  may  be  known),  with 
sureties  for  the  faithful  execution  of  his  trust;  and,  being  dins 
duly  appointed,  it  is  his  duty  to  proceed  forthwith  to  the  execu- 
tion of  his  trust.  (J)  His  powers  and  duties  under  the  common 
law  of  the  land  may  be  summarily  comprehended  in  the  follow- 
ing particulars :  1«  He  is  to  make  an  inventory  of  the  goods  and 
chattels  of  the  intestate,  in  the  presence  and  with  the  discretion 
of  appraisers^  who,  in  New  York,  Massachusetts,  and  probably 
in  other  states,  are  to  be  appointed  by  the  probate  court,  and 
sworn;  and  under  the  English  law  they  are  selected  by  the 

{a]  Tneker  «.  Westguth,  S  Addjini,  S5SL 

{h)  1  BolL  Abr,  tit.  Executor,  C.  1 ;  Stygp.  Tbnefa.  hj  PrsIoii,  ii  488. 

{c)  Vol.  it  76,  see.  89. 

(d)  N.  T.  Benaed  Statatea,  iL  77,  ne.  42L  Under  Uie  N.  T.  Berind  Statutes, 
ii  70,  tec  6,  76,  tlie  surrogKte,  if  he  deem  the  eiicnmstuices  of  the  case  to  require  it, 
may  reqaire  aa  ezecntor  to  gire  aecaiity.  If  he  be  about  to  remoTe  oot  of  the  state, 
he  may,  in  that  case,  also  require  it.  See  Wood  v.  Wood,  4  Pa^g^  29».  In  Tenneaeee, 
execaton  mnat  gire  eecurity  eqnaUy  with  administratore,  before  they  can  lawfoUy 
act.  Act  of  1813  ;  4  Yeig.  20.  By  the  ICaaaachnaetta  Beriaed  Statutes  of  1888,  and 
the  Beriaed  Statutes  of  Vermont,  1889,  p.  260,  the  executor  as  well  as  the  adminis- 
trator, before  he  enters  on  his  tmst,  must  in  all  case  give  bond,  with  sullicient 
surety,  to  the  judge  of  probate,  for  the  faithful  execution  of  his  trust ;  and,  as  a  con- 
sequence, the  executor  of  an  executor  has  no  authority  to  administer  on  the  estate  of 
the  first  testator.  The  English  rule  in  equity  is,  that  if  an  executrix  who  has  infiwt 
children  marries  a  second  husband  in  necessitous  circumstances,  and  there  is  danger 
of  waste,  a  receiver  will  be  appointed.  Dillon  v.  Lady  Mount-Caahell,  8  Bro.  P.  a 
841  ;  Middleton  v.  Dodswell,  13  Yes.  268.  And  this  is  the  rule  of  equity  in  South 
Carolina,  Stairley  r.  Babe,  1  McM.  Eq.  22,  and  would  probably  be  followed  if  the 
case  arose  in  the  equity  oonits  in  the  other  states. 
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executor  or  administrator,  from  the  creditors,  or  next  of  kin,  or 
discreet  neighbors,  (e)  Two  copies  of  this  inventory  are  to  be 
made  and  indented,  and  one  copy  is  to  be  lodged  with  the  sur- 
rogate, under  the  attestation  of  the  administrator's  oath, 
and  the  other  is  to  be  retained.  (/)  This  *  inventory  is  *415 
intended  for  the  benefit  of  the  creditors  and  next  of  kin; 
and  the  administrator  will  be  obliged  to  account  for  the  property 
mentioned  in  it;  and  he  will  also  be  obliged  to  show  good  cause 
for  not  collecting  the  debts  that  are  mentioned  to  be  due,  unless 
he  had  the  precaution  to  note  them  in  the  inventory  as  desperate. 
He  is  liable  also  to  have  the  letters  of  administration  revoked 
(and  it  is  the  same  with  the  letters  testamentary  of  an  executor), 
if  an  inventory  be  not  duly  made  and  returned.  And  if  any  one 
or  more  of  the  executors  or  administrators  returns  the  inventory, 

(e)  The  administration  bond  only  binds  the  administrator  to  administer  the  assets 
within  the  state,  and  not  goods  in  another  jnrisdiction.  GoYemor  v.  WiUiams,  8  Ired. 
(N.  C.)  162. 

(/)  N.  Y.  Revised  Stotutes,  ii  82,  sec.  1 ;  ib.  84,  sec.  15,  16.  The  New  York 
statute  specifies  the  natore  of  the  assets  which  shall  go  to  the  executor  or  adminis- 
trator ;  and  it  has  followed,  in  this  respect,  the  mle  of  the  common  law.  They  are 
the  interest  of  the  deceased  in  leases  for  yean ;  things  annexed  to  the  freehold,  for 
the  purpose  of  trade  or  manufacture ;  growing  crops  raised  annually  by  labor  and 
cultivation,  excepting  grass  and  fruit  not  gathered ;  rants  accrued,  debts  and  things 
in  action,  though  secured  by  mortgage,  and  movable  property  and  effects.  N.  Y. 
Berised  Statutes,  ii.  82,  sec.  6 ;  Evans  v.  Iglehart,  6  Gill  &  J.  171,  189,  190,  8.  p.  In 
Massachusetts,  mortgage  debts,  before  foreclosure,  are  personal  assets  in  the  hands  of 
the  executore  and  administretora  of  the  mortgagee.  Massachusetts  Revised  Statutes, 
1886.  Certain  necessary  domestic  articles  for  family  use,  as  looms,  stoves,  pictures, 
school  books,  wearing  apparel,  bedding,  table  furniture,  and  a  small  number  of 
necessaiy  domestic  animals,  are  not  to  be  appraised,  but  to  remain  for  the  use  of  the 
widow  and  children.  New  York  Revised  Statutes,  iL  88,  sec  9,  10.  There  is  a 
similar  exception  in  Massachusetts,  Connecticut,  Ohio,  and  probably  in  other  states, 
in  favor  of  the  widow  and  family ;  and  it  extends  to  such  small  necessary  family 
articles  as  are  exempt  from  execution.  The  widow  and  children  in  Ohio,  if  any  under 
fifteen  yeare  of  age,  or  the  children  only,  if  no  widow,  are  entitled  to  sufficient  provi- 
sions  or  other  property  for  their  support  for  twelve  months  from  the  intestate's  death, 
without  having  the  same  accounted  for  as  part  of  the  inventory.  Statutes  of  Ohio, 
1881.  The  Ohio  statute  as  to  emblements  declares  that  those  sowed  after  March  1, 
and  before  December  31,  shall  go  to  the  executor  or  administrator,  if  the  decedent 
died  within  that  period  ;  but  that  those  growing  on  the  land  on  March  1,  or  between 
December  81  and  March  1,  shaU  go  to  the  heir,  devisee,  or  remainderman,  or  rever- 
sioner, if  the  decedent  died  within  that  period. 

In  Massachusetts,  Connecticut  (Revised  Statutes  of  Massachusetts,  1886,  and  of 
Connecticut,  1821),  and  probably  in  those  other  states  where  the  distribution  of  real 
and  personal  property  is  the  same,  the  inventory  is  to  exclude  equally  the  real  and 
persona]  estate. 
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those  who  neglect  to  do  it  cannot  afterwards  interfere  with  the 
administration  until  they  redeem  their  default  (a) 

After  completing  the  inventory,  the  duty  of  the  administrator 
is,  to  collect  the  outstanding  debts,  and  convert  the  property 
into  money,  and  pay  the  debts  due  from  the  intestate.  He  must 
sell  the  personal  property,  so  far  as  it  may  be  necessary  for  the 
payment  of  debts  and  legacies,  beginning  with  articles  not 
required  for  immediate  family  use,  not  specifically  bequeathed,  (b) 

(a)  K.  T.  Bevised  SUtutea,  iL  85,  sec  17-28. 

(b)  The  English  rale  is  to  coDvert  the  assets  into  cash  by  a  pnUic  sale ;  and  this 
was  the  rale  declared  in  CoyenhoTen  v,  Shaler,  2  Paige,  122.  Bat  in  Maryland, 
unless  the  sale  of  the  assets  be  necessary  to  pay  debts  and  legacies,  or  to  make  a 
satisfactory  distribution,  the  rale  is  for  the  executors  and  administrators  to  divide  the 
property  specifically  in  kind  between  legatees  and  distributees.  Evans  v.  Iglehart, 
6  Gill  &  J.  171.  By  the  N.  Y.  Revised  Statutes,  iL  i37,  sec  25,  26,  the  executor  is 
allowed,  except  in  the  city  of  New  York,  to  seU  on  credit  not  exceeding  one  year, 
with  approved  security;  and  he  wiU  be  exempted  from  responsibility  tar  losses,  if 
he  acts  in  good  faith  and  with  ordinary  pradence.  The  statute  has  not  defined 
what  was  intended  by  approved  security.  The  English  rule  in  equity  is,  that  the 
executor  must  not  rest  on  personal  security ;  and  if  he  does,  it  is  at  his  own  periL 
But  there  are  exceptions  to  the  severity  of  that  rale  ;  and  it  will  depend  upon  circnm- 
stances  whether,  under  the  New  York  statute,  an  executor  or  administrator  acting  in 
good  faith  be  bound  to  answer  for  the  eventual  failure  of  personal  security.  See  a 
discussion  of  the  subject  in  Smith  v.  Smith,  4  Johns.  Ch.  284, 629.  The  weight  of  the 
modern  English  authority  is,  that  investing  trast  moneys  in  personal  security  is  a 
breach  of  trast.  Lord  Hardwicke,  in  Rider  v,  Bickerton,  8  Swanst.  80,  note ;  Lord 
Kenyon,  in  Holmes  o.  Dring,  2  Cox's  Gases,  1 ;  Lord  Loughborough,  in  Adye  o. 
Feuilleteau,  3  Swanst  84,  note ;  Lord  Eldon,  in  Walker  v.  Symonds,  ib.  63.  Where 
the  will  directed  the  executors  to  ptU  on  interest,  to  be  weil  secured,  £500,  and  they 
invested  it  in  stock  of  the  Bank  of  the  (Jnited  States,  and  it  was  lost  by  the  bank- 
raptcy  of  the  bank,  it  was  held  to  mean  security  by  mortgage  or  judgment  on  realty, 
and  that  the  bank  security  was  no  better  than  personal  security,  and  the  executors 
were  held  responsible  for  the  money.  Nyce's  Estate,  5  Watts  k  S.  254.  An  executor 
is  responsible  if  he  invests  trast  moneys  otherwise  than  upon  real  security  or  in  gov- 
erament  stock.  Bank  stock  will  not  do.  Ackerman  v.  Emott,  by  Parker,  V.  Ch.,  in 
8  N.  Y.  Legal  Obs.  337  ;  [4  Barb.  626.]  But  the  executor  may  place  money  where  the 
testator  had  been  accustomed  to  place  it,  and  without  being  responsible,  if  he  acts 
with  good  faith.  Tamlyn,  279.  In  Gray  v.  Fox,  Saxton  (N.  J.),  259,  the  question 
what  ts  due  security  in  respect  to  trastees  loaning  money  was  learnedly  discussed ; 
Hiid  it  was  declared  to  be  a  welUsettled  rale  in  the  English  chanceiy,  and  was  adopted 
in  New  Jersey,  that  the  loaning  of  trust  moneys,  and  especially  where  inlants  were 
conceraed,  on  private  or  personal  security,  was  not  due  security,  and  such  loans  were 
at  the  risk  of  the  trustees.  The  trustee  must  take  adequate  real  security,  or  an  J 
investment  in  public  stocks  or  funds.  This  was  the  opinion  of  the  chaaoellor  of  New 
York,  in  Smith  v.  Smith,  above  cited.  In  Stickney  v.  SeweU,  1  My.  &  Cr.  8,  execu- 
tors were  empowered  to  lend  money  on  real  or  personal  security ;  and  it  waa  held  that 
money  should  be  Advanced  to  the  amount  only  of  two  thirds  of  the  value  of  freehold 
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In  paying  *  the  debts,  the  order  prescribed  by  the  rules  *  416 
of  the  common  law  is,  to  pay,  first,  funeral  charges,  (a)  and 
the  expense  at  the  probate  office ;  next,  debts  due  to  the  state ; 
then  debts  of  record,  as  judgments,  recognizances,  (()  and  final 
decrees ;  next,  debts  due  for  rent  and  debt  by  specialty,  as  bonds 
and  sealed  notes ;  and,  lastly,  debts  by  simple  contract.  Causes 
of  action  arising  ex  delicto^  for  wrongs  for  personal  injuries,  die 
with  the  person,  and  do  not  survive  against  his  representatives. 
Executors  and  administrators  are  the  representatives  of  the 
personal  property  of  the  deceased,  and  not  of  his  wrongs,  except 
so  far  as  the  tortious  act  complained  of  was  beneficial  to  his 
estate,  (e)  ^    The  civil  law  gave  no  preference  to  creditors,  except 

land,  of  a  permanent  value,  and  not  upon  houses  or  buildings,  which  are  fluctuating ; 
and  the  executor  was  held  answerable  for  the  deficiency. 

(a)  As  against  creditors,  the  rule  of  law  is,  that  Jio  more  shaU  be  allowed  for 
funeral  expenses  than  is  absolutely  necessary,  regard  being  had  to  the  degree  and 
condition  in  Ufa  of  the  deceased  person.  Hancock  v.  Podmore,  1  B.  &  Ad.  260; 
Palmes  v,  Stephens,  R.  M.  Charlton  (6a.),  56.  In  Louisiana,  the  privileged  claim 
of  the  lessor,  as  against  the  estate  of  the  deceased  lessee,  comes  in  immediately  after 
the  funeral  charges.    Devine's  Succession,  4  Bob.  366. 

(b)  A  recognizance,  as  of  special  bail,  is  of  higher  dignity  than  a  debt  by  specialty, 
and  has  preference.     Moon  v.  Pasteur,  4  Leigh,  85. 

(c)  Hambly  v.  Trott,  Gowp.  871 ;  The  People  v.  Gibbs,  9  Wend.  29 ;  Bench  v, 
Metzer,  6  Serg.  &  R.  272.  But  for  devaatavUs  or  wrongs  to  property,  the  personal 
representatives  of  the  deceased,  who  committed  the  tort,  were  made  answerable  by 
the  statute  of  80  Car.  II.  c.  7,  and  4  ft  5  W.  &  M.  c.  24  ;  and  doubtless  the  same  law 
exists  in  this  country.  Executors  and  administrators  are  also  made  liable  to  answer 
for  injuries  to  rea}  property,  in  the  character  of  torts  or  trespasses.  N.  Y.  Revised 
Statutes,  ii.  114,  sec  4.  Respecting  the  liabilities  of  coexecutors,  it  is  understood 
that  one  executor  is  not  chazgeaUe  for  a  dewutaoU  of  his  coexecutor,  and  is  charge- 

^  Actions  for  eaunng  Dm^.— The  rule  Hubgh  v.  New  Orleans  k  0.  R.  B.,  6  La. 

that  personal  representatives  cannot  sue  An.  494  ;  Hyatt  r.  Adams,  16  Mich.  180 ; 

for  injuries  to  the  person,  feelings,  or  repu*  Eden  r.  Lexington  ft  F.  R.  R.,  14  B.  Mon. 

tation  of  the  deceased,  has  been  essen-  204);  but  bj  the  St.  9  ft  10  Vict,  c  98, 

tially  modified  by  statute.    The  right  of  whenever  the   death  of  a  person   shaU 

action  for  injuries  to  property,  and  some  be  caused  by  wrongful  act,  neglect,  or 

other  wrongs,  is  very  generally  made  to  default  such  as  would  (if  death  had  not 

survive,  in  favor  of  and  against  them,  ensued)  have  entitled  him  to  maintain  an 

Morgan  «.  Ravey,  6  H.  ft  N.  265.    Again,  action  in  respect  thereof,  an  action  may 

according  to  most  judges,  the  death  of  a  be  brought,  notwithstanding  his  death,  in 

human  being  could  not  be  complained  of  the  name  of  his  executor  or  administrator, 

as  an  actionable  injury  in  a  civil  court  at  against  the  person  who  would  have  been 

common  law  (Osbom  «.  Gillett,  L.  R.  8  liable,  and  for  the  benefit  of  the  wife, 

Ex.  9B ;  Baker  r.  Bolton,  1  Camp.  493 ;  husband,   parent,  and    child  of  the  de* 

Carey  «.  Berkshire  R.  R.,  1  Cush.  475  ;  ceased.    And  the  jury  may  give  damages 
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ae  to  debts  incurred  for  funeral  expenses,  and  the  expenses  of 
the  administration,  and  debts  by  mortg^e.     The  heir  paid  him- 

«ble  ooly  for  tbe  assets  which  hare  corns  to  his  own  luiidi.     Cro.  EUz.  SIS  ;  Str.  20 ; 

4  Demua.  (S.  C.)  65,  B2,  198 ;  G  Conu.  18,  20  ;  I)  Johiu.  16,  21  ;  6  John*.  Ch.  296  ; 

5  Pick.  104 ;  2  Uolloy  Ch.  180.  But  he  ia  onswerahlB  for  the  acta  of  hu  coezecutor 
when  there  hu  been  connivBtice  or  negligence,  or  when  he  deliTers  over  usets,  or 
makes  payment  direct!;  to  his  coexecntor.  7  East,  246;  2  HoUoy,  186.  So  one 
executor  ma;  dispose  of  the  assets  and  bind  the  estate  by  sale  or  diachar){e.  9  Cowan, 
84 ;  4  Wend.  [433] ;  Freaton  on  AbstracU  o{  Title,  a  22,  S3 ;  11  Johns.  SI ;  8  Paige, 
58 ;  4  Hill  (N,  Y.),  492.  The  better  opinion  woald  eeem  alto  to  b«,  that  adtoinistra- 
ton  stand  on  the  Mme  gronnd  in  thass  respects  as  to  their  powers  and  respoDsibilities. 
2Ves.  267;  1  Wend.  633;  4  Wash.  186;  II  Johns.  SI;  Oayden  v.  Gayden,  1  McM. 
(3.  C.)  4SG.  But  where  a  noto  or  other  security  is  given  to  two  or  more  eiecutora 
jointly  after  testator's  death,  the  title  is  in  all  of  them  eqaally,  as  if  given  to  them  aa 
tanstees,  and  the  concarrence  of  all  in  necessary  to  transfer  the  title  to  the  same. 
Smith  e.  Whiting,  9  Haas.  834 ;  Hertell  b.  Bt^rt,  8  Paige,  63.  In  the  ease  of  Jones's 
Appeal,  8  Watta  A  S.  143,  it  was  forcibly  illnstnited  by  the  chancellor,  that  joint 
trustera  are  not  anirwerable  for  the  detkults  of  each  other  in  cases  of  ordiiwr;  pru- 
dence and  diligence  in  the  tnistee  sought  to  be  charged  for  his  cotrustee. 

It  ms  held  b;  Lord  Hsnlwicke,  in  1  Atk.  G2fl,  that  an  ezecntor  was  not  bonnd  in 
law  or  equity  to  plead  the  statnte  of  limitations,  to  a  demand  otherwiss  well  rannded. 
Bnt  that  dietum  was  shaken  by  a  contrary  dietum  of  Bailey,  J.,  in  H'Ctilloch  b.  D*wea, 
0  Dow.  ft  Ry.  40.  It  is  therefore  left  as  an  nnsettled  point,  and  the  aiecntor  mnst  at 
least  exercise  a  very  sonnd  discretion  in  the  case,  Bnt  more  recently  it  is  held, 
in  Hodgdon  v.  White,  11  N.  H.  208,  that  the  administrator  is  not  bonnd  to  plead 
the  atatqto  of  limitations  to  a  demand  otherwiae  well  fonnded.  This  is  the  Bonnd 
doctrine. 

jfoportioned  to  the  iqjnry  reonlting  from  Pac  B.  B.  Co.,  S  Dillon,  834. — b.]     Bat 

the  death  to  the  parties  for  whose  heneSt  it  has  been  repeatedly  laid  down  that  tha 

the  action  is  brought.     Statatea  modelled  statnto  gives  a  new  oanse  of  action  and 

on  the  above  have  been  pasaed  in  man;  does  not  merel;  caose  the  old  one  to  ear- 

of  the  United  States^  and  corporations  are  vive  to   the    representatives   of   the   de- 

expresel;  salgected  to  the  liabilitiea  im-  ceased.     Fym's  Csae,  lupra;  Whitford  *. 

posed  hj  the  law.     N.  Y.  Acts  of  1317,  PsnamaR.  R.,  281T.  Y.46^  469,  serfs,  ib. 

c  4E0,  and  1849,  c.  2S6.    It  hu  been  held  4SB  ;  Safford  c.  Draw,  8  Doer,  827,  fl$S, 

upon  these  acta  that  if  the  deceased  ao-  640  ;  Yertora  v.  Wiswall,  16  How.  Pr.  8, 

cepted  a  anm  in  aatisfaction  of  the  iqjnr;  12 ;  Penn.  R.  R.  v.  Henderson,  Gl  Penn. 

done  him,  the  statntory  actian  conld  not  St.  31G,  S23 ;  Needham  s.  Grand  Trunk 

be  maintained,  as  the  party  injured  could  R.  E.,  88  Vt.  294.     Dsmagea  are  given 

not  "maintain  an  action  in  respect  there-  onl;  for  the  pecnnisT;  iqjnry,   snd   no 

of"     Read  c.  Great  Eastern  R.  Co.,  L.  R.  totaaum  for  feelings  is  allowed.     Blake  v. 

8  Q.  B.    GSG   (qnalifj^ing  Pym  v.   Great  Midland  R.  Co.,  18  Q.  B.  93.      Bnt  the 

Northern  R.  Co.,  4  Beat  ft  8.  396);  Dibble  parties  concerned  need   not  have  had  a 

V.  H.  Y.  ft  Erie  R.  R.,  35  Barb.  183.    [The  1^  claim  to  the  eopport  of  the  deceased, 

light  of  a  maator  to  recover  damages  at  lU.  Central  R.  R.  n.  Barron,  G  Wall.  90. 

uommon  law  for  a  tort  canning  the   im>  The  statute  haa  no  extra  territorial  oprr- 

mediate  death  of  his  servant  iantaintained  ation    even    on   corponitians   created   by 

I7  Jndge  Dillon,   in   Sullivan   r.   Union  die  law  of  the  state  where  it  ia  in  force, 
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self  first,  and  he  might  pay  the  first  creditor  who  came.  All  the 
assets  were  considered  as  equitable.  ((2)  When  debts  are  in 
equal  degree,  the  administrator  may  pay  which  he  pleases  first, 
and  he  may  always  prefer  himself  to  other  creditors  in  an  equal 
degree.  If  a  creditor  commences  a  suit  at  law  or  in  equity,  he 
obtains  priority  over  other  creditors  in  equal  degree,  but  an 
administrator  may  go  and  confess  judgment  to  another  creditor 
in  equal  degree,  and  thereby  defeat  the  creditor  who  first  sued, 
by  pleading  the  judgment,  and  nil  uUra^  &c.  {e) 

The  New  York  Revised  Statutes  (/)  have  made  some 
essential  alterations  in  the  English  law,  and  in  the  *  former  *  417 
law  of  New  York,  as  to  the  order  of  payment  of  the  debts 
of  the  deceased.  The  order  now  established  is  as  follows :  1. 
Debts  under  the  law  of  the  United  States;  2.  Taxes  assessed; 
8.  Judgments  and  decrees  according  to  priority;  4.  Recogni- 
zances, bonds,  sealed  instruments,  notes,  bills,  and  unliquidated 
demands  and  accounts,  without  any  preference  between  debts  of 
this  fourth  class.  Nor  is  a  debt  due  and  payable  entitled  to 
preference  over  debts  not  due ;  nor  does  the  commencement  of  a 
suit  for  the  recovery  of  any  debt,  or  the  obtaining  judgment 
thereon  against  the'  executor  or  administrator,  entitle  such  debt 

(d)  Dig.  11.  7.  45;  ib.  85.  2.  72 ;  Code,  6,  SO,  22,  sec.  4,  5,  9;  Wood's  Institates  of 
the  Ciyil  Law,  186,  187;  Brown's  View  of  the  Civil  Law,  i  807. 

(e)  Williams's  Executors,  679,  1218,  1214.  See  Shep.  Touch,  by  Preston,  ii.  475- 
480 ;  Boc  Abr.  tit.  Executors  and  Administrators,  L.  2,  for  a  succinct  view  of  the 
rules  of  the  common  law,  touching  the  order  of  paying  debts  by  executors  and 
administrators. 

(/)  Vol.  iL  87,  sec.  27,  28,  29,  80. 

Whitford  v,  Panama  R.  R.,  28  N.  Y.  465;  Ohio  St.   121.    [But  see  Stallknecht  v. 

Mahler  v,  N.  4b  N.  Y.  T.  Co.,  85  N.  Y.  852;  Penn.  B.  R.  Ca,  58  How.  Pr.  805.    As 

Needham  v.  Grand  Trunk  R.  R.,  88  Vt  to  the  right  in  admiralty,  see  The  Fran- 

294  ;  [State  r.  Pitts.  &  Conn.  R  R.  Co.,  conia,  2  P.  D.  168  ;  Holmes  v.  Or.  &  Cal. 

45  Md.  41];  although  it  has  been  held  to  Ry.  Co.,  6  Saw.  262  ;  Ex  parte  Gordon, 

apply  to  injuries  inflicted  on  the  high  104  U.  S.  515;  Steamboat  Co.  v.  Chase, 

seas,  notwithstanding  one  of  the  parties  16  Wall.  522.    But  see  Smith  v.  Brown, 

was  a  foreigner.    The   Explorer,    L.   R.  6  L.  R.  Q.  B.  729.] 
8  Ad.  &  £c.  289  ;  The  Gnldfaxe,  L.  R.         In  some  states,  under  a  diflerent  law, 

2  Ad.  &  Ec.  825.    [But  see  Armstrong  the  cause  of  action  which  the  party  in- 

V.  Beadle,  5  Saw.  484.]    And  the  right  jured  hod  is  made  to  suryive.     Soule  v. 

of  action    which   it   confers  cannot   be  N.  Y.  &  N.  H.  R.  B.,  24  Conn.  575;  Penn. 

enforced  in  another  state.      Richardson  R.  R.  o.  McCloskey,  28  Penn.  St.  52d 

r.  N.  Y.  Central   R.  R.,  98  Mass.  85;  But  see  51  Penn.  St.  828,  «u|7m. 
Woodord  v.  Mich.,  S.  4  N.  Ind.  B.  B.,  10 
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to  any  preference  over  others  of  the  same  class.  Debts  not  due 
may  be  paid,  according  to  the  class  to  which  they  belong,  after 
deducting  a  rebate  of  legal  interest  upon  the  sum  paid,  for  the 
unexpired  time.  The  surrogate  is  authorized  to  give  a  preference 
to  rents  due  and  accruing  upon  leases  held  by  the  testator  or 
intestate  at  his  death,  over  debts  of  the  fourth  class,  whenever 
he  shall  deem  the  preference  beneficial  to  the  estate.  In  suits 
against  executors  and  administrators,  the  judgment^  if  there  be 
a  proper  plea  in  the  case,  is  tc  be  entered  only  for  such  part  of 
the  assets  as  shall  be  a  just  proportion  to  other  debts  of  the  same 
class ;  and  the  execution  is  to  issue  only  for  a  just  proportion  of 
the  assets  applicable  to  the  judgment;  and  no  execution  is  to 

issue  until  an  account  has  been  rendered  and  settled,  or 
*  418  the  surrogate  shall  otherwise  order,  (a)     No  executor  *  or 

administrator  can  retain  for  his  own  debt,  until  it  has  been 
proved  to  and  allowed  by  the  surrogate,  and  it  is  not  entitled  to 
any  preference  over  debts  of  the  same  class,  (a)  The  executor 
or  administrator  may,  by  public  notice,  call  upon  the  creditors 

(a)  N.  Y.  Revised  Statutes,  ii.  88,  sec.  81,  32.  The  surrogate  may  decree  the 
payment  of  debts,  upon  the  application  of  a  creditor,  at  %ny  time  after  six  months 
from  the  granting  of  the  letters  testamentary  or  of  administration,  and  the  payment 
of  any  legacy  or  distributive  share,  on  the  application  of  the  party  entitled,  after  the 
expiration  of  a  year ;  and  he  may  enforce  payment  by  causing  the  bond  of  the  executor 
or  administrator  to  be  prosecuted.  On  judgments  obtained  at  law,  against  any  exec- 
utor or  administrator,  application  may  be  made  to  the  surrogate,  who  is  to  cite  the 
defendant,  and,  having  ascertained  the  sufficiency  of  the  assets,  to  order  execution. 
K.  Y.  Revised  Statutes,  ii.  116,  sec.  18-22;  ib.  220.  In  Connecticut,  the  statute  of 
limitations  is  suspended  in  personal  actions  for  one  year  from  the  creditor's  death,  in 
favor  of  his  executors  and  administrators.  Acts  of  1833,  c.  18.  In  England,  it  is  a 
rule  iu  chancery  that  the  personal  representatives  have  one  year  to  pay  legacies,  except 
where  explicit  directions  are  given  by  the  testator.  Lord  Eldon,  6  Yes.  539.  The 
statute  law  in  this  country,  in  several  of  the  states,  is  the  same.  N.  Y.  Revised 
Statutes,  ii.  90,  sec.  43.  In  New  Jersey,  the  statute  of  June  12,  1820,  prohibits  suits 
against  executors  and  administrators  of  insolvents,  for  debts  due  from  the  deceased, 
until  six  months  from  the  death  of  the  deceased,  unless  in  cases  of  fraud,  or  for  the 
physician's  bill,  funeral  ehaiges,  and  judgments  against  the  decedent  By  the  Massa- 
chusetts Revised  Statutes,  in  1886,  the  creditor  is  not  to  sue  the  executor  or  adminis- 
trator until  the  expiration  of  one  year,  except  in  special  cases.  It  is  a  well  settled 
rule,  that  the  time  allowed  by  statute  to  executors  and  administrators,  before  suit 
brought,  is  excluded  from  the  computation  of  time  in  the  statute  of  limitations. 
Moses  V.  Jones,  2  Nott  &  MeC.  269  ;  Dowell  v.  Webber,  2  8m.  &  M.  452.  In  Eng- 
land, it  was  decided,  in  the  Prerogative  Ck>nrt  of  Canterbuiy,  in  1754,  that  a  creditor 
had  a  right  to  call  for  an  inventory,  but  that  the  court  had  no  jurisdiction  at  his  suit  to 
examine  the  particulars  of  an  account     Brown  v.  Atkins,  2  Lee^  by  PfaillimorB^  ^  I,  ^ 

(a)  N.  Y.  Revised  Statutes,  ii.  88,  sec.  33. 
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to  exhibit,  within  six  months,  their  accounts  and  vouchers, 
verified  by  affidavit  The  executor  or  administrator  may  go  on 
and  close  the  trust  as  to  claims  not  exhibited  within  the  time ; 
and  he  will  not  be  chargeable  for  any  due  disposition  of  the 
assets  prior  to  a  suit  on  such  claims,  though  the  next  of  kin  or 
legatees  may  be  liable  to  refund  to  such  creditors.  If  claims 
be  exhibited  and  disputed,  they  may  be  referred  to  referees  by 
consent;  and  if  not,  the  creditor  must  sue  thereon  within  six 
months,  or  be  barred  forever.  (6) 

These  alterations,  in  New  York,  in  the  rules  at  common  law, 
are  generally  dictated  by  justice  and  policy ;  and  those  respect- 
ing equality  of  payment  have  long  been  the  prevailing  doctrine 
in  the  distribution  of  assets  in  chancery.     The  surrogates  are 

(b)  N.  Y.  BeyiBed  Statutes,  ii.  88,  sec  84-42.'  An  executor  or  administrator  may 
plead  the  statute  of  limitations,  and  will  not  be  precluded  from  the  benefit  of  the  plea, 
though  he  may  have  preyiously  acknowledged  the  debt,  for  he  may  have  made  it  with- 
out due  consideration,  and  in  ignorance  of  the  true  state  of  the  case.  Nor  is  he  bound 
to  plead  the  statute,  for  he  may  know  the  debt  to  be  just.  The  plea  rests  in  his  discre- 
tion. Fritz  V,  Thontas,  1  Wharton,  66.  Nor  is  he  liable  to  creditors,  if  he  exercises  a 
reasonable  discretion  in  compromising  a  debt  Pennington  v,  Healey,  1  Cr.  k  Mees. 
402.  In  New  York,  the  surrogate  is  authorized  by  statute,  70th  sess.  c  81,  to  permit 
executors  and  administrators  to  compromise  and  compound  debts  due  to  their  testator 
or  intestate.  The  jurisdiction  of  the  courts  of  equity  to  superintend  the  administration 
of  assets,  and  decree  a  distribution  of  the  residue,  after  payment  of  the  debts,  and  chai^ges, 
has  been  long  established.  Mathews  v,  Newby,  1  Yem.  133  ;  Howard  v.  Howard,  ib. 
134.  And  when  relief  is  sought  in  chancery  by  a  creditor  on  a  creditor's  bill,  it  has 
been  the  settled  doctrine  of  the  court  ever  since  the  great  case  of  Morris  v.  The  Bank 
of  England  (Cases  Temp.  Talb.  217),  that  upon  a  decree  being  obtained,  it  was  in  the 
nature  of  a  judgment  for  aU  the  creditors,  and  the  court  will  not  permit  any  particular 
creditor,  by  proceeding  at  law,  to  disturb  that  administration  of  the  assets.  AU  the 
creditors  are  entitled,  and  should  have  notice  for  that  purpose,  to  come  in  and  proye 
their  debts  before  the  master :  and  on  motion  of  either  party,  an  injunction  will  be 
granted  to  stay  aU  proceeding  of  any  of  the  creditors  at  law.  This  subject  was  largely 
discussed,  and  the  authorities  and  precedents  examined,  and  the  principle  adopted 
(and  I  believe  for  the  first  time  in  this  country),  in  Thompson  v.  Brown,  4  Johns.  Cb. 
619  ;  and  the  decree  in  that  case,  which  is  given  in  the  report  of  it,  was  drawn  by  the 
chancellor  as  explanatory  of  the  relief  to  be  afforded.  The  English  rule  and  practice 
in  chancery  is  still  the  Same,  with  progressive  enlargement.  Drewry  v.  Thacker,  8 
Swanst.  i^44  ;  Clarke  v.  Earl  of  Ormonde,  Jac.  108.  But  in  ordinary  cases,  the  plain, 
prompt,  and  cheap  decretal  administration  of  the  assets  in  the  probate  courts  is  much 
to  be  preferred.  The  principal  English  cases  and  doctrine  on  the  subject  of  the  distri- 
bution and  marshalling  of  assets  in  equity  are  collected  and  digested  in  Mr.  Justice 
Story's  Comm.  on  Eq.  Jurisprudence,  [c.  9.]  See  also  Mr.  Ram's  "  Practical  Treatise 
of  Assets,  Debts,  and  Incumbrances,"  which  is  the  most  ample  view  of  any  we  have  on 
the  administration  and  distribution  of  assets  in  law  and  equity,  supported  by  an  over- 
whelming mass  of  cases  on  the  subject 
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clothed  with  new  and  enlarged  powers,  which  are  very  convenient 
to  the  public  in  the  settlement  of  these  ordinary  and  popular 
trusts.  To  guard  against  the  undue  assumption  of  power,  sur* 
rogates  are  restrained  from  exercising  any  power  or  jurisdiction 
whatever,  not  expressly  given  by  statute.  (<?)  But  I  forbear  to 
enlarge  further  on  the  subject.  My  principal  object,  in  this 
part  of  the  present  lecture,  was  rather  to  notice  the  descent  and 
distribution  of  personal  property  than  to  discuss  the  general 
powers  and  duties  of  executors  and  administrators ;  and  it  may 
here  be  generally  observed,  that  what  has  been  said  concerning 
the  rules  of  law  as  to  the  inventory,  the  collection  of  the  prop* 
'  erty,  and  the  payment  of  debts,  applies  equally  to  executors  and 
administrators. 
In  the  jurisprudence  of  the  other  states,  the  administration  of 

the  assets  is  likewise  subject  to  various  local  modifications. 
*  419  *  In  a  few  of  the  states,  the  English  order  of  preference  is 

preserved,  (a)  In  most  of  them  that  order  is  entirely  dis- 
turbed, and  a  more  just  and  equitable  rule  of  distribution 
adopted.  Expenses  of  the  last  sickness,  including  the  physi- 
cian's bill,  and  funeral  and  probate  charges,  have  everywhere 
the  preference ;  and  generally  debts  due  to  the  United  States  and 
the  state  are  next  preferred,  and  then  all  other  debts  are  placed 
on  an  equality,  and  paid  ratably  in  the  case  of  a  deficiency  of 
assets;  but  with  the  exception,  no  doubt^  of  legal  liens,  if  there 
be  any  such  recognized  by  law.  (6)     In  Louisiana,  there  is  a  par- 

{c)  N.  Y.  Revised  Statutes,  it  221.  The  statute  of  New  York,  1837,  c.  460,  gave 
new  and  specific  directions  to  surrogates  relative  to  the  proving  of  wills,  and  taking 
new  security  from  administrators  and  guardians,  and  revoking  the  trust  of  administra* 
tors  and  guardians,  and  relative  to  their  accounting,  &c. 

(a)  In  Virginia,  North  Carolina,  South  Carolina,  Kentucky,  Delaware,  Geoigia. 
and  Indiana,  the  English  order  of  preference  is  preserved,  with  the  exception  of  a  few 
slight  variations.  Thus,  in  South  Carolina,  no  preference  is  given  among  debts  in 
equal  degree,  except  that  mortgages,  judgments,  and  executions  are  paid  as  legal  liens, 
according  to  seniority.  In  Virginia  and  Kentucky,  debts  due  on  protested  foreign 
bills  are  placed  on  a  footing  with  judgments.  By  act  of  Viiiginia,  of  March,  1831 » 
debts  due  by  specialty,  and  promissory  notes,  and  other  writings  of  decedent,  are  taken 
to  be  of  equal  dignity.  In  North  Carolina,  specialty  and  simple  contract  debts  are 
placed  on  an  equality.  See  Griffith's  Law  Register,  h.  t. ;  12  Wheaton,  694 ;  Chap- 
pell  9.  Brown,  1  Bailey  (S.  C),  528;  Braxton  r.  Winslow,  4  Call,  808;  Mayo  v. 
Bentley,  ib.  528 ;  Lidderdale  v.  Robinson,  2  Brock.  165  ;  Bomgaux  r.  Bevan,  Dudley 
(Ga.),  110  ;  Palmes  v.  Stephens,  R.  M.  Charlton  (Ga.),  66. 

{b)  This  is  the  case  in  the  states  of  Maine,  New  Hampshire,  YermontY  Masaaehu* 
setts,  Rhode  Island,  Connecticut,  New  Jersey,  Ohio,  Indiana,  lUinoiay  Tennenee^ 
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ticular  detail  of  the  order  of  priority,  which  is  special  and  pe- 
culiar,  and  minute  even  beyond  the  rule  of  the  common  law.  (c) 
In  Maryland,  judgments  and  decrees  have  preference,  and  all 
other  debts  are  equal;  and  in  Missouri,  expenses  of  the  last 
sickness,  debts  due  to  the  state,  and  judgments,  have  preference, 
and  all  other  debts  are  placed  on  an  equality,  (d)  In  Pennsyl- 
vania, the  order  of  administration  is,  to  pay,  1.  Physicians, 
funeral  expenses,  and  servants'  wages;  2.  Bents  not  exceeding 
one  year;  8.  Judgments;  4.  Recognizances;  5.  Bonds  and 
specialties ;  6.  All  other  debts  equally,  except  debts  due  to  the 
state,  which  are  to  be  last  paid.(€) 

Mississippi,  and  Alabama,  with  some  small  yariations.  Thus,  in  Alabama,  debts  dne 
to  sureties  are  preferred ;  and  in  New  Jersey,  debts  due  to  the  United  States  have  pref- 
erence, and  debts  due  and  judgments  entered  during  the  life  of  the  decedent  have 
preference.  In  Ohio,  after  funeral  expenses  and  the  expenses  of  the  last  sickness,  a 
«um  is  allowed  for  the  support  of  the  widow  and  children  for  one  year,  and  then  liens 
on  the  land,  by  mortgage  and  judgment,  are  preferred.  The  residue  of  the  assets 
are  distributed  ratably  among  the  creditors.  In  Georgia,  after  debts  due  to  the 
public,  are  payable  judgments,  mortgages,  and  executions ;  the  eldest  first ;  next 
rents ;  then  bonds  and  other  obligations ;  and  lastly,  open  accounts.  Act  of  Georgia, 
December,  1792 ;  Act  of  New  Jersey,  1820 ;  Bevised  Laws  of  New  Jersey,  766  ; 
Griffith's  Reg.  passim ;  Dane's  Abr.  of  American  Law,  i  660 ;  Public  Acts  of  Con- 
necticut, 1821 ;  5  Hammond,  483 ;  Statutes  of  Ohio,  1881  ;  Massachusetts  Revised 
Statutes,  1886  ;  Revised  Laws  of  Indiana,  1888,  pp.  181, 186,  and  of  Illinois,  ed.  1883, 
p.  648.  In  Tennessee,  by  act  of  18th  October,  1888,  c.  86,  the  assets  of  persons  dying 
insolvent  are  directed  to  be  distributed  ratably  among  aU  the  creditors. 

(c)  Civil  Code  of  Louisiana,  arts.  1051-106L 

{d)  Griffith's  Law  Register,  h.  t 

(e)  Frazer  v.  Tunis,  1  Binney,  264.  The  physician's  bill  first  to  be  paid  is  not  con- 
fined to  medicine  and  attendance  in  the  last  sickness.  Rouse  v.  Morris,  17  Serg.  &  R 
828.  But  by  statute  of  24th  February,  1888,  in  Pennsylvania,  no  preference  is  now 
given  to  judgment  over  bond  and  simple  contract  creditors  in  the  distribution  of  the 
assets  of  decedents.  Foreign  judgments  rank  as  simple  contracts  only.  Judgments  of 
other  states  lank  in  the  same  grade  as  judgments  in  the  state.  4  Watts  &  Serg.  314. 
The  prefeience  given  by  the  laws  of  almost  all  countries,  in  the  payment  of  debts  to 
the  expenses  of  the  last  sickness,  and  funeral,  and  the  wages  of  servants,  is  founded  on 
considerations  of  humanity  and  decorum.  The  last  item  of  privileged  debts  is  usually 
confined  to  menial  servants,  and  to  the  current  wages  of  the  last  term  of  the  contract. 
This  is  the  rule  in  Scotland.  2  Bell's  Comm.  167,  168.  The  Massachusetts  Revised 
Statutes,  in  1886,  go  into  a  minute  and  very  specific  detail  of  the  duties  of  executors 
and  administrators,  in  collecting,  settling,  and  disposing  of  the  estate  of  the  deceased. 
Considering  the  burden,  and  the  incessant  calls  for  the  assumption  of  those  trusts, 
such  details  are  judicious,  very  useful,  and  even  benevolent  The  established  rule  in 
the  administration  of  the  assets  of  the  deceased  persons,  in  regard  to  ered^ars,  is  to  be 
drawn  from  the  laws  of  the  country  where  the  assets  are,  and  where  the  executor  or 
administiator  acts,  and  from  which  he  derives  his  authority,  and  not  by  that  of  the 
domicile  of  the  deceased.    The  residue  of  the  assets  is  distributed  according  to  the  law 
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•420  *(Z.)  (ytheDUtrihitimoftkePenomttlEttmU.—  l.  {Of 
the  English  ttatmle  of  dittrAutiotL )  —  When  the  debts  are 
paid,  the  administrator  (the  husband  as  administrator  excepted) 
is  boond,  under  the  English  statute  of  distributions!  of  22  A  23 
Charles  IL  a  10,  after  the  expiration  of  a  year  from  the  grant- 
ing of  administration,  to  distribute  the  surplus  property  among 
the  next  of  kin.  (a)  He  is  first  to  account  to  the  ordinary  court 
of  probates,  surrogate  or  other  proper  jnrisdictiim,  and  which, 
in  several  of  the  United  States,  is  ap|Hropriately  termed  the 
orphans'  court  It  is  held  that  he  is  not  bound  to  distribute 
without  a  previous  order  for  that  purpose;  (b)  and  the  statute  of 
distributions  makes  it  the  duty  of  the  court  of  probates  to  de- 
cree distribution,  (c)    The  statute  declares,  that  after  the  debts, 

of  the  domiefle.  Marth«T1,  C.  J.,  in  Haniaon  «.  Sterry,  5  Cnaeh,  299  ;  Tflgfamaii, 
C.  J.,  in  Milne  v.  Moreton,  «  Knoej,  361 ;  Chue,  C.  J.,  in  De  Solxy  v.  De  Uistie,  t 
Hair,  a  J.  224 ;  Smith  v.  Union  Bank  of  6.,  5  PetOB,  523,  524 ;  Vanium  v.  Gunp»  1 
Greoi  (N.  J.),  332 ;  Stoiy's  Comm.  on  the  Conflict  of  Lawa,  [§  513.]  See  alao  u^ 
454,  455,  Bat  many  of  the  foragn  jonata,  to  whom  Judge  Story  lefcn,  maintained 
that  the  Uw  of  the  domicile  of  the  debtor,  even  in  a  conflict  of  the  rightB  and  privil^gea 
of  crediton,  ong^t  to  overmle  the  jnrispradence  of  the  aitea  of  the  effeets. 

(a)  Mr.  Robertaon,  in  Ua  Traatiae  on  Peraonal  Soeeeanon,  Edinbof|^  1836,  c  1 
to  6,  haa  gone  f ally,  and  with  great  reaeaich  and  learning  into  the  histMy  of  the  law 
of  aoceeadona  in  England,  Scotland,  and  Ireland,  and  haa  traced  the  gndnal  idaxa- 
tion  of  the  reatrictiona  on  the  power  of  heqaeats,  and  the  alteradona  and  improfements 
in  the  administnition  and  diatribation  of  intestatea'  eatatea,  down  to  the  preaeat  Hmt, 
Thia  intereating  traatiae  is  repablishcd  in  the  Law  Libtaiy,  zii,  edited  by  Thomaa  L 
Wharton,  Eaq.,  of  Philadelphia,  and  which  ia  an  extremely  naefnl  and  Taloahle  com* 
pilation  to  the  American  bar,  for  they  hare,  by  meana  of  it,  a  ready  aeoeaa  to  a  aelactien 
of  the  beat  Engliah  treatiaea  on  the  Tariooa  bfanchea  of  the  law. 

{b)  Archbiahop  of  Canterbury  v.  Tappen,  8  B.  4b  C.  151. 

(e)  By  the  New  York  ReTiaed  Statutea,  the  executor  or  adminiatntor  ia  boond, 
after  the  expiration  of  eighteen  months,  to  accoont  before  the  aonogate,  nnder  the 
penalty  of  attachment  and  a  revocation  of  his  power.  N.  T.  Beviaed  Statstea,  ii.  92, 
see.  52.  In  acooanting,  he  most  verify  by  vouchers,  and  may  be  examined  npon  oath ; 
and  hia  oath  will,  if  uncontradicted,  supply  the  place  of  vouchers  aa  to  items,  each  of 
which  does  not  exceed  t20,  and  not  exceeding,  in  the  whole,  in  behalf  of  any  one 
estate,  $500.  lb.  aec.  54,  55.  Thia  was  adopting  the  role  in  chancery,  which  had  es- 
tabliahed  that  a  defendant,  on  accounting  before  a  master,  might  verify,  on  hia  own 
oath,  itenia  not  exceeding  in  each  case  $20,  and  not  exceeding  in  the  whole  £100  atei^ 
ling.  Remsen  v.  Bemsen,  2  Johns.  Ch.  501.  The  executor  or  administrator  may  be 
allowed  for  property  perished  or  lost  without  his  fault ;  and  he  is  not  to  gain  by  the 
increase,  nor  loae  by  the  decrease  of  the  property,  without  his  fault  He  ia  also  en- 
titled, besides  hia  necessary  expenses,  to  the  same  rate  of  commissions  of  five,  two  and 
a  half,  and  one  per  cent,  which  had  been  adopted  by  the  chancellor  in  1817  ;  though, 
if  a  compensation  be  provided  by  the  will,  it  is  to  be  taken  as  a  full  satisfiietion,  unleaa 
the  executor  elect  to  take  the  allowance  provided  by  law.    K.  Y.  Revised  Statute^  ii 
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♦funeral  charges,  and  just  expenses  are  deducted,  a  just  *421 
and  equal  distribution  of  what  remaineth  clear  of  the  goods 
and  personal  estate  of  the  intestate  shall  be  made  among  the 
wife  and  children,  or  children's  children,  if  any  such  there  be  ; 
or  otherwise  the  next  of  kin  to  the  intestate,  in  equal  degree,  or 
legally  representing  their  stocks ;  that  is  to  say,  one  third  part 
of  the  surplusage  to  the  wife  of  the  intestate,  and  all  the  residue, 
by  equal  portions,  to  and  amongst  the  children  of  the  intestate 


98,  sec.  58,  59 ;  8  Johns.  Ch.  44.  The  commissioners  who  revised  the  statutes  of  Mas. 
sachnsetts,  in  1885,  reported  a  similar  aUowance  to  be  made.  By  statute  of  17th 
April,  1888,  the  Revised  Statutes  of  Massachusetts  on  this  point  were  repealed ;  and 
the  court  in  which  the  accounts  of  executors  and  administrators  are  settled,  are  to 
aUow  their  reasonable  expenses,  and  a  just  and  reasonable  compensation  for  their 
services.  Assignees  in  trust  are  allowed  an  equitable  compensation  for  their  ser- 
vices according  to  circumstances.  Jewett  v.  Woodward,  1  £dw.  Ch.  195.  In  Mary- 
land, the  commission  is  from  five  to  ten  per  cent  in  the  discretion  of  the  court  1 
Peters,  562 ;  1  Harr.  &  G.  18,  [84.]  In  Pennsylvania,  the  ordinary  comtnission  is  five 
per  cent,  but  it  may  exceed  or  be  less  than  that,  in  the  discretion  of  the  court,  and 
under  the  ciivumstances.  For  receiving  and  paying  out  money  it  is  two  and  a  half  per ' 
cent,  and  sometimes  an  additional  half  per  cent  is  held  to  be  a  sufficient  compensation 
for  trouble.  In  the  Estate  of  Miller,  1  Ashm.  828  ;  Pusey  v.  Clemsen,  9  Serg.  &  B. 
204;  Stevenson's  Estate,  4  Wharton,  98.  In  Louisiana,  the  commission  to  syndics 
cannot  exceed  five  per  cent,  by  act  of  1817.  That  to  executors  is  two  and  a  half  per 
cent  on  the  whole  amount  received,  and  is  shared  among  them  all.  Civil  Code,  art. 
1676.  In  South  Carolina,  the  established  commission  is  five  per  cent,  with  a  further 
allowance  to  be  assessed  by  a  jury,  in  a  case  of  extraordinary  care  and  trouble.  Logan 
V.  Logan,  1  M'Cord,  Ch.  1.  In  England,  it  is  a  principle  in  equity,  that  if  the  testa- 
tor, by  will,  gives  a  compensation,  the  executor  is  not  entitled  to  any  other  which  may 
be  allowed  by  law,  unless  he  promptly  elects  to  prefer  it.  8  Meriv.  24.  The  mode  of 
contesting  the  accounts  before  the  surrogate,  by  the  creditors,  legatees,  and  next  of 
kin,  is  specially  detailed  in  the  New  York  statutes.  N.  Y.  Revised  Statutes,  ii.  98, 
sec  60-70.  And  the  manner  of  accounting  before  the  surrogate  by  executors  and  ad- 
ministrators is  also  detailed  in  the  case  of  Gardner  v.  Gardner,  7  Paige,  112.  The  de- 
cree of  the  surrogate  on  a  final  settlement  of  the  executor's  accounts  is  final  (subject  to  an 
appeal  to  the  chancellor),  as  to  payments  to  creditors,  legatees,  next  of  kin,  and  concludes 
all  parties.    Wright  v.  Trustees  of  Methodist  Episcopal  Church,  1  Hoif.  Ch.  214,  215. 

In  Pennsylvania,  the  registers'  courts  have  a  similar  jurisdiction  over  intestates 
[the  estates]  of  testators  and  intestates  ;  and  the  orphans'  court  has  a  species  of  equity 
jurisdiction  over  executors  and  administrators,  guardians,  and  minors.  '  Case  of  Pat- 
terson's Estate,  1  Watts  k  8.  298.  But  the  practice  and  rules  in  the  orphans'  tribunals 
were  represented  to  be  in  a  state  of  deplorable  confusion  (Duncan,  J.,  11  Seig.  4b  B. 
482) ;  and  in  January,  1881,  the  commissioners  appointed  to  revise  the  statute  code  of 
Pennsylvania  reported  new  revised  statutes,  containing  a  consolidation  of  all  the 
statutes,  with  the  suggestion  of  improvements  in  relation  to  the  registers'  and  orphans* 
oourts.  In  Ohio,  testamentary  jurisdiction,  or  probate  powers,  and  the  appointment 
and  control  of  guardians,  are  annexed  to  the  courts  of  common  pleas  in  their  respective 
counties.    Acts  of  1881. 
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and  their  representatives,  if  any  of  the  children  be  dead,  other 
than  such  child  or  children,  who  shall  have  any  estate  by  settle- 
ment, or  shall  be  advanced  by  the  intestate  in  his  lifetime,  by 
portion  equal  to  the  share  which  shall,  by  such  distribution,  be 
allotted  to  the  other  children  to  whom  such  distribution  is  to 
be  made.  And  if  the  portion  of  any  child  who  hath  had  such 
*  422  settlement  or  portion,  be  not  equal  to  *  the  share  due  to  the 
other  children  by  the  distribution,  the  child  so  advanced 
is  to  be  made  equal  with  the  rest,  (a)  If  there  be  no  children, 
or  their  representatives,  one  moiety  of  the  personal  estate  of  the 
intestate  goes  to  the  widow,  and  the  residue  is  to  be  distributed 
equally  among  the  next  of  kin,  who  are  in  equal  degree,  and 
those  who  represent  them;  but  no  representation  is  admitted 
among  collaterals,  after  brothers'  and  sisters'  children;  (i)  and 
in  case  there  be  no  wife,  then  the  estate  is  to  be  distributed 
equally  among  the  children ;  and  if  no  child,  then  to  the  next  of 
kin,  in  equal  degree,  and  their  lawful  representatives,  in  the 
manner  already  mentioned.  It  is  further  provided,  that  if  any 
child  shall  die  intestate  after  the  death  of  the  father,  and  with- 
out wife  or  children,  and  in  the  lifetime  of  the  mother,  every 
brother  and  sister,  and  their  representatives,  shall  have  an  equal 
share  with  her. 

This  is  the  substance  of  the  English  statute  of  22  and  23 
Charles  11. ,  which  was  borrowed  from  the  118th  novel  of  Justin- 
ian; and,  except  in  some  few  instances  mentioned  in  the  statute, 
it  is  governed  and  construed  by  the  rules  of  the  civil  law.  (c) 

2,  {Of  neoct  of  kin  hy  the  civil  and  English  laws. )  —  The  next 
of  kin  is  determined  by  the  rule  of  the  civil  law ;  and  under  that 
rule  the  father  stands  in  the  first  degree,  the  grandfather  and  the 
grandson  in  the  second ;  and  in  the  collateral  line,  the  computa- 

(a)  Under  this  sUtute  the  widow  cannot  come  into  hotchpot  and  daim  coUation  of 
advancements  to  the  children.  She  only  takes  her  share  of  what  remains  after  deduct- 
ing the  advancements.  Ward  v.  Lant,  Prec.  in  Chan.  182,  184 ;  Eircndbright  v,  Kir^ 
cndbright,  8  Yes.  51.  This  is  also  the  law  in  Tennessee,  under  the  North  Carolina 
statute  of  1784,  adopted  in  that  sUte.    Brunson  v.  Branson,  Meigs,  630. 

{b)  The  construction  of  the  statute  which  declares  that  there  shaU  he  no  represen- 
tation among  collaterals,  after  brothers'  and  sisters'  children,  is,  that  it  means  the 
children  of  the  brothers  and  sisters  of  the  intestate.  If,  therefore,  the  intestate  dies 
without  issue,  and  leaves  an  aunt,  and  children  of  uncles  and  aunts,  the  aunt  saooeeds 
to  the  whole  estate.    Bowers  i^.  Littlewood,  1  P.  Wms.  598. 

(c)  See  1.  542,  note ;  and  also  Carter  v.  Crawley,  T.  Raym.  496 ;  Palmer  v.  Alii* 
cock,  8  Mod.  58  ;  Edwards  v.  Freeman,  2  P.  Wms.  436. 
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tion  is  from  the  intestate  up  to  the  common  ancestor  of  the 
intestate  and  the  person  whose  relationship  is  sought  after,  and 
then  down  to  that  person.  According  to  that  rule,  the  intestate 
and  his  brother  are  related  in  the  second  degree,  the  intestate 
and  his  uncle  in  the  third  degree,  (d)  The  half  blood  are  admitted 
equally  with  the  whole  blood,  for  they  are  equally  as  near  of 
kin ;  and  the  father  succeeds  to  the  whole  personal  estate 
of  a  *  child,  who  dies  intestate,  and  without  wife  or  issue,  *423 
in  exclusion  of  the  brothers  and  sisters ;  and  the  mother 
would  have  equally  so  succeeded  as  against  the  collaterals,  had 
it  not  been  for  a  saving  clause  in  the  act,  which  excludes  her 
from  all  but  a  ratable  share.  She  is  excluded,  lest,  by  remarry- 
ing, she  would  carry  all  the  personal  estate  to  another  husband, 
in  entire  exclusion,  forever,  of  the  brothers  and  sisters;  but 
she  still  takes  the  whole  personal  estate,  as  against  more  remote 
relations  of  the  intestate,  (a)  The  E.  B.  declared,  in  Black- 
borough  V.  DaviSj  (b)  that  the  father  and  mother  had  always  the 
preference  before  the  brothers  and  sisters,  in  the  inheritance 
of  the  personal  estate,  as  being  esteemed  nearer  of  kin ;  and  for 
the  same  reason,  the  grandmother  is  preferred  to  the  aunt.  The 
grandmother  is  preferred,  not  because  she  is  simply  in  the 
ascending  line,  for,  under  the  statute  of  distributions,  a  nearer 
collateral  will  be  preferred  to  a  more  remote  lineal,  but  because 

she  is  nearer  of  kin,  according  to  the  computation  of  the  civilians, 

* 

(<0  Sir  John  Strange,  in  Lloyd  v.  Tench,  2  Yes.  Sr.  213. 

(a)  It  has  been  decided  in  Maryland,  in  Griffith  v.  Griffith,  4  Harr.  &  M'Hen.  101, 
and  Coomes  v,  Clements,  4  Harr.  &  J.  480,  that  by  the  common  law  of  England,  as  it 
existed  at  the  time  of  the  colonization  of  Maryland,  and  by  the  common  law  of  Mary- 
land, the  widow  is  entitled  to  a  reasonable  share  of  her  husband's  personal  estate,  after 
payment  of  his  debts  ;  and  which  roasonable  part  was  one  third,  or  one  half,  according 
to  circnmstanoes ;  and  it  was  a  right  paramount  to  the  power  of  the  husband,  and  he 
could  not  deprive  her  of  it  by  will.  In  Pennsylvania,  under  the  act  of  1807,  a  widow 
is  entitled  to  a  distributive  share  of  the  residue  of  her  husband's  estate  undisposed  of 
by  hiB  will,  in  common  with  the  next  of  kin  ;  and  if  there  be  no  widow  or  next  of  kin, 
the  state  will  take  in  preference  to  the  executor,  who  holds  such  a  residuum  as  a  mere 
trustee.  Darrah  v,  M'Nair,  1  Ashni.  286.  At  common  law,  such  residuum  went  to 
the  executor.  The  courts  of  equity  then  interfered,  and  gave  it  to  the  next  of  kin,  if 
they  could,  even  by  a  strained  construction  of  the  will,  make  out  such  an  intention. 
The  widow  in  such  cases  came  in,  of  conrse,  for  her  share  with  the  next  of  kin.  In 
Pennsylvania,  law  wisely  puts  an  end  to  all  matter  of  construction,  and  equitably  gives 
at  once,  and  in  all  cases,  the  undisposed  surplus  to  the  next  of  kin.  In  Virginia,  the 
executor  ia  not,  in  any  case,  entitled  to  the  residuum  of  personal  property  undisposed 
of  by  will.    It  goes  to  the  next  of  kin.     Paup  v.  Mingo,  4  Leigh,  163. 

(d)  1  P.  Wms.  41 ;  2  Ves.  215. 
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by  one  degree.  And  in  Moore  v.  Barham,  decided  by  Sir  Joseph 
Jekyll,(c)  the  grandfather  on  the  father's  side,  and  the  grand- 
mother on  the  mother's  side,  take  in  equal  moieties  by  the 
statute  of  distribution,  as  being  the  next  of  kin  in  equal  degree; 
and  the  half  blood  take  equally  with  the  whole  blood.  A  brother 
and  grandfather  of  the  intestate  are  equally  near  of  kin,  and 
each  related  in  the  second  degree,  and  therefore  it  would  seem, 
from  the  directions  in  the  statute,  that  they  would  take 
*  424  equally ;  but  it  has  been  *  decided  in  England,  and  it  is 
also  said  to  be  the  better  construction  of  the  novel  of 
Justinian,  that  the  brother  of  the  intestate  will  exclude  the 
grandfather  of  the  intestate.  This  was  so  decided  in  Pool  y. 
WUshaw^  in  1708 ;  and  Lord  Hardwicke,  in  Evelyn  y.  Evelytij  (a) 
followed  that  determination  as  being  correct,  though  it  may  be 
considered  an  exception  to  the  general  rule.  He  said  it  would 
be  a  very  great  public  incouYenience  to  carry  the  portions  of 
children  to  a  grandfather,  and  contrary  to  the  very  nature  of 
proYisions  among  children,  as  every  child  may  properly  be  said 
to  have  spe$  acereseendi.  This  question  was  very  much  debated 
among  the  civilians  in  their  construction  of  the  118th  novel  of 
Justinian;  and  the  generality  of  them,  of  whom  Ferriere  and 
Domat  are  of  the  number,  were  of  opinion  that  the  grandfather 
and  the  brother  took  equally;  but  Voet  was  of  a  different 
opinion ;  and  his  opinion,  though  without  any  strong  foundation 
in  reason,  is  the  one  prevailing  in  the  English  courts.  (6) 

The  question  whether  the  half  blood  took  equally  with  the 
whole  blood,  under  the  statute  of  distributions,  was  debated 
in  the  case  of  Watts  v.  Crooke ;  (e)  and  it  was  determined  in 
chancery  that  they  were  of  equal  kin,  and  took  equally  with 
the  whole  blood;  and  the  decree  was  affirmed  upon  appeal  to 
the  House  of  Lords,  (rf)    So  posthumous  children,  whether  of  the 

{e)  Cited  in  1  P.  Wms.  68. 

(a)  8  Atk.  782 ;  AmK  191 ;  Barn,  EocL  Uw,  ir.  416. 

lb)  Yoet,  Com.  od  Pand.  lib.  88,  tit  17,  c.  18.  Dr.  Irving,  in  his  Inteodnction  to 
the  Study  of  the  Civil  Law,  4th  ed.  London,  99-101,  contends  that  the  reasoning  of 
Voet  and  the  decision  in  England  were  fallacioos  and  erroneoas,  and  not  founded  on  a 
true  constmction  of  the  nove]. 

(c)  Shower's  Oases  in  Parliament,  108  ;  2  Vem.  124,  8.  c. 

(d)  In  Maryland,  so  late  sm  1827,  in  the  case  of  Seekamp  v.  Hammer,  it  was  decided 
that,  under  the  act  of  1798,  the  half  blood  took  equally  with  the  whole  Mood  in  tJM 
distribution  of  the  personal  estate  of  an  intestate.     8  Harr.  4b  O.  9. 
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whole  or  half  blood,  take  equally  as  other  children,  under  the 
statute,  (e) 

As  the  statute  of  distribution  says  that  no  representation  shall 
be  admitted  among  collaterals  after  brothers'  and  sisters' 
*  children,  it  was  held,  in  Pett  v.  Petty  (a)  that  a  brother's  *  425 
grandchildren  could  not  share  with  another  brother's  chil- 
dren.    And,  therefore,  if  the  intestate's  brother  A.   be  dead, 
leaving  only  grandchildren,  and  his  brother  B.  be  dead,  leaving 
children,  and  his  brother  G.  be  living,  the  grandchildren  of  A. 
will  have  no  share,  and  cannot  take.     One  half  of  the  personal 
estate  will  go  to  the  children  of  B.,  and  the  other  half  to  G. 
But  if  all  the  brothers  and  sisters  and  their  children  be  dead, 
leaving  children,  those  children  cannot  take  bi/  representtxtionf 
for  it  does  not  extend  so  far ;  but  they  are  all  next  of  kin,  and 
in  that  character  they  would  take  per  capita.     Representation  in 
the  descending  lineal  line  proceeds  on  ad  infinitum,  restrained 
by  no  limits.     It  has  also  been  decided,  that  if  the  intestate 
leaves  no  wife  or  child,  brother  or  sister,  but  his  next  of  kin  are 
an  uncle  by  his  mother's  side,  and  son  of  a  deceased  aunt,  the 
uncle  takes  the  whole,  and  the  representation  is  not  carried 
down  to  the  representatives  of  the  aunt  (b) 

It  is  the  doctrine  under  the  statute  of  distributions,  that  the 
claimants  take  per  itirpe$  only  when  they  stand  in  unequal 
degrees,  or  claim  by  representation,  and  then  the  doctrine  of 
representation  is  necessary.  But  when  they  all  stand  in  equal 
degree,  as  three  brothers,  three  grandchildren,  three  nephews, 
Ac,  they  take  per  capita,  ov  each  an  equal  share;  because,  in 
this  case,  representation,  or  taking  per  stirpei,  is  not  necessary 
to  prevent  the  exclusion  of  those  in  a  remoter  degree;  and  it 
would  be  contrary  to  the  spirit  and  policy  of  the  statute,  which 
aimed  at  a  just  and  equal  distribution,  (e)     Uncles  and  aunts, 

(e)  Barnet  v.  MaDn,  1  Ves.  156. 

(a)  1  Salk.  260 ;  1  P.  Wms.  25,  &  a  ;  DnvaU  v.  Harwood,  1  Harr.  4b  G.  474,  s.  p. 

(b)  Bowers  v.  LitUewood,  1  P.  Wms.  593  ;  Parker  v.  Nims.  2  N.  H.  400 ;  Porter  o. 
Askew,  11  Gill  k  J.  346  ;  [Page  v.  Parker,  61  N.  H.  65.  —  B.] 

(fi)  Walsh  V.  Walsh,  Prec.  in  Ch.  54 ;  Davers  v.  Dewes,  3  P.  Wms.  50  ;  Stent  v. 
M*Leod,  2  ITCord  Ch.  (S.  C.)  354;  HaUett  v.  Hare,  9  Paige,  316.  Nephews  and 
nieces,  under  the  statute  of  descents  in  South  CftroUna,  of  Fehmary,  1796,  which 
abolished  primogeniture,  and  distributed  real  and  personal  property  in  the  same 
manner,  would,  in  the  case  stated,  take  per  tUrpes,  contrary  to  the  rule  in  the  English 
hiw. 
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^  435  and  utfbftwt  and  ueeci^  suad  is  ike  wMMmt  third  *  degree^ 
and  take  e^aallj  ^<r  €«/■£«.  mj  If  a  pcnon  dies  vitlioat 
cfaildreii,  leaTing  a  vidov  aad  Bother,  farotfaer  and  sister,  and 
tvo  nieces  br  a  deceased  brother,  then,  aeeoiditt^  to  the  estab- 
lished doctrine,  the  widow  sroold  take  a  ibcmcIt,  and  the  mother, 
brocher,  aikd  sister  vocid  each  take  oae  foorthy  and  ihe  tvo 
■ieees  the  other  one  £oarth  of  the  ranainiBg  moietjr.  This 
point  vas  ruled  in  Ktgiwmg  t.  KeyiMmg ;  ih)  and  the  doctrine 
was  declared  to  be  eorreet  hj  Loid  Hardvicke,  in  SiamUg  r. 

3.   ( Of  dUirAmium  hg  9imU  Umt. )  — The  distribntioii  of  per- 
sonal property  (rf  intestates  in  the  United  States  has  undergone 
considerable  modification.     In  manj  of  them  the  English  statute 
of  distribntions  as  to  personal  ^xofertj  is  pteCly  closely 

*  427  followed,  id)     *  In  a  majority  of  the  states  Ihe  descent  of 


(«)  DvmtVL  Pmtvood,  1  Atk.  4S4 ;  Uopl  r.  Tcm^  S  Yes.  21S; 
Albert,  2  Lee,  M  ;  (Eag.  Eofe.  tL  30,  ed.  Fhiladdpkii.  1841.) 

(6)  2  P.  WflBi.  U4. 

(^)lAtk.457.  Tbe  En^kh  doctime  of  AtnlMtiaa  of  pcBHM] 
iag  to  die  ststatcs  of  22  and  23  Clurks  11^  nd  Sf  Gknls  IL  nd  1  Jaaei  IL,  it 
felly  and  dearly  expUined  bj  C  J.  Keevv^  ia  lut  T^catke  «■  tfe  Iaw  of  Denent^ 
mder  tbe  head  of  Intmdiictory  FTpJaiwtioB.  It  it  tfe  MOit  eoMiveiMBaivi^  Beat,  aad 
aceonte  rinr  of  die  Knglwh  law  oo  tbe  inbieel  diat  I  bsTe  a»jwhm.  met  witik. 

Mr.  fiobotmi,  in  his  kanied  Trealne  oa  tke  Law  of  PenoBal  SiffaiiiiH.  384; 
dunks  tiiat  die  Sootdah  inks  of  inccfiminB  in  Rj^rd  to  pcBaoBal  ertate  raqidre 
RTiaioD,  and  an  not  jiiat  or  expedient,  as  tliej  (1 )  limit  the  power  of  a  hnsband  or 
father  to  make  a  will;  (2)  allow  brodien  and  asters  and  their  deaDcadants  to  ex- 
elode  the  fiOhcr  from  the  mrrrwrnm,  thoi^  be  be  the  nearest  in  blood,  and  allow 
uncles  and  annts  and  their  descendants  to  exdode  the  grandfather ;  (3)  exdnde  the 
mother  entxrely  from  any  share  in  the  soccesBon  of  her  diild ;  (4)  totally  exdnde 
maternal  relations  from  the  soceesskm ;  (5)  totally  exdnde  rq«eaentations  in  every 
caae  in  regaid  to  the  soceession  of  personal  estate ;  (6)  disaUe  bastards  from  disponng 
of  their  personal  estate  by  wilL 

id)  This  is  the  esse  in  Tennessee,  North  CsroHna,  MaiyUnd,  Delaware,  New  Jersey, 
and  Vermont.  The  English  statnte  of  disliibulions  was  adopted  in  New  Jersey  by  an 
act  of  assembly,  ss  early  as  1681  (Smith's  Hist,  of  New  Jersey,  130),  and  is  rB-«nacted 
in  1847,  N.  J.  R.  &  855.  The  New  Toik  BeHsed  Statntes,  which  went  into  opera- 
tion on  the  1st  Jannaiy,  1880,  hare  essentially  rfrenacted  the  En^^ish  statnte  of  dis- 
ttibotions,  whidi  have  been  adopted,  and  continued  the  law  of  the  state  down  to  that 
period,  and,  Unr  gftater  precision,  they  haTe  parUcolarly  specified  the  coime  of  dis- 
tribotion.  After  the  aoooont  is  rendered  and  finally  settled,  the  snirogste  decrees  dis- 
tribntion  of  the  sorplns  of  personal  estate,  and  decides  sll  qaestions  arising  thereon. 
Tbe  distribotion  is,  1.  One  third  thereof  to  the  widow  ;  and  the  rssidne,  by  eqnsl  por^ 
dons,  among  the  children,  and  snch  peisons  as  legally  represent  them,  if  dead.  2.  If 
no  children,  or  their  representatives,  one  moiety  to  the  widow,  and  the  rssidae  to  the 
next  of  kin.     3.  If  no  descendant,  parent,  brother  or  sister,  nephew  or  niece,  the 
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real  and  personal  property  is  to  the  same  persons  and  in 
the  same  proportions,  and  the  regulation  is  the  same  in  sub- 

4 

widow  takes  the  whole  sarplua  If  there  be  a  brother  or  sister,  nephew  or  niece,  and 
no  descendant  or  parent,  the  widow  takes  the  whole  surplus,  if  it  does  not  exceed  two 
thousand  dollars.     If  it  does,  she  takes  her  moiety,  and  two  thousand  dollars  only. 

4.  If  no  widow,  the  surplus  goes  equally  to  the  children,  and  those  that  represent  them. 

5.  If  no  widow  or  children,  or  their  representatiyes,  the  surplus  goes  to  the  next  of 
kin,  in  equal  degree,  and  their  representatives.  6.  If  no  children  or  their  representa- 
tives, or  father,  a  moiety  of  the  surplus  goes  to  the  widow,  and  the  other  moiety  in 
cqtuil  shares,  to  the  mother  and  brothers  and  sisters  or  their  representatives.  If  no 
widow,  the  whole  surplus  goes  to  the  mother,  and  brothers  and  sisters,  and  their  repre- 
sentatives. 7.  If  there  be  a  father,  and  no  child  or  descendant,  he  takes  a  moiety  if 
there  be  a  widow,  and  the  whole  if  there  be  none.  8.  If  there  be  a  mother,  and  no 
child,  or  descendant,  or  father,  brother,  sister,  or  representative  of  a  brother  or  sister, 
the  mother  takes  a  moiety  if  there  be  a  widow,  and  the  whole  if  there  be  none.  And 
if  the  intestate  was  an  Ul^timate,  and  left  no  child,  descendant,  or  widow,  the  mother 
takes  the  whole,  and  shall  be  entitled  to  adminiBtration.  N.  Y.  Act  of  May  13,  1845, 
c.  236.  9.  When  descendants  or  next  of  kin  are  in  equal  degree,  they  take  per  eapUa. 
10.  When  they  stand  in  unequal  degrees,  they  takei^r  dirpes,  11.  No  representation 
is  admitted  among  collaterals,  after  brothers'  and  sisters'  children.  12.  Relatives  of 
the  half  blood  take  equaUy  and  in  the  same  manner  as  those  of  the  whole  blood. 
13.  Posthumous  children  take  equally  as  if  bom  in  the  lifetime  of  the  person  they 
represent.  (N.  Y.  Revised  Statutes,  iL  96,  sec.  75.)  Any  adYancement  to  a  chUd, 
by  settlement  or  portion  of  real  or  personal  estate,  equal  or  superior  to  his  share,  will 
exclude  him  and  his  descendants  from  the  distribution  ;  and  if  the  same  was  not  equal, 
he  will  be  entitled  only  to  so  much  as  will  supply  the  deficiency.  The  maintaining  or 
educating,  or  giving  money  to  a  chUd,  without  a  view  to  a  portion  or  settlement  in 
life,  is  not  to  be  deemed  an  advancement ;  nor  does  the  provision  as  to  advancement 
apply,  if  there  be  any  real  estate  of  the  intestate  to  descend  to  his  heirs.  ( N.  Y.  Re- 
vised Statutes,  ii  97,  sec  76,  77,  78.)  The  most  striking  feature  in  the  new  provisions 
introduced  into  the  New  York  Revised  Statutes  on  the  subject  of  intestate  estates,  and 
of  testamentary  matters,  is  the  enlarged  and  equitable  juriBdictibn  conferred  upon  the 
surrogates  in  the  respective  counties.  This  branch  of  our  jurisprudence  will  apply 
more  frequently  than  any  other,  and  with  great  foroi»  and  interest,  to  famUy  concerns; 
and  it  wiU  rise  into  correspondent  importance,  and  awaken  much  public  solicitude.  It 
is  in  analogy  to  the  powers  vested  in  the  ordinary  in  England,  and  in  the  orphans' 
courts  or  other  testamentary  jurisdictions  in  the  United  States.  The  surrogate,  under 
the  New  York  statutes,  has  concurrent  jurisdiction  with  chancery,  to  call  executors 
and  administrators  to  account  But  a  prior  suit  pending  in  chancery  by  the  com- 
plainant, is  a  bar  to  the  proceeding  before  the  surrogate.  So  a  decree  in  chancery  for 
the  benefit  of  claioumt  upon  the  estate  of  the  decedent  is  a  bar  to  a  proceeding  before 
the  surrogate  for  an  account.  Rogers  v.  King,  8  Paige,  210.  It  was  further  held,  in 
Heyer  o.  Burger,  1  Hoff.  Ch.  1,  that  the  surrogate  had  the  sole  jurisdiction  to  try  the 
Talidity  of  a  will  of  personal  estate,  and  that  chancery  had  no  original  jurisdiction  in 
the  case.  The  surrogate  in  New  York  has  the  like  power  touching  the  payment  and 
dlEitribution  of  the  proceeds  of  real  estate,  when  the  will  is  proved  in  his  office,  as  in 
the  case  of  the  personal  estate.  N.  Y.  R.  S.  ii.  109,  sec  57.  Decrees  of  surrogates 
for  the  payment  of  money  by  an  executor,  administrator,  or  guardian,  as  well  as  decrees 
in  chancery,  are  liens  on  real  estate  in  any  county,  on  the  transcripts  or  certificates  of 
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^  428  stance,  *  as  the  English  statute  of  distribntioiis,  with  the 
exception  of  the  widow,  as  to  the  real  estate,  who  takes 
one  third  for  life  only,  as  dower.  In  Georgia,  the  real  and 
personal  estate  of  the  intestate  is  considered  as  altogether  of  the 
same  natore  and  upon  the  same  footing,  both  in  respect  to  their 
statute  of  distributions  and  the  descent  of  property.  Prin.  Dig. 
229,  1  Kelly,  640.  The  half  blood  take  equally  with  the  whole 
blood,  as  they  do  under  the  English  statute  of  distributions,  (a) 

tlM  moM  bring  filed  with  the  eleik  tharaoC;  mud  entend  and  docketed  on  the  books  for 
doekettng  jndgmente  therein.  Lews  of  N.  Y.,  April  1.  1844,  c.  104.  In  Miariarippi, 
the  probate  ooarU  in  each  eoantyhaye  ezclnriTO  jnriadiction  in  aU  teatamentaiy  and 
admittiatiation  matteia,  in  dower,  and  in  Innacy,  Ac,  CannJehael  v.  Browder,  3  How. 
(Misa.)  365 ;  bat  not  against  the  snretiea  in  an  administration  bond.  Green  •.  Tora- 
stall,  5  id.  688.  The  snrropite's  oonrti  in  New  York,  with  all  their  enlaiged  powen, 
an  oonrU  of  inferior  jurisdiction,  and  a  party  seeking  to  make  title  to  real  estate  under 
their  proeeedingi,  must  show  aiBrmatiTely  that  they  had  jurisdiction.  Bloom  v.  Bur^ 
dick,  1  Hill  (K.  Y.),  180. 

In  New  Jersey,  by  the  constitution  of  1844,  the  chanceUor  is  dedaied  to  be  tiie 
ordinary  or  surrogate  general,  and  judge  of  the  prerogatire  court,  and  has  ample  juris- 
diction in  granting  letters  testamentary,  of  administnition,  and  of  guardianship;  in 
compelling  executors,  administratori,  and  guardians  to  account  in  lus  prerogatiTc  court,  * 
and  to  control  them,  and  to  decree  distribution,  and  the  payment  of  legacies,  and  to 
try  contested  facts  by  a  jury  and  before  a  master,  and  to  decree  the  sale  of  real  estate 
to  pay  debts.    The  orphans'  court  consirts  of  the  judges  of  the  Court  of  Common  Pleas, 
in  each  county,  and  aeems  to  be  clothed  with  similar  and  concurrent  jurisdiction,  and 
with  power  to  award  partition  of  land  among  heirs  and  derisees.    It  is  the  more  ordi- 
nary and  proper  tribunal  for  the  settlement  of  the  accounts  of  executors  and  adminiB- 
traton.    1  Green,  Ch.  (N.  J.)  480 ;  B.  S.  of  New  Jersey,  of  1847,  tit  7,  c.  5.    The 
surrogate  of  each  county  la  the  register  of  the  orphans'  court,  and  an  essential  member 
of  it,  and  has  also  power  concurrent  with  the  orphans*  court  to  grant  letten  testamen- 
tary, of  administration  and  of  guardianship,  in  cases  arising  within  his  county,  and  to 
hold  courts  in  matten  cognizable  before  him,  with  appeal  to  the  orphans'  court    The 
orphans'  court  seems  to  be  the  most  efficient  of  the  consistorial  jurisdictions.   The  pre- 
rogatire court  or  ordinary,  the  orphans'  courts  and  the  surrogates,  aU  have  jurisdiction 
in  testamentary  and  administration  cases.     Acts  of  2d  March,  1795, 18th  June,  1820, 
and  the  acts  supplementary  thereto.     See  Elmer's  Digest,  165,  850-870,  882,  444. 
New  JerKy  aeems  to  hare  doubled  and  trebled  her  consistorial  courts.   See  N.  J.  R.  S. 
of  1847,  tit  7,  c  6. 

(a)  This  is  eisentially  the  case  in  Maine,  New  Hampshire,  Vermont,  Rhode  Island, 
Connecticut  (but  there  the  whole  blood  are,  in  certain  cases,  preferred  to  the  half  blood, 
and  eren  when  in  equal  degree),  New  Jersey,  Pennsylvania,  Virginia  (but  there  the 
half  blood  inherit  only  half  as  much  as  the  whole  blood),  Indiana,  IllinoiB,  Michigan, 
Kentucky  (by  the  Kentucky  statutes,  if  part  of  the  collateral  kindred  be  of  the  whole 
blood,  and  part  of  the  half  blood,  the  latter  inherit  only  half  so  much  as  those  of  the 
whole  blood,  and  the  ratio  of  apportionment  has  reference  to  the  individnals  of  the  two 
classes,  and  not  to  the  classes  collectively ;  Nixon  v.  Nixon,  8  Dana,  7),  Miseouri 
(but  there  brothers  and  sisters,  and  parents,  take  equally),  Mississippi  (hut  there 
bfothen  and  sisters,  and  their  descendants,  take  before  parents).  South  Carolina  (but 
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Such  a  uniform  rule  in  the  descent  of  real  and  personal  property 
gives  simplicity  and  symmetry  to  the  whole  doctrine  of  descend 

there  parents,  and  brothers  and  sisters,  take  equally,  and  a  brother  of  the  half  blood 
does  not  share  with  a  mother ;  first  ooosins  of  the  whole  and  half  blood  are,  however, 
next  of  kin  in  equal  degree,  and  take  equally  of  the  estate  of  the  intestate),  Georgia, 
and  Alabama.  (In  Alabama,  brothers  and  sisters  take  before  parents ;  and  when  in 
equal  degree,  the  whole  Wood  is  preferred  to  the  half  blood.  See  Griffith's  Law  Register, 
h.  t  ;  1  Greenl.  151 ;  2  N.  H.  461 ;  Dana's  Abridgment,  ir.  6S8,  639;  Statutes  of 
Connecticut,  1784,  p.  61  ;  ib.  1821,  p.  207  ;  ib,  18S8,  p.  236  ;  5  Conn.  288  ;  1  M'Cord, 
161,  466 ;  Edwards  r.  Barksdale,  2  Hill,  Ch.  (S.  C)  417  ;  Reeve's  Law  of  Descents, 
pasnm;  Sututes  of  Georgia,  December  23,  1789,  and  December  12,  1804  ;  Territorial 
Act  of  Michigan,  April  12,  1827 ;  Purdon's  Penn.  Dig.  660,  661  ;  Aikin's  Alabama 
Dig.  2d  ed.  pp.  128, 161.)  In  Louisiana,  the  legal  hein  of  the  intesUte  are,  (1)  ChU- 
dren  and  their  descendants,  without  distinction  of  sex  or  primogenitnie.  They  inherit 
per  capita  when  in  the  same  degree,  and  per  stirpes  when  in  different  degrees.  If  no 
descendants,  then  the  parents  take  equally  one  half  of  the  estate,  and  the  brothers  and- 
sistors,  and  their  descendants,  the  other  half.  If  the  father  or  mother  only  survive,  the 
survivor  takes  only  one  fourth  ;  and  if  no  parents,  brothen  and  sistere,  and  their  de- 
scendants, take  the  whole,  avil  Code,  898,  907,  908.  In  Ohio,  by  the  act  of  1881, 
the  widow  is  entitled  to  the  whole  personal  estate,  after  the  debts  are  paid,  if  there  be 
no  children ;  and  if  there  be  any,  she  takes  one  half,  if  the  estate  amounts  only  to 
$400 ;  and  if  it  exceeds  that  sum,  she  takes  only  one  third  of  such  overplus.  Statutes 
of  Ohio,  1831.  In  other  respects  the  personal  estate  goes  (1)  to  the  issue  and  their 
representatives ;  (2)  to  brothera  and  sistere  and  their  representatives  of  the  whole 
blood ;  (3)  to  brothen  and  sistere  and  their  representatives  of  the  half  blood  ;  (4)  to 
the  father ;  (h)  to  the  mother;  (6)  to  the  next  of  kin  of  the  blood  of  the  intestate. 
When  in  equal  degree  they  take  per  capita,  otherwise  per  stir  es.     Ib. 

In  Georgia,  widow  and  children  take  equal  shares,  unless  she  elects  to  take  her 
common-law  dower,  and  then  she  takes  no  further  of  the  real  estate,  and  a  child's  por- 
tion of  the  personal  estate.     If  no  issue,  widow  takes  a  moiety  of  the  estate,  and  the 
other  moiety  goes  to  the  next  of  kin.     If  neither,  the  estate,  real  and  personal,  goes  to 
the  next  of  kin  in  equal  degree,   but  no  representation  among  coUaterals  beyond 
brothen'  and  sistere'  children.     A  father,  and,  if  dead,  the  mother,  while  unmarried, 
takes  on  the  same  footing  as  a  brother  or  sister.   So  that,  by  the  statute  law  of  Georgia, 
the  widow  and  children  stand  in  the  first  degree  of  consanguinity  ;  parents  and  brothen 
and  sistere  in  the  second  degree.     Act  of  Georgia,  December  12,  1804,  and  December 
23,  1826.    Prince's  Dig.  2d  ed.  1887,  pp.  233,  234.    In  South  Carolina,  their  statute 
of  distributions  of  1791  gives  to  the  husband  only  a  retable  share,  being  one  third,  as 
one  of  the  hein  at  law,  or  distributees  of  his  wife's  personal  estate,  though  in  England 
the  husband  takes  the  wife's  entire  choses  in  action  as  her  administrator.     In  Massa- 
chusetts, the  distribution  of  the  personal  estate  of  intestates  is  somewhat  spedaL   After 
the  allowance  of  her  apparel,  &c.,  to  the  widow,  and  funeral  charges  and  debts  paid,  the 
residue  goes  (1.)  To  the  husband,  if  the  intestate  was  a  married  woman.     (2.)  To  the 
widow  one  third  part,  and  residue  to  his  iBsae.     (3.)  If  no  issue  or  lineal  descendants, 
then  one  half  to  the  widow,  and  residue  to  the  father.    (4.)  If  no  father,  then  to  the 
mother  and  brothera  and  sisten  equally,  and  to  their  issue  per  stirpes,  if  any  one  of 
them  be  dead,  leaving  a  mother  or  sister  surviving.     (6.)  If  all  the  brothen  and  sis- 
ten  be  dead,  then  to  the  mother  in  exclusion  of  their  issue.     (6.)  To  the  next  of  kin. 
(7.)  If  no  kindred,  the  whole  to  the  widow.     (8.)  If  no  husband,  widow,  or  kindred, 
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The  English  statute  of  distributions,  being  founded  in  justice 
and  on  the  wisdom  of  ages,  and  fully  and  profoundly  illustrated 
by  a  series  of  judicial  decisions,  was  well  selected,  as  the  most 
suitable  and  judicious  basis  on  which  to  establish  our  American 
law  of  descent  and  distribution. 

4.  (By  the  law  of  domicile. )  —  There  has  been  much  discussion 
as  to  the  rule  of  distribution  of  personal  property,  when  the 
place  of  the  domicile  of  the  intestate,  and  the  place  of  the  situ- 
ation of  the  property,  were  not  the  same.  But  it  has  be- 
*  429  come  a  settled  *  principle  of  international  jurisprudence, 
and  one  founded  on  a  comprehensive  and  enlightened  sense 
of  public  policy  and  convenience,  that  the  disposition,  succession 
to,  and  distribution  of  personal  property,  wherever  situated,  is 
governed  by  the  law  of  the  country  of  the  owner's  or  intestate's 
domicile  at  the  time  of  his  death,  and  not  by  the  conflicting  laws 
of  the  various  places  where  the  goods  happened  to  be  situated. 

the  personal  estate  escheats.  Mass.  Revised  Statutes,  1886,  part  2,  tit.  4,  c  64,  sec  1. 
I  do  Dot  undertake  to  mark  minutely,  or  in  detail,  the  many  smaller  variations  fxx>m 
the  English  law  of  distributions,  which  have  been  made  by  the  statute  law  of  the  dif- 
ferent states.  Such  a  detail  would  be  inconsistent  with  the  plan  of  these  lectures, 
which  were  intended  as  an  elementary  sketch  of  the  general  principles  and  outlines  of 
the  law.  To  descend  to  minutis  on  every  subject  would  render  the  work  too  extensive 
and  too  uninteresting  for  the  study  of  those  persons  for  whom  it  is  prepared.  The  law 
concerning  wills,  and  the  rights  and  duties  of  executors,  administrators,  and  guardians, 
and  of  the  orphans'  courts,  and  the  law  of  distribntion  of  intestates'  estates,  are  de- 
tailed minutely  and  distinctly  in  the  Mississippi  Revised  Code  of  1824,  pp.  27-70,  and 
which  was  made  and  reported  by  6eoi|^  Poindexter,  Esq.,  and  adopted  in  1822  ;  and 
it  equals  in  this  respect  any  of  the  old  statute  codes  on  the  subject.  But  the  whole 
subject  has  been  remodelled,  and  expressed  with  more  precision,  and  with  the  introduc- 
tion of  the  late  improvements  in  some  of  the  American  states,  by  P.  Rutilius  R.  Pray, 
Esq.,  who,  by  authority,  digested  and  reported,  in  1886,  the  statute  law  of  Mississippi, 
under  the  title  of  '*  Revised  Statutes  of  the  State  of  Mississippi."  It  appears  to  be  a 
work  of  much  labor,  research,  and  judgment,  and  does  credit  to  the  abilities  and  dis- 
cretion of  the  author.  I  am,  however,  informed,  that  so  late  as  January,  1839,  this 
revised  code  had  not  been  ratified  or  enacted,  and  whenever  I  have  had  occasion,  in 
these  volumes,  to  refer  to  the  statute  law  of  Mississippi,  I  have  recurred  to  the  revised 
code  of  1824,  or  to  the  new  edition  of  the  laws  of  Mississippi,  published  in  1889,  by 
Alden  k  Van  Hoesen,  and  which  is  in  effect  a  republication  of  the  code  of  1824,  with 
the  subsequent  statutory  additions  and  amendments.    The  doctrine  of  descent,  and  I 

consequently,  in  a  great  degree,  of  distribution,  in  the  different  states,  has  been  mi- 
nutely illustrated  and  ably  discussed,  by  the  late  G.  J.  Reeve,  of  Connecticut,  in  his 
laborious  Treatise  on  the  Law  of  Descent  in  the  several  United  States  of  America. 
This  work  does  honor  to  his  memory  ;  but  it  is  not  calculated  to  suit  the  taste  of  those 
general  readers  who  have  not  mathematical  heads,  by  reason  of  the  numerous  Algebrai- 
cal statements  of  hypothetical  cases  with  which  the  work  abounds,  and  by  which  it  is 
perplexed. 
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The  principle  applies  equally  to  cases  of  voluiitary  transfer,  of 
intestacy  and  of  testaments,  (a)  ^    On  the  other  hand,  it  is  equally 

(a)  Stanley  v,  Bernes,  8  Hagg.  *£ccl.  373  ;  Ferraris  r.  Hertford,  3  Curteis,  468 ; 
Dessebats  v.  Berquier,  1  Binney,  336.  The  construction  of  wills  as  to  real  property 
Is  to  be  given  according  to  the  lex  ret  sUce,  and  as  to  [lersonal  property  according  to 
the  lex  domicilii,  unless  it  be  manifest  that  the  testator  had  the  law  of  some  other 
country  iunriew.  Story  on  the  Conflict  of  Laws,  [§§  479,  a,  et  seq.  ;\  Harrison  v,  Nixon, 
9  Peters,  503.  See  also  1  Jannan  on  Wills,  ed.  Boston,  1845,  c.  1,  pp.  1-10,  where 
the  numerous  authorities  are  referred  to.  It  is  also  a  declared  principle,  that  altliough 
personal  property  is,  as  to  the  succession,  controlled  by  the  laws  of  the  domicile,  yet 
each  state  is  competent  to  regulate  within  its  own  territory  that  succession  in  per- 
sonal iind  real  property  at  its  pleasure.  Story's  Conflict  of  Laws,  sec.  28,  447; 
Jones  V,  Maiable,  6  Hump.  116. 


1  Domicile  as  affecting  DiatrilnUioiu  — 
(a)  As  to  the  transfer  of  chattels  inter 
vivos,  see  407,  n.  1.  The  statement  in  the 
text  as  to  successions  to  a  deceased  person 
IB  now  well  settled  in  England  and  some 
parts  of  this  country,  and  aUo  that  the 
question  of  testacy  or  intestacy,  and  the 
construction  of  the  will,  belong  to  the  judge 
of  the  domicile.  Enohin  r.  Wylie,  10  H. 
L.  C.  1 ;  Grattan  v,  Appleton,  8  Story, 
755 ;  Oilman  v.  Oilman,  52  Me.  165 ; 
Wilkins  v.  EUett,  9  Wall.  740 ;  Ennis  v. 
Smith,  14  How.  400,  425  ;  Lawrence  v, 
Kitteridge,  21  Conn.  577 ;  Petersen  v. 
Chemical  Bank,  32  K.  Y.  21,  44  ;  [Rus- 
sell r.  Madden,  95  lU.  485.  An  exception 
to  the  rule  exists  when  the  question  is  as 
to  the  status  of  a  party  claiming  personal 
property  of  an  intestate,  in  which  case 
the  domicile  of  the  claimant,  and  not  that 
of  the  intestate,  governs.  In  re  Good- 
man's Trusts,  17  Ch.  D.  266.  The  same 
principle  has  been  held  to  apply  to  realty 
as  well  as  personalty  in  this  country. 
Ross  V.  Ross,  129  Mass.  243,  in  which 
case  the  authorities  are  all  collected.  It 
has  been  held  that  the  lex  rei  sitae  governs 
as  to  the  right  to  administer  upon  chattels 
real.  In  the  Goods  of  Gentili,  9  Ir.  R. 
£q.  541.  By  statute  in  Mississippi,  all 
personal  property  situated  in  that  state 
is  to  be  administered  according  to  the  law 
of  the  situs.  Speed  v,  Kelly,  59  Miss. 
47 ;  Weaver  r.  Norwood,  id.  665.    The 


domicile  of  the  debtor  has  jurisdiction  as 
to  administration  of  choses  in  action. 
Wyman  r.  Halstead,  109  U.  S.  654; 
Dial  V,  Gary,  14  8.  C.  578.  But  execu- 
tors or  trustees  personally  within  the  juris- 
diction of  the  court  may  be  compelled  to 
carry  out  the  will  or  trust  even  as  to 
foreign  property.  Ewing  v.  Orr  Ewing, 
9  A  pp.  Cas.  84.  —  B.]  Therefore,  when  the 
title  of  a  party  to  inherit  personalty  has 
been  adjudicated  upon  by  the  courts  of 
the  domicile,  other  courts  are  bound  by 
the  decision.  Ennis  v.  Smith,  supra; 
Doglioni  v.  Crispin,  L.  R.  1  H.  L.  301, 
814.  It  is  the  law  of  the  domicile  in 
force  at  the  time  of  the  death  which 
governs,  and  a  subsequent  enactment  will 
not  give  a  locus  standi  to  oppose  the  will 
abroad  to  a  party  who  had  it  not  pre- 
viously. Lynch  v,  Prov.  Gov.  of  Para- 
guay, L.  R.  2  P.  &  D.  268.  Of  course  a 
man  cannot  have  but  one  domicile  with 
reference  to  the  law  of  succession.  Forbes 
V.  Forbes,  Kay,  841;  Gilman  v.  Gilman, 
52  Me.  165.  It  is  everywhere  admitted 
that  after  all  the  claims  against  the  an- 
cillary administration  have  been  duly  as- 
certained and  settled,  the  eouft  may  in 
its  discretion  direct  the  balance  to  be  sent 
to  the  principal  administrators  for  distri- 
bution, Mackey  r.  Coxe,  18  How.  100, 
105  ;  Wilkins  v,  EUett,  9  Wall.  740,  742  ; 
Banta  v.  Moore,  i  McC.  (N.  J.)  97,  101 ; 
Low    r.    Bartlett,    8    Allen,   259,   266 ; 
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settled  in  the  law  of  all  civilized  countries,  that  real  property, 
as  to  its  tenure,  mode  of  enjoyment,  transfer,  and  descent,  is  tc 
be  regulated  by  the  lex  loci  ret  sitce.{lf^    Personal  property  is 


(6)  Commania  et  recta  sententia  est  in  lebas  imtnobilibns  Beirandum  eaoe  jus  lod 
in  qao  bona  sunt  aita.  Hub.  L  lib.  8,  tit  13,  De  Success,  s.  p.  278.  In  Story's 
Comm.  on  the  Conflict  of  Laws,  [§{  42^-428,  468,]  the  authorities,  foreign^md  domes- 
tic, are  numerously  collected  in  favor  of  the  proposition  that  real  or  immovable  prop- 
erty is  exclusively  governed  by  the  teiritorial  law  of  the  sUum.  The  point  is  too  clear 
for  discussion.  But  by  the  Revised  Statutes  of  the  State  of  Michigan,  1840,  lands 
lying  in  Michigan  may  be  conveyed  by  the  owner  residing  in  another  state  or  territory* 
or  in  a  foreign  country,  according  to  the  laws  of  such  state  or  country. 

Williams  v.  Williams,  6  Md.  467  ;  |w<  (6)  Foreign  Letters  of  Admmttlraiiom. 
488  and  484,  n.  (a) ;  and  it  has  been  said,  — It  is  clear,  however,  in  the  absence  of 
by  Lord  Westbury,  that  it  is  the  duty  of  statute,  that  administration  must  be  in 
the  court  to  hand  to  them  the  clear  per-  the  country  in  which  poesession  is  taken 
sonal  estate,  and  to  remit  the  next  of  kin  and  held,  under  lawful  authority,  of  the 
to  the  court  of  the  domicile  of  the  testa-  property  of  the  deceased,  Reston  v.' Mel- 
tor,  and  that  the  court  of  the  domicile  is  ville,  8  CI.  ft  Fin.  1,  12  ;  £nohin  v.  Wylie, 
the  forum  eoncurtua  to  which  the  legatees  10  H.  L.  C.  1,  19;  Burbank  v.  P^yne,  17 
under  the  will  of  a  testator,  or  the  parties  La.  An.  15  ;  Banta  v.  Moore,  2  MeOarter, 
entitled  to  the  distribution  of  the  estate  97  ;  Clark  o.  Clement,  33  N.  H.  563 ; 
of  an  intestate,  are  required  to  resort,  10  and  that  executors  or  administrators  under 
H.  L.  C.  18.  See  Stokely's  Estate,  19  letters  granted  abroad  cannot  sue  or  be 
Penn.  St.  476.  [Eames  v.  Hacon,  18  Ch.  sued  before  taking  out  ancillary  adminia- 
D.  847  ;  Barry's  App.,  88  Penn.  St  181.]  tration,  Caldwell  r.  Harding,  5  Blatchf. 
In  the  same  spirit  the  House  of  Lords  501  ;  Noonan  v.  Bradley,  9  WalL  394 ; 
have  held  that  an  act  of  Parliament  im-  Norton  v.  Palmer,  7  Cush.  523 ;  Melius 
posing  a  duty  on  legacicH  does  not  extend  v.  Thompson,  1  Cliff.  125  ;  although  they 
to  the  will  of  any  person  who,  at  the  time  may  intervene  in  proceedings  in  rem.  The 
of  his  death*  was  domiciled  out  of  Great  Boston,  Bl.  k  How.  309,  and  are  aUowed 
Britain,  whether  the  assets  are  locally  by  statute  to  sue  in  some  states.  But 
situate  within  England  or  not,  in  a  esse  a  voluntary  payment  to  them  before,  at 
where  there  was  a  Scotch  executor,  and  lesst  when  there  are  no  creditors  or  lega- 
the  legatees  resided  in  Scotland.  Thorn-  tees,  and  no  conflicting  grant  of  domestic 
son  V.  The  Advocate  General,  12  CL  ft  letters,  will  discharge  the  debtor.  Par- 
Fin.  1.  So,  even  where  the  legacy,  an  sons  v.  Lyman,  20  N.  Y.  108.  See  82 
annuity  for  lives,  was  charged  on  English  N.  Y.  44  ;  Stone  v.  Scripture,  4  Lans. 
lands,  Chatfield  v.  Berchtoldt,  L.  R.  12  (N.  Y.)  186 ;  Wilkins  v.  Ellett,  9  WaH. 
Eq.  464  ;  and  the  same  principle  was  ap-  740 ;  Riley  v.  Moseley,  44  Miss.  87.  But 
plied  to  succession  duty  in  Wallace  r.  see  2  Jones  Eq.  61 ;  2  Am.  Law  Rev.  859. 
Tlie  Attorney  General,*  L.  R.  1  Ch.  1  ;  And  it  has  been  held  that  one  to  whom  a 
Callanane  v.  Campbell,  L.  R.  11  Eq.  878  ;  foreign  executor  has  assigned  a  chose  in 
compare  In  re  Badart's  Trusts,  L.  R.  10  action  may  sue  upon  it.  Petersen  v.  The 
Eq.  288.  Thomson's  case  is  denied  in  Chemical  Bank,  82  N.  Y.  21.  See  Van- 
Alvany  w.  Powell,  2  Jon6s  Eq.  (N.  C.)  51 ;  quelin  ».  Bouard,  16  C.  R  N.  s.  841  ;  The 
Jones  V.  Gerock,  6  Jones  Eq.  190.  Boston,  BL  A  How.  809.  [But  see  Dial 
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subject  to  that  law  which  governs  the  person  of  the  owner. 
Debts  and  personal  contracts  have  no  locality,  —  debita 
Bequuntur  personam  debitarts.  Huberus  lays  down  this  to  be 
the  common  and  correct  opinion,  though  the  question  had  been 
frequently  agitated  in  the  courts  in  his  day ;  (c)  and  Bynker- 
shoek  says  the  principle  had  become  so  well  established  that  no 
one  dared  to  question  it;  adeo  recepta  hodie  sententia  est,  ut  nemo 
atisit  contra  hiscere.  {d)  The  same  principle  would  seem  to  be 
the  acknowledged  law  in  Germany  and  Prance ;(«)  and  Vatel(/) 
considers  the  rule  to  be  one  that  is  dictated  by  the  law  of 
nations. 
This  principle  was  understood  to  be  settled  in  England,  in  the 


(c)  Pmlec.  part  1,  lib.  8 ;  De  SnccesB.  ab  lust.  Collat.  i  278,  aec.  20 ;  ib.  part  2, 
lib.  1,  tit  8  ;  Detyonflicto  Legom,  ii.  642,  sec.  15. 

(d)  QtUBst  Jar.  Pri^.  lib.  1,  c.  16.  See  also  the  opinion  of  Grotios  on  tbe  point, 
giren  at  Botterdam,  October  81,  1618,  on  consultation,  and  cited  at  large  in  Henry 
on  Foreign  Law,  App.  196. 

(e)  Yoetylib.  88,  tit  17,  aec  84  ;  Heinecc.  Opera,  iL  972 ;  De  Testamenti  Factione, 
Jure  Germ.  sec.  80  ;  Opinion  of  M.  Target  on  the  Duchess  of  Kingston's  Will,  1  Coll. 
Jnrid.  240 ;  TouUier,  Droit  Civil  Fran9ais,  i.  n.  886 ;  Merlin,  Repertoire  de  Juris- 
prudence, tit  Loi,  §§  6.  8.  See  also,  supra,  67,  and  infl^a,  iv.  441,  613,  as  to  the 
rule  when  applied  to  personal  and  when  applied  to  real  property.  The  general  utility 
of  this  doctrine,  that  personal  property  has  no  aUiu  in  contemplation  of  law,  and  is 
attached  to  the  person  of  the  owner  wherever  he  is,  and  governed  by  the  law  of  the 
ovmer^s  domicile,  does  not  fail,  as  Mr.  Justice  Story  has  observed,  to  recommend  itself 
to  all  nations  by  its  simplicity,  its  convenience,  and  its  enlarged  policy.  But  the  doc- 
trine is  sometimes  controlled  by  local  law,  and  the  case  of  foreign  assignments  in 
bankruptcy  is  an  instance.  Vide  supra,  404-408.  So,  in  Louisiana,  delivery  has 
been  held  necessary  to  the  complete  transfer  of  personal  property,  as  against  creditors 
and  purchasers,  though  the  transfer  be  made  by  the  owner  in  his  foreign  domicile, 
where  the  transfer  would  be  good  without  delivery.  Norris  v.  Muroford,  4  Martin 
(La.),  20 ;  Ramsey  v.  Stevenson,  6  id.  28  ;  Fisk  v.  Chandler,  7  id.  24  ;  Olivier  v. 
Townes,  14  id.  98,  97-108.  These  decisions  have  not  met  the  approbation  of  some 
of  our  most  distinguished  civilians.  Livermore's  Dissertations,  187-140 ;  Story's  Cumm.* 
on  the  Conflict  of  Laws,  [§{  885-894.] 

(/)  Droit  des  Gens,  b.  2.  c.  7,  sec.  86,  c  8,  sec  108,  110. 


V.  Gary,  14  S.*C.  678,  as  to  administrators.] 
It  seamsp  too,  that  a  general  appointment 
of  ezeoutors  duly  authenticateil  abroad 
will  entitie  them  to  ancillary  letters,  even 
though  letters  had  already  been  granted 
to  others.  10  H.  L.  C.  14.  But  it  is  held 
that  there  is  no  privity  between  different 
administrations,  and  that  a  judgment 
against  an  administrator  in  one  jurisdic* 


tion  does  not  estop  one  in  another.  Stacy 
V.  Thrasher,  6  How.  44 ;  McLean  v.  Meek, 
18  How.  16  ;  Taylor  v.  Barron,  86  N.  H. 
484,  601  ;  Low  r.  Bartiett,  8  Allen,  259. 
However,  where  executors  were  appointed 
in  different  states  by  the  same  will,  a 
judgment  against  one  was  held  prima/aeU 
evidence  against  the  other.  Hill  v.  Tucker, 
13  How.  468. 
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time  of  Lord  Hardwicke,  in  the  cases  of  Pipon  v.  Pipon,  and 
of  Thorne  v.  WatkinB ;  (jg)  and  Loi-d  Thurlow  observed  in 
*  430  the  House  of  *  Lords  in  the  case  of  Br^iee  v.  Bruce,  (a) 
that  to  hold  that  the  lex  loci  ret  sitce  was  to  govern  as  to 
personal  property,  when  the  domicilium  of  the  intestate  was  in  a 
different  country,  would  be  a  gross  misapplication  of  the  ju9 
gentium.  And  yet,  notwithstanding  all  this  weight  of  authority 
in  favor  of  the  solidity  and  universality  of  the  principle,  the 
point  was  permitted  to  be  very  extensively  and  learnedly 
debated  before  Lord  Loughborough,  in  the  case  of  Bempde  v. 
JohuBtone ;  {b)  and  he  said  that  the  question  bad  been  decided 
and  settled,  and  the  law  clearly  fixed  in  England,  by  repeated 
decisions  in  the  House  of  Lords;  and  that  by  those  decisions 
the  law  of  the  intestate's  domicile  at  the  time  of  his  death 
carried  the  distribution  of  his  personal  property  wherever  it 
was  situated.  The  law  of  Scotland  was  once  different ;  but  the 
court  of  sessions  has  now  conformed  to  the  Elnglish  decisions,  {e) 

{g)  2  Vea.  85  ;  Amb.  25.  See,  also,  the  decision  of  Lord  Mansfield  before  the  privy 
council  in  1762,  on  appeal  in  the  case  of  Bum  o.  Cole,  ib.  415. 

(a)  2  Bos.  k  P.  229,  note.  The  decision  in  the  House  of  Lords,  in  the  great  case 
of  Bruce  v.  Bruce,  is  considered  as  settling  the  law,  both  in  England  and  Scotland, 
in  favor  of  the  law  of  the  domicile  in  the  distribution  of  the  pei'sonal  estate  of  intes- 
tates, and  that  the  actual  aUiLa  of  the  goods  was  of  no  moment.  The  decree  of  the 
court  of  sessions  in  Scotland  was  affirmed.  So  the  very  important  and  very  litigated 
case  of  Hoy  v.  Lashley,  which  arose  in  the  court  of  sessions  in  1791,  and  was  carried 
by  appeal  to  the  House  of  Lords,  and  which  led  to  collateral  issues  and  subsequent 
appeals,  and  to  the  most  learned  and  able  discussions,  settled,  among  other  things,  the 
points,  that  the  succession  in  personal  estates  of  every  description,  wherever  situ- 
ated, was  regulated  by  the  law  of  the  domicile  ;  and  that  parties  marrying  and  having 
their  domicile  in  England,  and  then  changing  their  domicile  to  Scotland,  changed  their 
rights  and  those  of  their  children,  and  subjected  them  to  the  succession  of  the  law  of 
Scotland.  Robertson  on  Personal  Succession,  c.  8,  sec.  1,  pp.  118-150 ;  Brown  v. 
ISrown,  on  appeal,  ib.  198  ;  4  Wilson  k  Shaw's  Appeal  Cases,  28. 

(h)  8  Yes.  198. 

(e)  The  rule,  as  stated  in  the  text,  may  lead,  and  has  led,  to  the  anomalous  result, 
that  the  same  person  may  be  legitimate  as  to  the  real  estate  of  his  fathe^  and  illegiti- 
mate as  to  the  personal.  Thus,  by  the  Scotch  law,  the  marriage  in  Scotland  of  Scotch 
parents  legitimates  their  previously  bom  bastard  issue  ;  but  it  is  not  as  yet  so  by  the 
English  law.  And  if  the  father  of  such  issue  removes  and  dies  domiciled  in  England, 
leaving  real  and  personal  estate  in  Scotland  as  well  as  in  England,  the  issue,  bein^ 
legitimate  by  the  Scotch  law  and  illegitimate  by  the  English,  cannot  take  the  real  or 
personal  estate  of  his  father  by  the  English  law,  either  as  heir  or  next  of  kin,  but  he 
would  take  the  real  estate  of  his  father  in  Scotland,  according  to  the  lex  rei  sUa,  and 
would  not  take  the  personal,  becauRe  the  Scotch  courts  would,  by  the  comity  of  nations, 
be  bound  to  recognize,  in  the  distribution  of  the  personal  estate,  the  lex  domieilii, 
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He  admitted,  however,  that  if  the  point  had  been  quite  new 
and  open,  it  would  be  susceptible  of  a  great  deal  of  argument, 
whether,  in  the  case  of  a  person  dying  intestate,  having  property 
in  different  places,  and  subject  to  different  laws,  the  law  of 
each  place  should  not  obtain,  in  the  distribution  of  the  property 
situated  there ;  and  many  foreign  lawyers,  he  said,  had  held  that 
proposition.  Afterwards  in  Somerville  v.  Lord  Somerville^(d) 
the  rule  as  above  settled  was  declared,  by  the  Master  of  the 
Bolls,  to  apply  to'  all  cases  where  the  fact  of  the  domicile  i^^as 
not  in  dispute.  But  in  'the  case  of  Curling  v.  Tkamtan^  (e)  Sir 
John  NichoU  doubted  whether  a  British  natural-born  subject 
could  shift  his  forum  ariffinis  for  a  foreign  domicile,  in  com- 
plete derogation  of  his  rights  under  the  British  law;  and  he 
said  it  must  be  at  least  complete  and  total,  to  make  his  property 
in  England  liable  to  distribution  according  to  the  foreign  law, 
and  the  party  must  have  declared  and  carried  his  intention  into 
full  effect.  (/)  1(2?) 

And  tbuB,  as  an  Kngliah  lawyer  homoroualj  observes,  the  same  person  would,  by  tfa« 
same  court,  and  by  this  paradox  in  the  law,  be  deemed  Intimate  as  to  the  real  estate, 
and  illegitimate  as  to  the  personal,  —  "legitimate  as  to  the  mill,  iUegitimate  as  to  the 
machinery,  —  bom  in  lawful  wedlock  as  to  the  bam,  but  a  bastard  as  to  the  grain 
within  it." 

(d)  5  Ves.  750.  (e)  2  Addams,  15. 

(/)  The  inference  from  the  case  is,  that  the  English  property  of  British  subjects, 
resident  abroad,  and  dying  there  intestate,  foUows  the  course  of  distribution  directed 
by  the  English  laws.  As  to  the  general  rule,  that  the  disposition  and  distribution  of 
personal  property  are  governed  by  the  law  of  the  owner's  domicile  at  the  time,  see 
Sill  V.  Worswick,  1  H.  Bl.  690;  Potter  v.  Brown,  5  East,  180 ;  Stanley  v,  Beraes,  8  Hagg. 
Eccl.  873  ;  Story's  Comm.  on  the  Conflict  of  Laws,  [§{  862,  465-472.]  In  Garland 
V.  Bowan,  2  Sm.  &  M.  (Miss.)  617,  the  general  rale  of  the  distribution  of  the  personal 
estate  of  intestates,  according  to  the  law  of  the  domicile  of  the  intestate,  was  held  to 
apply  equally  to  the  widow's  share  of  the  personal  estate.    In  the  case  of  Sill  r.  Wors- 

1  Domicile.  —  (a)    Of  Origin.  —  The  which  he  is  possessed  of  certain  municipal 

House  of  Lords  carefully  distinguish  the  rights,  and  subject  to  certain  obligations, 

political  stattu,  by  virtue  of  which  a  party  "rhe  political  ttcUus  may  depend  on  dif- 

becomes  the   subject  of  some  particular  ferent  laws  in  different  countries,  but  the 

country,  and  his  civil  status,  by  virtue  of  universal  criterion  of  civil  status  is  the 

(x)  A  merchant  who  returns  to  his  own  144  U.   S.  47  ;    United  States  v.  Chin 

country  after  residing  and  doing  business  Quong  Look,  52  Fed.  Bep.  208. 
in  another  country  as  a  member  of  a  firm.         Domicile  depends  upon  conduct  both 

has  a  commercial  domicile  in  the  latter  before  and  after  the   date   in   question, 

country  if  he  retains  his  business  interests  rather    than    assertion.      McMnllen    v. 

there.    Lan  Ow  Bew  v.  United  States,  Wadsworth,  14  A.  G.  681  ;  Tu  re  Grove, 
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*431      *5.   (Distribution  as   to  foreign  law.)  —  The   rule,    as 
settled  in  England,  and  by  the  general  usage  of  nations, 

wick,  Lord  Loaghborongh  obfierved,  that  it  was  a  clear  proposition  of  every  country  in 
the  world,  where  law  held  tho  semblance  of  science,  that  personal  property  had  no 
locality,  and  was  subject  to  the  law  of  the  country  where  the  owner  had  his  domicile. 
But  the  general  rule  is  subject  to  some  qualification  as  to  stocks  and  other  property, 
which  may  be  required  to  be  transferred  in  the  mode  prescribed  by  local  regulations. 
Story,  [§  883  ;]  Erskine,  in  his  Institutes,  b.  8,  tit  9,  sec  4.  And  Pothier,  in  his 
Court  d'Orldans,  c.  1,  sec  2,  n.  28,  considered  that  interests  in  public  stocks,  or  local 
companies,  &c,  were  governed  by  the  Ux  loci  ret  sUcb,  But  they  are  now  clearly 
subject,  like  other  personal  property,  to  the  law*  of  the  domicile.  Robertson  on 
Personal  Succession,  84,  85 ;  Jarman  on  Wills,  L  2.    What  facts  constitute  a  domi- 

domicile.  Uduy  v,  Udny,  L.  R.  1  H.  L.  acquired,  although  there  was  no  intuition 
Sc  441,  457.  See  Shaw  v.  Gould,  L.  R.  to  revive  it.  Udny  v.  Udny,  mpra;  Bell 
8  H.  L.  55,  84,  where  Dorsey  v.  Dorsey,  v,  Kennedy,  L.  R.  1  H.  L.  Sc  807  ;  [King 
7  Watts,  849,  is  disapproved ;  Haldane  v,  v.  Foxwell,  8  Ch.  D.  518  ;  Reed's  App., 
Eckford,  L.  R.  8  Eq.  681,  640.  It  is  a  71  Penn.  St.  878.  See  Stevenson  v.  Mas- 
settled  principle  that  no  man  shall  be  son,  17  L.  R  Eq.  78.  But  this  distinction 
without  a  domicile,  either  the  iuvoluntaiy  was  not  alluded  to  in  Mitchell  v.  United 
one  of  origin,  or  an  acquired  domicile  of  States,  21  Wall.  850  ;  Desmare  v.  United 
choice.  Udny  r.  Udny,  supra.  Accord-  States,  98  U.  S.  605,  in  deciding  questions 
ingly,  the  domicile  of  origin  adheres  until  of  change  of  domicile.]  But  see  First 
a  new  domicile  is  acquired.  [But  see  Nat.  Bank  of  New  Haven  v.  Balcom,  35 
Hicks  V,  Skinner,  72  N.  0.  1.]    Unlike  a  Conn.  851. 

domicile  of  choice,  which  is  lost  as  soon         (b)  Domicile  of  Choice  is  a  conclusion 

as  left  with  the  intention  of  abandoning  which  the  law  derives  from  the  fact  of  a 

it,  it  has  been  held  to  revive  when  a  domi-  man  fixing  voluntarily  his  chief  residence 

cile  of  choice  is  abandoned,  and  to  con*  in  a  particular  place  with  the  intention  of 

tinue  until  a  new  domicile  of  choice  is  continuing  to  reside  there  for  an  unlimited 


40  Ch.  D.  216  ;  Viles  v.  Waltham,  157  Prater  v.  Prater,  87  Tenn.  78  ;  supra,  52, 
Mass.  542  ;  Prettyman  v,  Conaway,  9  98,  n.  If  they  separate,  the  wife  may  re- 
Houst  (DeL),  221  ;  Mayo  v.  Equitable  tain  the  former  domicile,  or  acquire  a  new 
Life  Ass.  Society,  71  Miss.  590.  One  may  one  at  least  for  divorce  and  similar  pur- 
acquire  a  fresh  domicile  without  knowing  poses.  Chapman  v.  Chapman,  129  111. 
it,  but  the  evidence  must  be  very  clear.  886 ;  Burtis  v,  Burtis,  161  Mass.  508  ;  see 
D'Etchegoyen  o.  D'Etchegoyen,  18  P.  D.  supra,  81  n.  (x),  116,  n.  {x).  An  infant 
132.  Domicile  is  not  changed  in  invUum,  has  its  parents'  domicile  until  its  majority, 
as  by  being  sent  to  a  prison  in  another  Bx  parte  Cross,  7  M.  B.  R.228  ;  Urquhart 
county  :  Barton  v.  Barton,  74  Ga.  761 ;  v.  Butterfield,  87  Ch.  D.  857 ;  supra,  p. 
or  by  a  military  or  naval  officer,  who  takes  50,  n. ;  also  288,  n.  The  appointment  of 
his  wife  with  him  to  his  post  of  duty,  a  guardian  to  a  person  of  unsound  mind 
Knowlton  v,  Knowlton,  155  111.  158.  does  not  prevent  the  latter  changing  his 
By  marriage  the  wife  acquires  her  domicile.  Mowiy  v.  Latham,  17  R  !• 
husband's  domicile.  Goulder  r.  Goulder,  480 ;  Talbot  v.  Chamberlain,  149  Mass. 
[1892]  P.  240 ;  Turner  v.  Thompson,- 18  P.  57.  A  guardian  may  change  his  ward's 
D.  87;  Wingfield  v.  Rhea,  77  Ga.  84 ;  domicile.  Supra,  p.  227,  n.  (ar) ;  Lamar 
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as  to  the  succession  and  distribution  of  personal  property,  Las 
repeatedly  been  declared  to  constitute  a  part  of  the  municipal 

cil6  of  the  person  has  been  a  question  frequently  discussed.  There  is  no  fixed  or 
definite  period  of  time  requisite  to  create  it.  The  residence  to  create  it  may  be 
short  or  long,  according  to  circumstances.  It  depends  on  the  actual  or  presumed 
intention  of  the  party.  It  is  said  in  Moore  v.  Darrall,  4  Hagg.  Eccl.  846,  that  domi- 
cile does  not  depend  on  residence  alone,  but  on  a  consideration  of  all  the  circum- 
stances  of  each  case.  The  domicile  may  be  in  one  state,  and  the  actual  residence  iu 
another.  [Frost  v,  Brisbin,]  19  Wend.  11.  But  a  man  can  hare  but  one  domicile 
for  the  purpose  of  succession.  He  cannot  have  more  than  one  domicile  at  the  same 
time  for  one  and  the  same  purpose  ;  and  every  person  has  a  domicile  somewhere.  A 
person  being  at  a  place,  is  prima  facie  evidence  that  he  is  domiciled  there  ;  but  it  may 


time.  L.  R.  1  H.  L.  Sc  458 ;  Haldane  r. 
Eckford,  L.  R.  8  £q.  631,  640  ;  Hoskins  v. 
Matthews,  8  De  6.,  M.  &  G.  13  ;  [King  v. 
Fozwell,  3  Ch.  D.  518  ;  Yerret  v.  Bonvil- 
lain,  88  La.  An.  1804 ;  Dupuy  v.  Wurtz, 
58  N.  Y.  556.]  See  Anderson  v,  Ander- 
son, 42  Yt.  850  ;  Jopp  v.  Wood,  84  Beav. 
88,  91 ;  affd.  11  Jur.  N.  s.  212.  The  resi- 
dence must  be  freely  chosen.  Hence,  in 
Goods  of  H.  B.  H.  the  Duchess  d'Orl^s, 
1  Sw.  k  Tr.  258,  the  duchess  was  held  not 
to  have  lost  her  French  domicile  by  a 
compulsory  residence  out  of  France  under 
a  decree  of  the  French  republic.  So,  a 
residence  abroad  required  by  the  duties 
of  office  would  not  in  general  raise  a  pre- 
mmption  of  change,  L.  R.  1  H.  L.  Sc 


458  ;  Brown  r.  Smith,  15  Beav.  444  ;  Att 
Gen.  V,  Pottinger,  6  H.  ft  N.  783 ;  7  Jur. 
V.  8.  470  ;  Att.  Gen.  v.  Rowe,  1  H.  &  C. 
81 ;  see  ib.  12 ;  Yelverton  r.  Yelverton, 
1  Sw.  &  Tr.  574  ;  Sharpe  v.  Crispin, 
It.  R.  1  P.  ft  D.  611 ;  except  in  the  case 
of  India,  Jopp  v.  Wood,  84  Beav.  88, 
aflfd.  12  Jur.  N.  8.  212  ;  Drevon  v.  Drevon, 
10  Jur.  K.  8.  717.  And  in  one  testamen- 
tary case  it  is  said  that  it  is  not  enough 
to  change  the  domicile  of  origin  for  a  new 
one  that  the  party  goes  to  reside  in  an- 
other place  for  an  indefinite  time,  if  he 
has  in  his  contemplation  some  event,  al- 
though an  uncertain  one,  upon  the  hap« 
pening  of  which  his  residence  will  cease. 
There  must  be  a  fixed  intention  of  aban* 


V,  Mioou,  114  IT.  S.  218  ;  112  U.  S.  452 ; 
Wilkins's  Guardian,  146  Penn.  St.  585 ; 
Wiggins  V.  Bethune,  29  Fed.  Rep.  51  ; 
Cammings  v,  Hodgdon,  147  Mass.  21 ;  see 
Talbot  P.  Chamberlain,  149  Mass.  57. 
An  adopted  child  takes  the  domicile  of  the 
adopting  parents.  In  re  Johnson,  87 
Iowa,  180 ;  Woodward  v.  Woodward,  8 
Pickle,  644  ;  supra,  189,  note  {x). 

If  a  father  changes  his  domicile,  it 
aeems  that  the  domicile  thereby  acquired 
by  his  infant  child,  being  changed,  is 
not  the  latter's  domicile  of  origin.  Craig* 
nish  V.  Hewitt,  [1892]  8  Ch.  180  ;  see 
ante^  p.  52,  n,;  In  re  Cooke's  Trusts,  56 
L.  J.  Ch.  687  ;  Dresser  v.  Edison  111.  Co., 
49  Fed.  Rep.  257  ;   Sx  parU  Cross,  7 


Morrell,  Bank.  228  ;  North  Yarmouth  r. 
Portland,  78  Maine,  108  ;  In  re  Yance,  92 
Cal.  195  ;  Allgood  v.  Williams,  92  Ala. 
551.  DomicUe  relates  to  locality,  not  to 
social  relations  or  occupations.  Abd-ul- 
Messih  v.  Farra,  18  A.  C.  481 ;  Ex  parU 
Cunningham,  18  Q.  B.  D.  418  ;  In  re 
Macieight,  80  Ch.  D.  165.  The  domicile 
of  origin  does  not  revive  unless  the  persoik 
actually  leaves  the  domicile  of  choice  with 
intent  to  leave  it  permanently.  In  re 
Marrett,  86  Ch.  D.  400  ;  In  re  Marsland, 
65  L.  J.  Ch.  581.  At  common  law  the 
Ulegitimate  child  of  a  British  snbject,  i| 
bom  abroad,  could  not  inherit  land  in 
England,  though  his  parents  intennarried 
after  his  birth.    Birtwhistle  v.   Yardill, 
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Topham  v.  Chapman^{b)  it  was  said,  that  though  the  distribution 
was  to  be  according  to  the  laws  of  the  country  of  the  domicile  of 

sammam  constitnit,  unde  nou  sit  diacessorus  a.  nihil  avocet ;  uode  cam  profectus 
est,  peregrinari  videtnr ;  qaod  si  rediit,  peregprinari  jam  destitit.  Code,  lib.  10, 
tit  89.  7.  See  also  Dig.  50.  1.  27.  1 ;  ib.  lib.  50,  tit.  16.  1,  203.  Though  his  famUy 
reside  part  of  the  year  at  another  place,  snch  place  is  regarded  only  as  a  temporary 
residence,  and  the  home  domicile  for  business  takes  away  the  character  of  domicile 
from  the  other.  The  original  domicOe  of  the  party  always  continues  until  he  has 
fairly  changed  it  for  another,  even  though  he  has  intentionally  forsaken  it.  There 
must  be  intention  and  act  united,  to  effect  a  change  of  domicile.  A  new  domicile  is 
not  acquired  by  residence,  unless  taken  up  with  an  intention  of  abandoning  the  former 
domicile.  Bradley  v.  Lowry,  1  Speer,  £<^  (S.  C.)  1 ;  Attorney  General  v.  Dunti,  6  M. 
&  W.  511  ;  HalloweU  v,  Saco,  5  Greenl.  148  ;  Putnam  v.  Johnson,  10  Mass.  488.  And 
it  was  held,  in  De  Bonneval  r.  De  Bonneral,  1  Curteis,  856,  that  where  A.  quitted 
France  in  1792,  and  resided  in  England  until  1814,  and  then  returned  to  France,  and 
from  that  time  resided  occasionally  in  both  countries,  he  had  not  thereby  abandoned 
his  original  domicile.  A  dwelling  place  or  home  means  some  permanent  abode  or  resi- 
dence, with  intention  to  remain,  and  has  a  more  restricted  meaning  than  domicile,  as 
used  in  international  law.  19  Me.  298.  The  forum  originis,  or  domicile  of  nativity, 
remains  until  a  subsequent  domicile  is  acquired  animo  et  facto.  Somervillo  v.  Somer- 
ville,  5  Yes.  750  ;  Balfour  v.  Scott,  cited  ib.  757.  In  this  last  case,  the  domicile  of 
birth  had  been  shifted,  by  election  and  residence,  to  a  domicile  in  England,  which 
controlled  the  personal  estate.  Case  of  Dr.  Munroe,  5  Madd.  Ch.  879  ;  Harvard  Ck>l- 
lege  V.  Gore,  5  Pick.  370  ;  Case  of  James  Casey,  1  Ashm.  126.  A  woman,  on  mar- 
riage, takes  the  domicile  of  her  husband.  The  husband's  change  of  domicile  changes 
that  of  his  wife ;  and  the  parent  also  possesses  the  power  of  changing  the  domicile  of 
his  infant  child  by  changing  his  own.  Under  the  English  settlement  law,  minor 
children  take  the  domicile  of  the  father;  and  if  the  mother  also,  being  a  widow, 
changes  her  domicile,  her  minor  children  change  theirs  also,  but  not  if  she  acquires 
a  new  domicile  by  remarriage.  Cumner  v.  Milton,  2  Salk.  528 ;  Woodend  v.  Panl- 
spury,  2  Ld.  Raym.  1478  ;  Freetown  v.  Taunton,  16  Mass.  52.  See  also  nipm,  227, 
note,  on  the  right  of  the  surviving  parent,  whether  father  or  mother,  to  transfer  the 
domicile  of  the  minor  children,  if  done  in  good  faith.    If  a  party  has  two  contemporary 

{b)  1  Const.  S.  C.  292. 


gested  that  a  man  may  have  two  domiciles  Rev.  698,  699  ;  Shaw  o.  Shaw,  98  Mass. 
at  the  same  time,  for  different  purposes.  158,  160;  Colton  v,  Longmeadow,  12 
In  re  Capdevielle,  2  H.  &  C.  985,  994.  But  Allen,  598 ;  or  of  those  relating  to  the  set- 
he  can^  only  have  one  at  the  same  time  tlement  of  paupers,  Warren  v,  Thomaston, 
for  the  same  purpose,  e,  g,  of  succession.  43  Maine,'  406, 418.  [The  later  cases  hold 
Gilman  v.  Gilman,  52  Me.  165  ;  100  Mass.  that  the  term  "residence "  in  statutes  lay- 
170.  See,  as  to  a  company,  Carron  Iron  ing  taxes  is  s]monymons  with  **  domicile." 
Co.  V.  Maclaren,  5  H.  L.  C.  416  ;  Bait  &  Borland  r.  City  of  Boston,  182  Mass.  89  ; 
Oliio  B.  B.  V,  Glenn,  28  Md.  287.  It  is  Kellogg  v.  Supervisors,  &c.,  42  Wis.  97. 
important,  however,  to  distinguish  domi-  See  also  Bradley  v.  Fraser,  54  Iowa,  289. 
oile  from  residence  within  the  meaning  But  see  Long  v,  Ryan,  80  Gratt.  718  (at- 
of  statutes  laying  taxes,  Tazewell  County  tachment)  ;  Story  on  Confl.^  of  Laws,  8th 
V.  Dayenporty  40  IlL  197  ;  4  Am.  Law  ed.  57  (e).  — b.] 
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the  intestate,  yet  that  his  debts  in  a  foreign  country  must  be 
collected  and  paid  according  to  the  law  of  that  country.  Admin- 
istration must  be  granted  where  the  debts  were ;  for  an  adminis- 
trator has  no  power  beyond  the  jurisdiction  in  which  he  received 
his  letters  of  administration ;  and  the  home  creditors  must  first 
be  paid  before  the  administrator  could  send  the  surplus  fund 
to  the    country  of    the  proper  domicile   of    the    intestate,  (cr) 

domiciles,  and  a  residence  in  each  alternately,  of  eq^ial  portions  of  time,  the  rale 
which  Lord  Alvanley  was  inclined  to  adopt  was,  that  the  pkce  where  the  party's 
business  lay  shonid  be  considered  his  domicile.  Lord  Thurlow,  in  Bruce  v.  Bnicc, 
9  Bos.  &  P.  229,  note  ;  8  Ves.  201,  202  ;  5  id.  786-789.  See  1  Johns.  Caa.  366,  note, 
and  4  Cowen,  616,  note,  for  a  collection  of  authorities  on  this  qaestion  of  domicile. 
See  also  9Upra^  i.  74-81,  as  to  the  domicile  for  commercial  purposes,  and  in  the  pur- 
▼lew  of  the  law  of  nations.  Domicile  is  distingnished.  by  the  Tarions  situations  to 
which  it  is  applied.  There  is  a  pdUical,  a  eivU,  and  a  forensic  domicile.  There  is  a 
domicile  arising  trom  birth,  and  from  the  domestic  relations,  and  from  sleetion.  Bynk. 
Qnast.  Jur.  Priv.  lib.  1,  c.  16 ;  Henry  on  Foreign  Law,  App.  181-208  ;  Code  Napo- 
leon, n.  102-111 ;  Repertoire  de  Jurisprudence,  art.  Domicile ;  TouUier,  Droit  CMvil 
Fran^ais,  i.  818  ;  Story's  Comm.  on  the  Conflict  of  Laws,  c  3 ;  Bui^ge's  Comm.  on 
Colonial  and  Foreign  Laws,  i.  c.  2.  tit.  Domicile.  A  resident  and  inhabitant  mean  the 
same  thing.  But  iiihahUaney  and  residence  do  not  mean  the  same  thing  as  domieiU^ 
when  the  latter  is  applied  to  successions  to  personal  estates  ;  but  they  mean  a  fixed 
and  permanent  abode^  a  dwelling  bouse  for  the  time  being,  as  contradistingaished  firom 
a  mere  temporary  locality  of  existence.  Roosevelt  v.  Kellogg,  20  Johns.  208 ;  Ch. 
Walworth,  8  Wend.  140.  See  also  4  Wend.  608.  Residence,  combined  with  inten- 
tion, constitutes  a  domicile.  Whether  the  residence  be  long  or  short  is  immaterial, 
provided  the  intention  of  residence  is  wanting  in  the  one  case  and  exists  in  the  other. 
Code  Napoleon,  art.  108  ;  ToulUer,  L  828,  art.  872  ;  Hennen  v.  Hennen,  12  La.  190  ; 
Guier  v.  O' Daniel,  1  Binney,  849,  note. 

(c)  The  general  rule  in  England  and  In  this  country  is,  that  letters  testamentary, 
or  of  administration,  granted  abroad,  give  no  authority  to  sue  or  be  sued  in  another 
jurisdiction,  though  they  may  be  sufficient  ground  for  new  probate  authority.  Tour- 
ton  V,  Flower,  8  P.  Wms.  869  ;  Lee  v.  Bank  of  England,  8  Yes.  44  ;  Dixon  v,  Ramsay, 
8  Cranch,  819  ;  Doe  o.  McFariand,  9  id.  151 ;  Pond  v.  Makepeace,  2  Mete  114  ;  Sabin 
V.  Oilman,  1  N.  H.  198  ;  Goodwin  o.  Jones,  3  Mass.  614  ;  Riley  v.  Riley,  3  Day,  74  ; 
Morrellr.  Dickey,  1  Johns.  Ch.  163  ;  Dangerfield  ».  Thurston,  20  Mart.  (La.)  232; 
Kerr  v.  Moon,  9  Wheaton,  666  ;  Armstrong  r.  Lear,  12  id.  169;  Stoiy's  Comm.  on  the 
Conflict  of  Laws,  [§  618  ;]  Vaughan  p.  Northup,  16  Peters,  1.  In  N.  Carolina,  it  is 
now  held  that  probate  of  a  will  in  another  state,  and  duly  authenticated,  supersedes 
the  necessity  of  a  new  probate  in  that  state.  Lancaster  r.  McBryde,  5  Ired.  (N.  C.) 
421.  The  administration  on  a  foreigner's  estate  must  be  taken  out  where  he  died, 
though  the  assets  there  are  distributable  according  to  the  law  of  the  country  of  his 
domicile.  Aspinwall  t>.  The  Queen's  Proctor,  2  Cnrteis,  241.  In  Carmichael  v.  Ray, 
1  Richardson,  116,  administration  was  granted  in  South  Carolina  on  the  estate  of  an 
intestate  domiciled  there  ;  but  it  was  held,  after  an  able  and  learned  discussion,  that  a 
suit  could  not  lie  in  that  state  in  trover  for  chattels  held  by  the  intestate  in  North  Cait>- 
lina,  as  the  title  of  the  administrator  did  not  extend  to  personal  property  in  a  foreign 
state.    The  case  of  executor  is  different     His  title  is  good /urs  gentium^  and  operativv 
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Much  discussion  took  place  on  this  part  of  the  *  subject,  *  432 
in  Harvey  Y,\Bichard$.{a)     It  was  held,  upon  a  masterly 

when  confirmed  by  the  aathority  of  the  jnrisdiction  in  which  it  is  to  operate.    But  the 
adminitlrcUor*a  title  ander  grant  from  the  authorities  of  the  intestate's  domicile  does 
not  dejure  extend  or  attach  to  the  property  in  another  junsdiction.    A  new  title  or  a 
recognition  of  the  authority  must  he  derived  from  the  foreign  government  and  then  it  is 
merely  ancUlary  to  the  original  power  as  to  the  collection  and  distribution  of  effects,  and 
is  made  subservient  to  domestic  claims,  and  the  residuum  is  transmitted  to  the  foreign 
country  after  the  final  account  is  settled  in  the  domestic  forum.    On  this  difficult  subject 
of  conflicting  claims  under  probate  powers  from  different  states,  it  was  held,  after  a 
full  and  learned  discussion  in  Connecticut,  in  the  case  of  Holcomb  v.  Phelps,  16  Conn. 
127,  that  where  administration  was  granted  in  New  York  on  the  estate  of  A.,  who  was 
domiciled  in  New  York,  and  the  assets  were  removed  to  Connecticut  by  the  administrator, 
and  a  new  administration  was  granted  there  to  another  person,  the  first  administra- 
tion was  not  answerable  there  by  suit  for  the  assets,  and  that  the  authority  from  New 
York  was  his  protection.    See  injraj  434,  n.  (a),  8.  P.    In  McNamara  v.  Dwyer,  7  Paige, 
239,  the  chancellor  was  of  opinion  that  the  creditors  and  next  of  kin  were  not  confined 
in  their  remedies  against  an  executor  or  administrator  to  the  courts  of  the  country  in 
which  the  letters  testamentary  or  of  administration  were  granted.    It  was  acyudged  that 
the  Court  of  Chancery  had  jurisdiction  to  compel  a  foreign  executor  or  administrator  to 
account  for  the  trust  funds  which  he  received  abroad  and  brought  with  him  into  the  state, 
and  without  taking  out  letters  of  administration  in  New  York  on  the  estate  of  the  de- 
ceased.   So  it  has  been  ac^ndged  in  the  Court  of  Appeals  in  Virginia,  after  an  elaborate 
discussion,  that  if  an  executor  takes  out  letters  testamentary  in  England,  and  removes 
to  Yii^nia,  and  Inings  the  asaeta  with  Aim,  he  may  be  sued  there  for  an  account  of  his 
administration,  and  for  debts  and  legacies.     TnnstaU  v.  Pollard,  11  Leigh,  1, 36.    But 
the  assets  will  be  applied  and  distributed  according  to  the  laws  of  the  state  or  country 
from  whom  he  derived  his  authority  to  administer.      It  is  held  in  other  cases  that  a 
foreign  administrator  may  receive  payment  anywhere,  and  give  acquittance.     Doolittle 
V.  Lewis,  7  Johns.  Ch.  45 ;  Stevens  v.  Oaylord,  11  Mass.  256 ;  Trecothick  r.  Austin, 
4  Mason,  16,  38  ;  Atkins  v.  Smith,  2  Atk.  63  ;  Nisbet  v.  Stewart,  2  Dev.  k  Batt  24. 
Mr.  Justice  Story,  in  his  Conflict  of  Laws,  is  of  opinion  that  upon  principles  of  inter- 
national law,  a  payment  to  an  original  administrator  as  against  a  foreign  administrator 
subsequently  appointed  in  the  domicile  of  the  debtor  would  not  be  good,  and  that  the 
latter  administrator  would  be  entitled  to  recover  the  debt,  inasmuch  as  the  prior  and 
original  administrator  had  no  right  to  demand  it.    But  in  Vaughn  v.  Barret,  6  Vt. 
888,  a  contrary  doctrine  is  declared ;  and  it  was  adjudged,  upon  full  discussion,  that 
an  administrator  appointed  in  another  state  had  no  authority  to  settle  and  discharge  a 
debt  due  from  a  citizen  of  Vermont  to  his  intestate,  and  that  such  discharge  would  be 
no  bar  to  an  action  for  the  debt  by  the  administrator  appointed  in  Vermont     Under 
the  local  law  of  Pennsylvania,  letters  of  administration  granted  in  another  state  are  a 
sufficient  authority  to  maintain  an  action  in  that  state.    M'CuUough  v.  Young,  1 
Binney,  63.     This  is  the  esse  in  Ohio,  Statutes  of  Ohio,  1831,  p.  241  ;  8  Ohio,  228  ; 
and  in  Tennessee,  by  the  statute  of  1809,  and  the  provision  is  commended  in  Smith  i^ 
Mabry,  7  Yei*g.  26,  as  just  and  liberal.    But  foreign  executors  and  administrators  can* 
not  be  sued  in  Tennessee,  as  such,  in  virtue  of  their  foreign  letters  testamentary  or  of 
administration.    Allsup  v.  AIlsup,  10  Yeig.  283.    And  to  entitle  the  executor  or 


(a)  1  Mason,  403. 
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consideration  of  the  case,  that  whether  a  court  of  equity  would 
proceed  to  decree  an  account  and  distribution  according 
*  433  to  the  lex  loci  ret  sitcBj  or  direct  the  assets  to  be  *  distributed 
by  the  foreign  tribunal  of  the  domicile  of  the  party,  would 
depend  upon  circumstances.  The  aittu  reiy  as  well  as  the 
presence  of  the  parties,  conferred  a  competent  jurisdiction  to 
decree  distribution  according  to  the  rule  of  the  lex  domicilii;  and 
such  a  jurisdiction  was  sustained  by  principles  of  public  law,  and 
was  consistent  with  international  policy.  The  court  was  not 
bound,  at  all  events,  to  have  the  assets  remitted  to  the  foreign 
administrator,  and  to  send  the  parties  entitled  to  the  estate 
abroad,  at  great  expense  and  delay,  to  seek  their  rights  in  a 
foreign  tribunal.  Though  the  property  was  to  be  distributed 
according  to  the  lex  domicilii,  national  comity  did  not  require 

administrator  to  sue  in  Tennessee,  on  the  fact  of  the  foreign  probate  or  letters,  h^must 
prodnce  a  duly  authenticated  copy  of  the  same.  Statute  Laws  of  Tennessee,  1836,  p. 
78.  In  the  Revised  Statutes  of  Pennsylvania,  relating  to  orphans*  courts,  as  reported 
in  January,  1881,  the  law  of  Pennsylvania  was  recommended  to  be  made  to  agree,  in 
this  particular,  with  the  law  of  most  of  the  other  states.  In  Massachusetts  and  Ohio, 
no  will  is  effectual  to  pass  either  real  or  personal  estate,  unless  duly  proved  and  aUowed 
in  the  probate  court ;  and  the  probate  of  a  will  devising  real  estate  is  conclusive  as  to 
the  due  execution  of  the  will,  equally  as  it  is  of  a  wiU  of  personal  estate.  Mass.  Revised 
Statutes,  1886,  pt  2,  tit  8,  c.  62,  sec.  20 ;  Swazey  v.  Blackroan,  8  Ohio^  1.  So  the 
probate  is  equally  conclusive  on  trials  at  law  in  Maine,  Connecticut,  and  Virginia  (4 
Greenl.  226  ;  6  id.  494 ;  1  Day,  170 ;  1  Leigh,  293)  ;  whereas,  in  Pennsylvania,  the 
probate  of  a  will  is  conclusive  as  to  chattels,  and  only  prima  [facie]  evidence  of  tide 
under  it  as  to  lands.  In  England,  the  probate  is  evidence  of  the  will  as  to  chattels,  hot 
none  at  all  as  to  lands,  for  the  ordinary  has  no  jurisdiction  over  wills  as  to  lands.  The 
confirmation  of  foreign  letters  testamentary,  of  administration  and  of  guardianship,  is 
made  very  simple  and  easy  in  Alabama  and  Indiana  by  their  statute  codes.  It  is  by 
filing  with  the  clerk  of  the  court  where  suit  is  brought  the  same  authorities  or  authenti- 
cated copies  thereof.  The  guardian  is  to  give  new  security,  as  well  as  to  file  a  copy  of 
the  appointment,  in  order  to  have  the  privilege  of  a  resident  guardian.  So,  in  Viifrinia, 
a  will  duly  authenticated  and  proved  in  another  state,  or  in  a  foreign  country,  will  be 
admitted  to  probate,  if  the  proof  abroad  be  such,  that  if  made  in  Virginia,  it  would 
have  been  admitted  to  proof,  as  a  will  of  chattels  or  of  lands,  as  the  case  may  be.  J&e 
parte  Povall,  8  Leigh,  816.  In  Massachusetts  and  Maine,  a  will  proved  and  allowed  in 
any  other  state,  or  in  a  foreign  country,  according  to  the  laws  of  such  state  or  country, 
may  be  filed  and  recorded,  on  producing  an  authenticated  copy  to  the  judge  of  probate 
of  any  county  in  which  there  is  any  estate,  real  or  personal,  on  which  the  will  may 
operate  ;  and  the  judge  is  to  hear  the  case  on  the  probate  of  the  will  on  giving  the  pre- 
scribed notice  of  the  time  and  place.  If  allowed,  it  is  to  be  filed  and  recorded,  and  to 
have  the  ssme  force  and  effect  as  if  proved  in  the  usual  way ;  and  lettere  testamentary 
or  of  administration,  with  the  will  annexed,  are  to  be  granted.  Mass.  Revised  Statates 
of  1886,  pt  2,  tit.  4,  c  8  ;  Act  of  Maine,  1821.  See  also  State  v.  Judge  of  Probates, 
17  La.  486,  as  to  a  similar  rule  and  practice  in  Louisiana. 
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that  tlie  distribution  should  be  made  abroad.  Whether  the  court 
here  ought  to  decree  distribution,  or  remit  the  property  abroad, 
was  matter  of  judicial  discretion,  and  there  was  no  universal  or 
uniform  rule  on  the  subject.^ 

The  manner  and  extent  of  tlie  execution  of  the  rule  were  well 
discussed  and  considered  in  the  Supreme  Court  of  Massachu- 
setts, (a)     A  person  was  domiciled  at  Calcutta,  and  died  there- 
insolvent,  and  his  will  was  proved  and  acted  upon  there.     Ad- 
ministration was  taken  out  in  Massachusetts,  on  the  probate  of 
the  will  in  the  East  Indies ;  and  assets  came  to  the  hands  of  the 
administrator  at  Boston  sufficient  to  pay  a  claim  due  citizens  of 
the  United  States,  and  a  judgment  debt  due  a  British  subject  in 
England ;  but  all  the  assets  were  wanted  to  be  applied,  in  the 
course  of  administration,  by  the  executor  at  Calcutta.     It  was 
held  that  the  administrator  here  was  only  ancillary  to  the  exe- 
cutor in  India ;  and  the  assets  ought  to  be  remitted,  unless  he  was 
compelled  by  law  to  appropriate  them  here  to  pay  debts.     It  was 
not  decided  whether  he  was  compelled  to  pay  here ;  but  if  it  were 
the  case,   it   would   only  be  the  American  creditors;  and  the 
British  creditor  was  not  entitled  to  come  here  and  disturb  the 
legal  course  of  settlement  of  the  estate  in  his  own  country. 
If  there  were  no  legal  claimants  with  us  in  *  the  character  *  484 
of  creditors,  legatees,   or  next  of  kin,  the  administrator 
would  be  bound  to  remit  the  assets  to  the  foreign  executor,  to  be 
by  him  administered  according  to  the  law  of  the  testator's  domi- 
cile ;  and  if  any  part  of  the  assets  were  to  be  retained,  it  would 
form  an  exception  to  the  general  rule,  growing  out  of  the  duty  of 
every  government  to  protect  its  own  citizens  in  the  recovery  of 
their  debts.     The   intimation  has  been  strong,   that  such  an 
auxiliary  administrator,  in  the  case  of  a  solvent  estate,  was 
bound  to  apply  the  assets  found  here  to  pay  debts  due  here ;  and 
that  it  would  be  a  useless  and  unreasonable  courtesy  to  send  the 
assets  abroad,  and  the  resident  claimant  after  tliem.     But  if  the 
estate  was  insolvent,  the  question  became  more  difficult.     The 
assets  ought  not  to  be  sequestered  for  the  exclusive  benefit  of 
our  own  citizens.     In  all  civilized  countries,  foreigners,  in  such 
a  case,  are  entitled  to  prove  their  debts,  and  share  in  the  distri-^ 


(a)  Dawes  v.  Head,  8  Pick.  128. 
1   See  429,  n.  1. 
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bntioiL  The  court  concluded  that  the  proper  course  in  such  a 
case  would  be  to  retain  the  funds,  cause  them  to  be  distributed 
pro  TOtOj  according  to  our  own  laws,  among  our  own  citizens, 
having  regard  to  all  the  a$$etSj  and  the  whole  c^gregaie  UTnount 
of  debt  here  and  abroad^  and  then  to  remit  the  surplus  abroad  to 
the  principal  administrator.  Such  a  course  was  admitted  to  be 
attended  with  delay  and  difficulty  in  the  adjustment;  but  it  was 
thought  to  be  less  objectionable  than  either  to  send  our  citizens 
abroad  upon  a  forlorn  hope,  to  seek  for  fragments  of  an  insol- 
vent's  estate,  or  to  pay  them  the  whole  of  their  debts,  without 
regard  to  the  claims  of  foreign  creditors,  (a)  ^ 


(a)  In  the  c«m  Ex  parte  Byan  (Newfoundland,  119),  it  wu  held  that  in  the 
of  the  inaoWency  of  two  branches  of  the  same  finn,  one  in  England  and  the  other  in 
Newfoundland,  the  property  in  each  country  was  exclusively  divisible  among  the 
creditors  who  trusted  the  branch  where  property  was  situated.  The  Supreme  Court 
of  Louisiana,  in  Oravillon  o.  Richard,  18  La.  299,  followed  the  Massachusetts  doc- 
trine, and  declared  that  it  was  competent  for  the  courts  of  probate  in  Louisiana  to 
order  the  remission  of  funds  belonging  to  a  foreigner  domiciled  in  France,  but  dying 
at  New  Orleans,  to  the  representatives  in  France  authorized  to  receive  them,  and 
that  policy  and  Justice  required  such  a  transmission,  inasmuch  as  the  creditors  were 
in  France  and  none  in  Louisiana.  In  Davis  o.  Estey,  8  Pick.  475,  it  was  held  that 
where  the  original  administration  was  in  another  state,  and  that  iu  Massachusetts 
only  ancillary,  and  the  estate  was  insolvent,  the  creditor  in  Massachusetts  was  only 
entitleil  to  tkpro  rata  dividend,' though  the  assets  in  Massachusetts  were  sufficient  to 
meet  his  demand.  In  the  case  of  these  different  administrations,  each  is  deemed  so 
far  independent  of  the  others,  that  property  received  under  one  cannot  be  sued  for 
under  another,  though  it  may  at  any  time  be  within  the  jurisdiction  of  the  latter. 
Currie  o.  Bircham,  1  Dow.  A  Ry.  85 ;  Holcomb  v.  Phelps,  mpra,  481,  n.  (o) ;  Story's 
Confl.  of  Laws,  |  518.  Nor  can  a  judgment  against  one  fiimish  a  right  of  action 
sgainst  the  other;  for,  in  contemplation  of  law,  there  is  no  [privity]  between  them. 
Lightfoot  V.  Bickley,  2  Hawle,  481;  Story  on  the  Conaict  of  Laws,  [§  522.]  In 
Mothland  v,  Wireman,  8  Penn.  185,  the  subject  was  well  discussed.  It  was  held  that 
the  liability  of  the  administrator  to  account,  and  his  title  to  the  assets,  was  commen- 
surate only  with  the  jurisdiction  of  the  authority  that  appointed  him,  and  the  trust 
was  in  exclusion  of  foreign  interference,  and  was  regulated  by  the  law  of  the  Ukus 
rei  Htok  This  principle  was  indispensable  to  the  protection  of  the  resident  or 
domestic  creditors,  who  were  not  to  be  sent  abroad  to  assert  their  chiims  in  foreign 
courts,  so  long  as  there  were  assets  within  the  control  of  the  domestic  administra- 
tion. The  foreign  courts  might  impair  the  priorities  allowed  by  the  domestic  law, 
or  bar  claims  by  shorter  statutes  of  limitation.  The  intestate's  effects  were  to  be 
collected  and  administered  under  the  authority  of  the  local  jurisdiction  in  which  they 
wore  nt  his  death,  and  with  the  permission  to  foreign  creditors  to  participate  in  pro- 
|K>rtion  to  their  debts,  respect  being  had  to  the  aggregate  of  the  estate  and  debts, 
whether  foreign  or  donif^stic.  If  there  be  no  domestic  claimants,  or  they  be  satisfied, 
then  the  local  auxiliary  administrator  is  to  remit  the  assets,  when  collected,  to  the 


>  See  420,  n.  1. 
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A  difficult  question  on  the  subject  of  the  distribution  of  the 
property  of  intestates  arose  in  the  K.  B.  in  England,  in  1767, 

primaiy  administrator  at  the  place  of  the  intestate's  domicile,  and  to  whom  they 
rightfully  belong,  for  administration.    This  is  not  the  case  as  to  ezecators,  whose 
title,  flowing  from  the  will^  extends  to  the  assets  wherever  found.    The  opinions  of 
the  C.  J.  in  tlus  case,  and  in  the  case  of  Miller's  Estate,  S  Rawle,  812,  are  drawn  with 
much  precision  and  force ;  and  the  general  American  rule  from  these  Pennsylvania 
cases,  and  from  decisions  in  Massachusetts  and  South  Carolina,  seems  to  be  (and  Mr. 
Justice  Story,  in  his  Commentaries  on  the  Conflict  of  Laws,  [§518,]  comes  to  the  same 
conclusion,  and  see  also  supra,  420)  that  the  new  administration  is  made  subservient 
to  the  rights  of  creditors,  legatees,  and  distributees,  resident  within  the  country;  and 
that  the  residuum  was  transmissible  to  the  foreign  country  only  when  the  final 
account  had  been  settled  in  the  proper  domestic  tribunal,  upon  the  equitable  princi- 
ples adopted  in  its  laws.    Some  of  the  authorities  above  referred  to  speak  of  the 
domestic  legatees  and  distributees  as  being  entitled,  after  creditors,  to  have  their 
claims  satisfied  out  of  the  assets  arising  within  the  authority  of  the  ancillary  admin- 
istrator; but  other  cases,  as  Richards  v.  Dutch,  8  Mass.  506;  Dawes  v,  Boylston, 
9  id.  887 ;  and  Stevens  v.  Gaylord,  11  id.  256,  held  that  they  are  to  resort  to  the 
primary  administration  abroad,  where  the  residuary  assets  are  to  be  transmitted. 
The  «ase  of  The  Heirs  of  Porter  v.  Heydock,  6  Yt.  874,  followed  the  principles 
declared  in  the  cases  of  Dawes  «.  Head  and  Harvey  v.  Richard^  and  decided  that  it 
appertained  to  the  courts  in  Vermont,  whenthe  ancillary  administration  was  granted 
there,  to  settle  and  adjust  the  accounts  of  the  administrator  touching  assets  received 
in  Vermont;  and  that  it  was  discretionary  in  them  to  order  distribution  in  Vermont,  or 
remit  the  effects  to  the  place  of  the  principal  administration  for  that  purpose.    It 
rested  on  courtesy  and  expediency  alone,  and  it  is  the  usual  course  to  remit  them ; 
but  it  will  not  be  adopted  when  the  rights  of  those  entitled  to  the  estate  would  be 
endangered  by  it.     So  in  Slatter  v.  Carroll,  2  Sandford's  Ch.  678,  a  foreign  resident 
owned  lands  m  New  York,  and  conveyed  them  to  a  trustee  there  to  sell  and  dis- 
tribute the  proceeds,  and  remit  the  balance  for  distribution  at  the  domicile.    It  was 
held  that  the  court  would  direct  the  fund  to  be  remitted,  or  retain  and  distribute  it  in 
New  York,  according  to  the  circumstances  of  the  case,  in  reference  to  the  conven- 
ience of  creditors  and  of  the  accounting  parties.    In  the  case  of  Fay  v.  Haven, 
8  Mete.  109,  being  the  latest  case  in    Massachusetts,  it  was  held  that  the  assets 
received  by  a  foreign  executor  or  administrator   in  the  foreign  state  where  the  tes- 
tator resided,  were  to  be  administered  in  such  state ;  and  that,  under  the  ancillaiy 
administration  in  Massachusetts,  he  was  not  held  to  pay  debts  due  to  creditors  in 
that  state  out  of  assets  received  abroad,  though  he  had  paid  all  the  creditors  else- 
where, and  had  the  requisite  balance  in  hand  received  from  the  assets  in  the  state 
where  the  principal  administration  was  granted.    The  creditors  must  resort  to  the 
tribunals  of  the  foreign  state.    See  the  just  criticisms  of  Mr.  Justice  Story  on  some 
of  the  American  cases  on  this  point,  in  his  treatise  on  the  Conflict  of  Laws,  [§  514,  b.] 
In  the  case  of  the  Earl  of  Winchelsea  v.  Garretty,  2  Keen,  298,  A.  was  domiciled  in 
England  and  died  intestate,  leaving  real  estate  in  Scotland,  and  the  bond  debts  were 
paid  by  the  heir  out  of  the  real  estate,  and  it  was  held  that  the  heir  was  entitled  to 
relief  out  of  the  personal  estate  in  England,  as  being  by  the  law  of  the  domicile  the 
primary  fund  for  the  payment  of  debts.    This  vexed  subject  of  the  distribution  of 
assets  being  in  different  states,  was  discussed  in  Ooodall  t*.  Marshall,  in  11  N.  H.  88, 
by  Mr.  C.  J.  Parker,  with  his  usual  ability ;  and  the  result  of  the  decision  of  the 
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in  the  case  of   The  King  t.  Hay.{h)     A  father  and  his 
*  435  *  only  daughter  perished  at  sea,  in  the  same  vessel,  and 

court  wasy  that  the  laws  of  the  place  uuder  which  an  ancillary  or  auxiliary  adminis* 
tration  was  taken,  governs  the  distribution  of  the  assets  in  the  payment  of  debit  then^ 
but  that  the  distribution  of  the  estate  among  the  hein  and  legatees  is  to  be  made 
according  to  the  law  of  the  domicile  of  the  testator  or  intestate  at  his  death.  And  if 
a  person  domiciled  in  another  government  diee,  leaving  personal  property  in  New 
Hampshire,  and  an  ancillary  administration  is  taken  out  there,  and  the  estate  be 
insolvent,  all  the  credUora  of  the  deceased  are  entitled  to  prove  their  claims,  and  have 
the  real  as  well  as  personal  estate  duly  applied  in  satisfiEtction  thereof  and  they 
are  entitled  to  pursue  their  claims  in  every  government  where  administration  ia  taken» 
and  to  avail  themselves  of  all  the  estate  of  the  debtor  until  fully  paid. 

The  question  of  the  payment  of  debts  and  distribution  of  the  assets  of  testators 
and  intestates,  being  in  different  jurisdictions,  by  trustees  acting  under  the  authority 
of  different  probate  powers,  primary  and  ancillary,  has  been  frequently  examined 
and  discussed  in  our  American  courts  with  great  learning  and  ability ;  and  while  the 
general  principles  are  acknowledged  in  all  of  them,  the  difference  seems  to  consist  in 
the  local  application  of  some  of  them  on  minor  points.  The  spirit  of  justice  pervades 
them  all,  though  it  may  be  obtained  dweno  intuitu,  and  with  more  or  less  incon- 
venience. The  most  important  cases  may  be  perused  with  much  profit  and  pleasure. 
Such  are  the  cases  referred  to,  supra,  431-484,  and  more  especially  those  of  Harvey 
V.  Richards,  Dawes  v.  Head,  Ooodall  v,  Marshall,  Heirs  of  Porter  v,  Heydock, -Hoi- 
comb  V.  Phelps,  Mothland  v.  Wireman,  Garmichael  v.  Bay,  and  Gravillon  v,  Richard. 
Mr.  More,  the  learned  editor  of  Lord  Stair's  Institutions,  i.  n.  a,  8,  states  that  great 
confusion  would  prevail  unless  the  \&w  of  the  domicile  be  held  to  be  the  rule  of  the 
distribution,  both  in  succession  and  in  bankruptcy.  The  Supreme  Court  of  the  United 
states,  in  Aspden  v.  Nixon,  4  How.  467,  has  very  much  narrowed  the  doctrine  and 
application  of  comity  in  the  case  of  concurrent  administrators  in  different  govern- 
ments, over  the  assets  of  the  same  testator  or  intestate.  A.  was  domiciled  in  England 
and  died  there,  leaving  assets  both  in  England  and  America,  and  letters  testamentary 
were  taken  out  in  both  countries ;  and  the  claim  under  each  power  was  restricted  to 
the  limits  of  the  country  to  which  the  letters  extended,  and  it  was  considered  that  the 
Pennsylvania  executor  could  not  rightfully  transmit  his  assets  to  be  distributed  by  the 
foreign  jurisdiction,  for  that  the  suits  were  to  be  regarded  as  suits  between  different 
parties,  and  that  the  property  in  controversy  was  different,  and  the  local  laws  dif- 
ferent, and  that  the  exercise  of  comity  among  different  states  was  little  more  than 
a  barren  theory.  This  decision,  however,  it  is  to  be  observed,  met  the  dissent  of 
the  Chief  Justice  and  of  Mr.  McLean,  and  it  cannot  be  received  without  much 
misgiving. 

The  Massachusetts  Revised  Statutes  of  1836,  pt.  2,  tit  4,  c.  70,  sec.  21-26,  have 
finally  settled  this  .question  in  that  state.  They  direct  that  if  administration  be  taken 
out  on  the  estate  of  a  person  who  was  of  another  state,  or  a  foreigner,  the  estate, 
after  payment  of  debts,  should  be  disposed  of  according  to  his  will,  if  validly  made 
according  to  the  law  of  Massachusetts.  If  no  will,  the  real  estete  descends  accord- 
ing to  the  law  of  that  state,  and  his  personal  estate  is  to  be  distributed  according  to 
the  law  of  his  domicil^  after  the  payment  of  all  debts  for  which  he  was  liable  in  that 
state.    The  residue  may  be  thus  distributed  by  the  Probate  Court  in  which  the  estate 

{b)  1  WuL  BL  640. 
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in  one  catastrophe ;  and  a  question  suggested  by  the  case  was, 
who  took  under  the  statute  of  distributions.  If  the  father  died 
first)  the  personal  estate  would  have  vested  in  the  daughter,  and, 
by  her  death,  in  her  next  of  kin,  who,  on  the  part  of  the  mother, 
was  a  different  person  from  the  next  of  kin  on  the  part  of  the 
father.  The  right  to  succeed  depended  upon  the  fact  which 
person  died  first,  and  that  fact  could  not  possibly  be  known,  as 
the  vessel  perished  at  the  same  time.  It  was  said  to  be  the  rule 
of  the  civil  law,  to  found  its  presumptions  on  the  relative  strength, 
arising  from  the  difference  of  age  and  sex  of  two  persons;  but 
these  presumptions  were  shifting  and  unstable.  The  court  did 
not  decide  the  question.  The  arguments  on  each  side  were 
equally  ingenious  and  inconclusive.  Lord  Mansfield  recom- 
mended a  compromise,  as  he  said  there  was  no  legal  principle 
on  which  he  could  decide  it.  The  same  question  arose  again  in 
the  Prerogative  Court  in  1793,  in  Wright  v.  Sarmuda,  (a)  The 
husband,  wife,  and  children  all  perished  together  in  a  vessel 
which  foundered  at  sea;  and  Sir  William  Wynne,  after  a  long 
and  learned  discussion,  held  it  to  be  the  most  rational  presump- 
tion that  all  died  together,  and  that  none  could  transmit  rights 
to  another.  So,  again,  in  Taylor  v.  JDiplock^  in  1815,  (i)  in  a 
like  case.  Sir  John  Nicholl  assumed  that  the  parties  (who  were 
husband  and  wife)  perished  at  the  same  moment;  and  he  could 

is  settled,  or  it  may  be  transmitted  to  the  executor  or  administrator,  if  any,  in  the 
place  of  the  deceased's  domicile,  to  be  there  disposed  of  as  the  court,  under  the  circum- 
stances of  the  case,  shall  think  best.  If  the  deceased  died  insolvent,  his  estate  in 
Massachusetts  is  to  be  disposed  of,  as  far  as  practicable,  equally  among  his  creditors 
there  and  elsewhere.  His  estate  is  not  to  be  transmitted  to  the  foreign  executor  or 
administrator  until  the  domestic  creditors  have  received  their  just  proportion  of  all 
the  estate,  wherever  found,  ajiplicable  to  the  payment  of  common  creditors ;  and 
the  domestic  creditors  are  to  receiye  their  just  proportion  before  any  other  creditor 
shall  be  paid  out  of  the  assets.  After  the  domestic  creditors  have  so  received  their  just 
proportion,  other  creditors,  who  prove  their  debts,  may  then  receive  their  propor- 
tion ;  but  no  one  is  to  receive  more  than  would  be  due  to  him  if  the  whole  was  to  be 
divided  ratably  among  all  the  creditors.  The  balance,  if  any,  to  be  transmitted  as 
aforesaid. 

In  Kentucky,  the  law  of  the  domicile  of  the  intestate  is  not  regarded  as  to  the  suc- 
cession to  moTable  property,  ao  far  as  his  creditors  in  that  state  are  concerned.  The 
administration  for  the  benefit  of  creditors  is  regulated  by  the  lex  loci  ret  sUcb,  Warren 
V.  Hall,  6  Dana,  462. 

(a)  2  PhilL  266,  n.  Afterwards,  in  Colvin  v.  Procurator  General,  1  Hagg.  Eccl.  92, 
Sir  John  Nicholl  held  the  presumption  of  law  in  such  a  case  to  be,  that  the  husband 
surviTed. 

(h)  2  FhilL  261. 
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not  decide  on  any  survivorship  in  the  case,  and,  consequently, 
granted  administration  to  the  representatives  of  the  husband,  (e) 
The  English  law  has  hitherto  waived  the  question,  and,  perhaps, 
prudently  abandoQed  as  delusive  all  those  ingenious  and  refined 
distinctions  which  have  been  raised  on  this  vexed  subject  by  the 

civilians.  The  latter  draw  their  conclusions  from  a  tremu- 
*  436  lous  presumption  resting  on  the  dubious  point  which  *  of 

the  parties,  at  the  time,  under  the  difference  of  age  or  sex, 
or  of  vigor  and  maturity  of  body  and  quickness  and  presence  of 
mind,  was  the  most  competent  to  baiBe  and  retard  the  approaches 
of  death,  (a)i(a;) 

{e)  So  also  in  the  caae  of  Mnnay,  in  the  English  prerogatiTe  conrt,  1  CnrteiB,  5M, 
the  hnsband,  wife,  and  child  perished  together  by  shipwreck,  and  administration  was 
granted  on  the  husband's  effects,  as  of  a  widower.  And  in  Satterthwaite  r.  Powell, 
ib.  706,  where  husband  and  wife  wero  drowned  at  the  same  time,  the  property  passed 
to  the  next  of  kin  of  the  party  in  whom  it  was  rested,  and  neither  party  oonld  claim  aa 
survivor.  The  wife's  effects  passed  to  her  next  of  kin,  to  whom  administration  mm 
granted.     See  also  the  case  of  Coye  v.  Leach,  8  Mete  871. 

(a)  This  curious  question  was  much  discussed  in  the  civil  law,  and  the  i»etamp- 
tion  as  to  which  was  the  longest  liyer  vibrated  between  parent  and  child,  according 
to  circumstances.  (Dig.  lib.  84,  tit.  5,  c.  10,  sees.  1  and  4,  and  28,  24,  de  [Rebus 
Dubiis.]  It  was  also  very  ingeniously  and  elaborately  bandied  in  Causes  Cel^bras, 
iii.  412-482,  and  a  number  of  cases  cited.    The  decisions  had  not  been  steady  or  con- 


^  Preiumplioni*  —  (a)  Of  Survivorship, 
—  The  earlier  SngUsh  decisions  are  col- 
lected in  the  case  of  Phen^'s  Trusts,  L.  R. 
5  Ch.  189.  An  observation  of  Sir  Wm. 
Grant,  in  Mason  v.  Mason,  1  Mer.  808,  is 
there  cited  and  approved,  that  he  knew 
no  instance  in  which  English  courts  had 
adopted  presumptions  of  fact  from  the 
rules  of  the  civil  law.  In  Underwood  v. 
Wing,  4  De  G.,  M.  k  G.  688,  where  two 

{x)  If  at  the  end  of  seven  years  a  per- 
son has  not  been  heard  of,  the  presump- 
tion is  that  he  is  dead,  but  there  is  no 
presumption  as  to  when,  during  the  seven 
years,  he  died.  In  re  Rhodes,  86  Ch.  D. 
586 ;  Johnson  v.  Merithew,  80  Maine, 
111 ;  Smith  r.  Combe,  49  N.  J.  Eq.  420  ; 
Reedy  v.  Millizen,  155  111.  686 ;  Cone  v, 
Dunham,  59  Conn.  145 ;  Marden  v.  Bos- 
ton, 155  Mass.  859 ;  Biegler  v.  Supreme 
Council,  57  Mo.  App.  419;  Sprigg  o. 
Moale  (Md.),  92  Am.  Dec.  705,  n.    The 
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persons,  a  husband  and  wife,  were  swept 
from  a  ship  by  one  wave,  it  was  denied 
that  there  was  any  presumption  that 
either  survived  the  other,  or  that  both 
died  at  the  same  time.  Accordingly,  on 
the  ground  that  there  was  do  conclusion 
of  law  upon  the  subject,  in  the  absence  of 
positive  evidence,  it  was  held  that  one  to 
whom  the  husband  had  bequeathed  prop- 
erty in  the  event  of  the  testator^a  wife 

presumption  of  death  is  rebutted  if  the 
absent  person  has  been  heard  from  within 
the  seven  years.  Norris  v.  Edwards,  90 
N.  C.  882  ;  Dowd  v.  Watson,  105  N.  C. 
476.  Death,  uuder  strong  cireumstanoea, 
may  be  presumed  from  a  shorter  absence 
than  seven  years.  See  Cox  v.  Ellswo^h* 
18  Neb.  664  ;  Hoyt  «.  Newbold,  45  N.  J. 
L.  219;  Robinson  v.  Robinson,  51  111. 
App.  817.  Administration  granted  by  a 
probate  court  is  void,  if  the  sappoaed 
deceased  person  is  olive,  thougli  absent 
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sistent.  M.  Talon,  the  eloquent  avocat  g^^ral,  took  a  distinguished  lead  in  the  dis- 
cussions. The  ancient  French  jurisprudence  had  nothing  fixed  on  the  subject,  and 
continued  floating  and  uncertain,  with  a  very  shifting  presumption  in  favor  of  one  or 
another  person,  according  to  age  and  sex,  and  manner  of  the  death,  until  the  law  was 
reduced  to  cert^nty  by  the  Code  Napoleon.  (Toullier,  Droit  Civil  Fran9ais,  iv.  n.  76.) 
By  the  Code  Napoleon,  nos.  720,  721,  722,  and  by  the  Civil  Code  of  Louisiana,  nos. 
980-988,  which  has  adopted  the  same  provision,  when  two  of  the  next  of  kin  perish 
together,  without  it  being  possible  to  be  known  which  died  first,  the  presumption  of 


dying  in  his  lifetime,  had  not  made  out  a  death,  see  Davie  v.  Briggs,  97  U.  S.  628  ; 

title  as  against  the  next  of  kin.      The  Hickman  v.  Upsall,  4  Ch.  D.  144. — b.] 

same  principles  were  approved  in  Wing  v.  It  would  seem  to  follow  that  the  party  to 

Angrave,  8  H.  L.  C.  188,  another  branch  whose  case  it  was  material  to  show  that 

of  the  same  case.      Green's  Settlement,  the  missing  person  was  dead  at  a  time  be- 

L.  R.  1  Eq.  288  ;  Moehring  v.  Mitchell,  fore  the  seven  years  had  elapsed  must 

1  Barb.  Ch.  264  ;  [Russell  v.  Hallett,  28  prove  it.    Whiting  v,  NichoU,  46  111.  280; 

Eans.  276;  Newell  v.  Nichols,  75  N.  Y.  Clarke  r.  Canfield,  2  McCarter  (15  N.  J. 

78;  Robinson  v.  Gallier,  2  Woods,  178;  £q.),  119,  121.     However,  in  Clarke  v. 

Stinde  v.  Goodrich,  8  Redf.  87.]  Canfield,  supra,  where  a  special  l^atee 

(b)  Of  Death,  —  In  this  connection  it  was  last  heard  of  more  than  seven  years 

may  be  mentioned  that  although  the  law  ago,  and  three  years  before  the  death  of 

presumes  a  party  who  has  not  been  heard  the  testator,  it  was  held  that  as  by  the 

of  for  seven  years  to  be  dead,  there  Is  no  English  rule  the  child  of  the  legatee  must 

presumption  of  law  as  to  the  period  of  show  that  he  survived  the  testator  to  re- 

his  death,  but  those  who  found  a  right  cover,  and,  on  the  other  hand,  the  resid- 

upon   his  having  survived   a  particular  uary  legatee  to  establish  her  claim  must 

point  of  time   must   establish   the  fact  show  the  contrary,  neither  of  which  was 

aflSrmatively  by  evidence.     In  re  Phen^'s  possihle,  the  presumption  of  life  must  be 

Trusts,   L.   B.  5  Ch.   189,   152 ;  In  re  taken,  in  the  ahsence  of  evidence,  to  con- 

Lewee's  Trusts,  L.  R.  6  Ch.  856,  affirming  tinue  until   the  end  of  the  seven  years, 

8.  c.  L.  R.  11  Eq.  286  ;  Kelly  9.  Drew,  12  and  that  the  legacy  did  not  lapse.    The 

Allen,  107.    So,  in  criminal  cases,  R.  v.  criminal  cases  were  distinguished  on  the 

Lumley,  L.  R.  1  C.  C.  196.     [For  the  ground  that  the  presumption  of  innocence 

general  rule  as  to  presumption  of  death,  overcame   the   presumption  of  life.     See 

see  Bailey  9.  Bailey,  86  Mich.  181 ;  Went-  In  re  Benham's  Trust,  L.  R.  4  Eq.  416, 

worth  V.  Wentworth,  71  Me.  72  ;  Pruden-  and  Thomas  v.  Thomas,  2  Dr.  &  8m.  298, 

tial  Ass.  Co.  r.  Edmonds,  2  App.  Cas.  overruled  by  In  re  Phen^'s  Trusts,  mpra, 

487  (judgment  of  Blackburn,  J.).    That  But  in  the  case  of  Lewes's  Trusts,  L.  R. 

there  is  no  presumption  as  to  the  time  of  6  Ch.  856,  it  was  said  that  the  representa- 


and  not  heard  from  for  seven  years.    Heg-        There   is  no  presumption  that  one  of 

ler  ».   Faulkner,    158  U.   S.    109,   118;  several  persons  of  different  ages  and  sex, 

Scott  r.  McNeal,  154  U.  S.  84,    revers-  who  perish  in  the  same  disaster,  snrWve 

ing  5  Wash.  309  ;  Devlin  v.  Com'th,  101  the  others  because  of  greater  strength  or 

Penn.  St  278  ;  see  89  Cent.  L.  J.  295.  skill.     Re  Alston,  [1892]  P.   142  ;  Cow- 

The  grant  of  administration  by  a  foreign  man  v.  Rogers,  73  Md.  408  ;  see  Coye  v. 

court  of  competent  jurisdiction  may  he  Leach   (Mass.),   41  Am.   Dec.   518,   and 

judicially  accepted  as  sufficient  proof  of  note;  Leach  v.  Hall  (Iowa),  64  N.  W. 

death.    In  re  Spenceley,  [1892]  P.  255.  Rep.  790. 
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•omTorship  is  detenniiied  by  circamstances.  If  the  parties  wen  both  nnder  fiffceen 
yeats  oi  age,  the  eldest  shall  be  presiinied  to  have  snnriyed.  If  above  sixty,  the 
youngest  shall  be  presomed  to  have  suryiyed.  If  they  were  between  the  age  of  fifteen 
and  sixty,  and  of  different  sexes,  the  male  shall  be  presumed  to  haye  been  the  saryiyor^ 
proyided  the  ages  were  within  a  year  of  each  other.  If  of  the  same  sex,  then  the  young- 
est of  the  two  is  presumed  to  haye  suryiyed. 

The  cases  on  this  difficult  subject  in  the  jurispmdenoe  of  the  ciyil  law  of  the  oonti- 
Dental  nations  of  Europe  and  of  England  are  collected  and  stated  in  Bulge's  Comm. 
on  Colonial  and  Foreign  Laws,  iy.  11-29.  The  case  of  Pell  v.  Ball,  on  the  same  sub- 
ject, occurred  in  the  Court  of  Chancery  in  South  Carolina,  and  was  decided  in  Jannaiy, 
1840.  (1  Cheyes,  £q.  99.)  The  husband  and  wife  both  perished,  with  many  others, 
in  the  dreadful  destruction  of  the  steamer  Pulaski  by  explosion  of  a  boiler  in  the 
night  of  June  14,  1888,  on  her  passsge  from  Charleston  to  New  York.  The  wife  (Mis. 
Ball)  was  seen  alive  on  the  wreck  for  a  short  time  after  the  explosion,  but  the  husbsnd 
was  not  seen  after  the  explosion.  Chancellor  Johnston  decided  upon  that  fact  in  iayor 
of  the  suryiyorship  of  the  wife.  There  was  a  ground  of  probability  founded  upon  posi- 
tiye  proof  of  that  fact,  superior  to  anything  founded  on  arbitrary  presumptionsi  and 
the  decision  was  no  doubt  logical  and  correct 


tiyes  of  the  legatee  haye  to  make  out  that  living  person  is  absolutely  void.    Thomas 

the  legatee  was  alive  at  the  death  of  the  v.  The  People  (IIL,  1888),  17  Bep.  147. 

testator,  while  the  residuary  legatee  can  But  see  Roderigas  v.  East  River  Savings 

say  that  he  is   entitled   to   everything  Inst,  88  N.  Y.  480.    Compi  8.  a  78  N. 

except  what  is  proved  not  to  come  to  Y.  818.] 
him.    [Administration  on  the  estate  of  a 
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LECTURE  XXXVIII. 

OP  TITLE  TO   PEBSONAL  PBOPEBTT  BT  GIFT. 

Title  to  personal  property  arising  from  transfer  by  act  of  the 
party  may  be  acquired  by  gift  and  by  contract. 

There  has  been  much  discussion  among  the  writers  on  the 
civil  law,  whether  a  gift  was  not  properly  a  contract,  inasmuch 
as  it  is  not  perfect  without  delivery  and  acceptance,  which  imply 
a  convention  between  the  parties.  In  the  opinion  of  Toullier,  (a) 
every  gift  is  a  contract^  for  it  is  founded  on  agreement;  while, 
on  the  other  hand,  Puffendorf  had  excluded  it  from  the  class  of 
contracts,  out  of  deference  to  the  Boman  lawyers,  who  restrained 
the  definition  of  a  contract  to  engagements  resulting  from  nego- 
tiation. Barbeyrac,  in  his  notes  to  Puffendorf,  (b)  insists  that, 
upon  principles  of  natural  law,  a  gift  inter  vivos,  and  which 
ordinarily  is  expressed  by  the  simple  term  ^^gift,''  is  a  true  con- 
tract; for  the  donor  iri*evocably  divests  himself  of  a  right  io  a 
thing,  and  transfers  it  gratuitously  to  another,  who  accepts  it ; 
and  which  acceptance  he  rationally  contends  to  be  necessary  to 
the  validity  of  the  transfer.  The  English  law  does  not  consider 
a  gift,  strictly  speaking,  in  the  light  of  a  contract,  because  it  is 
voluntary,  and  without  consideration ;  whereas  a  contract 
is  defined  *  to  be  an  agreement  upon  sufiicient  considera-  *  438 
tion  to  do  or  not  to  do  a  particular  thing,  (a)  And  yet 
every  gift  which  is  made  perfect  by  delivery,  and  every  grant, 
are  executed  contracts ;  for  they  are  founded  on  the  mutual  con- 
sent of  the  parties,  in  reference  to  a  right  or  interest  passing 
between  them. 

There  are  two  kinds  of  gifts:  1.  Oifts  simply  so  called,  or 
gifts  inter  vivos,  as  they  were  distinguished  in  the  civil  law ;  2. 

(a)  Droit  Giyil  Fnnyais,  torn.  y.  Des  DonatioiiB  eutre  Yifs,  sec.  i,  5,  and  n.  1. 
lb)  Droit  dee  Qens,  liv.  y.  c  4,  {  1,  n.  1. 
(a)  a  Bl.  ComiiL  442. 
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Gifts  catua  mortis,  or  those  made  in  apprehension  of  death. 
The  rules  by  which  they  are  governed  are  different  and  quite 
distinct,  and  they  were  taken  from  the  Roman  law. 

1.  Gifts  inter  tItos.  —  Gifts  inter  vivos  have  no  reference  to  the 
future,  and  go  into  immediate  and  absolute  effect  Delivery  is 
essential,  both  at  law  and  in  equity,  to  the  validity  of  a  parol 
gift  of  a  chattel  or  chose  in  action ;  and  it  is  the  same  whether 
it  be   a  gift  inter  vivos  or  eausa  mortis.{JbY     Without  actual 

(h)  Irons  v.  Smallpiece,  2  B.  ft  Aid.  551  ;  Bonn  v.  Harkham,  7  Taont  227  ;  Bry- 
son  V,  Brownrigg,  9  Yes.  1 ;  Antrobiu  v.  Smith,  12  icL  89 ;  Hooper  r.  Goodwin,  1 
Swanat.  485  ;  Sims  v.  Sims,  2  Ala.  (n.  s.)  117  ;  Noble  v.  Smith,  2  Johns.  52;  Adams 
V.  Hayes,  2  Ired.  (N.  C.)  866.  Bat  though  the  two  cases  lint  mentioned  do  not  ad- 
vert to  any  distinction  between  gifts  inter  viwtt  and  gifts  mimi  mcvtis^  there  are  cases 
which  do  make  it,  and  consider  a  gift  uUer  vivo§,  by  parol,  accompanied  by  aenepiamee^ 
good  to  pass  the  property,  without  actual  deliyery  of  the  chattel.  Com.  Di^  tit. 
Biens,  D.  2  ;  2  Mann.  &  6r.  691,  note  c  [A  transfer  by  gift  contemplates  a  transfer 
of  the  entire  ownership,  both  l^al  and  equitable.  Any  reservation  of  a  right  of  con- 
trol or  dominion  will,  therefore,  defeat  the  operation  of  the  intended  gift.  Curry  v. 
Powers,  70  N.  Y.  212  ;  Young  v.  Young,  80  N.  Y.  422.  To  constitute  a  gift,  thers 
must  of  course  be  an  intent  on  the  part  of  the  donor  to  pass  the  entire  ownership  in 
prcBietUu  It  would  seem  clear  on  principle  that  this  intent  being  dearly  proren  by 
any  relevant  evidence,  it  should  be  given  effect  to,  at  least  as  between  the  parties, 
without  more.  It  seems  to  be  the  result  of  the  cases,  however,  that  delivery  is  to  be 
regarded  not  simply  as  very  strong  or  even  presumptive  evidence  of  a  gift,  but  as  a 
legal  prerequisite  to  its  completion.    Jackson  v.  Twenty-third  St.  By.  Co.,  88  N.  Y. 

1  Oift  of  CHmu  ui  Action*  —  The  un-  a  sufficient  declaration  of  trust,  no  form 
certainty  of  the  law  as  to  gifts  of  equitable  being  necessary.  The  material  question 
choses  in  action  as  late  as  1849  will  be  is,  Did  the  grantor  or  did  he  not  mean  at 
seen  in  2  Spence,  Eq.  895  et  seq,,  where  once  to  pass  the  property  ?  If  he  did, 
the  earlier  cases  are  collected  and  com-  although  other  acts,  such  as  notice  to  the 
mented  on.  One  of  these.  Meek  v.  Eet-  trustees  and  the  like  are  wanting,  he  will 
tlewell,  1  Hare,  464  (a.  o.  1  Phillips,  342),  be  declared  to  have  constituted  himself 
in  which  there  was  an  assignment  under  a  trustee.  Wood,  Y.  C,  in  Penfold  v. 
seal  of  a  bare  expectancy  in  a  trust  fund,  Mould,  L.  R.  4  Eq.  562,  564  ;  Donald- 
lays  it  down  that  a  mere  intention  to  pass  son  v.  Donaldson,  Kay,  711  ;  J2^  Way's 
an  estate  cannot  be  carried  out,  unless  it  Trusts,  2  De  G.,  J.  &  Sm.  865.  So  it  is 
be  accompanied  by  an  express  declaration  to  be  gathered  from  Richardson  v.  Bieh- 
of  trust.  And  this  decision  is  said  to  have  ardson,  L.  R.  8  £q.  686,  before  the  same 
been  founded  on  the  logical  consequences  judge  (Fortescue  v.  Bamett,  8  My.  Si  K. 
of  the  rule  that  a  voluntary  assignment  86,  42,  approved  in  Kekewieh  9.  Manning, 
of  an  equitable  ehoae  in  attion  is  a  volun-  1  De  O.,  M.  &  G.  176,  being  cited  in  the 
taiy  agreement  to  pass  something  in  fu-  argument),  that  delivery  (e.  g.dtL  note) 
turo,  and  that  the  court  will  not  decree  is  not  necessary,  and  the  notion  that  the 
performance  of  an  agreement  to  assign,  assignor  must  have  done  all  he  can  to 
However,  this  is  said  to  be  now  in  effect  complete  the  assignment  is  denied.  The 
overruled,   and  any  instrument  may  be  assignment  in  this  case  was  by  a  voliiii« 
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delivery,  the  title  does  not  pass.  A  mere  intention,  or  naked 
promise  to  give,  without  some  act  to  pass  the  property,  is  not  a 

520 ;  Korthrnp  v.  Hale,  78  Me.  66  ;  Robinson  v.  Ring,  72  Me.  140 ;  and  cases  gener- 
ally in  this  note.  Delivery  may,  however,  be  to  a  third  person  as  well  as  to  the  donee, 
and  may  be  symbolical  as  well  as  actual.  Thus  delivery  of  a  bank-book  was  held  valid 
in  Davis  v.  Ney,  125  Mass.  590 ;  Hill  v.  Stevenson,  68  Me.  364.  So  a  delivery  of 
two  notes  to  a  third  person.  Meriwether  v,  Morrison,  78  Ky.  572.  But  not  the  de- 
livery of  one's  own  check.  Simmons  v.  Savings  Society,  81  Ohio  St  457;  Curry  v. 
Powers,  mpra.  As  to  policy  of  insurance,  see  Rummens  v.  Hare,  1  Ex.  D.  169.  See 
also  Carpenter  v.  Sonle,  88  N.  Y.  251.  Delivery  may  be  either  before  or  after  the 
words  of  gift.  Carradine  v.  Carradine,  58  Miss.  286.  But  when  the  intent  appears  to 
create  a  trust  and  not  to  make  a  gift,  no  delivery  is  required.  A  Ifgally  manifested 
intent  is  then  sufficient.  Martin  v.  Funk,  75  N.  Y.  134  ;  Ray  v.  Simmons,  11  R.  I. 
266 ;  Gerrish  v.  New  Bedford  Inst,  for  Savings,  128  Mass.  159.  Richardson  v.  Richard- 
son, and  Morgan  v.  Malleson,  cited  in  n.  1,  infra,  have  been  much  criticised.  Warriuer 
V.  Sogers,  16  Lu  R.  Eq.  840 ;  Richards  v.  Delbridge,  18  L.  R.  £q.  11  ;  Moore  v.  Moore, 
ib.  474 ;  Heartly  v.  Nicholson,  19  L.  R.  Eq.  233  ;  In  re  Breton's  Estate,  17  Oh.  D.  416; 
Hayes  v.  Alliance  Assurance  Co.,  8  L.  R.  Ir.  149.  On  the  other  hand,  they  were 
followed  in  Baddeley  v.  Baddeley,  9  Oh.  D.  113  ;  Fox  v.  Hawkes,  13  Ch.  D.  822 ; 
EUis  V.  Seoor,  81  Mich.  185.  The  better  rule  on  the  authorities,  as  well  as  on  princi- 
ple, would  seem  to  be  that  it  is  impossible  for  equity  to  give  effect  as  a  trust  to  what 
was  evidently  intended  as  a  gift,  but  has  failed  as  such.  It  is  clear  that  a  person  at- 
tempting to  make  a  gift  has  no  intention  of  making  himself  a  trustee,  and  by  no  means 
clear  that  he  would  prefer  to  do  so  rather  than  have  his  gift  faiL  He  intends  to  pass 
the  entire  property,  legal  and  equitable,  and  not  the  equitable  alone.  No  severance 
was  intended,  and  there  seems  no  sufficient  ground  on  which  equity  can  make  it. 
Young  V,  Young,  80  N.  Y.  422.  —  b.] 

taiy  deed.  See  also  Crawford's  Appeel,  has  been  said,  in  a  case  earlier  than  some 
61  Penn.  St  52  ;  Fulton  v.  Fulton,  48  of  those  cited  above,  that  when  the  set- 
Barb.  581.  So,  a  writing  purporting  to  tlement  is  intended  to  be  effectusl  by  one 
give  a  bond  which  was  transferable  by  de-  mode,  the  court  will  not  give  it  effect  by 
livery,  but  not  delivered,  was  held  effec-  applying  another  of  those  modes.  Milroy 
toal  in  Morgan  v,  Malleson,  L.  R.  10  Eq.  «.  Lord,  8l  L.  J.  N.  s.  Ch.  798,  803.  See 
475.  In  Jones  v.  Lock,  L.  B.  1  Ch.  25,  Woodford  v.  Chamley,  28  Beav.  96.  And 
Lord  Cranworth  recognizes  like  principles,  it  has  been  thought  that  Bridge  v.  Bridge, 
but  thinks  the  cases  which  established  16  Beav.  815,  and  Beech  v.  Keep,  18 
them  unfortunate.  See  further,  Voyle  o.  Beav.  285,  might  be  distinguished  from 
Hughes,  2  Sm.  fc  G.  18  ;  7  Am.  Law  Rev.  later  cases  on  the  ground  that  the  inten- 
60,  61.  [But  see  Ruckman  v.  Ruckman,  tion  and  attempt  was  to  pass  the  legal 
33  N.  J.  Eq.  854,  and  cases  svpra,  note  interest*  and  thst  that  attempt  failing  it 
<().]  could  not  be  upheld  as  a  declaration  of 
A  voluntary  settlement  may  be  made  trust.  May  on  Yoluntary  and  Fraudu- 
by  actually  transferring  the  property  to  lent  Conveyances,  395.  See,  however, 
the  beneficiary,  or  to  trustees  for  the  pur-  Oilbert  v.  Overton,  2  H.  ftM.  110  ;  Rich- 
poees  of  the  settlement,  or  by  the  settlor  ardson  v.  Richardson,  tupra.  (It  appears 
declaring  that  he  himself  holds  the  prop-  from  the  report  of  this  case  in  86  L.  J. 
erty  in  trust  for  those  poiposes.    But  it  K.  s.  Ch.  658,  that  one  of  the  notes  waa 
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gift,  (x)    There  eziBts  the  locits  poenitentue^  so  long  as  the  gift  is 
incomplete  and  left  imperfect  in  the  mode  of  making  it;  and  a 


legally  assignable,  yet  the  ineffectual  at- 
tempt to  assign  it  at  law  was  held  to 
create  a  trast)  Moi^gan  v.  Malleson,  L. 
B.  10  £q.  475. 

The  langaage  even  of  late  American 
cases  seems  to  require  a  delivery  for  a  valid 
gift  pf  a  note,  although  not  an  indorse- 
ment. But  the  point  seems,  rather  to  have 
been  taken  for  granted,  and  may  admit 
reconsideration,  if  gifts  of  ehotes  in  acHtm 


are  to  be  allowed  inkr  vwos.  Wing  o. 
Merchant,  57  Me.  S8S ;  Beed  v.  Spanld- 
ing,  42  N.  H.  114  ;  Westerlo  «.  De  Witt, 
36  N.  Y.  840 ;  Bedell  v.  Carll,  83  N.  Y. 
581,  584  ;  Champney  v,  Blanchard,  39 
N.  Y.  Ill ;  Connor  v.  Trawick,  37  Ala. 
289,  295 ;  Phipps  v.  Hope»  16  Ohio  St. 
586.  As  to  what  is  delivery,  and  giAa 
eauaa  mortiSf  see  448,  n.  1. 


(x)  Though  a  gift  is  usually  dependent  67  Miss.  456.  But  as  payment  may  be 
upon  delivery,  manual  delivery  is  not  neo-  stopped  upon  a  check,  a  gift  thereof  is  not 
essary  where  there  has  been  such  a  change    complete  until  it  is  collected.    Hckslay  v. 


of  possession  consequent  upon  the  gift, 
as  is  sufficient  to  effectuate  it  See  Coch- 
rane V,  Moore,  25  Q.  B.  D.  57 ;  82  Cent. 
li.  J.  6,  and  note;  Kilpin  v.  Batley,  [1892] 
1  Q.  B.  582 ;  34  Sol.  Joum.  452 ;  Field 
V.  Shorb,  99  Cal.  661 ;  Matson  v.  Abbey, 
24  N.  Y.  S.  284  ;  Corle  v.  Monkhouse, 
52  N.  J.  Eq.  537 ;  Johnson  v.  Eaton, 
51  Kansas,  708 ;  Miller  v.  Le  Piere,  136 
Mass.   20;  Keepers  v.  Title  Co.,  56  K. 


Starr,  76  Hun,  10.  And  the  gift  of  a  prom- 
issory note  made  by  the  donor  cannot  be 
enforced  by  the  payee  against  the  former's 
estate.  Bichardson  v.  Bichaidson,  148  111. 
568 ;  Oiselman  v.  Starr,  106  Cat  661 ; 
Langworthy  i*.  Crissey,  31  N.  Y.  &  85. 

The  deposit  of  money  in  bank  in  an- 
other's name  is  not  eondnsive  evidence  of 
a  gift.  Booth  v.  Bristol  County  S.  Bank, 
162  Mass.  455  ;  Krummel  «.  Thomas,  S5 


J.  L.  302  ;  29  Am.  L.  Rev.  864.    The  N.  Y.  838 ;  Cooney  v.  Ryter,  46  La.  Ann. 

delivery  may  precede  or  follow  the  gift  888.     A  bank  deposit  of  money  in  an- 

Alderson  v.  Peel,  64  L.  T.  645.     It  may  other^s  name,  and  with  his  knowledge  and 

be  made  to  a  third  person  for  the  donee,  assent,  may  be  a  valid  gift,  though  the 

Bump  V.  Pratt,  84  Hun,  201.    But  de-  donee  is  to  hold  it  in  trust  during  the 

livery  is  neither  necessary  nor  predicable  douor^s  life  ;  if  made  for  the  donor^s  child, 

of  a  gift  of  a  beneficial  interest.     Smith's  such  depofiit  is  treated  as  a  gift  rather  than 

Estate,  144  Penn.  St.  428.     A  gift  may  an  advancement.    iZ^  Crawford,  118  N.  Y. 

arise  from  necessary  implication.     Bishop  560  ;  Beaver  v,   Beaver,  117  N.  Y.  421 ; 

V.  McCelland,  44  N.  J.  £q.  450.    If  the  Miller  v.  Clark,  40  Fed.  Bep.  15  ;  McDon- 

gift  be  by  a  deed  or  other  written  instru-  aid  v,  Donaldson,  47  id.  765  ;   Telford  v. 

ment,  the  latter  must  be  delivered.    See  Patton,  144  111.  611 ;  jR»  Atkinson,  16  R. 

Wadd  V,  Hazelton,  137  N.  Y.  215 ;  Ro-  I.  413  ;  Patterson's  Appeal,  128  Penn  St. 

berts  V,  Mullinder,  94  Oa.  493 ;  Wylie  v.  269.     But  a  parent's  legacy  to  his  child 

Charlton,  43  Neb.  840.     The  title  to  a  in  his  will  is  not  to  be  reduced  because  of 

check  or  promissory  note  may  pass  with-  his  previous  gifts  to  such  child  in   the 

out  indorsement  by  a  gift  inter  vivos  or  absence  of  any  sgreement  to  that  effect 

eatua  mortia,    Clement  v.  Cheesraan,  27  Jacques  v,  Swaaey,  158    Mass.   596.     A 

Ch.  D.  681 ;  Hopkins  v.  Manchester,  16  transfer  of  a  bank  deposit  to  the  donor  in 

R.  I.  663  ;  Gammon  Theolog.  Seminary  v,  trust  for  his  brother  was  also  held  a  valid 

Bobbins,  128  Ind.  85  ;  see  Matthews  v,  gift,  where  the  transfer  had  stood  undis- 

Hoaglaud,  48  N.  J.  Eq.  455 ;  Buie  v,  Buie,  turbed  for  nine  years.    Cunningham  o. 
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court  of  equity  will  not  interfere  and  give  effect  to  a  gift  left 
inchoate  and  impei'fect  {e)  The  necessity  of  deliveiy  has  been 
maintained  in  every  period  of  the  English  law.  Donatio  per- 
ficitur  poaseuione  aecipiefUiSj  was  one  of  its  ancient  maxims,  (d) 

(c)  Antrobua  v.  Smith,  12  Yes.  89  ;  Pennington  v.  Gittings,  2  Gill  &  J.  208. 

(d)  Jenk.  Cent  109,  case  9  ;  Bracton,  de  acquirendo  rerum  domiiiio,  lib.  2,  15,  16. 
The  deliTery  must  be,  if  not  actual,  yet,  ander  the  drcamatances,  constructiye  or  sym- 
bolica].  Carradine  v.  Collino,  7  Sm.  &  M.  428.  In  South  Carolina,  it  is  declared  by 
statute,  in  1880,  that  no  parol  gift  of  any  chattel  shall  be  valid  against  subsequent 
creditors^  purchasers,  or  mortgagees,  except  where  the  donee  is  separate  and  apart  from 
the  donor,  and  actual  possession  deliTered  at  the  time,  and  continued  in  the  donee  and 
his  representatives. 


Davenport,  74  Hun,  58 ;  see  White  v. 
White,  52  Ark,  188  ;  Orr  v.  Orr  (Ky.), 
10  S.  W.  Bep.  640.  Acceptance  of  a  gift, 
though  unknown  to  the  donee,  is  pre- 
sumed. DunUp  r.  Dunlap,  94  Mich.  11 ; 
Devol  V,  Dye,  128  Ind.  821 ;  see  Wells  v, 
Collins,  74  Wis.  841.  A  deposit  by  A.  for 
"A.  or  B."  does  not  conclusively  show 
that  B.  has  an  interest  as  donee,  since  a 
deposit  in  such  form  may  be  merely  a 
matter  of  convenience.  In  re  Bolin,  186 
K.  Y.  177 ;  see  Ide  v.  Pierce,  184  Mass. 
260.  To  constitute  a  gift  in  such  case 
there  must  be  a  transfer  of  the  fund,  or  at 
least  a  transfer  of  it  to  the  depositor  as 
trustee  for  the  donee,  with  the  tatter's 
knowledge  and  acceptance.  Sherman  v. 
New  Bedford  S.  Bank,  188  Mass.  581 ; 
Scott  V.  Berkshire  County  S.  Bank,  140 
Mass.  157  ;  Alger  v.  North  End  S.  Bank, 
146  Mass.  418  ;  Noyes  v.  Newburyport  S. 
Inst'n,  164  Mass.  588.  If  the  depositor 
retains  the  entire  dominion  and  control  of 
the  fund,  both  principal  and  interest,  dur- 
ing his  life,  and  intends  that  no  title  to  or 
interest  in  it  shall  pass  until  after  his 
death,  the  transaction  is  in  the  nature  of 
a  testamentary  disposition,  and  is  void  as 
an  attempt  to  evade  the  statute  of  wills. 
Nutt  V.  Morse,  142  Mass.  1 ;  Zeller  v. 
Jordan,  105  Cal.  148. 

A  gift,  like  a  conveyance,  may  be  set 
acide  in  equity  for  undue  influence,  or  the 
donor^s  executots  may  recover  the  gift, 
though  the  donee  did  not  stand  in  any 


confidential  relation  to  the  donor.  James 
V.  Kerr,  40  Ch.  D.  449  ;  Morley  v.  Lough- 
nan,  [1898]  1  Ch.  786 ;  He  Wormley,  187 
Penn.  St.  101 ;  Ee  Corson,  id.  160  ;  Lewis 
V.  Merritt,  118  N.  Y.  886  ;  Woodbury  v. 
Woodbury,  141  Mass.  829.  A  payment 
from  the  wife's  separate  estate  to  her  hus- 
band is  presumably  a  gift.  Bennett  v. 
Bennett,  87  W.  Ya.  896  ;  CUrk  v.  Patter- 
son, 158  Mass.  888 ;  Beecher  v.  Wilson,  84 
Ya.  818.  If  the  gift  was  to  the  donor's 
child,  and  was  reasonable  and  provident, 
the  presumption  is  that  it  was  valid  and 
irrevocable.  Yeakel  v.  McAtee,  156  Penn. 
St.  600 ;  Parker  v.  Parker,  45  N.  J.  Eq. 
224.  The  presumption  is  the  other  way 
as  to  those  not  members  of  the  family  who 
claim  a  gift.  Teegarden  v.  Lewis  (Ind.), 
85  N.  £.  Rep.  24 ;  Hall  v,  Kappenbeiger, 
97  Mo.  509.  A  deed  of  gift  may  be  ad- 
mitted to  probate  as  a  will,  if  properly  ex- 
ecuted therefor.  In  re  Slinn,  15  P.  D. 
156 ;  see  Graves  o.  Safford,  41  HI.  App. 
659 ;  Sanborn  v,  Sanborn,  65  N.  H.  172. 
A  gift  may  be  conditional  or  contingent : 
Williamson  v.  Johnson,  62  Yt.  878 ;  Green 
V.  Tnlane,  52  N.  J.  Eq.  169  ;  Hackett  v. 
Moxley,  65  Yt  71 ;  see  Buswell  v.  Fuller, 
156  Mass.  80  ;  Fassett's  Appeal,  167  Penn. 
St.  448.  Contra,  as  to  gifts  causa  mortis. 
Wetmore  v.  Brooks,  18  N.  Y.  S.  852.  See 
88  Cent.  L.  J.  47,  72.  An  unconditional 
gift  made  by  a  person  in  extremis  may 
take  effect  as  a  gift  inter  vivos.  Henschel 
V.  Maurer,  69  Wis.  576. 
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The  aiibject  of  the  gift  must  be  certain,  and  there  must  be  the 
mutual  coDBent  and  concun-ent  will  of  both  parties.  It  is, 
DeTertheless,  hinted  or  osBumed,  in  ancient  and  modem  cases,  («) 
that  a  gift  of  a  chattel,  b;  deed  or  writing,  might  do  without 

delivery ;  for  an  assignment  in  writing  would  be  tantamount 
•  439  *  to  delivery.      But  in   Ootteen  v.   luting,  (a)  a  letter  to 

executors,  expressing  a  consent  that  a  epecific  aum  of 
money  be  given  to  a  donee,  was  not  a  sufficient  act  in  writing; 
and  it  was  held  not  to  be  a  gift  of  so  much  money  in  their  hands, 
because  the  consent  was  not  executed  and  carried  into  e£Fect,  and 
a  further  act  was  wanting  in  that  case  to  pass  the  money.  The 
vice-chancellor  held,  that  money  paid  into  the  hands  of  B.,  for 
the  benefit  of  a  third  person,  was  countermandable,  bo  long  as  it 
remained  in  the  hands  of  B.  (h)  A  parol  promise  to  pay  money 
as  a  gift  is  not  binding,  and  the  party  may  revoke  his  promise ;  (e) 
and  a  parol  gift  of  a  note  from  a  father  to  a  son  was  held  not  to 
be  recoverable  from  the  executors  of  the  father,  {d) 

Delivery,  in  this,  as  in  every  other  case,  must  be  according  to 
the  nature  of  a  thing.  It  must  be  an, actual  delivery,  so  far  as 
the  subject  is  capable  of  delivery.  It  must  be  teeundum  sub- 
jectam  materiam,  and  be  the  true  and  effectual  way  of  obtaining 
the  command  and  dominion  of  the  subject.  If  the  thing  be  not 
capable  of  actual  delivery,  there  must  be  some  act  equivalent  to 
it  The  donor  must  part  not  only  with  the  possession,  but  with 
the  dominion  of  the  property,  (e)  If  the  thing  given  be  a  chose 
in  action,  the  law  requires  an  assignment,  or  some  equivalent 
instrument,  and  the  transfer  must  be  actually  executed.  There- 
fore, where  a  donor  expressed  by  letter  his  intention  of  relin- 
quishing  his  share  of  an  estate,  and  directed  the  preparation  of 
a  release  of  the  personal  estate,  and  he  died  before  it  was 
executed,it  was  held  that  his  intention,  not  being  perfected,  did 
not  amount  to  a  gift(/) 

(t)  Flower's  Ciee.  Hoy,  87  ;  Ironi  ».  Smallpieoe,  2  B,  *  Aid.  651  ;  Caines  t>.  M«r- 
ley,  2  Yerg.  682. 

(a)  1  Uiidd.  178.  (*)  ]  Dyer,  46  a,  s.  p. 

ic)  Peanon  p.  PearBon,  7  John*.  26. 

(d)  Fii.it  ,.,  Cox,  18  Johns.  146  i  Pitta  v.  MKngnin,  2  Biuley  (8.  C),  688,  b.  p. 

(')  HnwkinH  E,  Blewitt,  2  Fj.p.  863  ;  Noble  v.  Smith,  2  Johna  61 

(/I  Hooper  B.  Goodirin,  1  Simnst.  48S  :  Picot  o.  Sandereon,  1  Dev,  (N.  C.)  309, 
P.  By  the  Civil  Code  or  Louiaiaoa,  edited  by  Upton  4  Jennings,  art.  1528,  a  doitm- 
n  inter  vwoi ,  of  ImmoTables  and  Aoia  in  aetiim,  tnniit  be  verified  befon  ■  notaij 
1  t»n  wilnesH*,  nnleaa  it  be  manual  gifts,  accompanied  with  actoal  delinnr, 
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*  When  the  gift  is  perfect,  by  delivery  and  acceptance,  *  440 
it  is  then  irrcTOcable,  unless  it  be  prejudicial  to  creditors, 
or  the  donor  was  under  a  legal  incapacity,  or  was  circumvented 
by  fraud.  A  pure  and  perfect  gift  inter  vivos  was  also  held  by 
the  Roman  law  to  be  in  its  nature  irrevocable ;  and  yet  in  that 
law  it  was,  nevertheless,  revocable  for  special  reason,  such  as 
extreme  ingratitude  in  the  donee,  or  the  unexpected  birth  of  a 
child  to  the  donor,  or  when  sufiScient  property  was  not  left  with 
the  donor  to  satisfy  prior  legal  demands,  (a)  The  English  law 
does  not  indulge  in  these  refinements,  though  it  controls  gifts 
when  made  to  the  prejudice  of  existing  creditors. 

By  the  statutes  of  50  Ed.  III.  c.  6,  and  8  Hen.  VII.  c.  4,  all 
fraudulent  gifts  of  goods  and  chattels  in  trust  for  the  donor,  and 
to  defraud  creditors,  were  declared  void ;  and  by  the  statute  of 
13  Eliz.  c.  5,  gifts  of  goods  and  chattels,  as  well  as  of  lands,  by 
writing  or  otherwise,  made  with  intent  to  delay,  hinder,  and 
defraud  creditors,  were  rendered  void,  as  against  the  person  to 
whom  such  fraud  would  be  prejudicial.  But  the  statute  excepted 
from  its  operation  estates  or  interests  in  lands  or  chattels  con- 
veyed or  assured  bona  fide  and  upon  good  consideration,  without 
notice  of  any  fraud  or  collusion.  The  statute  of  27  Eliz.  c.  4, 
was  made  against  fraudulent  conveyances  of  lands  to  defeat 
subsequent  bona  fide  purchasers,  and  it  applies  in  favor  of  subse- 
quent purchasers  for  a  valuable  consideration,  even  in  cases  of 
fair  voluntary  conveyances,  provided  they  were  purchasers  with- 
out notice  of  the  voluntary  conveyance,  (b)  These  statutes  have 
been  re-enacted  in  New  York,  and  with  increased  checks ;  (c)  and 

(a)  Code,  lib.  8,  tit  56,  De  Reyocandis  Donationibos,  1,  10  ;  ib.  1,  8  ;  Code,  lib. 
8,  tit.  29,  De  Inofficioeis  Donationibns  ;  Paff.  Droit  des  Gena,  par  Barbeyrac,  tom.  ii. 
58  n.  So,  by  the  Ciril  Code  of  Lonisiana,  art  1484,  1485,  tbe  donation  would  be 
▼oid  if  the  donor  divested  himself  of  all  his  property,  and  did  not  reserve  enough  for 
his  own  snbaiatence ;  and  be  cannot  deprive  his  descendants  of  a  certain  portion. 
Lagrange  v.  Barr^,  11  Rob.  (La.    802. 

{b)   Vide  infra,  iv.  468. 

{e)  N.  Y.  Revised  Statutes,  ii.  185,  sec  1 ;  ib.  ii.  187,  sec.  1,  8.  The  provision  ap- 
plies equally  to  every  species  of  transfer,  and  to  things  in  action,  and  to  ever}'  charge 
upon  lands,  goods,  or  things  in  action ;  and  not  only  in  favor  of  creditors  and  pur- 
*  chasers,  but  in  favor  of  the  heirs,  successors,  personal  representatives  and  assignees 
who  represent  them.  It  is  even  made  a  misdemeanor  to  be  a  party  or  privy  to  any 
conveyance  or  assignment  of  any  interest  in  goods  or  things  in  action,  as  well  as  in 
lands,  with  intent  to  defraud  prior  or  subsequent  purchasers,  or  to  delay,  hinder,  or 
defraud  creditors  or  other  persons.     Ib.  ii.  690,  sec.  3.     In  Louisiana,  it  is  held,  that 
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doubtless  the  principle  in  them,  though  they  may  not  have  been 
formally  or  substantially  re-enacted,  prevails  throughout  the 
United  States,  (d)     All  the  doctrines  of  the  courts  of  law  and 

equity,  concerning  voluntary  settlements  of  real  estates^ 
*  441  and  the  presumptions  of  fraud  arising  from  them,  *  are 

applicable  to  chattels ;  and  a  gift  of  them  is  equally  fraudu- 
lent and  void  against  existing  creditors,  (a)  Voluntary  settle- 
ments, whether  of  lands  or  chattels,  even  upon  the  wife  and 
children,  are  void  in  these  cases,  and  the  claims  of  justice 
precede  those  of  affection,  (b)  (x)    The  English  cases  were  exten- 

the  right  of  a  creditor  to  attack  a  eale  as  fraudulent,  made  by  hia  debtor  to  a  third 
person,  depends  on  his  showing  he  was  a  creditor  be/ore  the  date  of  the  ad.  Lopes  «. 
Bergel,  12  La.  197.    This  role,  I  should  think,  was  rather  too  strict  for  all  cases. 

The  statute  in  Connecticut,  against  fraudulent  conveyaneea,  is  distinguished  for  its 
simplicity,  precision,  and  brevity.  It  declares  that  all  fraudulent  conveyances  of  landa 
or  chattels,  and  all  bonds,  suits,  judgments,  executions,  and  contracts  made  with  in« 
tent  to  avoid  any  debt  or  duty,  are  utterly  void,  as  against  the  persons  whoee  debt  or 
duty  is  endeavored  to  be  avoided.  Revised  Statutes  of  Connecticut,  1821,  p.  247. 
The  Ohio  stotute  of  1810,  and  the  stotute  of  Illinois,  of  1827,  and  of  North  Carolina, 
by  the  Revised  Statutes  of  1837,  p.  287,  make  all  such  conveyances  equally  void  as 
against  creditors  and  purchasers.  The  statutes  of  Kentucky  of  13th  December,  1890» 
and  of  February  1,  1889,  render  all  mortgages  and  deeds  of  trust,  of  real  or  personal 
property,  unless  recorded,  void  against  creditors  and  purchasers. 

(d)  See  infra,  iv.  462.  In  Cadogan  v.  Kennett,  Oowp.  434,  Lord  Mansfield  ob- 
served, that  the  principles  and  rules  of  the  common  law  were  as  strong  against  fraud 
in  every  shape,  as  the  stotutes  of  13  and  27  Elix. ;  and  those  stotutes  are  considered 
as  only  declaratory  of  the  principles  of  the  common  law.  Marshall,  C.  J.,  in  Hamilton 
V.  Russell,  1  Cranch,  316,  to  the  same  point.  Lord  Coke  considered  the  stotute  of  13 
Eliz.  as  declaratory  of  the  common  law.  Co.  Litt.  76,  a,  290,  b.  It  professes  to  be  so. 
In  North  Carolina,  by  act  of  1806,  all  gifts  of  slaves  are  void,  unless  in  writing,  signed 
by  the  donor,  and  attested  by  one  subscribing  witness,  and  proved  or  acknowledged, 
and  registered  within  one  year. 

(a)  Bayard  v.  Hofhnan,  4  Johns.  Ch.  450.  An  immoral  and  corrupt  motive  is  not 
essential  to  render  the  act  fraudulent  as  to  creditors.  It  is  constructively  so,  if  it 
necessarily  leads  to  the  iigury  of  the  creditor.  Montgomery  v.  Tilley,  1  B.  Mon.  157  ; 
Huth  V.  Baok  of  U.  S.  in  Ch.  LouisvUle,  Kentucky,  August,  1843  ;  4  B.  Mon.  428. 

(b)  This  sentiment  is  strongly  inculcated  and  sententiously  expressed  by  Cicer» 
(De  Off.  1,  14).  Videndum  est  igitur,  ut  ea  liberalitote  utomur,  qua  prosit  amicis, 
noceat  nemiuL    Nihil  est  enim  liberale,  quod  non  idem  justum.'    But  eettlemente  of 


(x)  Voluntary  and  fraudulent  convey- 
ances,  —  The  fact  that  thew  is  a  valuable 
consideration  shows  that  there  may  be 
purposes  in  the  tran^ction  other  than  the 
jdefeating  or  delaying  of  creditors,  and 
renders  the  case  of  those  who  contest  the 
deed  more  difficult    The  English  rule  is 
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siyelj  reviewed  and  considered,  in  the  case  of  Meade  v.  Living- 
st<m;{e)  and  the  doctrine  of  that  case  was,  that  a  voluntary 

perwnal  estates  are  held  in  England  not  to  be  within  27  Eliz.  c.  4 ;  and  a  volnntary 
settlement  of  them  by  persons  not  inddfted  at  the  time^  ia  good  against  a  subsequent 
purchaser  for  a  valuable  consideration.  1  Sim.  k  Stu.  815.  And  in  Bohn  v.  Head- 
ley,  7  Harr.  ft  J.  267,  it  was  held  that  a  gift  of  chattels  by  a  father,  not  indebted  at 
the  time,  to  his  child,  by  deed,  with  a  provision  that  the  donor  was  to  retain  possession 
and  use  for  life,  was  valid  under  18  Eliz.,  and  also  at  common  law,  and  good  against  a 
subsequent  purchaser.  A  gift  of  a  particular  chattel,  though  the  giver  be  at  the  time 
indebted  more  than  he  is  worth,  has  been  held  to  be  only  presumptive  evidence  of 
ftaud,  and  not  neoessarily  void.  Toulmin  v.  Buchanan,  1  Stewart  (Ala.),  67. 
(c)  8  Johns.  Gh.  481. 

Banking  Co.  v.  Maddever,  27  Ch.  D.  528 ;  the  jury  with  care.    Gottlieb  v.  Thatcher, 

ExparU  Mercer,  17  Q.  B.  D.  200.  151  U.S.  271 ;  Shauerv.  Alterton,  id.  607. 

Charity  cannot  be  preferred  to  existing  Under  27  Elis.  c.  4,  a  voluntary  charit* 

obligations,  and  voluntary  settlements  for  able  gift  is  not  "covinous."    Ramsay  v. 

such  purposes  are  invaUd  as  against  prior  Gilchrist,   [1892]  A.  C.  412  ;  see  56  &  57 

creditors.    Manning  v.  Riley,   52  N.  J.  Vict  ch.  21  ;  Godfrey  v,  Poole,  13  A.  C. 

Eq.  89  ;  St.  Geoige*s  Church  v.  Branch,  497.    The  St.  18  Eliz.  Ch.  5,  §  6,  protects 

120   Mo.   226.      A   conveyance   to    the  a  purchaser  for  value,  without  notice,  of 

grantor's  wife  or  child,  as  a  provision  for  any  interest,  legal  or  equitable,  under  a 

the  family,  or  as  a  gift,  if  made  when  he  is  fraudulent  deed.    Halifiu  Banking  Co.  v. 

solvent,  and  without  contemplating  insol-  Gledhill,  [1891]  1  Ch.  81. 

venoy,  or  reserving  personal  benefits,  is  A  conveyance  to  one  creditor  or  his  ap- 

not  fraudulent.    Wennian  v.  Lyon,  64  L.  pointee  in  payment  of  his  debt,  if  honestly 

T.  88  ;  Harting  v.  Jockers,  186  111.  627  ;  intended  as  a  preference  to  other  creditors' 

McClaugherty  v,  Morgan,  86  W.  Va.  191 ;  claims,  is  not  fraudulent  at  common  law,  if 

Scott  V.  Mead,  87  Fed.  Bep.  865  ;  Nelson  the  amount  conveyed  is  not  excessive. 

V,  Kinney,  98  Tenn.  428 ;  Second  Nat.  Newman  v.   Kirk,   45  N.   J.   Eq.  677 ; 

Bankw.  Merrill,  81  Wis.  142;  De  Prato  Preston  v.  Southwick,  115  N.  Y.  189; 


V.  Jester  (Ark.),  20  S.  W.  Bep.  807 
Stumbaugh  v.  Anderson,  46  Kansas,  541 
HoUiday   v.    Miller,    29  W.    Va.    424 


Lsndauer  v.  Mack,  48  Neb.  480 ;  Peoiia 
Nat.  Bank  v.  Rhea,  155  111.  484 ;  Samuel 
V,  Kittinger,  6  Wash.   261;   Hauser  «. 


Boyd  V.  Vickrey,  188  Ind.  276 ;  WoodaU  Beaty,  98  Mich.  499 ;  Warner  w.  Little- 

V.  KeUy»  85  Ala.  868.     Such  conveyances  field,  89  Mich.  829  ;  Kellogg  v.  Clyne,  54 

are  pnsumably  a  gift  rather  than  a  trust  Fed.   Bep.   696  :  Priest  v.   Brown,   100 

Fizette  v.  Fizette,  146  111.  828  ;  Francis  v,  Cal.  626  ;   Sabin  v,  Columbia  Fuel  Co., 

Wilkinson,  147  111.  870 ;  Evans  v.  Evans,  25  Oregon,  16  ;  Smith  v.  Boyer,  29  Neb. 

46  111.  App.  208  ;  Carson  v.  Stevens,  40  76  ;  Schram  v.  Taylor,  61  Kansas,  547  ; 

Neb.  112  ;Teegarden  W.Lewis  (Ind.),  85  N.  Sutton  v.  Dana,   15  Col.   98;    State  ». 

E.  Rep.  24.     So  funds  of  the  wife  received  Mason  (112  Mo.  874),  84  Am.  St.  Rep. 

by  her  husband  with  her  consent  are  pre-  890,   and  note ;   Lathrop  H.   L.   Co.  v, 

suroed  to  be  a  gift  and  not  a  loan,  when  Bessemer  S.  Bank,  96  Ala.  850.    A  deed 

claimed  by   his   creditors.      Bennett   v.  made  by  the  grantor  to  his  attorney,  with 

Bennett,  87  W.  Va.  896.     Conveyance  to  the  double  purpose  of  securing  the  grantee 

a  relative  ia  not  itself  a  badge  of  fraud,  and  of  defrauding  creditors,  may  in  equity 

though  it  may  properly  be  scrutinized  by  be  treated  as  a  mortgage,  and  redemption 
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settlement  by  a  person  indebted  at  the  time  was  fraudulent  and 
void,  as  to  existing  creditors.     The  conclusion  in  that  case  was, 

thereof  be  allowed.    Herrick  v.   Lynch,  aid  of  the  Court  to  make  it  ao.    It  is 

150  UL  288.    So  a  confession  of  judgment  objected  that  at  least  the  Inll  ought  to 

in  order  to  prefer  one  creditor  is  not  fraud-  offer  restitution.     We  are  aware  that  in 

ulent.    Columbus  Watch  Co.  v.  Hoden-  many  cases  an  offer  to  do  equity  has  been 

pyl,  185  K.  T.   480 ;  Merchants  &  M.  held  necessary.     But  in  the  case  at  bar 

Nat  Bank  v.  Tinker,  158  Penn.  St.  17  ;  the  Court  has  power  to  impose  equitable 

Kitchen  v.  McCloskey,  150  id.  876 ;  Mc-  conditions  upon  the  relief  granted  the 

Evony  v.  McCann,   81  Neb.  597  ;  How-  plaintiffs.    And  it  is  hardly,  if  at  aU,  con- 

ard  Watch  Co.  v.  Bedillion,  131  Penn.  St.  ceivable  that  this   decree  in  any  erent 

885.  could  be  for  the  relief  of  the  defendant 

A  deed  of  trust  to  secure  a  creditor  is  alone  against  the  plaintiffs,  as  in  the  case 

not  invalid,  when  it  provides  that  the  of  an  account,  where,  nevertheless,  an  of- 

surplus,  after  payment  of  his  claim,  shall  fer  is  no  longer  necessary.    Goldthwait «. 

be  held  in  trust  for  the  debtor  or  his  wife:  Day,  149  Mass.  186.    The  plainti^  by 

Huntley  v.  Kingman,   152  U.  S.   527 ;  seeking  to  set  aside  the  conveyance,  have 

Loucheim  v.  First  Nat.   Bank,  98  Ala.  elected  to  adopt  all  the  consequences  of 

521 ;  Muchmore  v,  Budd,  58  N.  J.  L.  rescission."    See  also  Nelson  v.  Ferdinand, 

869 ;  Hays  v.   Hostetter,  126   Ind.  60  ;  111  Mass.  800 ;   Eastman  e.  Plnmer,  46 

Puckett  V.  Richardson,  1  Tex.  Civ.  App.  N.  H.  464  ;  Ewins  o.  Gordon,  49  N.  H. 

584  ;  Edgerly  v.  First  Nat  Bank,  80  111  444  ;  Merriam  v,  Goodlett  (NeK),  54  N. 

App.  425 ;  or  when  it  requires  the  credi-  W.   Rep.    686 ;    Bateson  v.  Choate,  85 

tor's  assent  to  a  sale.    Norris  v.  Lake,  89  Texas,  289. 

Ya.  518.  Creditors'  bills  lie  in  equity  to  reach 

Retention  of  possession  by  the  grantor  property  fraudulently  conveyed  which 
for  an  unreasonable  time  is  evidence  of  cannot  be  reached  by  execution  at  law. 
fraud  as  to  both  realty  and  personalty.  See,  e.  g.  Weaver  v.  Haviland,  142  N.  T. 
Cooper  V.  Davison,  86  Ala.  867  ;  Fitz-  584 ;  Dunsback  v.  Collar,  95  Mick  611  ; 
gerald  v.  Meyer,  25  Neb.  77 ;  Stephens  v.  McEeldin  v.  Gouldy,  91  Tenn.  677 ; 
Gifford,  187  Penn.  SL  219  ;  Neal  v.  Craw-  Sweetser  v.  Saber,  87  Wis.  102  ;  McBride 
ford,  144  U.  S.  585 ;  Means  v.  Dowd,  128  v.  Adams,  70  Miss.  516.  In  jurisdictions 
U.  S.  278 ;  Burtis  v.  Humboldt  County  where  it  is  required  that  the  creditor  re- 
Bank,  77  Iowa,  108  ;  Chase  v,  Horton,  cover  judgment  on  Ids  claim  before  attack- 
148  Mass.  118.  ing  in  equity  a  conveyance  as  fraudulent. 

In  Thomas  v.  Beals,   154  Mass.   51,  he  does  not  become  a  judgment  creditor 

which  was  a  bill  to  set  aside  a  collusive  by  obtaining  a  judgment  in  another  State: 

sale,  Holmes,  J.  said  :  '*  A  bill  in  equity  Brown  v.  [Campbell,  100  Cal.   685  ;   see 

is  not  like  an  action  at  law,  brought  on  Swan  Land  4c.  Co.  v.  Frank,  148  U.  S. 

the  footing  of  a  rescission  previously  com-  608  ;  Gates  v,  Allen,  149  U.  8.  451,  457 ; 

pleted ;  for  instance,  to  replevy  a  horse  Merchants*  Nat.  Bank  v.  Chattanooga  C. 

which  was  obtained  by  a  fraudulent  ex-  Co.,  58  Fed.  Rep.  814 ;  Talley  r.  Curtain, 

change,  and  to  which  the  plaintiff  has  no  54  id.  48  ;  Straight  9.  Junk,  59  id.  821  ; 

right  unless  he  has  restored  what  he  has  Tower  Manuf.  Co.  v.  Thompson,  90  Ala. 

received.    Thayer  v.  Turner,  8  Met.  550.  129 ;  Gibson  v.  Trowbridge  Furniture  Co., 

The  foundation  of  this  bill  la  that  the  98  Ala.  579 ;  Gorrell  v.  Gates,  79  Iowa, 

rescission  is  not  complete,  and  it  asks  the  682  ;  Ticksbnig  Ac.  R.  Co.  v.  Phillipi^ 
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that  if  the  party  be  indebted  at  the  time  of  the  voluntary  settle- 
men  t^  it  is  presimied  to  be  fraudulent  in  respect  to  such  ante- 

64  Miss.  108  ;  Massey  v.  Gorton  (Minn.),  deed,  which  he  seeks  to  assail,  was  made. 
90  Am.  Dec  287,  and  note  ;   but  jadg-  Horbachv.  Hill,  112  U.  S.  144.    If  other 
ment  recovered  in  a  Federal  coort  may  be  creditors  become  co-plaintiffs  and  a  re- 
the  basis  of  a  creditor's  bill  in  a  State  ceiver  is  appointed  in  the  case,  the  credi- 
oourt.    Bush  v,  Arnold,  50  Mo.  App.  8  ;  tor  who  filed  the  bill  cannot  aftem-ards 
National  Tube  Works  Co.  v.  Ballon,  146  discontinue  it  without  such  other  credi- 
(J.  S.  517.  tors'  assent.    Belmont  Nail  Ca  v,  Colum- 
Such  a  bill  may  be  brought  by  one  or  bia  Iron  &  Steel  Co.,  46  Fed.  Bep.  836. 
more  creditors  for  his  or  their  own  benefit^  A  decree  will  be   made  for  no  greater 
or  on  behalf  of  the  plaintiff  and  other  amount  than  is  necesaaiy  to  satisfy  the 
creditors.    All  the  creditors  in  whose  be-  claims  of  the  creditors  who  join  in  the 
half  the  suit  is  brought  by  a  judgment  bill,  or  those  interrening  before  final  de- 
creditor  need  not  be  judgment  creditors,  cree.    Geoige  v.  St.  Louis  Cable  &  W.  By. 
Statev.  Foot, 27  S.  C.  840.    BeeClaflin v.  Co.,  44  Fed.  Bep.  117;  Boutonv.  Dement, 
Gordon,  89  Hun,  54.    The  plaintiff  credi-  128  111.  142  ;  Ford  v.  Bosenthal,  74  Texas, 
tor  is  not  required  to  give  notice  of  his  bill  28.    Preferred  creditors  are  not  necessai;^ 
to  other  creditors,  and  their  assent  thereto  parties  to  a  bill  to  set  aside  a  trust  deed 
is  -not  necessary.    Thompson  v.  Lake,  19  unless  adversely  interested.    Hancock  v. 
Nev.  108 ;  Bome  Bank  v.  Haselton,  15  Lea  Wooten,  107  N.  C.  9  ;  Preston  v.  Carter, 
(Tenn.),  216 ;  see  Livesay  v.  Feamster,  21  80  TexsA,  888  ;   Hudson  v.  Eisenroayer 
W.  Ya.  88  ;  Norris  v.  Bean,  17  id.  665.  Milling  Co.,  79  Texas,  401.    All  the  credi- 
A  creditor  who  fails  to  come  in  seasonably  tors  are  not  necessary  parties  to  a  bill 
is  cut  off.    Thompson  v.  Beno  Savings  brought  by  one  creditor  to  enforce  the 
Bank,  19  Nev.  291.     Properly,  the  case  trust   of   an    assignment.      Wilhelm    v, 
should  be  referred  to  a  master  to  give  to  Byles,  60  Mich.  561. 
all  the  creditors  an  opportunity  to  come  When   a   conveyance  is  set  aside  in 
in.    Johnson  v.  Waters,  111  U.  S.  640  ;  equity  as  a  fraud  upon  creditors,  the  de- 
Bilmyer  v.  Sherman,  28  W.  Ya.  656.    The  cree  invalidates  it  only  as  to  the  creditors, 
intervening  creditors  may  be  required  to  Bell  v.  Wilson,  52  Ark.  171.      In  such 
contribute  to  expenses  already  incurred,  case,  the  grantee  must  account  for  the 
Johnston  v.  Markle  Paper  Co.,  158  Penn.  rents  and  profits,  and  is  to  be  allowed  his 
St.  189.    When  the  bill  is  filed  by  one  fair  and  reasonable  disbursements  benefi- 
individual  of  a  numerous  class  in  his  own  cial  to  the  estate.     Loos  v.  Wilkinson, 
right,  the  Court  will  generally  at  the  hear-  110  N.  Y.  195  ;  118  id.  485. 
ing  allow  it  to  be  amended  so  as  to  make  By  the  Mass.  Pub.  Stats,  c  161,  §  8, 
such  individual  sue  on  behalf  of  himself  a  concurrent  remedy  is  giveb  in  equity 
and  the  rest  of  the  class.     Richmond  v.  to  creditors  to  reach  and  apply  property 
Irons,  121   U.   S.   27,   51 ;    Williams  v.  fraudulently  conveyed.    Stratton  v,  Her- 
Jones,  28  Mo.  App.  .181.     The  claims  of  non,  154  Mass.  810  ;  see  also  Towle  v. 
all  the  suing  creditors  need  not  be  ab-  Janvrin,  61  N.  H.  605.     In  Maine,  under 
solutely  due.    Re  Hargreaves,  44  Ch.  D.  a  similar  statute,  equity  is  held  to  have 
236,  241 ;  Mason  v.  Pomeroy,  151  Mass.  jurisdiction,  although  the  property  may 
164, 168.    But  a  plaintiff,  suing  for  him-  also  be  reached  by  attachment  and  ezecu- 
self  and  all  other  creditors,  must  show  tion.    Brown  v.  J.  Wayland  EimbaU  Co., 
that  he  wps  himself  a  creditor  when  the  84  Maine,  492. 
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cedent  debts,  and  that  the  presumption  did  not  depend  upon  the 
amount  of  the  debts,  nor  the  extent  of  the  property  in  settlement, 
nor  the  circumstances  of  the  party.     There  is  no  such  line  of 

distinction  set  up  or  traced  in  any  of  the  cases.  The  attempt 
would  be  embarrassing,  if  not  dangerous,  to  the  rights  of  credi- 
tors, and  prove  an  inlet  to  fraud. \    The  principle  had  not  only 

^  Foluntary  Conveyances, — The  extreme  time  of  makiug  the  voluntaiy  oonyeyinoa 
doctrine  of  the  text  is  not  sanctioned  by  may  be  rebutted.  Lerow  v,  Wilmarth.  9 
the  latest  English  cases.  In  Spirett  v.  Allen,  882 ;  Thacher  o.  Phinney,  7  AUen» 
Willows,  11  Jur.  N.  8.  70  ;  8  De  G.,  J.  &  146  ;  Woolston*s  Appeal,  51  Penn.  St 
S.  298,  Lord  Westbury  lays  it  down  that  452.  And  it  is  said  in  Babcock  v.  Eckler, 
if  the  debt  existed  at  the  date  of  the  set-  24  N.  Y.  628,  that  when  far  more  than 
tlement,  and  it  is  shown  that  the  remedy  enough  to  pay  existing  debts  is  retained, 
of  the  creditor  is  defeated  or  delayed  by  the  presumption  of  fraud  is  sufficiently  re- 
the  existence  of  the  settlement,  It  is  im-  butted.  This  seems  to  be  the  correct  rule, 
material  whether  the  debtor  was  or  was  and  not  that  of  Lord  Westbury,  eupra, 
not  solvent  after  making  the  settlement  Kent  v,  Biley,  L.  R.  14  Eq.  190.  See 
But  even  this  was  thought  too  broad  in  above,  173,  n.  1.  Besides  the  above,  other 
^  Freeman  v.  Pope,  L.  B.  5  Ch.  538,  where  cases  may  be  cited  which  show  that  it  is 
the  court  went  no  further  than  to  say  that  for  the  jury  to  find  whether  there  was  a 
a  jury  would  be  instructed  that  if  the  fraudulent  intent  or  not  Pomeroy  v. 
necessary  effect  of  a  settlement  was  to  de-  Bailey,  43  N.  H.  118.  As  to  subsequeiit 
feat,  binder,  or  delay  the  creditors,  it  was  creditors,  it  is  said  in  Spirett  v.  Willowy 
to  be  considered  as  evidencing  an  in  ten-  supra,  that  they  must  show  either  that 
tion  to  do  so  ;  or,  in  the  language  of  the  the  voluntary  conveyance  was  made  with 
Lord  Justice  Giffard,  *'  if,  after  deducting  express  Intent  to  delay,  hinder,  or  defraud 
the  property  which  is  the  subject  of  the  creditors,  or  that  after  the  settlement  the 
voluntary  settlement,  sufficient  available  settlor  had  not  sufficient  means,  or  reason- 
assets  are  not  left  for  the  payment  of  the  able  expectation,  of  being  able  to  pay  his 
settlor's  debts,  then  the  law  infers  intent,  then  existing  debts,  that  is  to  say,  was 
and  it  would  be  the  duty  of  a  judge,  in  reduced  to  a  state  of  insolvency,  in  which 
leaving  the  case  to  the  jury,  to  tell  the  case  the  law  infers  the  fraudulent  intent 
jury  that  they  must  presume  that  that  Thompson  v,  Webster,  4  Drew.  628.  See 
was  the  intent  Again,  if  at  the  date  of  Phillips  v.  Wooeter,  36  N.  T.  412 ; 
the  settlement  the  person  making  the  set-  Holmes  p.  Clark,  48  Barb.  287  ;  Alton  •. 
tlement  was  not  in  a  position  actually  to  Harrison,  L.  R.  4  Ch.  622.  It  is  said  in 
pay  his  creditors,  the  law  would  infer  that  Thacher  v.  Phinney,  supra,  that  a  Tolnn- 
he  intended,  by  making  the  voluntary  tary  conveyance  is  not  voidable  as  against 
settlement,  to  defeat  and  delay  them."  subsequent  creditors  unless  it  was  frandn- 
See  s.  c.  L.  R.  9  Eq.  206  ;  Mackay  v.  lent  when  made  as  to  existing  ones,  bat  it 
Douglas,  L.  R.  14  Eq.  106 ;  Reese  R.  would  be  easy  to  show  by  example  that 
Silver  Mining  Co.  v.  Atwell,  I^  R.  7  Eq.  this  is  too  bit»d.  In  New  York  the  ron- 
347  ;  Kuhn  v.  Stansfield,  28  Md.  210  ;  trary  has  been  distinctly  adjudged.  Case 
[Boone  o.  Hardie,  88  N.  C.  470  ;  West-  v,  Phelps,  39  N.  Y.  164.  If  the  settlor  Is 
moreland  v.  Powell,  59  Ga.  256.]  But  largely  indebted  at  the  time  of  making  the 
any  presumption  arising  from  the  mere  settlement  and  becomes  insolvent  shoftly 
fact  that  the  grantor  was  indebted  at  the  afterwards^  it  has  been  thoo^^t  to  be 
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been  previously  established  in  the  State  of  New  Jersey,  (d)  but 
it  has  since  been  recognized  by  the  Supreme  Court  of  New 
York,  (e)  and  by  the  Supreme  Court  of  the  United  States ;  and  it 

(d)  Den  v,  De  Hart,  1  Halst.  450. 

(e)  Jackson  v,  Seward,  5  Cowen,  67.  The  doctrine  of  the  case  of  Jackson  v,  Seward, 
as  settled  in  the  Court  of  Errors,  in  8  Co  wen,  406,  is  not  pressed  to  the  severe  extent 
of  holding  a  voluntary  conveyance  absolutely  void,  though  there  be  a  small  indebted- 
ness at  the  time.  It  is  only  so  under  certain  circumstances.  The  qnestion  is  one  of 
fraud,  in  fact,  for  a  jury.  See  also,  to  the  same  point,  Jackson  v.  Peck,  4  Wend.  800 ; 
Hopkirk  v.  Randolph,  2  Brockenbrough,  182 ;  Van  Wyck  v.  Seward,  6  Paige,  62. 
The  rule  in  Vermont  and  Pennsylvania  is  to  the  same  effect ;  and  indebtedness,  at  the 
time  of  the  voluntary  settlement,  is  only  presumptive  evidence  of  fraud,  and  the  con- 
clusion wiU  depend  upon  the  amount  of  the  debt,  and  the  estate  of  the  settlor  and 
other  circumstances.  Brackett  v.  Waite,  4  Vt.  889 ;  Chambers  v.  Spencer,  5  Watts, 
404  ;  Posten  v.  Posten,  4  Wharton,  27.  In  Van  Wyck  p.  Seward,  Chancellor  Wal- 
worth held,  that  if  a  parent  makes  an  advancement  to  his  child,  and  honestly  and 

enough  to  invalidate  the  settlement,  or  at  v.   Miner,    101    111.    550  ;    Davidson    v. 

least  td  throw  the  burden  on  the  settlor  to  Lanier,  51  Ala.  818.    But  see  McLane  v. 

uphold  it.    Crossley  v,  Elworthy,  L.  R.  Johnson,  48  Vt.  48 ;  Bump  on  Fmndulent 

12  Eq.  158 ;  Mackay  v.  Dongks,  L.  R.  14  Conveyances,  8d  ed.  821. 
Eq.  106 ;  Townsend  v.  Westacott,  2  Beav.  The  main  difficulty  is  as  to  the  proof 

840.    So,  if  some  of  the  debts  due  at  the  of   the    fraudulent   intent      Wben    the 

execution  of  the  deed  remain  due  when  grantor  knows  that  he  is  insolvent  at  the 

the  bill  is  filed.    Jenkjrn  v.  Vaughan,  8  time,  or  that  the  conveyance  will  make 

Drew.  419,   425 ;  Crossley  v.  Elworthy,  him  so,  or  when  the  conveyance  is  made 

supra,  on  the  eve  of  going  into  a  hazardous  bnsi- 

[The  test  as  to  the  voidability  of  vol-  ness,  the  conclusion  of  fraudulent  intent 

nntary  conveyances  differs  from  that  as  to  is  practically  irresistible.     See  cases  cited 

the  voidability  of  conveyances  upon  con-  supra,  n.  1 ;  Hx  parte  Russell,  19  Ch.  D. 

■ideration  simply  in  that  in  the  former  case  588;  Queyrouze  v.  Thibodeaux,   80   La. 

the  intent  of  the  grantor  alone  is  material,  An.  Pt.  II.  1114.    The  question  is,  how- 

whereas  in  the  latter  there  must  be  a  con-  ever,  simply  one  of  fact,  to  be  determined 

current  fraudulent  intent  of  both  buyer  as  other  matters  of  fact  are.     Stevens  v. 

and  seller,  or  mortgagee  and  mortgagor.  Robinson,  72  Me.  881 ;  Spence  v.  Dunla]>, 

Laughton  v.  Harden,  68  Me.  208 ;  Beur-  6  Lea,  457.     But  in  many  cases  the  con- 

mann  9.  Van  Bnren,  44  Mich.  496  ;  In  re  elusion  is  treated  as  one  of  law.     Fink  o. 

Johnson,   20  Ch.  D.  389.     There  is  no  Denny,  75  Va.  663;  Morrison  v.  Gark, 

doubt  that  the  creditors  whom  the  grantor  55  Tex.   437  ;  Gear  v.  Schrel,  57  Iowa, 

intended    to    hinder,    delay,    or    defeat,  666  ;  Kerrigan  v.  Rautigan,  48  Conn.  17. 

whether  existing  or  subsequent,  may  have  See  Bump  on   Fraudulent  Conveysnces. 

the  conveyance   set   aside.      Matthai  v.  As  to  what  conveyances  are  voluntary,  see 

Heather,  57  Md.  483  ;  Laughton  v.  Har-  Price  v.  Jenkins,  5  Ch.  D.  619  ;  Ridler  v. 

den,  supra;  Ex  parte  Russell,  19  Ch.  D.  Ridler,  22 Ch.  D.  74  ;  Rosherv.  WilliamK, 

588 ;  Carter  v.  Grimshaw,  49  N.  H.  100.  20  L.  B.  Eq.  210 ;  Bayspoole  v,  Collins, 

And  it  would  seem  the  better  view  that  6  L.  R.  Ch.  228  ;  Paget  v.  Paget,  9  L.  & 

this  is  the  extent  of  the  rule.     Harlan  v.  Ir.  128.  —  B.] 
MagLaughlin,  90  Penn.  St  298 ;  Jackson 
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prevailfl  equally  in  Beveral  of  the  other  states.  (/)  A 
*  442  Yoluntarj  coDveyaQce,  if  *  made  with  fraudulent  views, 

would  seem  to  be  void  even  as  to  subsequent  creditors;  but 
not  to  be  so,  if  there  was  no  fraud  in  fact  (a) 

fairly  retains  in  his  hands  soffident  property  to  pay  aU  his  existing  debt%  the  child 
will  not  be  boond  to  tefimd,  eyen  though  the  parent  does  not  pay  his  debts  •yigUng  at 
the  time  of  the  adyanoement.  A  voluntary  oonTeyanoe  is  not  per  m  frsadnknt,  even 
as  agsinst  erediton  to  whom  the  grantor  was  indebted  at  the  date  thereof.  Bank  of 
United  states  «.  Hoosman,  6  Paige,  526. 

(/)  Sexton  v.  Wheaton,  8  Wheaton,  229  ;  Hinde  v.  Longworth,  11  id.  199  ;  Thom- 
son V.  Doogberty,  12  Serg.  &  B.  448 ;  Parker  v.  Proctor,  9  Mass.  890 ;  Bennett  p. 
Bedford  Bank,  11  id.  421;  Meserre  v.  Dyer,  4  GreenL  52  ;  Undnal  v.  Teaadall,  1 
M'Cord,  227 ;  O'Daniel  v.  Crawford,  4  Der.  (N.  C.)  197  ;  Hanson  v.  Bockner,  4  Dana 
(Ky.),  254  ;  MiUs  v.  Morris,  1  Hoffman's  Ch.  419.  In  Hndnal  v.  Wilder  (4  McConi, 
294),  it  was  held  that  a  volnntary  deed  in  favor  of  wife  or  children  was  nJid  «gpinst 
snbseqnent  parohaaen,  with  notice ;  bat  it  was  Toid  as  to  existing  erediton,  if  the 
donor  wss  at  the  same  time  largely  indebted.  To  the  same  parpose  it  was  decided  in 
the  Conrt  of  Appeals  in  Sooth  Carolina,  in  1880,  in  Howard  v.  WilUams,  that  a  Tolnn- 
tary  gift  to  a  child  was  not  necessarily  void  as  to  existing  erediton,  hui  U  would  de- 
pend upon  eireunutaneee  ;  and  that  a  volontary  gift  to  a  child,  if  made  bonajlde^  wooM 
be  good  against  subaeqaent  creditore,  even  without  notice  of  it ;  and  that  the  ponapaoion 
by  the  donor,  if  the  donee  be  a  child  residing  with  the  parent,  was  not  to  be  deemed  a 
badge  of  fraud.  Carolina  Law  Journal,  No.  2,  p.  281 ;  1  Bailey,  675,  a  c.  A  very 
inoonsidenble  amount  of  debt  existing  at  the  time  would  not  affect  the  gift  as  to  exist* 
ing  erediton.  lb.  585,  note.  M*Elwee  p.  Sutton,  2  id.  128.  Such  a  gift  is  good 
even  against  subsequent  erediton,  with  notice,  though  the  donor  retains  possession. 
Madden  v.  Day,  1  Bailey,  687  ;  Cordeiy  v.  Zealy,  2  id.  205.  The  English  courts  seem 
now  inclined  to  be  as  indulgent  as  any  of  the  courts  in  this  country,  for,  from  the  lan- 
guage of  the  judges  of  the  K.  B.,  in  the  case  of  Sheare  r.  Bogen,  8  B.  &  Ad.  862,  we 
are  led  to  infer  that  the  party  must  be  indebted  at  the  time  to  the  extent  of  insdveoey, 
to  render  his  conveyance  freudulent  within  the  stotute  of  18  Elix.  c.  6.  In  Massachu- 
setts, he  need  only  to  be  de^ly  indebted,  and  not  to  the  extent  of  insolvency.  Psik- 
man  p.  Welch,  19  Pick.  281.  The  N.  Y.  Revised  Statutes  (ii  187,  sec  4)  have  relaxed 
the  strictness  of  the  doctrine  in  the  text  as  to  voluntary  gifts  and  conveyances,  by  de- 
claring that  no  conveyance  or  charge  (and  the  provision  applies  equally  to  lands  and 
chattels)  should  be  ac^judged  fraudulent  as  against  erediton  or  purehasen,  solely  on  (he 
ffrcmnd  thai  U  was  not  founded  on  a  valuable  eonsidenUion.  In  Louisiana,  a  deed  can- 
not  be  set  aside  as  fraudulent  by  a  creditor,  who  becomes  such  after  the  date  of  the 
alienation,  unless  it  be  proved  to  have  been  made  with  an  intention  to  defreud  future 
erediton.  Hesser  v.  Black,  17  Martin  (La.),  96.  In  Parkman  p.  Welch,  19  Pick. 
281,  it  was  held  that  a  conveyance  under  the  18th  Eliz.  c.  9,  made  upon  a  secret  trust 
and  with  fraudulent  intent,  may  be  avoided  by  subsequent  as  well  as  by  previous 
erediton. 

(a)  Reade  v,  Livingston.  8  Johns.  CJh.  501,  502 ;  Bennett  v.  Bedfoid  Bank,  11 
Mans.  421 ;  Damon  v,  Bryant,  2  Pick.  411 ;  Howe  v.  Waid.  4  Greenl.  195  ;  Sexton 
V.  Wheaton,  8  Wheaton,  229  ;  Hinde  v.  Longworth,  11  id.  199 ;  Benton  v.  Jones,  8 
Conn.  186.  Validity  is  never  given  in  England  to  a  settlement  where  the  party  was 
hrgely  indebted  at  the  time,  and  subsequent  erediton  have  applied  for  relief.  If  the 
deed  be  set  aside  a«  frnndulent  against  erediton,  subsequent  erediton  are  let  In. 
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It  has  been  said  by  the  elementary  writers,  (5)  that  the  statute 
of  13  Eliz.  does  not  extend  to  voluntary  settlements  of  property 
which  a  creditor,  could  not  reach  by  legal  process  in  case  no 

Bichardson  v.  Smallwood,  Jac.  552.  Mr.  Jostice  Story,  in  bis  Commentaries  on 
Equity  Jurisprudence,  351,  draws  the  conclusion  as  to  the  opinion  of  the  master  of 
the  rolls  in  the  case  last  cited,  that  indebtedness  at  the  time  was  a  circumstance  pre- 
sumptive of  a  fraudulent  intent.  This  learned  commentator  has  examined  the  authori- 
ties on  the  question  (Comm.  348-360)  very  critically,  and  he  comes  to  the  conclusion 
that  the  doctrine  in  the  case  of  Reade  v.  Livingston  is  strietissimi  juris :  and  he 
evidently  settles  down  upon  the  conclusion  under  the  statute  of  18  Eliz.,  that  mere 
indebtedness  at  the  time  would  not  per  m  establish  that  a  voluntary  conveyance  was 
void,  even  as  to  existing  creditors,  unless  the  other  circumstances  of  the  case  jvstly 
crecUed  a  presumpiion  of  fraud,  actual  or  constructive,  from  the  condition,  state,  and  rank 
of  the  parties,  and  the  direct  tendency  of  the  conveyance  to  impair  the  rights  of  creditors. 
I  have  no  doubt  that  this  is  the  tendency  of  the  decisions  both  in  England  and 
America,  and  that  the  conclusions  of  fraud  are  to  be  left  as  matters  of  fact  to  a  common 
jury.  The  doctrine  in  Reade  v.  Livingston,  and  of  those  English  chancellors  on  whom 
it  rested,  is,  as  I  greatly  fear,  too  stem  for  the  present  times.  If  the  creditor's  claim, 
at  the  time  of  the  voluntary  conveyance,  rested  in  unliquidated  damages  for  a  tort, 
which  had  not  been  then  ascertained  and  made  certain  by  a  judgment,  yet  he  is  en- 
titled to  the  benefit  of  his  character  as  a  creditor,  as  against  the  conveyance.  Fox  v. 
HiUs,  1  Conn.  295  ;  Jackson  v.  Myers,  18  Johns.  425.  In  Van  Wyck  i;.  Seward,  in  the 
Court  of  Errors  of  New  York,  in  1837  (18  Wend.  892,  406),  the  free,  sound,  and  ele- 
vated reflections  of  Mr.  Justice  Bronson,  on  the  doctrine  in  Reade  v.  Livingston,  and 
in  Jackson  v.  Seward,  5  Cowen,  67,  which  followed  it,  are  delivered  with  elegance  and 
strength.  He  thinks  that  the  presumption  of  a  fraudulent  intent  may  be  and  ought 
to  be,  in  cases  of  that  kind,  an  inference  of  law  ;  and  he  does  not  construe  the  case  in 
8  Cowen,  406,  as  contradicting  that  principle,  but  concludes  that  the  court  had  not 
advanced  a  single  step  towards  denying  the  doctrine  of  legal  fraud,  as  laid  down  in 
Reade  v.  Livingston. 

In  noting  the  vacillating  and  contradictory  decisions  on  the  point  of  the  validity  of 
voluntary  gifts  and  conveyances  of  pro]ierty  by  persons  indebted  at  the  time,  it  is  pain- 
ful to  perceive,  in  so  many  instances,  the  tendency  to  a  lax  doctrine  on  the  subject. 
The  relaxation  goes  to  destroy  conservative  principles,  and  to  commit  sound,  whole- 
some, and  stem  rales  of  law  to  the  popular  disposal  and  unstable  judgment  of  jurors. 
The  very  able  decision  of  the  Supreme  Court  of  North  Carolina,  in  December,  1833,  in 
O'Daniel  v.  Crawford.  4  Dev.  (N.  C. )  197,  stands  out  firmly  opposed  to  this  enervating  . 
infirmity.  It  has  established  by  argument  and  authority,  resting  on  the  soundest 
foundations,  the  rule  that  no  voluntary  conveyance  of  property,  even  to  a  child,  will 
be  upheld  to  defeat  any  creditor  existing  at  the  time,  however  small  the  amount  of  the 
demand.  It  was  well  observed  that  there  is  not  an  English  case  in  chancery  to  sustain 
the  gift  in  such  a  case  ;  and  this,  I  think,  was  fully  shown  in  the  review  of  the  cases 
in  Reade  v.  Livingston,  mentioned  in  the  text. 

{b)  Atherley  on  Marriage  Settlements,  220  ;  Roberts  on  Fraudulent  Conveyances, 
421,  422.  Mr.  Justice  Story,  in  his  Comm.  on  Equity  Jurispradence,  361,  says  that 
the  English  doctrine  has  at  length  settled  down  in  favor  of  the  proposition,  that  in 
order  to  make  a  voluntary  conveyance  void  as  to  creditors,  either  existing  or  subse- 
quent, it  is  indispensable  that  it  should  transfer  property  which  would  be  liable  to  be 
taken  in  execution  for  the  payment  of  debts. 
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settlement  had  been  made,  such  as  choses  in  action,  money 
*  443  in  the  funds,  &c. ;  and,  therefore,  that  a  voluntary  *  set- 
tlement of  that  species  of  property  must  be  good  against 
creditors,  even  if  made  by  an  insolvent  debtor.  The  difficulty 
of  reaching  that  species  of  personal  property  was  discussed  and 
considered  in  the  case  of  Bayard  v.  Hoffman,  {a)  The  cases  were 
found  to  be  contradictory,  and  the  question  unsettled ;  but  there 
appeared  to  be  much  good  authority  and  much  strong  reason  for 
the  opinion  that  personal  property,  not  tangible  by  execution  at 
law,  could  be  reached  by  the  assistance  of  a  court  of  equity. 
Without  such  assistance  there  would  be  great  temptations  to 
fraudulent  alienations;  and  a  debtor  under  the  shelter  of  it 
might  convert  all  his  property  into  stock,  and  settle  it  upon  his 
family,  in  defiance  of  his  creditors,  and  to  the  utter  subversion 
of  justice.  In  Spader  v.  DaviSy  (b)  the  Court  of  Chancery  assisted 
a  creditor  at  law  to  reach  personal  property  which  the  debtor 
had  previously  conveyed  away  in  trust.  That  case  was  affirmed 
upon  appeal ;  (c)  and  the  language  of  the  Court  of  Errors  was, 
that  the  Court  of  Equity  would  assist  a  judgment  creditor  at  law 
in  discovering  and  reaching  personal  property  which  had  been 
placed  in  other  hands ;  and  that  it  made  no  difference  whether 
that  property  consisted  of  chases  in  action,  or  money,  or  stock. 
This  disposition  of  the  courts  of  equity  to  lend  assistance  in 
such  cases  was  afterwards  checked  by  the  argument  and  opinion 
in  Donovan  v.  Finn,  {d)  where  the  chancellor  held  that  the  doc- 
trine of  equitable  ^assistance  to  a  judgment  creditor  at  law,  to 
enable  him  to  reach  choses  in  action  of  his  debtor,  was  to  be 
restricted  to  special  cases  of  fraud  or  trust ;  and  that,  without 
some  such  specific  ingredient,  the  case  was  not  of  equitable 
jurisdiction,  (e) 

(a)  4  Johns.  Ch.  450. 

(h)  5  id.  280.  This  decision  in  Spader  v.  Davis  had  important  inflnenoes  on  th« 
jnrispradence  of  New  York,  and  may  be  considered  as  the  origin  and  foundation  in 
this  country  of  the  creditor* s  Ull^  to  supply  the  inefficacy  of  the  execution  at  law,  which 
has  made  such  a  conspicuous  figare  in  the  subsequent  business  and  practice  in 
chancery. 

(c)  20  Johns.  554.  (d)  1  Hopk.  59. 

(e)  The  English  equity  Jurisdiction  would  seem  not  to  be  carried  beyond  the  doc- 
trine in  the  case  of  Donovan  v.  Finn  (Otley  v.  Lines,  7  Price,  Exch.  274) ;  but  the  K. 
T.  Bevised  Statutes,  iL  178,  sec.  88,  have  fortunately  carried  to  the  full  extent  the 
principle  declared  in  Spader  r.  Davis,  and  given  jurisdiction  to  the  Court  of  Chancery 
to  satisfy  debts  at  law  <Ad  of  debts  due  to  the  defendant^  or  thingt  in  action,  or  pvopefiff 
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*  2.  Gifts  Cansa  Mortis.  —  Gifts  causa  mortis  have  been  a  *  444 
subject  of  very  frequent  and  extensive  discussion  in  the 

held  f»  ttudfar  him  tfter  a  fieri  facUu  at  law  has  been  retamed  nulla  bona,  and  the 
remedy  at  law  bona  fide  exhausted.     In  Tappan  v.  Evans,  11  N.  H.  811,  the  power  of 
the  Court  of  Chancery  to  reach  choses  in  action,  in  aid  and  satisfaction  of  a  judgment 
at  l&w  after  the  remedy  at  law  has  been  exhausted,  is  discussed  and  established  in  the 
clearest  manner  ;  and  the  assistant  vice-chancellor,  in  Storm  v.  Waddell,  8  N.  Y.  Leg. 
Obs.  878,  [2  Sandf.  494,]  showed  also,  very  satisfactorily,  that  long  before  the  case  of 
Spader  v.  Davis,  it  was  settled  law  that  an  unsatisfied  execution  creditor  had  a  right 
to  resort  to  chancery  to  compel  payment  of  his  judgment  debt  out  of  equitable  inter- 
ests and  things  in  action  of  the  judgment  debtor.    A  creditor's  bill  wiU  lie  in  chancery 
to  coUect  a  public  tax  assessed  out  of  the  equitable  interests  and  choses  in  action  of 
a  defendant,  on  the  collector's  return  of  no  visible  property  on  which  to  levy.    Super- 
visors of  Albany  Co.  v.  Durant,  9  Paige,  182.     So,  in  Ohio,  Kentucky,  Michigan, 
Georgia,  Pennsylvania,  Tennessee,  Mississippi,  and  probably  in  other  states,  a  judg« 
ment  creditor  is  authorized  by  statute  to  seize  and  seU  on  execution,  or  apply  for  the 
aid  of  chancery  powers,  to  reach  choses  in  action,  stock,  property,  or  money  in  the 
hands  of  third  persons,  or  voluntary  assignees,  when  the  debtor  has  not  property  suf- 
ficient to  satisfy  the  judgment,  which  can  be  reached  by  execution,  and  the  remedy 
at  law  has  been  exhausted.     Under  that  assistance,  equitable  interests  and  choses  in 
action,  and  interest  in  joint-stock  companies,  may  be  made  subject  to  the  payment  of 
judgments  at  law.    Statutes  of  Ohio,  1831 ;  Act  of  Tennessee,  1888  ;  Act  of  Kentucky, 
February,  1828;  Act  of  Georgia,  1822;   Purdon's  Dig.  868,  871,  872  ;  Statutes  of 
Connecticut,  1838,  p.  65 ;  Hubbard,  ib.  28  ;  Wright  v.  Petrie,  1  Sm.  k  M.  Ch.  (Miss.) 
282,  295  ;  C.  C.  U.  S.  for  Michigan,  October,  1841,  where  the  court  sustained  on  de- 
murrer a  creditor's  bill  in  chancery  against  choses  in  action,  &c.    Freeman  v,  Michigan 
State  Bank,  Walker,  Ch.  (Mich.)  62.    In  New  Hampshire,  bank  notes  may-be  attached 
on  mesne  process,  and  sold  on  execution.    Spencer  v,  Blaisdell,  4  N.  H.  198.     Money 
may  be  levied  on  fieri  facias.    1  Bailey  (S.  C),  89  ;  12  Johns.  220.     So»  in  New  York, 
bank  bills  and  other  evidences  of  debt,  issued  by  any  moneyed  corporation,  or  by  the 
government  of  the  United  States,  and  circulated  as  money  ;  and  in  Connecticut  all 
corporate  stock  may  be  levied  upon  and  sold  under  execution  at  law  without  recourse 
to  chancery.    N.  Y.  Revised  Statutes,  iL  866  ;  Revised  Statutes  of  Cyonnecticnt,  1821. 
The  New  York  provision  in  chancery  extends  to  property  and  things  in  action  held 
in  trust  for  the  debtor,  with  the  exception  of  such  trusto  as  have  been  creaied  by,  and  of 
fwnds  so  held  in  trust  proceeding  from  some  other  person  than  the  defendant  himself    Ib. 
174,  sec.  88,  89.     Vide  infra,  iv.  430.     In  Kentucky,  by  statutes  of  1821  and  1828, 
equities  of  redemption  were  made  subject  to  sale  on  execution.    In  Maryland,  equitable 
estates  are  liable  to  sale  under  a  fi,  fa.  in  the  same  manner  that  legal  estates  are. 
McMechen  v.  Marman,  8  Gill  &  J.  58.     But  in  North  Carolina  choses  in  action  can- 
not be  reached  by  a^yh.  atlaw,  nor  by  a  court  of  equity.     Pool  v.  Glover,  2  Ired. 
129  ;  Doak  v.  Bank  of  the  State,  i  id.  887.    Nor  in  New  Jersey  can  trust  estates  be 
sold  on  execution.    The  statute  of  29  Chas.  II.  c.  8,  on  that  point,  has  not  been  adopted 
in  New  Jersey.    No  equitable  interest  can  be  levied  on  and  sold  on  execution  at  law. 
Disborough  v.  Outcalt,  Saxton,  Ch.  (N.  J.)  298.     In  England,  an  equitable  interest  is 
not  salable  under  SkfLfa,    Scott  v.  Scholey,  8  East,  467  ;  nor  does  a  court  of  equity 
consider  a  judgment  or  execution  at  law  as  binding  a  mere  equitable  interest.    See 
Bogart  V.  Perry,  1  Johns.  Ch.  56  ;  Hendricks  v.  Robinson,  2  id.  812  ;  Disborough  v. 
Outcalt,  vH supra;  Mercer  v.  Beale,  4  Leigh,  207.    President  Tucker  was  inclined  to 
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English  courts  of  equity.  Such  gifts  are  conditional,  like  lega- 
cies ;  and  it  is  essential  to  them  that  the  donor  make  them  in  his 
last  illness,  or  in  contemplation  and  expectation  of  death;  and 
with  reference  to  their  effect  after  his  death,  they  are  good, 
notwithstanding  a  previous  will;  and  if  he  recovers,  the  gift 
becomes  void,  (a)  The  apprehension  of  death  may  arise  from 
infirmity  or  old  age,  or  from  external  and  anticipated  danger.  (6) 
The  English  law  on  the  subject  of  this  species  of  gift  is 
derived  wholly  from  the  civil  law.  Justinian  was  justly  appre- 
hensive of  fraud  in  these  gifts,  and  jealous  of  the  abuse  of  tiiem, 
and  he  required  them  to  be  executed  in  the  presence  of  five 
witnesses.  We  have  not  adopted  such  precautions;  though  it 
has  been  truly  declared  that  such  donations  amount  to  a  revoca- 
tion pro  tanto  of  written  wills;  and,  not  being  subject  to  the 
forms  prescribed  for  nuncupative  wills,  they  were  of  a  dangerous 
nature.  By  the  civil  law  they  were  reduced  to  the  similitude  of 
legacies,  and  made  liable  to  debts,  and  to  pass  for  nothing,  and 
to  be  returned  if  the  donor  recovered  or  revoked  the  gift,  or  if 
the  donee  died  first,  (c)  It  was  a  disputed  point  with  the  Roman 
civilians,  whether  donations  causa  mortis  resembled  a  proper 
gift  or  a  legacy.  The  final  and  correct  opinion  was  established, 
that  a  gift  inter  vivos  was  irrevocable ;  but  that  a  gift  cattsa 
*  445  mortis  was  conditional  and  revocable,  and  of  a  *  testa- 
mentary character,  and  made  in  apprehension  of  death,  (a) 

the  doctrine,  in  Bayard  v.  Hoffman,  i  Johns.  Ch.  450,  that  when  a  cnditor  was  in 
pnrsuit  of  his  demand,  and  the  debtor  transfers  his  choses  in  action,  stocks,  kc  to 
tmstees  for  his  benefit,  the  ci*editor  would  be  entitled  to  be  assisted  in  equity.  In 
Georgia,  an  equitable  interest  or  a  distributiva  share  is  not  subject  to  a  sale  on  execu- 
tion.    Colvard  V,  Coxe,  Dudley,  99. 

(a)  Swinb.  18  ;  Drury  v.  Smith.  1  P.  Wms.  404 ;  Blount  v.  Burrow,  1  Vcs.  Jr. 
646  ;  Sir  L.  Shadwell,  in  Edwards  v.  Jones,  7  Sim.  825 ;  8.  c.  1  Myl.  &  Cr.  226  ;  Wells 
V,  Tucker,  8  Binney,  866.  In  Nicholas  v.  Adams,  2  Wharton,  17,  it  was  held  not  to 
be  indispensable  to  a  valid  donatio  causa  mortis,  that  it  should  be  made  in  extremis^ 
like  a  nuncupatiTe  will.  The  chief  justice  defined  it  to  be  a  conditional  gift,  depend- 
ing on  the  contingency  of  expected  death,  and  that  it  was  4efeasab]e  by  revocation,' or 
deliverance  from  the  peril.  To  constitute  a  donatio  causa  mortis  the  circumstances 
must  be  such  as  to  show  that  the  donor  intended  the  gift  to  take  effect  if  he  should  die 
shortly  afterwards,  but  that  if  he  should  recover,  the  thing  should  be  restored  to  him. 

(h)  Dig.  39.  6,  sec.  8,  4,  5,  6.  (c)  Inst.  2.  7. 1.     Code,  8.  67.  4. 

(a)  Dig.  89.  6.  2,  and  27  ;  Inst.  2.  7.  1.  Vide  Dig.  lib.  89,  tit.  6,  Dt  DoMtiontTms, 
and  tit  6,  De  Mortis  Causa  DonaHmiibus,  for  the  Roman  law  at  laige  on  the  subject. 
By  the  Lex  Cincia,  A.  U.  C.  660,  a  donation  above  200  9olidi  was  not  valid,  nnl«« 
accompanied  with  delivery. 
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The  first  case  in  the  English  law,  on  the  subject  of  gifts  caiAsa 
mortisj  was  that  of  Janes  v.  Selby^  in  1710,  (i)  in  which  the  lord 
chancellor  ruled,  that  a  donatio  causa  mortis  was  substantially  a 
will,  with  a  like  revocable  character  during  the  life  of  the  donor. 
Afterwards,  in  Drury  v.  Smithfic)  a  person,  in  his  last  sickness, 
gave  a  one  hundred  pound  bill  to  a  third  person,  to  be  delivered 
to  the  donee  if  he  died ;  and  this  was  held  to  be  a  good  gift,  and 
Lord  Hardwicke  subsequently  {d)  approved  of  that  decision.  In 
Lawsony.  Lawsonj(e)  and  in  Miller  v.  MiUer^{f)  a  delivery  to 
the  wife  as  donee  was  held  good ;  but  in  the  last  case  it  was  held 
that  a  note  of  hand  not  payable  to  bearer,  and  being  a  mere  chose 
in  action,  to  be  sued  in  the  name  of  the  executor,  did  not  pass 
by  delivery,  or  take  effect  as  a  gift  causa  mortis,  {g)  The  delivery 
of  bank  notes,  which  circulated  as  cash,  was  held  at  the  same 
time  to  be  a  valid  donation ;  and  the  same  point  has  been  since 
established.  (A) 

But  the  case  of  Ward  v.  Turner  {%)  was  that  in  which  the 
whole  doctrine  was,  for  the  first  time,  fully  and  profoundly 
examined  in  the  English  Court  of  Chancery;  and  Lord  Hard- 
wicke gave  to  the  subject  one  of  his  most  elaborate  and  learned 
investigations.  He  held  that  actual  delivery  was  indispensable 
to  the  validity  of  a  gift  causa  mortis,  and  that  a  delivery  to 
the  donee  of  receipts  for  South  Sea  annuities  *  was  not  *  446 
sufficient  to  pass  the  property,  though  it  was  strong  evi- 
dence of  the  intent  The  delivery  of  the  receipt  was  not'  the 
delivery  of  the  thing.  He  examined  very  accurately  the  leading 
texts  of  the  civil  law,  and  the  commentators  on  the  point ;  and 
concluded,  that  though  the  civil  law  did  not  require  absolute 
delivery  of  possession  in  every  kind  of  donation  causa  mortis, 
that  law  had  been  received  and  adopted  in  England,  in  respect 
to  those  donations,  only  so  far  as  the  donations  were  accom- 

(b)  Prec.  in  Ch.  800.  In  Hambrooke  v,  Simmons,  4  RusseU,  25,  it  was  left  as  a 
doubtful  point  whether  a  dtmatio  mortis  cau$a  be  avoided  by  the  making  of  a  aubse- 
qnent  will. 

(c)  1  P.  Wms.  404.  (d)  8  Atk.  214. 
(e)  1  P.  Wms.  440.  (/)  8  id.  866. 

(g)  The  same  point  as  that  in  Miller  v.  Miller  was  decided  the  same  way,  in  Brad- 
ley r.  Hunt,  6  Gill  &  Johns.  54,  in  the  case  of  a  promissory  note  payable  to  the  hus- 
band's order.    It  would  haye  been  otherwise  if  the  note  had  been  payable  to  bearer. 

{h)  HiU  V.  Chapman,  2  Bio.  C.  C.  612. 

(i)  2  Yes.  481. 
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panied  with  actaal  delivery.  The  English  required  delivery 
throughout,  and  in  every  case.  In  all  the  chancery  cases, 
delivery  of  the  thing  was  required,  and  not  a  delivery  in  the 
name  of  the  thing.  In  Jones  v.  Selby,  a  symbol  was  held  good ; 
but  that  was  in  substance  the  same  as  delivery  of  the  article^ 
and  it  was  the  only  case  in  which  such  a  symbol  had  been 
admitted.  Delivery  of  a  symbol  in  the  name  of  the  article  was 
not  suflScient.  The  delivery  of  the  receipts  was  merely  legatory, 
and  amounted  to  a  nuncupative  will,  and  was  a  breach  of  the 
statute  of  frauds. 

Symbolical  delivery  is  very  much  disclaimed  by  Lord  Hard- 
wicke  in  this  case,  and  yet  he  admits  it  to  be  good  when  it  is 
tantamount  to  actual  delivery ;  and  in  Smith  v.  Smith  (a)  it  was 
ruled,  that  the  delivery  of  the  key  of  a  room  containing  furniture 
was  such  a  delivery  of  possession  of  the  furniture  as  to  render 
the  gift  ca^L8a  mortis  valid.  C.  J.  Gibbs  said  that  was  a  con- 
fused case ;  but  the  efficacy  of  delivery,  by  means  of  the  key,  was 
not  a  questionable  fact 

The  doctrine  of  this  species  of  gift  was  afterwards  discussed 
with  ability  and  learning,  in  Tate  v.  Hilbert.  (b)  Lord  Lough- 
borough pressed  the  necessity  of  actual  delivery  to  the  efficacy  of 
such  gift,  except  in  the  case  of  a  transfer  by  deed  or  writing. 
He  held,  that  where  a  person,  in  his  last  sickness,  gave  the 
donee  his  check  on  his  banker  for  a  sum  of  money,  payable 
*  447  to  bearer,  and  he  died  before  it  was  realized,  *  it  was  not 
good  as  a  donatio  causa  mortis ;  for  it  was  to  take  effect 
presently,  and  the  authority  was  revoked  by  his  death.  He 
likewise  held,  that  where  the  same  person,  at  the  same  time, 
gave  to  another  donee  his  promissory  note  for  a  sum  of  money, 
that  was  not  good  as  such  a  gift,  for  it  was  no  transfer  of  prop- 
erty. So,  where  a  person,  supposing  himself  to  be  in  his  last 
sickness,  caused  India  bonds,  bank  notes,  and  guineas  to  be 
sealed  up  and  marked  with  the  name  of  the  donee,  with  direc* 
tions  to  have  them  delivered  after  his  death,  and  still  retained 
possession  of  them,  it  was  held  (a)  that  there  was  no  delivery ; 
and  the  act  was  void  as  a  gift  cavLsa  mortis  ;  for  there  must  be  a 
continuing  right  of  possession  in  the  donee  until  the  death  ol 

(a)  Str.  965. 

(h)  2  Yes.  Jr.  Ill ;  4  Bra.  G.  0.  286. 

(a)  Bann  v.  Harkham,  7  Taunt  224. 
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the  donor,  and  he  may  revoke  the  donation  at  any  time  before 
his  death,  {b)  ^ 

The  cases  do  not  seem  to  be  entirely  reconcilable  on  the 
subject  of  donations  of  choses  in  action.  A  delivery  of  a  note, 
as  we  have  seen,  was  not  good,  because  it  was  a  mere  chose  in 
action ;  and  yet,  in  Snellgrove  v.  Baili/j  (e)  the  gift  of  a  bond 
causa  mortu  wtLB  held  good,  and  passed  an  equitable  interest; 
and  Lord  Hardwicke  afterwards,  in  the  great  case  of  Ward  v. 
Turner,  said  he  adhered  to  that  decision,  and  the  same  kind  of 
gift,  as  well  as  the  gift  of  a  promissory  note  causa  mortis^  has 
been  held  in  this  country  to  be  valid.  The  distinction  made  by 
Lord  Hardwicke  between  bonds  and  bills  of  exchange,  promis- 
sory notes,  and  other  choses  in  action,  seems  now  to  be  exploded 
in  this  country,  and  they  are  all  considered  proper  subjects  of  a 
valid  donation  causa  mortis  as  well  as  inter  vivos,  (d) 

(b)  HawkiDS  v.  Blewitt,  2  Esp.  668,  8.  p.  In  the  case  of  The  Roman  Catholio 
Church  V.  MUler,  17  Martin  (La.),  101,  it  was  held  that  a  legacy  of  so  much  money  in 
a  drawer  was  only  good  for  the  sum  found  there  at  the  death  of  the  testator. 

ic)  3  Atk.  214. 

{d)  Wells  p.  Tucker,  8  Binney,  866  ;  Bomeman  v.  Sidlinger,  15  Me.  429  ;  Wright 
V.  Wright,  1  Cowen,  598  ;  Constant  v.  Schuyler,  1  Paige,  818 ;  Parker  v,  Emerson, 
Sup.  Court  (N.  T.),  1846  ;  The  Law  Reporter  for  June,  1846 ;  Branson  v.  Branson, 
Meigs  (Tenn.),  680  ;  Parish  v.  Stone,  14  Pick.  207.  This  last  case  overrales  the  one 
from  Cowen,  so  far  as  it  applies  to  the  donor's  own  promissory  note  payable  to  the 
donee,  and  which  cannot  be  the  subject  of  a  donatio  eauMi  mortis.  It  has  been  a  deba- 
table question  whether  a  bond  and  mortgage  could  pass  by  deliveiy  as  a  doTuUio  eauta 
mortis.  In  Duffield  v.  Elwes,  1  Sim.  &  Stu.  289,  it  was  held  that  a  mortgage  could 
not  be  so  given,  and  that  the  bond  did  not  also  pass.  The  reason  assigned  was,  that 
it  was  not  a  gift  completed,  inasmuch  as  the  mortgagor  had  a  right  to  resist  the  pay- 
ment of  the  bond  without  the  reconveyance  of  the  estate ;  and  the  donor  of  the  bond 
was  not  to  be  compelled  to  complete  his  gift  by  such  conveyance.  But  this  case  was 
afterwards  reversed  ;  and  the  delivery  of  the  mortgage,  as  creating  a  trast  by  operation 
of  law,  WAS  good  as  a  dofUitioeavM  mortis,  1  Bligh  (n.  8.),  497.  This  principle  was 
admitted  in  Hunt  r.  Beach,  5  Madd.  Ch.  851,  and  a  delivery  of  a  bond  and  mortgage, 
as  a  donation  mortis  eatisa,  held  valid.  So  also  in  Duffield  v.  Hicks,  1  Dow  (n.  8.),  1, 
bond  and  mortgage  securities  were  held  to  be  capable  of  a  good  delivery  as  a  donatio 
causa  mortis.  They  raise  a  trast  by  operation  of  law,  and  the  heir  or  executor  is  bound 
to  give  effect  to  the  intent  of  the  donor.  These  decisions  are  subject  to  the  objection 
that  they  go  very  much  to  impair  the  provision  in  the  statute  of  frauds,  which  avoids 
parol  grants  and  assignments  in  trast.  The  requisites  of  a  valid  donatio  mortis  causa 
are  well  coUected  in  a  learoed  note  to  the  case  of  Walter  v.  Hodge,  2  Swanst.  101, 
where  it  is  stated  and  proved  that  it  requires  delivery  of  the  property  or  the  document 
tuy  evidence  of  it»  —  that  it  is  revocable  by  the  donor,  — tJiat  it  is  revoked  by  th« 

1  See  448,  n.  1. 
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•  448  *  By  the  admirable  equity  of  the  civil  law,  donations 
causa  mortis  were  not  allowed  to  defeat  the  just  claims  of 
creditors ;  and  they  were  void  as  against  them  even  without  a 
fraudulent  intent  (a)  It  is  equally  the  language  of  the  modem 
civilians  and  of  the  English  law,  that  donations  cannot  be 
sustained  to  the  prejudice  of  existing  creditors,  {b)  ^  (x) 

death  of  the  donee  daring  his  life,  —  that  it  is  subject  to  the  claims  of  creditors,  and 
that,  on  the  death  of  the  donor,  the  property  vests  absolutely  in  the  donee,  and  no 
probate  is  required,  and  the  wife  may  be  that  donee. 

(a)  Dig.  89.  6.  17. 

{b)  Voet,  Com.  ad  Pand.  89,  5,  sec.  20  ;  Pothier,  Traite  des  Donations  entre  Vih, 
sec  8,  art.  1,  sec  2 ;  Toullier,  Droit  Ciyil  Franfais,  v.  783  ;  Smith  v.  Casen,  cited  in 
1  P.  Wms.  406,  note. 


1  DofuUio  Oatua  Mortis,  —  (a)  But  a 
donatio  causa  mortis  is  in  its  essential  char- 
acter a  gift  and  not  a  testament,  and  a 
title,  although  defeasible,  passes  by  the 
delivery.  The  property  given,  therefore, 
is  not  subject  to  contribution  with  lega- 
cies in  case  of  insufficiency  of  assets,  nor 
to  any  of  the  incidents  of  administration, 
and  it  is  said  to  be  only  subject  to  debts 
in  the  same  way  as  other  voluntary  con- 
veyances and  gifts  would  be.  MarshaU 
V.  Berry,  18  Allen,  43,  46.  For  the  same 
reasons  the  statutes  of  wills  are  held  not 
to  invalidate  this  class  of  dispositions. 
Marshall  v.  Berry,  supra  (the  case  of  a 
married  woman) ;  Moore  v,  Darton,  4  De 

(z)  Gifts  causa  mortis,  —  See  In  re 
Hughes,  59  L.  T.  586 ;  Gason  v.  Rich,  19 
L.  R.  Ir.  891 ;  Pluche  v.  Jones,  54  Fed. 
Rep.  860 ;  Nelson  v.  Sudiek,  40  Mo.  App. 
341  ;  32  Cent  L.  J.  27.  Gifts  causa  mor- 
tis are  inoperative  if  the  donor  recovers. 
Thomas  v.  Lewis,  89  Ya.  1;  see  Crue  v. 
Caldwell,  52  N.  J.  L.  215.  A  gift  causa 
mortis  is  good,  though  the  donor's  appre- 
hension of  death  related  to  a  surgical  op- 
eration, and  his  death  was  from  another 
disease  before  his  recovery  therefrom  : 
Ridden  v.  Thrall,  125  N.  Y.  572 ;  24  Abb. 
N.  C.  52 ;  though  it  includes  all  the 
donor's  j^ersonalty  :  Thomas  v.  Lewis,  89 
Ya.  1  ;  {eoniray  as  to  a  gift  inter  vivos  of 
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G.  &  Sra.  517.  [A  gift  caiua  mortis  differs 
from  an  ordinary  gift  only  in  that  it  is 
made  under  peculiar  circumstances,  and 
owing  to  those  circumstances  is  defeasible 
upon  certain  contingencies.  In  determin- 
ing the  validity  of  any  gift,  therefore, 
whether  its  validity  is  questioned  on  ac- 
count of  the  nature  of  the  property  or*  on 
account  of  insufficiency  of  delivery,  the 
fact  that  such  gift  was  causa  mortis  is  en- 
tirely immateriaL  The  fact  that  a  gift 
was  causa  mortis  is  important  simply  in 
determining  its  absolute  or  defeasible 
character.  The  gift  is  a  gift  inter  tnvos, 
subject  to  conditions.  Basket  v.  Hassell, 
107  U.  S.  602  ;  Conser  tr.  Snowden,  54  Md. 

all  the  donor's  personalty,  reserving  none 
for  support :  Boggs  v.  Hays,  44  Lau  Ann. 
859  ;)  and  though  the  deliveiy  is  symboli- 
cal only,  as  of  a  deposit  in  bank  by  a  gift, 
either  causa  mortis  or  inter  wcos^  of  the 
banker's  deposit  receipt,  or  of  a  bank  book, 
when  its  possession  alone  entitles  the  donee 
to  draw  the  fund.  See  Baakett «.  Hassell, 
107  U.  S.  602 ;  In  re  Dillon,  44  Ch.  D.  76 ; 
Farman  o.  Smith,  57  L.  J.  Ch.  687;  Taylor 
V.  Taylor,  J56  id.  597 ;  Cassidy  v.  Bel&st 
Banking  Co.,  22  I^  R.  Ir.  68  ;  Devlin  v. 
Greenwich  S.  Bank,  125  N.  Y.  756  ;  Cun- 
ningham o.  Davenport,  147  N.  Y.  48 ; 
Wheeler  «.  Glasgow,  97  Ala.  700 ;  Scholl- 
mier  v,  Schoendelen,  78  Iow%  426 ;  Tomer 
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175  ;  Walter  v.  Ford,  74  Mo.  195.    But  see  cauM  mortis  in  Moore  v.  Moore,  18  L.  R. 

Kenistons  v.  Scotr,  54  N.  H.  24,  where  it  Eq.  474.    It  is  clear  that  such  a  gift  may 

is  said  a  gift  causa  mortis  takes  effect  only  be  in  trust  as  well  as  absolute.    Sheedy  v. 

on  the  death  of  the  donor.     In  Pierce  v.  Roach,  124  Mass.  472  ;  Clough  v.  Clough, 

Boston  Savings   Bank,   129  Mass.   426,  117  Mass.  88 ;  Dunne  v.  Boyd,  8  Ir.  R. 

Sheedy  v.  Roach,  124  Mass.  472,  it  was  Eq.  609.  —  B.] 

held  that  delivery  of  a  savings-bank  book  {b)   What  are  Valid,  —  It  is  now  well 

was  a  good  delivery.     In  Coleman  v.  Par-  settled   that   the   promissory  note  of  a 

ker,  114  Mass.  80,  it  was  said  that  delivery  third  person,   although  payable  to  order 

of  a  key  to  a  trunk  would  be  sufficient,  and  not  indorsed,  may  pass  by  delivery 

(But  see  note  1,    (c),  stipnL)    See  also  as  a  gift  eauaa  mortis^  and  that  the  donee 

Stephenson's  Adm.  v.  King  (Ky.,  1888),  may  maintain  an  action  on  it,  in  the  name 

17  Rep.  Ill ;  McGrath  v,  Reynolds,  116  of  the  executor  or  administrator  of  the 

Mass.  566 ;  Miller  v.  Le  PSere,  186  Mass.  donor,   without  his  consent.      Bates   v, 

20.     It  has  been  said  that  a  writing  may  Kempton,  7  Gray,  882;  Chase  v.  Bedding, 

be  substituted  for  delivery.    Ellis  v.  Secor,  18  Gray,  418,  420  ;  Veal  v.  Veal,  27  Beav. 

81  Mich.  185 ;  Eennistons  v.  Sceva,  54  808 ;  ib.  809.    So  do  other  ckoses  in  ae- 

N.  H.  24.     But  see  McGrath  9.  Reynolds,  tion,  not  n^;otiable,  such  as  a  policy  of 

116  Mass.  566.    A  gift  of  a  check  payable  life  insurance,  &c.,  Witt  o.  Amis,  1  Best 

to  donee's  order  and  transferred,  but  not  &  S.  109;  Amis  v.  Witt,  88  Beav.  619  ; 

presented  to  the  bank,  was  held  valid  in  see  further,  Weeterlo  v.  De  Witt,  86  N.Y. 

Rolls  r.  Pearce,  5  Ch.  D.  780.    Compare  840 ;  Waring  v,  Edmonds,  11  Md.  424  ; 

Austin  V,  Mead,  15  Ch.  D.  651.    Rail-  including  bonds  executed  by  the  donee, 

way  stocks  were  held  incapable  of  gift  Lee  v.  Boak,  11  Gratt.  182.      And  the 

V.  Estabrook,  129  Mass.  425  ;  Scott  v.  one's  death  cannot  be  enforced  against  the 
Berkshire  Bank,  140  Mass.  157  ;  Nutt  v.  promisor's  executor.  Holmes  v.  Roper, 
Morse,  142  Mass.  1 ;  Alger  v.  North  End  S.  141  N.  Y.  64  ;  Hamer  v,  Sidway,  67  Hun, 
Bank,  146  Mass.  418  ;  Drew  v.  Hagerty,  229;  Morse  v.  Meston,  152  Mate.  5. 
81  Maine,  281 ;  Buckingham's  Appeal,  60  The  delivery  of  the  key  to  a  trunk  or 
Conn.  148  ;  Walsh  &.  Bowery  S.  Bank,  15  of  a  safety-deposit  box  containing  valu- 
Daly,  403  ;  Be  Cody,  65  Hun,  620  ;  Han-  ables,  which  is  not  taken  possession  of 
non  V,  Sheehan,  22  N.  Y.  S.  985  ;  Louoks  during  the  donor's  life,  is  not  a  sufficient 
V.  Johnson,  24  id.  267  ;  Walsh's  Appeal,  deliv^y  of  the  contents,  though  a  gift 
122  Penn.  St  177 ;  Devol  v.  Dye,  123  Ind.  cattsa  mortis  was  intended.  See  Goulding 
821;  Doughery  v,  Moore,  71  Md.  248;  v.  Horbury,  85Maine,  227;  Corle  v.  Monk- 
Daniel  V.  Smith,  64  Cal.  846 ;  Tomlinsou  house,  50  N.  J.  Eq.  537 ;  Keepers  v.  Fidel- 
V.  Ellison,  104  Mo.  105  ;  Crook  v.  First  ity  T.  &D.  Co.,  56  N.  J.  L.  802 ;  Yancey  v. 
Nat  Bank,  88  Wis.  81 ;  Page  v,  Lewis,  Field,  85  Va.  756  ;  Fearing  v.  Jones,  149 
89  Va.  1  ;  Jones  v,  Weakley,  99  Ala.  441 ;  Mass.  12;  Debinson  v,  Emmons,  158  Mass. 
Leyson  v.  Davis  (Mont),  42  Pac.  Rep.  775;  692  ;  Re  Somerville,  20  N.  Y.  S.  76 ;  Pink 
86  Cent  L.  J.  112,  354 ;  38  id.  47,  72.  v,  Chnrch,  14  id.  837  ;  Phipard  v.  Phi* 
Delivery  to  an  agent  to  hold  until  after  the  pard,  55  Hun,  488.  Equity  may  perfect 
donor's  death  is  not  sufficient  Augusta  a  gift  inter  vivos  or  causa  mortis,  if  inoom- 
S.  Bank  v,  Fogg,  82  Maine,  588  ;  Williams  plete,  by  declaring  the  donor's  executor  a 
V.  Guile,  117  N.  Y.  848;  Shackelford  v.  trustee.  In  re  Dillon,  44  Ch.  D.  76; 
Brown,  89  Mo.  546  ;  Walsh's  Appeal,  122  Smith's  Estate,  144  Penn.  St.  428 ;  Wylie 
Penn.  St.  177.  When  there  is  no  deliveiy  v.  Charlton,  48  Neb.  840.  The  recovery 
or  consideration,  a  promise  of  money  after  of  the  donor  from  his  illness  does  not  in- 
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deto  doe  hem  fani  to  tfe 
be  extittgothtd.  hj  dclifaj  of 
dace  of  thcai.  Moon  v.  Duton,  4  Do 
6.  4  8m.  517;  [Dnkad  r.  Tsykr,  52 
Iowa,  5031]  Bat  the  chock  of  the  dooor, 
CTcn  far  the  vbole  amomit  of  his  money 
on  depont,  if  not  fiinfiri  or  eiitepted 
beiDre  his  death,  is  not  a  food  rfoaflfie 

mortis.    Second  Kat.  Bank  v.  WQ- 

13  Mich. 


M'Gonndl  m,  Mmmj,  Ir.  Bep.  3  E^  4«Q. 
See  /»  fv  Beak,  L.  B.  IS  B4.  4S9.  But 
see  Pcnield  v.  Ihaycr,  3  E.  D.  Smith, 
305 ;  Gimp's  Appeal,  36  Conn.  88 ;  TO- 
livgMt  It.  Wheaton,  8  B.  L  536 ;  Dean 
V.  Dean,  43  Vt.  337. 

(c)  DdiDtry.  —Other  cases  on  the  suf- 
ficiency of  deBTeiy  are  French  v.  Bay- 
mood,  39  YU  623 ;  Cosnahan  v.  Gnoe,  15 
MooRb  P.  CL  215;  and  thorn  dted  onl^ 


L.  B.  6  Eq.  198 ;  Inn  Beak,  Lu  R.  13  438,  n.  L     [Wileox  «.  Mstteson,  53 

Eq.  489 ;  noi;  it  is  said,  is  any  mere  eon-  23.]    A  deiivery  of  the  key  of  a  tnmk 

tmct,  liafaility,  or  obligirfion  of  hi%  13  oontainiBg  bonds  was  hdd  not  a  soffident 

Mich.  291 ;  Hanis  V.  Oaik,  3  Comst  03 ;  defivenr  of  the  bonda.    Hatch  e.  Atkin- 

as,  for  insfcsnoe,  his  notc^  Flint  v.  Pkttee^  son,  56  Me.  324  ;  Powell  v.  HeUiear,  26 

33H.H.  520  (where  cases  SR  cited  arnAw).  BeaT.  261.     See  Beddd  v.  Dobne,  10 

And  the  principle  of  Hewitt  v.  Kaye  has  Simons*  244.    Bat  see  Cooper  v.  Bair,  45 

been  held  to  extend  to  the  deUyeiy  of  the  Btobi  9 ;  Miller  v.  Jeffraai^  4  Gimtt.  47^ 

book  of  a  depositor  in  a  saving  bank.  479. 


▼alidate  his  indonement  of  a  note 
mortis  in  a  sait  by  the  indonee  thereon. 
Halley  v.  Cbedic  (Ner.),  36  P^  Bep. 
783b  As  to  andoe  inflnenee  and  mcntid 
capacity  to  make  soeh  a  gift,  see  Sam  v. 
McCormick  (Minn.),  64  N.  W.  Bep.  385  ; 
Lane  e.  Moore,  151  Mass.  87.  Thoog^  a 
complete  gift  inier  vivos  cannot  be  mroked, 
the  donor  may,  before  his  death,  reroke  a 
gift  causa  mortis,  either  ezpresdy  or  by 
impb'catioD,  as  by  making  a  will.  Doran 
9.  Doimn,  99  CaL  811;  Kirk  o.  McCiiaker, 
22  N.  Y.  S.  780 ;  Walsh's  Appeal,  122 


Penn.  St.  177 ;  Albert  v.  Albert,  74  Md. 
526  ;  ManhaU  vl  Boamll,  93  l%nn.  261 ; 
Jayne  e.  Marphy,  31  m.  App.  28 ;  Mar- 
ston  V.  Marston,  64  N.  H.  146 ;  Yanghn 
9,  Moore.  89  Ya.  925  ;  Walker  v.  Joseph  D. 
aGa,47K.  J.Eq.342.  Soch  revocatioii 
is  not  effected  by  a  will  which  renews  the 
same  gift.  Branson  e.  Henry  (Ind.),  39 
N.  K  Bep.  256.  Gifts  cohw  moriu  are 
sabject  to  the  claims  of  the  donor's  cred- 
itors. Dnnn  v.  Germsn  A.  Bank,  109  Mo. 
90 ;  Wetmon  v.  Brook%  18  K.  Y.  &  852. 
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LECTURE  XXXIX. 

OP  CONTRACra 

In  entering  upon  bo  extensive  and  so  complicated  a  field  of 
inquiry  as  that  concerning  contracts,  we  must  necessarily  confine 
our  attention  to  a  general  outline  of  the  subject;  and  endeavor 
to  collect  and  arrange,  in  simple  and  perspicuous  order,  tiiose 
great  fundamental  principles  which  govern  the  doctrine  of  con- 
tracts, and  pervade  them  under  all  their  modifications  and 
variety,  (a) 

1.  Of  the  Parties  thereto.  —  An  executory  contract  is  an  agree- 
ment of  two  or  more  persons,  upon  suflScient  considera- 
tion, to  do,  or  not  to  do,  a  particular  thing.  (6)  (a;)     *  The  *  450 

(a)  The  latest  and  best  Practical  Treatise  in  the  English  Law  on  the  Law  of  Con- 
tracts not  nnder  seal  is  the  one  nnder  that  title  by  Mr.  Ghitty,  and  the  Philadelphia 
edition  of  1834  is  mnch  improved  by  notes  and  references  to  American  cases  by 
Francis  J.  Tronbat,  Esq.,  of  the  Pennsylvania  bar.  A  Treatise  on  the  Law  of  Con- 
tracts, and  Rights  and  Liabilities  of  Contracts,  by  C.  G.  Addison,  of  the  Inner  Temple, 
in  two  Yolnmes,  has  since  appeared,  and  is  faU  and  yeiy  comprehensive. 

(6)  2  Bl.  Comm.  442  ;  Plowd.  17,  a ;  Com.  Dig.  tit.  Agreement,  A,  1.  The  defi- 
nition of  a  contract  in  the  English  law  is  distinguished  for  neatness  and  precision. 
The  definition  in  the  Code  Napoleon,  n.  1101,  is  more  diffuse.  "A  contract,"  says 
that  code,  "is  an  agreement  by  which  one  or  more  persons  bind  themselves  to  one  or 
more  others,  to  give,  to  do,  or  not  to  do,  some  thing."  This  definition  is  essentially 
the  same  with  that  in  Pothier,  Traits  dee  Oblig.  n.  8.  A  contract,  says  C.  J.  Mar- 
shall, 4  Wheaton,  197,  is  an  agreement  in  which  a  party  nndertakes  to  do,  or  not  to 

(x)  OotUracl.  —  Making,  —  A  mistake  imposition  make  a  contact  voidable  only, 
by  one  railroad  agent  in  quoting  freight  not  void ;  bnt  a  conrt  of  eqnity  may  re- 
lates to  another  agent,  whose  offer  of  too  scind  a  contract  so  made  ab  iniHo,  Oteri 
Iowa  rate  is  accepted  by  a  shipper,  in  igno-  v.  Scalzo,  145  U.  8.  678 ;  Newbigging  v. 
ranee  of  the  mistake,  does  not  invalidate  Adam,  13  A.  C.  808 ;  84  Ch.  D.  682 ;  Jes- 
the  company's  agreement.  Borden  v.  sop  v.  Ivory,  168  Penn.  St  71.  One  who 
Richmond  &  D.  R.  Co.,  118  N.  0.  670.  captures  a  thief,  not  knowing  that  a  reward 
In  cases  of  forgery  the  parties'  minds  never  has  been  offered  therefor,  may  recover  the 
met,  and  a  foiged  instrument  cannot  be  reward.  Everman  v.  Hyman,  8  Ind.  App. 
ratified.  Henry  v.  Heeb,  114  Ind.  276.  469.  "  There  is  no  such  thing  as  looking 
In  general  fraud,  accident^  mistake,  or  at  the  snbatance  of  an  agreement,  apart 
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agreement  is  either  under  seal  or  not  under  seal.  If  under 
seal,  it  is  denominated  a  specialty,  and,  if  not  under  seal,  an 
agreement  by  parol ;  and  the  latter  includes  equally  verbal  and 
written  contracts  not  under  seal,  (a)     The  agreement  conveys  an 

do,  a  particalar  thing.  An  able  writer  on  contracts,  in  the  American  Jurist  [xx.  1] 
for  October,  1888,  prefers  this  definition,  which  drops  the  word  ''consideration,'*  to 
that  of  Bkckstone.  But  as  an  agreement,  valid  in  law,  necessarily  requires  partiet, 
a  suffieUiU  eoMideration,  and  an  olffeett  all  these  essential  members  of  the  definition 
onght  to  be  stated,  or  the  definition  is  imperfect.  A  sufficient  consideration  is  in 
the  purview  of  the  English  law  essential  to  the  legal  obligstion  of  a  contract ;  and 
the  only  difference  between  simple  contracts  and  spedaltjes  is,  that  in  the  latter  the 
consideration  is  presumed,  and  so  strongly  that  the  obligor  is  estopped,  by  the 
solemnity  of  the  instrument,  from  averring  a  want  of  consideration.  See  fi|/ra,  464, 
note.  In  the  Partidas,  pt.  5,  tit  11,  law  1,  a  promise  ia  defined  to  be  "  a  verbal  sgree- 
ment,  mutually  entered  into  between  men,  with  an  intention  to  obligate  themaelvw, 
the  one  to  the  other,  to  give  or  to  do  a  certain  thing  agreed  upon."  See  the  transla- 
tion of  the  Partidas  on  Contracts  and  Sales,  by  Messrs.  Moreau  k  Carlton,  New 
Orleans,  1820.  The  Partidas  is  the  principal  code  of  the  Spanish  laws,  compiled  in 
Spain,  under  the  reign  of  Alphonso  the  Wise,  in  the  middle  of  the  thirteenth  century  ; 
and  it  is  declared  by  the  translators  to  excel  every  other  body  of  law  in  simplicity 
of  style  and  deamess  of  expression.  It  is  essentially  an  abridgment  of  the  civil  law ; 
and  it  appears  to  be  a  code  of  legal  principles,  which  is  at  once  plain,  simple,  conciae^ 
Just,  and  unostentatious  to  an  eminent  degree. 

(a)  Ram  v,  Hughes,  7  T.  B.  350,  note  ;  Ballard  v.  Walker,  8  Johns.  Cas.  60. 


from  looking  at  the  language  which  the 
parties  have  used.  It  is  only  by  a  study 
of  the  whole  of  the  language  that  the  sub- 
stance  can  be  ascertained."  Ld.  Herschell, 
L.  C.  inMcEntirev.  Crossley  Bros.,  [1895] 
A.  C.  467,  468. 

A  party  who  signs  a  contract  containing 
blanks  which  are  not  filled  out  according 
to  his  instructions  may,  when  not  estopped 
by  his  conduct,  avoid  it  without  first  hav- 
ing it  reformed.  Richards  v.  Day,  137 
N.  Y.  183.  A  contract  is  binding  though 
not  read,  and  a  railroad  passenger  who 
accepts  a  free  pass  is  bound  by  conditions 
printed  thereon,  though  not  known  to 
him.  Quimby  p.  Boston  &  Maine  R.  Co., 
150  Mass.  365.  One  who  cannot  read  or 
write  roust  be  fairly  informed  of  the  con- 
tents of  his  written  contract.  Green  v. 
Maloney,  7  Houst  (Del. ),  22.  A  certifi- 
cate of  stock  may,  however,  be  indorsed 
in  blank  ;  and,  though  such  a  certificate 
is  not  negotiable,  unless  by  usage,  a  better 
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title  may  sometimes  by  estoppel  be  con- 
veyed by  such  an  assignment'  in  blank 
than  the  transferror  had.  See  Lowell  on 
Transfer  of  Stock,  §§  45, 129  ;  London  k 
County  B.  Co.  v.  London  &  R.  P.  Bank, 
20  Q.  B.  D.  232  ;  Sheffield  v.  London  J. 
S.  Bank,  13  A.  C.  333  ;  Colonial  Bank  v, 
Cady,  16  A.  C.  267 ;  Same  v.  Hepworth, 
86  Ch.  D.  36. 

A  party  is  bound  by  a  unilateral  con- 
tract when  he  has  received  the  consider- 
ation baii^ned  for.  Coopei^  o.  Lansing 
Wheel  Co.,  94  Mich.  272.  Such  a  con- 
tract, when  accepted  by  the  acts  and 
course  of  dealing  of  the  psrty  not  bound, 
is  sufficiently  mutual  to  enable  the  otiier 
party  to  obtain  specific  performance  there- 
of. Bigler  o.  Baker,  40  Neb.  826 ;  Rig- 
don  9.  Conley,  141  III.  666  ;  Vogel  v. 
Pekoe,  167  ni.  889;  Muscatine  W.  Go. 
o.  Muscatine  L.  Co.,  85  Iowa,  112 ; 
Sen^cal  v.  Pauz^  14  A.  C.  687. 
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interest  either  in  posse$9ion  or  in  action.  If,  .for  instance,  one 
person  sells  and  delivers  goods  to  another  for  a  price*  paid,  the 
agreement  is  executed,  and  becomes  complete  and  absolute ;  but 
if  the  vendor  agrees  to  sell  and  deliver  at  a  future  time,  and  for 
a  stipulated  price,  and  the  other  party  agrees  to  accept  and  pay, 
the  contract  is  exeeutorify  and  rests  in  action  merely.  There  are 
also  express  and  implied  contracts.  The  former  exists  when  the 
parties  contract  in  express  words,  or  by  writing ;  and  the  latter 
are  those  contracts  which  the  law  raises  or  presumes,  by  reason 
of  some  value  or  service  rendered,  and  because  common  justice 
requires  it  ^  (x) 


^  The  student  Bhonld  take  notice  that 
the  phrase  implied  contract  means  two 
things,  which  have  no  connection  with 
each  other.  It  is  appUed  in  the  first  pbice 
to  those  contracts,  properly  express,  where 
the  promise  is  signified  by  other  means 
than  by  words,  as  when  a  man  orders 
goods  at  a  shop,  and  says  nothing  further. 
Austin  on  Jurisp.  3d  ed.  825.  Secondly, 
to  a  class  of  cases  which  are  not  contracts 
at  all,  but  which  the  law  by  a  fiction  treats 


as  contracts,  implying,  as  it  is  said,  the 
request,  consideration,  or  promise,  in  order 
to  render  the  common-law  forms  of  action 
ex  oofUradu  available.  This  fiction  has 
always  been  a  source  of  confusion,  and  is 
not  needed  where  forms  of  action  are  abol« 
ished,  and  a  recovery  may  be  had  on  a 
simple  statement  of  the  actual  facts.  See 
Hertzog  v,  Hertzog,  29  Peun.  St.  465 ;  5 
Am.  Law  Rev.  11,  12. 


(x)  The  law  does  not  raise  an  implied  private  person^s  request  for  bids  to  build 

promise  to  pay  in  such  cases  as  the  follow-  a  house  does  not  bind  him  to  accept  the 

ing :  —  by  a  subscriber  to  a  board-of-trade  lowest  bidder.     Leskie  v,  Haseltine,  155 

building,  whose  subscription  fails  for  non-  Penn.  St.  98. 

fulfilment  of  a  condition,  but  whose  pro-         A  sick  patient  impliedly  agrees  to  pay 

perty   is    thereby    increased    in    value  :  a  consulting  physician,  though  the  attend- 

Cincinnati,  &c.  R.  Co.  v,  Bensley,  6  U.  S.  ing  physician  agreed  to  pay  him.    Glenn  v. 

App.  115 ;  payment  of  the  balance  of  a  Savage,  14  Oregon,  567.    Continued  use 

subscription,  where  part  thereof  has  been  of  mechanical  apparatus,  after  notice  of  an 

voluntarily  paid,  though  not  legally  bind-  increase  in  its  rental,  does  not  raise  an 

ing :  Albany  First  Prss.  Church  v.  Cooper,  implied  promise  to  pay  such  rental.    Lam- 

112  N.  T.  517 ;  by  a  patient  in  charitable  son  Cons.  S.  S.  Co.  v,  Weil,  8  N.  T.  S. 

institution  who  receives  treatment  or  sup-  886.      Covenants    in    law,    or    implied 

port :  Montgomery  County  Com'rs  v.  Ris-  warranties,  are  founded  upon  the  parties' 

tine,  124  Ind.  242  ;  or  future  performance  presumed  intention  and  upon  reason.    The 

of  a  void  contract  to  accept  water  because  it  Moorcock,  14  P.  D.  64. 
has  already  been  furnished  thereunder  for  Promises  implied  by  law  on  the  part 

several  years.    Milford  v.  Milford  W.  Co.,  of  two  or  more  persons  are  presumably 

124  Penn.  St.  610.  joint.    Elliott  v.  BeU,  87  W.  Ya.  884. 

A  statement  by  the  owner  of  property         Where  an  express  contract  is  shown, 

of  the  lowest  price  at  which  he  will  sell  is  the  plaintiff  cannot  recover  upon  an  im- 

not  an  implied  offer  to  sell  to  the  inquirer,  plied  contract,  either  against  him  or  a 

Harvey  v.  Facey,  [1898]  A.  C.  552.     A  third  party.    Shaw  v.  Graves,  79  Maine, 
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Every  contract,  valid  in  law,  is  made  between  parties  having 
sufficient  understanding,  and  age,  and  freedom  of  will,  and  of 
the  exercise  of  it,  for  the  given  case.  We  have  already  con- 
sidered how  far  infants  and  married  women  are  competent  to 
contract  The  contracts  of  Imiatics  are  generally  void  from  the 
period  at  which  the  inquisition  finds  the  lunacy  to  have  com- 
menced, (i)  But  the  inquisition  is  not  conclusive  evidence  of 
the  fact ;  and  the  party  affected  by  the  allegation  of  lunacy  may 
gainsay  it  by  proof,  without  first  traversing  the  inquisition.  (<?) 
In  the  case  of  Baxter  v.  The  Earl  of  Partemauthj  the  K.  B.  went 

quite  far  towards  annihilating  the  plea  of  lunacy  in  the 
*  451  case  of  fair  *  dealing ;  for  they  held  that  the  inquisition  of 

lunacy  wad  not  admitted  to  form  any  defence,  on  the  ground 
that  the  goods  furnished  by  the  tradesman  were  suitable  to  the 
condition  of  the  defendant,  and -that  he  had  no  reason  to  suppose 

lb)  Attorney-General  v.  Parkhnrst,  1  Ch.  Gas.  112. 

(c)  Seigeson  v,  Sealey,  2  Atk.  412 ;  Faulder  v.  Silk,  8  Camp.  126 ;  Baxter  v,  Eaxl 
of  Portsmonth,  5  B.  &  G.  170  ;  a.  a  7  Dow.  k  RyL  614  ;  2  Cair.  &  P.  178 ;  Den  v. 
Clark,  6  Halst.  217. 


166 ;  Davidson  v,  Biermann,  27  Mo.  App. 
655  ;  Lawrence  v,  Hester,  98  N.  G.  79 ; 
Nunn  V.  Townee  (Texas),  23  S.  W.  Bep. 
1117.  Where  an  implied  contract  exists 
to  pay  for  goods  used,  like  goods  taken 
wrongfully  cannot  be  inclnded  in  a  suit 
on  SQch  contract.  Newmarket  M.  Go.  v. 
Goon,  150  Mass.  566. 

Uncertain  and  indefinite  agreements 
are  not  binding.  Sx  parte  Baxter,  [1892] 
2  Q.  B.  478 ;  Sergeant  v,  Dwyer,  44  Minn. 
809  ;  Wills  o,  Carpenter,  75  Md.  80. 

A  contract  may  be  inferred  to  exist  from 
such  circumstances  as  would  nsnaUy  lead 
to  the  giving  and  accepting  of  a  promise 
by  persons  ordinarily  honest  and  careful. 
ExparU  Ford,  16  Q.  6.  D.  807  ;  Davidson 
V.  Westchester  G.  L.  Go.,  99  N.  Y.  568  ; 
Plimpton  V.  Gleason,  57  Yt  604. 

Qtuui  corUraeta.  —  "  Implied  contracts 
are  tme  contracts,  while  quasi-contracts  are 
not.  In  implied  contracts,  acts  and  cir- 
cumstances are  the  symbols  of  the  same 
ingredients  which  «re  jgrmlwlizftd,  in  ex- 
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press  contracts,  by  words  ;  and  whether  a 
man  employs  one  set  of  symbols  or  the  other 
must  be  a  matter  of  indifference  so  far  as 
concerns  the  theory  of  agreement.  Bnt  a 
quaai-oontract  is  not  a  contract  at  all.  The 
commonest  sample  of  the  class  is  t|io  rala- 
tion  subsisting  between  two  persons,  one  of 
whom  has  paid  money  to  the  other  through 
mistake.  The  law,  consulting  the  interests 
of  morality,  imposes  an  obligation  on  the 
receiver  to  refund  ;  bnt  the  very  nature  of 
the  transaction  indicates  that  it  is  not  a 
contract,  inasmuch  as  the  convention,  the 
roost  essential  ingredient  of  contract,  is 
wanting/*  Maine's  Ancient  Law  (4th  ed.), 
848.  The  word  "quasi "  denotes  connec- 
tion with  a  topic  by  a  strong  8nper6cial 
analogy  or  resemblance.  Ibid.  Quasi- 
contracts  are  generally  treated  to-day  as 
either  a  species  of  simple  contract,  though 
not  depending  upon  the  defendant's  assent* 
or  as  contracts  of  record.  See  Prof.  Wm. 
A.  Keener's  article  in  7  Harv.  L.  Bev.  57. 
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that  the  defendant  was  a  lunatic,  (a)  So  in  Niell  v.  Morley^  {h) 
the  master  of  the  rolls  held  that  a  court  of  equity  would  not 
interfere  to  set  aside  a- contract  overreached  by  an  inquisition  of 
lunacy,  if  it  was  fair,  and  made  without  notice  of  the  derange- 
ment (c) 

The  general  rule  is  that  sanity  is  to  be  presumed  until  the 
contrary  be  proved ;  and,  therefore,  by  the  common  law,  a  deed 
made  by  a  person  non  compos  is  voidable  only,  and  not  void; 
and  when  an  act  is  sought  to  be  avoided,  on  the  ground  of  mental 
imbecility,  the  proof  of  the  fact  lies'  upon  the  person  who  alleges 
it.  On  the  other  hand,  if  a  general  mental  derangement  be  once 
established  or  conceded,  the  presumption  is  shifted  to  the  other 
side,  and  sanity  is  then  to  be  shown,  (d)  The  party  himself  may 
set  up  as  a  defence,  and  in  avoidance  of  the  contract,  that  he  was 
non  compos  mentis  when  it  was  alleged  to  have  been  made.  The 
principle  advanced  by  Littleton  and  Coke,  (e)  that  a  man  shall 
not  be  heard  to  stultify  himself,  has  been  properly  exploded,  as 
being  manifestly  absurd  and  against  natural  justice.  (/)  ^  (x) 

(a)  See  also,  to  8.  P.,  Brown  r.  Jodrell,  8  Car.  k  P.  80. 
{b)  9  Ves.  478. 

(c)  The  English  act  of  August  4,  1845,  contains  judicious  and  humane  provisions, 
lelative  to  the  care  and  treatment  of  lunatics. 

(d)  Swinb.  pt.  2,  sec  8,  IT  4,  7  ;  Attorney  General  v.  Pamther,  8  Bro.  C.  C.  441 ; 
Lord  Erskine,  in  White  r.  Wilson,  18  Ves.  88  ;  Jackson  v.  Van  Dusen,  6  Johns.  144 ; 
Ballew  V,  Clark,  2  Ired.  (N.  C.)  28 ;  AUis  v,  BUUngs,  6  Met  416. 

(«)  Littleton,  sec.  406  ;  Beverley's  Case,  4  Co.  128  ;  Co.  Litt  247,  a. 

(/)  F.  N.  B.  202,  D ;  Yates  v.  Boen,  Str.  1104  ;  Lord  Holt,  in  Cole  v.  Bobins, 
Buller  (N.  P.),  172  ;  Webster  r.  Woodford,  8  Day,  98 ;  Grant  v.  Thompson,  4  Conn. 
208 ;  MiteheU  r.  Kingman,  6  Pick.  431 ;  Rice  ».  Peet,  16  Johns.  608 ;  Ballew  v,  Clark, 
2  Ired.  (N.  C.)  28.  In  Baxter  v.  Earl  of  Portsmouth,  supra,  460,  n.  (c),  Littledale,  J., 
said  that  a  gpeciaUy  might  be  avoided  by  plea  of  lunacy,  if,  at  the  time  it  was  exe- 
cuted, the  defendant  was  non  compos  mentis  ;  but  that  the  rule  did  not  apply  to  the 
case  of  necessaries  supplied  to  a  person  insane  on  some  particular  subject  and  sound 
on  others,  though  found  by  inquisition  to  have  been  of  unsound  mind  when  the  con- 

1  Qtpaeity  to  QnUraet.  —  (a)  Insanity,  purchased  a  life  annuity  of  the  defendant, 

— The  leading  case  since  the  date  of  the  and   the  jury   found  that  the  purchase 

text  is  Molton  v,  Oamroux,  2  Kxch.  487  ;  was  a  transaction  in  the  ordinary  course 

4  Exch.  17.    A  person  of  unsound  mind  of  the  affairs   of  human  life,  that  the 

(x)  The  law  implies  an  obligation  on  Rhodes,  Rhodes  v.  Rhodes,  44  Ch.  D.  94. 

the  part  of  a  lunatic  to  pay,  out  of  his  own  See  In  re  Weaver,  21  Ch.  D.  616  ;  Van 

property,  for  necessaries  supplied  to  him  Horn  v.  Hann,  89  N.  J.  L.  207  ;  Sawyer 

and  suitable  to  his  position  in  lifQ.    In  rs  v,    Lufkin,  66  Maine,  808.     9hch  im- 
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The  rule  formerly  was,  that  intoxication  (y)  was  no  excuse, 
and  created  no  privilege  or  plea  in  avoidance  of  a  contract ;  (^) 

tract  was  made.  And  in  Brown  v.  Jodrell,  8  Car.  &  P.  30  ;  s.  o.  1  Moody  it  M.  105, 
Lord  Tenterden  would  not  allow  a  defendant  to  stultify  himself  in  an  action  of 
assumpsit  for  work  and  labor,  unless  he  could  show  imposition  in  consequence  of 
mental  imbecility.  The  point,  whether  unsound  mind  could  be  a  defence  in  the  case 
of  an  unexecuted  contract,  was  expressly  waived  in  the  case  of  Baxter  v.  Earl  of 
Portsmouth.  The  rule  allowing  defendant  to  stultify  himself  by  plea  seems  now  to 
be  confined  to  specialties. 

(g)  Co,  Utt  247,  a ;  Johnson  r.  Medlicott,  cited  in  8  P.  Wms.  130. 

granting  of  the  annuity  was  a  &ir  trans-  vens,  48  N.  H.  183.    In  Elliot  v.  Ince, 

action,  and  of  good  faith  on  the  part  of  7  De  Q.,  M.  &  G.  475,  487,  the  principle 

the  defendant,  without  any  knowledge  or  of  Molton  v,  Camroux  was  said  to  be  that 

notice  on  the  part  of  the  defendant  of  the  an  executed  contract,  where  parties  hare 

unsoundness  of  mind.     Upon  this  finding  been  dealing  fairly  and  in  ignorance  of 

the  court  held  that  the  administrator  of  the  lunacy,  shall  not  be  set  aside.    This 

the  lunatic  could  not  sustain  an  action  for  was  called  a  decision  of  necessity,  and  it 

money  had  and  received,  or  recover  the  was  suggested    that  the  same  principle 

consideration  of  the    annuity.      Beavan  might  apply  to  sales  of  land  or  mortgages. 

V.  M'Donnell,  9  Exch.  809 ;  Campbell  v.  See  further.  Manning  v.  Gill,  L.  R.  13  Eq. 

Hooper,  3  Sm.  &  G.  158 ;  Toung  v.  Ste-  485 ;  [Matthiessou,  ice.  Co.  v.  McMahon's 


plied  contract  is  rebutted  by  showing  an 
express  contract  irith  the  guardian.  Mass. 
Gen.  Hospital  v.  Fairbanks,  129  Mass.  78  ; 
8.  c.  182  Mass.  414.  When  the  attempt 
is  to  enforce  an  express  contract,  the  bet- 
ter role  is  that  ignorance  of  the  lunacy  is 
immaterial,  the  question  being  one  of  ca- 
pacity. Van  Patton  v.  Beala,  46  Iowa, 
62;  Mnsselman  o.  Cravens,  47  Ind.  1. 
As  to  what  is  sufficient  lunacy  to  avoid  a 
contract,  see  Jenkins  v.  Morris,  14  Ch.  D. 


674.  Equity  Courts  may  give  directions 
for  a  lunatic's  maintenance  out  of  his 
property,  either  income  or  capital,  under 
its  control,  but  have  no  jurisdiction  to  ap- 
point a  guardian  of  his  person.     Be  Bligfa, 

12  Ch.    D.  364  ;  Be  Brandon's  Trusts* 

13  Ch.  D.  773  ;  Re  Silva,  57  L.  J.  Ch. 
281 :  Me  Tuer's  Will  Trusts,  32  Ch.  D. 
89  ;  Re  Darling,  89  Ch.  D.  208  ;  JBtf  Whit- 
taker,  42  Ch.  D.  119.  These  Coorte  have 
power  to  bind  the  equitable  interests  of 


(y)  A  contract  executed  when  one  of  stances.     Baird  v.  Howard,  51  Ohio  St. 

the  parties  is  so  intoxicated  as  to  be  in-  57.     Relief  in  equity  in  such  case  depends 

capable  of  consenting  or  contracting  is  upon  whether  the  other  party  made  him 

invalid  between  the  parties,  but  not  as  intoxicated  or  took    nnfjsir  advantage  of 

against  a  bona  fide  purchaser  for  value ;  his   condition.      Young   v.   Lamont,  66 

Page  V.  Krekey,   137  N.   Y.   307,   312 ;  Minn.  216 ;  Loftus  v.  Mahoney,  89  Va. 

Williamson  v.  Lawrence,  28  N.  Y.  S.  594;  576;  see  Lyon  •.  Phillips,  106  Penn.  St 

Franks  v.  Jones,  89  Kansas,  236;  Black's  57;  Bush  o.  Brrinig,  113  id.   810.    The 

Appeal,  182  Penn.  St.  184 ;  or  with  re-  party  may  ratify  such  a  contract  when 

jtpect  to  borrowed  money.     Haneklau  v.  he  is  sober.    Matthews  v.  Baxter,  L.  R. 

Felchlin,  57  Mo.  App.  602.      The  other  8    Ex.    182 ;   Carpenter  v.  Rodgeia,  61 

party  may    be   liable   for  conversion  of  Mich.  884. 
property*  obtained  under  these   drcum- 
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but  it  is  now  settled,  according  to  the  dictate  of  good  sense  and 

common  justice,  that  a  contract  made  by  a  person  so  destitute  of 

Adm'r,  88  N.  J.  L.  586;  Lancaster  Co.  As  to  insanity  as  affecting  testamen* 

Nat  Bank  o.  Moore,  78  Penn.  St.  407.]  tary  capacity,  see  iv.  508,  n.  2. 

But  insanity  has  been  held  a  good  defence  (6)  Btaf  and  Dumb. — The  notion  of 

to  an  action  for  money  lent  and  for  ser-  the  ancient  English  authors,  mentioned 

▼ices,  when  only  unknown  to  the  plaintiff  in  the  text,  452,  458,  was  derived  from 

through  his  negligence.     Lincoln  v.  Buck-  texts  of  the  dvil  law  having  a  technical 

master,  32  Vt.  652.    And  in  some  cases  and  limited  significance  which  was  grad- 

where  it  does  not  appear  that  the  grantee  uaUy  lost  sight  of.     Mutum  neque  v^i/m- 

knew  that  the  grantor  was  insane  at  the  lari  neque  proinittere  posse  palam  est,  quod 

time   of   making  a  conveyance,    it   has  et  in  snrdo  receptum  est.     Inst  8.  20.  7 ; 

been  held  that  the  latter  could  avoid  his  and  commentary  of  Vinnius;  Gaius,  3, 105. 

deed  and  recover  the  land  which  it  pur-  It  was  clear  that  a  dumb  person  could 

ported  to    convey   without    putting    hia  not  be  a  party  to  a  contract  entered  into 

grantee  in  statu  quo.     Gibson  v.  Soper,  by  the  technical  form  of  a  stipulation, 

6  Gray,  279, 282  ;  [but  see  Eaton  c;.  Eaton,  because   an    oral    interrogation    and   re- 

87  N.  J.  L.  108, 118  ;  Scaulan  o.  Cobb,  85  spouse  in  certain  formal  words  were  of 

111.  296;]  Bond  p.  Bond,  7  Allen,  1;  Darby  the  essence  of   that    kind    of   contract 

0.  Hayford,  56  Me.  246.  Neither  could  one  who  was  deaf,  because 

On  the  other  hand,    the  sane  party  he  could  not  hear  the  question  and  an- 

cannot  avoid  the  specific  performance  of  swer.    Mutum  nihil  pertinere  ad  obliga- 

a  contract,    approved    by    the    lunatic's  tionem  verborum  natnra  manifestum  est. 

guardian,  on  this  ground.    Allen  v.  Berry-  Sed  et  de  surdo  idem  dicitur,  quia  etiani 

hill,  27  Iowa,  584.  si  loqui  possit,  sive  promittit,  verba  stipu- 


lunatics,  not  so  found  by  inquisition,  Intyre  v.  Sholty,  24  111.  App.  605;  121 
by  making  an  election  on  their  behalf.  111.  660.  He  is  not  liable  to  exemplary 
Wilder  v.  Pigott,  22  Ch.  D.  268 ;  and  damages.  Mclntyre  v.  Sholty,  wpm.  A 
they  may  older  income  paid  to  a  lunatic's  lunatic  is  likewise  liable  for  the  defective 
wife  for  his  maintenance.  Be  Silva,  58  condition  of  his  real  estate  which  is  un- 
L.  T.  46.  They  have,  however,  no  jur-  der  his  guardian's  care  and  mansgement. 
iadiction  to  apply  the  property  of  a  luna-  Ibid  ;  Morain  ».  Devlin,  182  Mass.  87; 
tic  (not  so  found)  to  his  maintenance,  Williams  v.  Hays,  148  N.  Y.  442. 
unless  he  has  money  in  Court,  or  the  In  England  actions  regardiug  property, 
■Court  has  control  over  his  property  by  real  or  personal,  including  partition  suits, 
reason  of  some  pending  suit  or  proceeding  may  be  brought  by  a  person  of  unsound 
relating  thereto.  Re  Grimmett's  Trusts,  mind,  not  so  found,  by  a  next  friend. 
56  L.  Ch.  419  ;  W.  NT.  (1887)  87.  Equity  Porter  •.  Porter.  87  Ch.  D.  420 ;  Watt  v. 
does  not  supersede  a  commission  of  lunacy  Leach,  26  W.  R.  475,  overruling  Half- 
after  the  lunatic's  death.  J20  Owens,  186  hide  t».  Robinson,  mpra;  Waterhouse  v. 
N.  Y.  642.  Worsnop,  59  L.  T.  140.  In  most,  if  not 
A  lunatic,  like  an  infant,  is  liable  for  all,  of  the  States,  a  lunatic  sues  by  his 
his  torts,  both  of  nonfeasance  and  mis-  gnardian.  See  Dorsheimer  v.  Roorback, 
feasance,  except  those  torts  in  which  in-  18  N.  J.  Eq.  488  ;  Covington  v.  Neftzger, 
tent  or  malice  is  a  necessary  ingredient  140  111.  608  ;  Whetstone  v.  Whetstone, 
Williams  v.  Hays,  148  N.  Y.  442  ;  JeweH  75  Als.  490  ;  Dudgeon  r.  Wa4son,  28  Fed. 
V.  Colby  (N.  H.),  24  Atl.  Rep.  902 ;  Mc-  Rep.  161 ;  Denny  v.  Denny,  8  Allen,  811 ; 
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reason  as  not  to  know  the  consequences  of  his  contract, 
♦  462  though  his  incompetency  be  produced  by  intoxication,  *  is 


lantiB  exaadire  debet ;  aive  stipolatur, 
debet  exaadire  verba  promittentis ;  onde 
apparet  non  de  eo  nos  loqai  qui  taidius 
exanditk  aed  qui  omnino  non  exaadit. 
D.  44.  7.  1,  i  li  a  aeq.  Bracton  nearly 
copies  the  paasage  in  the  Institotee  in  a 
different  place  from  that  cited  above  (L. 
8.  t  100),  but  shows  that  he  had  lost  the 
technical  sense  of  the  word  sHpulari  by 
adding  nisi  sU  qui  dieoU  quod  hocfactre  poa- 
twU  per  nului  et  per  acripttwam,  whereas 
stipulation,  in  the  Latin  sense,  could  only 
be  effected,  as  has  been  said,  by  the  oral 
formula.  At  f.  12  Biacton  intimates  that 
a  dumb  person  cannot  amaerUiref  using 
that  word  in  the  sense  of  express  assent. 
Fleta,  who  copied  Bracton  as  Bracton 
copied  the  Italian  civilian  Azo,  says, 
Competit  autem  exceptio  teuenti  propter 


defectum  nature  petentis,  vel  si  natural- 
iter  a  uativitate  surdus  fuerit  aut  matusy 
tales  enim  adquiiere  non  poterunt  nee 
alienare,  nee  consentire,  quod  non  est  de 
tarde  mutis  vel  surdis,  &c.  L.  6,  c.  40, 
§  2 ;  cf.  L.  8,  c.  3,  §  10 ;  Bracton,  t  421. 
Here  nee  poterunt  eonsenHre  seems  to  mean 
that  they  are  incapable  of  the  consenting 
mind,  a  further  aberration  from  the  orig- 
inal doctrine ;  while  the  proviso  of  the 
Soman  law  that  the  disqualificatiou  does 
not  attach  to  one  who  is  only  slow  of 
hearing  {qui  tardius  exaudit)  has  assumed 
the  form  of  an  antithesis  suggested  by 
the  misplaced  acuteness  of  Bracton,  be- 
tween those  bom  deaf  or  dumb  and  thoee 
who  have  become  so  later  in  life ;  for  such 
seems  to  be  the  translation  of  tarde  mtUis, 
When  we   come   down   to   the  time  of 


Warfield  v.  Fisk,  186  Mass.  219  ;  Rich- 
mond 9.  Adams  Nat.  Bank,  152  Mass. 
359 ;  Bird  v.  Bird,  21  Gratt.  712  ;  Cha- 
vannes  v,  Priestley,  80  Iowa,  316.  The 
guardian  of  an  insane  person,  having  no 
title  or  interest  in  his  ward's  estate,  can- 
not maintain  a  bill  in  his  own  name  to 
set  aside  a  conveyance  by  the  ward.  Lom- 
bard V,  Morse,  155  Mass.  186. 

If  it  ii  doubtful  whether,  there  being  no 
inquisition,  the  lunacy  had  begun  when 
the  alleged  lunatic  made  a  contract,  his 
capacity  is  a  question  of  fact,  but  the  pre- 
sumption is  in  favor  of  his  sanity.  Im- 
perial Loan  Co.  v.  Stone,  [1892]  1  Q.  B. 
599  ;  Buckey  ».  Buckey,  88  W.  V.  168 ; 
see  West  v.  Douglas,  145  III.  164  ;  Johnson 
V.  Harmon,  9.4  U.  S.  871,  878,  879 ;  Boor- 
man  V.  N.  W.  M.  R.  Ass'n,  90  Wis.  144; 
Schaps  V,  Lehner,  54  Minn.  208  ;  Odom  v, 
Riddick,  104  K.  0.  515.  The  presumption 
is  against  sanity,  when  it  is  sought  to  es- 
tablish a  lucid  interval.  Wright ».  Wright, 
189  Mass.  177;  Sewall  v.  Robbins,  189 
Mass.  164  ;  Overall  v.  State,  15  I^ea,  672 ; 
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Wright  V.Jackson,  59  Wis.  569.  Belief  is 
spiritualism  does  not  necessarily  affect  the 
validity  of  a  contract  Lewis  v,  Arbuckle» 
85  Iowa,  885  ;  Middleditch  v.  WiUiams, 
45  N.  J.  Eq.  726.  An  insane  person's 
deed  may  be  disaffirmed  vrithont  returning 
the  consideration  and  without  regard  to 
the  grantee's  good  faith.  Yalpey  v.  Rea, 
180  Mass.  884  ;  Brigham  «.  Fayerweather, 
144  Mass.  48  ;  Edwards  v.  Davenport,  4 
McCrary,  84;  Anglo-Cal.  Bank  v.  Ames^ 
27  Fed.  Sep.  727 ;  Brown  v.  Miles,  61 
Hun,  458 ;  Ricketts  v.  Jolliff,  62  Aiss. 
440  ;  Rannells  o.  Gemer,  80  Mo.  474. 
But  see  Boyer  v,  Berryman,  126  Ind.  451 ; 
Alexander  v,  Haskins,  68  Iowa,  78  ;  Bum- 
ham  V.  Kidwell,  118  III.  425.  A  judg- 
ment or  decree,  actually  entered  against 
an  insane  person,  is  not  void,  and  can- 
not be  attacked  collaterally.  Withrow  v. 
Smithson,  87  W.  Va.  757  ;  White  v.  Hin- 
ton,  8  Wyo.  754  ;  see  Fumival  v.  Brooke, 
49  L  T.  184  ;  Bond  v.  Nenschwander,  86 
Wis.  891 ;  Ewiog  v.  Wilsra,  68  Texas. 
88. 
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void,  (a)     This  question  was  fully  and  ably  considered  in  Barrett 
Y.  Buxton  ;{b)  and  it  was  decided  that  an  obligation,  executed 

(a)  Lord  Holt,  in  Cole  v.  Bobins,  Bailer,  N.  P.  172  ;  Lord  Ellenborough,  in  Pitt 
9.  Smith,  3  Camp.  88;  1  Starlde,  126  ;  Sir  William  Grant,  in  Cooke  v.  Clayworth,  18 
Yes.  12 ;  Wade  v.  Colvert,  2  Mill,  Const  27  ;  Ring  v.  Huntington,  1  id.  162  ;  Foot  v.  . 
Tewkebary,  2  Vt.  97 ;  Prentice  v.  Achorn,  2  Paige,  80 ;  Barroughs  v,  Richman,  1 
Green  (N.  J.),  238  ;  Harbison  v.  Lemon,  8  Blackl  (Ind.),  51 ;  Hotchkisa  v,  Fortson, 
7  Terg.  67  ;  Gore  v.  Gibeon,  18  M.  &  W.  628. 

(6)  2  Aikin  (Vt.),  167 ;  Hutchinson  v.  TindaU,  2  Green,  Ch.  857  (N.  J.),  8.  p. ; 
(Birdsong  v.  Birdsong,  2  Head,  289.] 


Perkins's  Profitable  Book,  the  origin  of 
the  rule  has  been  forgotten,  a  new  reason 
is  invented  to  account  for  it,  and  the  rule 
is  modified  to  meet  this  reason.  '*It  is 
hard  that  [a  man  bom  deaf  and  dumb] 
should  have  understanding,  .  .  .  and  a 
man  bom  dumb  and  blind  may  have 
understanding ;  but  a  man  that  is  bom 
fdind,  deaf,  and  dumb  can  Have  no  under- 
standing, so  that  he  cannot  make  a  gift 
or  a  grant."  PL  25.  Adopted  and  carried 
further,  Co.  liitt.  42,  b.  See  also  the 
obserrations  of  Wakering,  Yin.  Abr. 
Deaf,  Dumb^  and  Blind,  pi.  8 ;  Dyer,  56, 


a,  pL  12,  note.  Abo,  1  Hale's  P.  C.  84. 
It  is  proper  to  say  that  in  Harrod  r^ 
Harrod,  1  K.  &  J.  4,  9,  where  the  an- 
cient authorities  are  not  referred  to,  it 
is  laid  down  that  there  is  no  exception 
to  the  presumption  in  favor  of  sanity 
in  the  case  of  a  deaf  and  dumb  person. 
[A  dumb  person  was  held  to  be  a  com- 
petent witness  in  Quinn  v.  Halbert,  55 
Vt.  224.— B,] 

An  amplification  of  the  above  sugges- 
tions by  the  same  hand  will  be  found 
6  Am.  Law  Bev.  87. 

{e)Dures8.{x) — If  a  promise  is  made  un- 


(x)  Duress  at  the  common  law  is  of  two     A  contract  obtained  by  duress  of  unlawful 
kinds,  duress  by  imprisonment  and  duress     imprisonment  is  voidable.     And  if  the  im- 


by  threats.  To  set  aside  a  contract  for 
duress  it  must  be  shown,  first,  that  the 
will  of  one  of  the  parties  was  overcome, 
and  that  he  was  thus  sulrjected  to  the 
power  of  another,  and  that  the  means  used 
to  induce  him  to  act  were  of  such  a  kind 


prlsonment  is  under  legal  process  in  regu- 
lar form,  it  is  nevertheless  unlawful  as 
against  one  who  procured  it  improperly 
for  the  purpose  of  obtaining  the  execution 
of  a  contract ;  and  a  contract  obtained  by 
means  of  it  is  voidable  for  duress.    So  it 


as  would  overcome  the  mind  and  will  of  has  been  said  that  imprisonment  under  a 

an  ordinary  person.      It  has  often  been  legal  process  issued  for  a  just  cause  is 

held  that  threats  of  civil  suits  and  of  ordi-  duress  that  will  avoid  a  contract  if  such 

nary  proceedings  against  property  are  not  imprisonment  is  unlawfully  used  to  obtain 

«nough,  because  ordinary  persons  do  not  the  contract.    It  has  sometimes  been  held 

cease  to  act  voluntarily  on  account  of  such  that  threats  of  imprisonment,  to  constitute 

threats.  But  threats  of  imprisonment  may  duress,  must  be  of  unlawful  imprisonment, 

be  so  violent  and  forceful  as  to  have  that  But  the  question  is  whether  the  threat  is 

effect.    It  must  also  be  shown  that  the  of  imprisonment  which  will  be  unlawful 

other  party  to  the  contract  is  not,  through  in  reference  to  the  conduct  of  the  threatener 

ignorance  of  the  duress  or  for  any  other  who  is  seeking  to  obtain  a  contract  by  his 

reason,  in  a  position  which  entitles  him  to  threat.      Imprisonment   that  is  suffered 

take  advantage  of  a  contract  made  under  through  the  execntion  of  a  threat  which 

constraint  without  voluntary  assent  to  it.  was  made  for  the  purpose  of  forcing  a  guilty 
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by  a  man  when  deprived  of  the  exercise  of  his  understanding 
by  intoxication,  was  voidable  by  himself,  though  the  intoxication 


willingly,  under  the  influence  of  a  power 
to  inflict  diBgrace  upon  the  objects  of  the 
promiseor's  affection,  as  for  instance  his 
children,  his  will  is  not  free^  and  the 
agreement  is  invalid.  Bayley  r.  Williams, 
4  Giff.  638.  [That  duress  must  be  of  the 
person,  and  be  such  as  to  overcome  the 
will,  is  sUted  in  Sooy  v.  State,  38  K.  J. 
L.  824 ;  Lehman  v.  Shackleford,  50  Ala. 
437.  But  it  has  been  held  frequently  that 
money  necessarily  paid  to  release  goods 
from  unlawful  detention  may  be  recovered 
back.  Chandler  v.  Sanger,  114  Mass.  364; 
Baldwin  v.  Liverpool,  kc  S.  S.  Co.,  74 


K.  T.  12&  See  also  Bailroad  Co.  v.  Gob»- 
missionere,  98  U.  S.  541;  I«mboni  v. 
County  Commissioners,  97  U.  S.  18L  So 
of  m^gal  fees  demanded  and  paid.  Amer- 
ican Steamship  Co.  v.  Tonng,  89  Penn.  St. 
186 ;  Chicsgo,  &c.  B.  B.  Co.  v.  Chlcsgo, 
&c  Coal  Co.,  79  DL  121 ;  Potomac,  &c 
Co.  0.  Cumberland,  &c  B.  B.  Ca,  38  Md. 
226.  So  money  paid  under  void  act.  Ga- 
toir  V,  Watterson,  38  Ohio  St.  819.  Se» 
generaUy,  Bemington  v,  Wright,  41  N.  J. 
L.  48 ;  Lefebvre  o.  Dutniit,  51  Wis.  326  ; 
United  States  e.  Hnckabee,  16  WalL  414, 
431.— B.] 


person  to  enter  into  a  contract  rosy  be  law- 
ful as  against  the  authorities  and  the 
public,  but  unlawful  as  against  the  threat- 
ener,  when  considered  in  reference  to 
his  effort  to  use  for  his  private  benefit 
processes  provided  for  the  protection  of 
the  public  and  the  punishment  of  crime. 
In  such  case,  there  is  no  reason  why  one 
should  be  bound  by  a  contract  obtained 
by  force,  which  in  reality  is  not  his,  but 
another's.  EnowltOn,  J.,  in  Morse  v« 
Woodworth,  155  Mass.  233,  250.  As  to 
duress  by  threats,  see  also  Gregor  o,  Hyde, 
62  Fed.  Bep.  107 ;  Wood  v.  Graves,  144 
Mass.  365  ;  Phillips  v.  Henry,  160  Penn. 
St  24  r  Mascolo  v.  Montesaiito,  61  Conn. 
50 ;  Cribbs  v.  Sowle,  87  Mich.  340  ;  Meech 
V.  Lee,  82  Mich.  274  ;  Cable  v,  Foley,  45 
Minn.  421  ;  Horton  v,  Bloedom,  37  Neb. 
666 ;  Kruscke  v.  Stefan,  83  Wis.  873  ; 
McCormick  H.  M.  Co.  v,  Hamilton,  73 
Wis.  486  ;  McClair  v.  Wilson,  18  Col.  82 ; 
Morrill  v.  Nightingale,  93  Cal.  452.  As 
to  threats  of  force,  see  The  Fimest  M. 
Mnnn,  61  Fed.  Bep.  694;  Bueter  r.  Bueter, 
1  S.  D.  94. 

A  contract  made  under  duress  is  void- 
able only  and  may  be  ratified.  Oregon 
Pac.  R.  Co.  V.  De  Forest,  32  N.  T.  St  Bep. 
178  ;  Eberstein  v.  Willets,  134  III.  101; 
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Miller  v.  Minor  L.  Co.,  98  Mich.  163  ; 
Somboiger  v.  Sanford,  34  Neb.  498.  A 
valuable  consideration  received  under  such 
a  contract  must  be  restored  upon  its  re- 
scission because  of  duress.  The  Ernest 
M.  Munn,  66  Fed.  Bep.  356 ;  City  Nat 
Bank  v.  Kusworm  (Wis.),  64  N.  W.  Bep. 
843.  Money  paid  involuntarily  under 
duress,  even  by  threats  of  attachment,  may 
be  recovered  back.  Weber  v.  Kirkendall, 
39  Neb.  193  ;  Betts  u.  Beading,  98  Mich. 
77 ;  Joannin  v.  Ogilvie,  49  Minn.  564  ; 
Tuller  V.  Fox,  46  III.  App.  97 ;  Bodgera 
V.  Witteumyer,  88  Cal.  553  ;  see  Loner> 
gan  V.  Buford,  148  U.  S.  581 ;  Doyle  p. 
Trinity  Church,  133  N.  Y.  372 ;  WeUing- 
ton  V,  Swasey,  154  Mass.  27.  There  is 
no  legal  duress  of  goods  when  a  person 
only  avails  himself  of  rights  or  reroediee 
which  the  law  allows  to  him.  Fuller  v. 
Boberts,  35  Fla.  110,  116. 

A  married  woman's  oontract  is  voidable 
for  duress,  if  made  under  threats  of  crimi- 
nal proceedings  against  her  husband.  Mc- 
Clatchie  o.  Hsslam,  63  L.  T.  876 ;  City 
Nat  Bank  o.  Kusworm,  88  Wis.  188; 
Adams  v.  Irving  Nat  Bank,  116  N.  T. 
606 ;  Merchant  o.  Cook,  21  D.  C.  145 ; 
see  Barrett  v.  Weber,  125  N.  Y.  18  ;  Ban 
V.  Yon  ZedlitK,  182  Mass.  164 ;  LomersoD 
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was  Toluntary,  and  not  procured  through  the  circumvention  of 
the  other  party.  (<?) 

Imbecility  of  mind  is  not  sufficient  to  set  aside  a  contract 
when  there  is  not  an  essential  privation  of  the  reasoning  facul- 
ties, or  an  incapacity  of  understandinffy  and  acting  with  discretion 
in  the  ordinary  affairs  of  life.  This  incapacity  is  now  the  test  of 
that  unsoundness  of  mind  which  will  avoid  a  deed  at  law.  The 
law  cannot  undertake  to  measure  the  validity  of  contracts  by  the 
greater  or  less  strength  of  the  understanding;  and  if  the  party 
be  compos  mentis^  the  mere  weakness  of  his  mental  powers  does 
not  incapacitate  him.(<2)  Weakness  of  understanding  may, 
however,  be  a  material  circumstance  in  establishing  an  inference 
of  unfair  practice  or  imposition ;  and  it  will  naturally  awaken 
the  attention  of  a  court  of  justice  to  every  unfavorable  appearance 
in  the  case,  (e)  Nor  is  a  person  bom  deaf  and  dumb  to  be  deemed 
absolutely  non  compos  mentis^  though  by  some  of  the  ancient 
authorities  he  was  deemed  incompetent  to  contract  (/)  The 
proposition  would  seem  to  be  a  reasonable  one,  that  every  such 

(c)  Dninkenncss  rendered  a  contract  void  by  the  civil  law.  Pothier,  Traits  des 
Oblig.  49;  Heinecc.  Elem.  Juris.  Nat.  1.  14,  §  392.  The  rule  in  equity  is,  that  the 
court  will  not  interfere  to  aasiBt  a  person  on  the  ground  merely  of  intoxication ;  but  if 
any  unfair  advantage  has  been  taken  'of  the  person's  intoxication,  it  will  render  all 
proper  aid.  Cooke  v,  Clayworth,  18  Ves.  12 ;  Hutchinson  r.  Tindall,  2  Green  (N.  J.>, 
857  ;  Crane  r.  Conklin,  Saxton,  Ch.  (N.  J.),  846.  Dealing  with  persons  non  compos 
is  evidence  of  fraud  ;  but  if  the  evidence  of  good  faith  is  full,  and  the  contract  benefi- 
cial to  the  infirm  person,  the  Court  of  Chancery  will  not  interfere.     Jones  p.  Perkins, 

5  B.  Mon.  227. 

{d)  Osmond  r.  Fitaoy,  8  P.  Wms.  129  ;  Lord  Hardwicke,  in  Bennett  w.  Vade,  2 
Atk.  824 ;  Ball  v.  Mannin,  1  Dow  (n.  b.),  880. 

(e)  BUtchford  v.  Christian,  1  Knapp,  78. 

(/)  Biower  v.  Fisher,  4  Johns.  Ch.  441  ;  Bracton  de  Exceptionibus,  lib.  6,  c.  20  ; 
Fleta,  lib.  6,  c.  40 ;  Bro.  tit  Escheat,  pL  4.  The  civil  law  also  held  such  afflicted 
persons  to  be  fit  subjects  for*  a  curator  or  guardian.  Inst.  1.  28.  24;  ib.  2.  12.  8 : 
Yinuius  and  Ferriere,  h.  t. 

V.  Johnston,  44  N.  J.  £q.  93 ;  Benedict  o.  Pinkham,  84  Maine,  108 ;  Morse  o.  Wood- 

Boome  (Mich.),  64  N.  V7.  Rep.  193.    So  worth,  165  Mass.  288,  252.     A  surety  is 

a  father  may  be  under  duress  from  threats  bound,  though  acting  to  relieve  his  prin- 

ofsuch  proceedings  against  his  son.  Bryant  cipal  from    duress.      Sbep.   Touch.   62; 

V.  Peck  Mb  Whipple  Co.,  154  Mass.  460  ;  Bowman  v,  Hiller,  180  Mass.  158. 
Harris  v.  Carmody,   181  Mass.   51.      A         Undue  influence  or  fraud  do  not  neoes- 

promissory  note  for  money  embezzled  is  sarily   constitute   duress.     See  Scott  v. 
not  given  under  duress,  although  there  .  Sebright,  12  P.  D.   21 ;  Ford  v.  Stier, 

were  threats  of  a  criminal  prosecution,  if  [1896]  P.  1 ;  Rau  v.   Yon  Zedlitz,   182 

the  settlement  is  voluntary.     Thorn  v.  Mass.  164. 
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^  453  penon  was  *  prima  fade  ineompetenf^  inminwrh  as  the 
want  of  hearing  and  speech  must  exceedingly  cramp  the 
powers,  and  limit  the  range  of  the  human  mind.  But  it  is  well 
known,  hj  nomeroos  and  affecting  examples,  that  persmis 
deprived  of  the  faculty  of  speech  and  the  sense  of  hearing 
possess  sharp  and  strong  intellects,  snsoqitible  of  extensire 
acquirements  in  morals  and  science,  (a) 

If  the  contract  be  entered  into  bj  means  of  riolenoe  offered  to 
the  will,  or  under  the  influence  of  undue  ccmstraint,  the  party 
may  avoid  it  by  the  plea  of  duress;  and  it  is  requisite  to  the 
validity  of  every  agreement,  thmt  it  be  the  result  of  a  free  and 
bimafide  exercise  of  the  wilL  {b)  U  a  pierson  be  under  an  arrest 
for  improper  purposes,  without  a  just  cause,  or  where  there  is  an 
arrest  for  a  just  cause,  but  without  lawful  authority,  he  may  be 
considered  as  under  duress.  The  general  rule  is,  that  either  the 
imprisonment  or  the  duress  must  be  tortious  and  without  lawful 
authority,  or  by  an  abuse  of  the  lawful  authority  to  arrest,  to 
constitute  duress  by  imprisonments.  (<?)  Nor  will  a  contract  be 
valid  if  obtained  by  misrepresentation  or  concealment,  or  if  it 
be  founded  in  mistake  as  to  the  subject-matter  of  the  contract. 
But  the  distinctions  under  this  head  will  be  considered  at  large 
in  a  subsequent  part  of  the  lecture. 

2.  Tba  Lex  Lool  as  to  Ck>ntraotB.  —  (1.)  7^  IfiUure  and  Impor- 
tanee  of  the  Doctrine.  —  Questions  have  frequently  arisen  on  the 

(a)  Mr.  Jnttioe  Storj,  in  his  Commenterien  on  Equity  JnrisprndMioe^  227-245,  has 
fally  diicttMed  the  question,  and  examined  the  authorities  both  in  the  English  and  the 
civil  law,  which  bear  on  it,  respecting  the  relief  afforded  in  equity  against  contracts 
and  other  acts  of  persons  wholly  or  partially  fum  compoUs  mentia, 

(b)  By  the  Scots  law,  force  and  fear  annul  engagements,  when  they  are  such  as  to 
shake  a  mind  of  ordinary  firmness.  Bell's  Principles  of  the  Law  of  Scotland,  5.  Fear 
of  unlawful  imprisonment  will  constitute  a  case  of  durcte  per  miruu,  and  avoid  a  con* 
tract     Co.  Litt.  253,  b ;  2  Inst  488  ;  Foshay  v.  Feiguson,  5  Hill  (N.  Y.),  154. 

(e)  Nicholls  v.  Nicholls,  1  Atk.  409 ;  Thompson  v.  Lockwood,  15  Johns.  259 ; 
Watkins  v.  Baird,  6  Mass.  511 ;  Stouffer  v.  Latshaw,  2  Watts,  165 ;  Richardson  r. 
Duncan,  8  N.  H.  508.  This  last  case  states,  that  even  an  arrest  for  a  just  cause,  and 
under  lawful  authority,  may  amount  to  duress,  if  done  for  unlawful  purposes.  6  Hill 
(N.  Y.),  157,  8.  p.  ;  [Baker  v,  Morton,  12  Wall.  150,  158.]  There  is  a  material  dia- 
tlncUon  between  duress  of  the  person  and  duress  of  goods,  and  the  latter  will  not 
render  an  agreement  void.  Skeate  v.  Beale,  11  Ad.  it  £1.  988 ;  Powell,  J.,  in  11  Mod. 
201,  208.  But,  though  a  man  may  not  avoid  his  bond  procured  by  an  illegal  distress 
of  his  goods,  Mr.  Justice  Bronson  had  no  doubt  that  a  contract  procured  by  threats 
and  the  fear  of  batteiy,  or  the  destruction  of  property ,  might  be  avoided  on  tliie  grooad 
of  (lnr(>u.     Foshay  v,  Feiiguson,  eupra, 
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effect  to  be  given  to  foreign  laws,  when  brought  into  view  in 
discussions    concerning    personal    rights  and  contracts.     The 
inquiry  is,  how  are  contracts  made  abroad  to  be  construed,  and 
in  what  manner  and  to  what  extent  are  they  to  be  enforced  and 
discharged,   when  the  law  of  the  country  in  which  they  were 
made,   and  the   law  of  the  country  in  which  performance  is 
sought,  are  in  collision?    The  subject  forms  a  secondary 
branch  of  the  *  law  of  nations ;  and  the  rules  by  which  such  ^^454 
questions  are  governed  are  founded  on  the  principles  of 
general  jurisprudence,   and  are  incorporated  into  the  code  of 
national  law  in  all  civilized  countries.     It  is  sometimes  called 
private  international  law,   and  it  exists  not  strictly  ex  jure 
gentium,  but  rests  on  the  comitas  gentium.     But  if  one  indepen- 
dent state  allows  commercial  intercourse  and  contracts  between 
its  citizens  and  those  of  another,  the  rights  of  the  parties  and 
the  relation  between  them  would  seem  to  have  a  higher  claim 
than  that  of  mere  comity,  —  a  claim  of  justice,  though,  perhaps, 
of  imperfect  obligation  under  the  laws  of  independent  states 
within  their  own  territories.     The  principal  events  which  pro- 
duce a  conflict  in  respect  to  personal  rights  and  the  distribution 
of  properly  between  the  laws  of  the  country  where  the  judicial 
discussions  arise  and  the  laws  of  the  place  of  the  party's  domi- 
cile, are  marriage,  death,  bankruptcy,  and  the  application  of 
remedies.     We  have  already  adverted  to  the  subject  (though 
necessarily  in  the  brief  manner  which  the  nature  of  the  present 
undertaking  required),  in  respect  to  the  effect  of  foreign  suits 
and   judgments ;  (a)  and  in  respect  to  marriage,  (()  divorce,  (c) 
infancy,((2)  assignments  in  bankruptcy, (e)  the  discharge  of  insol- 
vent debtors, (/)  and  the  distribution  of  intestates'  estates.  (^) 
A  further  view  of  the  doctrine  will  be  useful,  and  cannot  fail  to 
be  interesting  to  the  student,  in  its  application  to  contracts  at 
large;  for  questions  arising  on  the  extraterritorial  operation  of 
statutes,  usages,  and  judicial  decisions,  are  becoming  frequent 
and  delicate  topics  of  discussion  in  our  American  law. 

(a)  Supra,  118.  (b)  Svpra,  91,  183,  184. 

(c)  Supra,  106-118.  (<i)  Supra,  288. 

(e)  Supra,  404-408.  (/)  Supra,  892,  898. 

(g)  Supra,  67,  428-484.  Those  nniTeraal  penonal  qualities  which  the  laws  of  all 
civilixed  nations  consider  as  essentially  affecting  the  capacity  to  contract,  as  mtg'ority 
and  minority,  nuirriaf*e  or  celibacy,  sanity  or  Innacy,  ftc.,  are  regulated  by  the  lex 
domieUUf  and  travel  with  parties  wherever  they  go,  as  toe  post,  456. 
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A  contract,  valid  bj  tiie  law  of  the  place  where  it  is  made,  is, 
generally  speaking,  valid  everywhere  ^ure  gentium^  and  by  tacit 
assent.  The  lex  loci  contractus  controls  the  nature,  construction, 
and  validity  of  the  contract;  and  on  this  broad  foundation  the 
law  of  contracts,  founded  on  necessity  and  commercial  conven- 
ience, is  said  to  have  been  originally  established.  (A)  If  the  rule 
were  otherwise,  the  citizens  of  one  country  could  not  safely  con- 

-*  tracts  or  carry  on  commerce,  in  the  territories  of  another. 
*  455  The  necessary  intercourse  of  mankind  requires  *  that  the 
acts  of  parties,  valid  where  made,  should  be  recognized  ia 
other  countries,  provided  they  be  not  contrary  to  good  morals, 
nor  repugnant  to  the  policy  and  positive  institutions  of  the 
state,  (a) 

The  doctrine  of  the  lex  loci  is  replete  with  subtle  distinctions 
and  embarrassing  questions,  which  have  exercised  the  skill  and 
learning  of  the  earlier  and  most  distinguished  civilians  of  the 
Italian,  French,  Dutch,  and  (German  schools,  in  their  discus- 
sions on  highly  important  topics  of  international  law.  (6)  These 
topics  were  almost  unknown  in  the  English  courts,  prior  to  the 
time  of  Lord  Hardwicke  and  Lord  Mansfield ;  and  the  English 

(A)  Ex  hoc  jure  gentium  omnes  pene  contractus  introdocti  sunt  —  iisu  exigente  et 
humania  necesaitatibua.  Inat.  1.  2.  2  ;  Pardessus,  Droit  Commercial,  v.  1482 ;  Traaher 
V.  Everbart,  8  Gill  k  J.  284 ;  Pickering  v.  Fisk,  6  Yt  102 ;  Story's  Comm.  on  the 
Conflict  of  Laws,  [{  242.]  Rectores  imperioruro  id  comiter  agunt  ut  jura  cujnsque 
populi  intra  termiuos  ejus  exercita,  teneaut  ubi<|ue  suam  vim,  qnatenua  nihil  potestati 
aut  jnri  alterius  imperantis  ejnsque  civium  prsejudicetur.  Huber,  de  Conflicta  Legom, 
tit.  3,  sec.  2. 

(a)  This  principle  of  public  law,  says  TouUier  (Droit  Civil,  x.  sec.  79,  n.),  ia  well 
explained  and  enforced  by  M.  Bayard,  in  the  Nouvelle  Collection  de  Jurisprudence,  ix. 
769,  and  which  he  undertook  in  conjunction  with  M.  Camus. 

(6)  Among  a  host  of  jurists  who  have  displayed  their  research  and  acnteneaa  oa 
these  subjects,  the  most  pre-eminent  are,  Dumoulin,  d'Ai^ntre,  Buigandns,  Roden- 
burgh,  P.  &  J.  Yoet,  BouUenois,  Bouhier,  and  Hubems  ;  and  their  r^pective  doetrinea, 
pretensions,  and  merits  were  critically  and  ably  examined  by  Mr.  Livermore,  of  New 
Orleans,  in  his  Dissertation  on  Personal  and  Real  Statutes,  published  in  1829, — a 
work  which  is  very  creditable  to  hi»  learning  and  vigorous  spirit  of  inquiry.  A  corioos 
fact  is  mentioned  by  Mr.  Robertson,  in  his  Treatise  on  the  Law  of  Penonal  Suceeaaion. 
He  says  that  of  the  ninety-one  continental  writera  on  the  subject  of  the  Conflict  of 
Laws,  quoted  or  referred  to  by  the  American  jurists,  Livermore  and  Stoiy,  a  laige  pro- 
portion of  them  was  not  to  be  found  in  the  public  law  libraries  in  London,  but  all  of 
them,  except  six,  were  to  b6  met  with  in  that  admirable  repertory  of  hooka  of  law,  the 
library  of  the  faculty  of  advocates  in  Edinburgh.  Mr.  livermore,  whik  a  practiidng 
lawyer  in  New  Orleans,  had  collected  from  continental  Europe  most  of  those  rare  worka 
as  part  of  his  valuable  Uw  library,  and  which  libFaiy  he  bequeathed  by  will  to  Haimid 
University,  in  Massachusetts. 
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lawyers  seem  generally  to  have  been  strangers  to  the  discussions 
on  foreign  law  by  the  celebrated  jurists  in  continental  Europe. 
When  the  subject  was  introduced  in  Westminster  Hall,  the  only 
work  which  attracted  attention  was  the  tract  in  Huber,  entitled 
De  Conflictu  Legum,  and  which  formed  only  a  brief  chapter 
in  his  voluminous  Prelections  on  the  Roman  Law;  and  yet  it 
appears  that  the  very  great  diversity  of  laws  and  usages  in  the 
cities,  provinces,  and  states  of  Germany,  Holland,  and  France 
had  produced  far  more  laborious  investigations  on  the  sub- 
ject (c)  In  the  works  of  the  civilians  on  *the  continent  *  466 
of  Europe,  the  application  of  the  law  of  domicile  or  the  lex 
locij  on  the  one  hand,  and  the  lex  fori  or  ret  sitce  on  the  other, 
is  made  to  depend  on  the  distinction  between  real  and  personal 
statutes.  According  to  the  understanding  of  an  American  law- 
yer, a  statute  means  an  express  act  of  the  legislature  of  the 
country;  but  the  jurists,  educated  in  the  schools  of  the  civil  law, 
apply  the  term  Hatvte  to  any  particular  municipal  law  or  usage, 
though  resting  for  its  authority  on  judicial  decisions  on  the 
practice  of  nations.  A  personal  statute  is  a  law,  ordinance, 
regulation,  or  custom,  the  disposition  of  which  affects  the 
person,  and  clothes  him  with  a  capacity  or  incapacity,  which 
he  does  not  change  with  every  change  of  abode ;  but  which,  upon 
principles  of  justice  and  policy,  he  is  assumed  to  carry  with  him 
wherever  he  goes.  A  real  statute  affects  things  as  used  in  con- 
tradistinction to  persons;  and  their  operation  is  necessarily 
confined  within  territorial  limits,  or  ad  locum  ret  sitce.(a) 
According  to  this  distinction,  laws  regulating  the  marriage  and 
nuptial  contracts,  divorce,  the  period  of  infancy,  and  the  dis- 

(c)  The  foreign  treatises  of  most  interest  on  the  doctrine  of  the  lex  locit  in  addition 
to  that  of  Huber,  are  understood  to  be  Bodenburgh's  Tractatus  de  Jure  qnod  oritur  ex 
Statutomm  Biversitate,  P.  Yoet's  De  Statutis  eoramque  Concarsu,  Uertius*s  De  Colli- 
sione  J.«gum,  and  G.  G.  Titius's  De  Conflictn  Legum.  Mr.  Henry  published  at  Lon- 
don, 1828,  a  Treatise  on  Foreign  Law,  and  particularly  on  the  difference  between  personal 
and  real  stattUes,  and  its  effects  on  foreign  jttdffments  and  centracts,  marriages  and  wills. 
In  that  treatise  he  shows  himself  to  be  a  master  of  many  of  the  foreign  works  on  the 
subject ;  and  he  bestows  particular  commendation  on  the  treatise  of  Bodenbuigh. 

(a)  Mr.  Henry  and  Mr.  Livennore  have  become  so  completely  initiated  in  the 
learning  of  the  Roman  ciWl  law,  as  to  use  the  terms  real  and  personal  statutes  as 
familiarly  as  an  English  lawyer  would  the  words  real  and  personal  property.  I  beg 
leave,  however,  to  protest  agninst  the  introduction  into  our  American  jurisprudence  of 
such  a  perversion  of  the  word  '*  statute,**  so  long  as  we  can  find  other  and  more  appro- 
priate terms  to  distinguish  foreign  from  domestic  law,  or  the  law  of  the  domicile  from 
the  law  of  the  territoiy. 
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position  of  penonal  property^  are  peraonal  statutes;  while  lavs 
r^nlating  the  descent,  transmission,  and  disposition  of  real 
property,  and  the  nature,  extent,  and  limitation  of  civil 
*  457  remedies,  are  real  statutes.  Bat  the  *  difficnlty  with  the 
civilians  has  been  to  draw  a  clear,  precise,  and  practical 
line  of  distinction,  and  one  worthy  of  insertion  in  the  code  of 
international  jurisprodence,  between  the  real  and  personal 
statutes ;  and  many  of  their  discussions  are  inTolved  in  perplex- 
ity and  confusion.  Merlin  arrives  at  the  most  definite  and 
intelligible  result  In  his  view  of  the  subject,  the  laws  which 
regulate  the  condition,  capacity,  or  incapacity  of  persons  are 
personal  statutes ;  and  those  which  r^ulate  the  quality,  trans- 
mission, and  disposition  of  property  are  real  statutes.  The  test 
by  which  they  may  be  distinguished  consists  in  the  circumstance, 
that  if  the  principal,  direct,  and  immediate  object  of  the  law  be 
to  regulate  the  condition  of  the  person,  the  statute  is  personal, 
whatever  may  be  the  remote  consequences  of  that  condition  upon 
property.  But  if  the  principal,  direct,  and  immediate  object  of 
the  law  be  to  regulate  the  quality,  nature,  and  disposition  of 
property,  the  statute  is  real,  whatever  may  be  its  ulterior  effects 
in  respect  to  the  person,  (a)  ^ 

The  doctrine  in  question  may  be  considered,  —  L  In  its  appli* 
cation  to  the  obligation  and  construction  of  contracts ;  2.  In  its 
application  to  the  remedy. 

1.  (The  applieatiim  to  eantracU.)  —  There  is  no  doubt  of  the 
truth  of  the  general  proposition,  that  the  laws  of  a  country  have 
no  binding  force  beyond  its  territorial  limits ;  and  their  author- 
ity is  admitted  in  other  states,  not  ex  propria  vigore^  but  ex 
comitate  ;  or,  in  the  language  of  Huberus,  quatenuie  eine  pratfudicio 
indtUgentium  fieri  potest  Every  independent  community  will 
judge  for  itself  how  far  the  comitas  inter  eommunitates  is  to  be 
permitted  to  interfere  with  its  domestic  interests  and  policy. 
The  general  and  most  beneficial  rule  of  international  law,  con- 

(a)  Repertoire  de  Jurispradence,  tit.  Autorintion  Ifaritale,  lec.  10.  The  writers 
on  the  ciTil  law  frequently  speak  of  the  daius  of  the  person,  by  which  they  mean  only  his 
civil  condition,  quality,  or  capacity.  Status  est  qnalitas,  cigus  ratione  homines  diverso 
jure  ntnntur.  So,  again.  Persona  est  homo,  cum  statu  quodam  oonsideratns.  Helneee. 
Elem.  Jnr.  0.  sec.  Ord.  Inst,  lib.  1,  tit  8,  {{  75,  76. 

1  For  a  clear  exposition  of  the  meaning  of  the  conoeptions  penoma  and  itafMf  aee 
Austin,  Lect.  40  and  41. 
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tributing  to  the  safety  and  convenience  of  mankind,  is,  Statuta 
9ui9  elauduntur  territortis  nee  ultra  terriborium  dupertiuntur. 
There  are,  however,  certain  general  rules  in  respect  to  the 
admission  of  the  Ux  loci  contractits^  which  have  been  illustrated 
by  jurists,  and  recognized  in  judicial  decisions,  and  to  which  we 
may  confidently  appeal,  as  being  of  commanding  influence  in  the 
consideration  of  the  subject.  Thus  it  may  be  laid  down  as 
the  settled  doctrine  of  public  law,  that  peraonal  *  contracts  *  458 
are  to  have  the  same  validity,  interpretation,  and  obliga- 
tory force  in  every  other  country  which  they  have  in  the  country 
where  they  were  made,  (a)  The  admission  of  this  principle  is 
requisite  to  the  safe  intercourse  of  the  commercial  world,  and 
to  the  due  preservation  of  public  and  private  confidence;  and  it 
is  of  very  general  reception  among  nations.  Parties  are  pre- 
sumed to  contract  in  reference  to  the  laws  of  the  country  in 
which  the  contract  is  made,  and  where  it  is  to  be  paid,  unless 
otherwise  expressed;  the  maxim  is,  that  locus  contractus  regit 
actumj  unless  the  intention  of  the  parties  to  the  contrary  be 
clearly  shown.  (()     The  rule  stated  in  Huber  relative  to  con- 

(a)  Bank  of  the  United  States  v.  Donnally,  8  Peters,  861 ;  Wateon  v.  Orr,  8  Dev. 
(N.  C.)  161.  See  also  infra,  note  (6).  If,  therefore,  under  a  foreign  marriage  contract," 
the  husband  would  be  entitled  to  property  accrued  to  the  wife  during  ooverture,  the 
ETigliah  courts  will  enforce  it,  without  raising  an  equity  for  a  settlement  in  favor  of  the 
wife.  Anstruther  v.  Adair,  2  My.  k  K.  613  ;  Dues  v.  Smith,  Jacob,  544,  s.  p.  Matri- 
monial rights,  as  between  husband  and  wife,  are  determined  by  the  law  of  their 
domicUe.  Gamier  v,  Poydras,  18  La.  177.  And  as  a  general  rule,  personal  property) 
follows  the  law  of  the  domicile  of  the  owner,  and  real  property  the  law  of  the  loeua  rei 
sittB.  Vide  supra,  429.  But  every  state  may  impress  upon  all  property  within  ite 
territory  any  character  which  it  may  deem  expedient.  Story's  Conflict  of  Laws,  sec 
447.  Thus,  in  Louisiana,  slaves  were  declared  to  be  immovable  property,  or  real  estate, 
in  contemplation  of  kw.  La.  Dig.  1808,  b.  2,  c.  2,  art  19.  Local  stocks,  such  as' 
bank,  insurance,  turnpike,  and  canal  stock,  and  other  incorporeal  property,  owing  iU 
existence,  or  regulated  by  local  laws,  must  be  transferred  according  to  local  laws  or 
regulations.^  But  debts  due  from  corporations  are  not  of  a  local  character,  and  may 
be  assigned  or  transferred  according  to  the  law  of  the  place  where  the  assignment  is  made. 
A  debt  has  no  $Utu  or  locality.  Erskine's  Inst.  b.  8,  tit.  9,  sec.  4  ;  Story's  Conflict  of 
Laws,  sec  862,  888,  899;  Atwood  v.  Protection  Ins.  Co.,  14  Conn.  666.  The  general 
principle  is,  that  personal  property  has  no  locality  or  tUiu,  but  follows  the  person  of 
the  owner,  and  his  alienation  of  it  is  governed  by  the  law  of  his  domicile,  or  where  it 
was  made,  and  this  rule  is  generally  recognized  by  the  comity  of  nations.  Yanbuakirk 
V.  Hartford  F.  Ins.  Co.,  14  Conn.  683. 

(6)  Allshouae  v.  Bamsay,  6  Wharton,  881  ;  Burge's  Col.  &  For.  Laws,  ii.  851  ;  iii. 
768 ;  In  the  matter  of  Boberte's  Will,  8  Paige,  446,  626  ;  Sessions  v.  Little,  9  K.  H. 

1  407,  n.  1. 
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tneto  made  in  one  eoantrT  and  pot  in  suit  in  the  eonrts  of 
an<>dier,  is  the  true  rale,  and  one  wiiidi  the  comta  fc^ow,  viz. : 
the  interpfetation  of  the  eontraet  is  to  be  governed  bj  the  law 
of  the  country  vhere  the  contract  vaa  made;  hot  the  mode  of 
suing  and  the  time  of  sning  most  be  goremed  by  the  law  of  the 
coantry  where  the  action  is  brought,  {e)  It  is,  however,  a  neces- 
sary exception  to  the  oniTenality  of  the  rale,  that  no  people  are 
boand  or  ought  to  enforce,  or  hold  valid  in  their  coortB  of  jnstice, 
any  contract  which  is  injnrioos  to  their  poblic  ri^ta,  or  offends 
their  mcnrals^  or  contravenes  their  policy,  or  violates  a  poblic 
law.  (d)  It  is  a  consequence  of  the  admission  of  the  lex  loei  that 
contracts  void  by  the  law  of  the  land  where  they  are  made,  are 
void  in  every  other  coantry.  {e)     So,  also^  the  personal  incom- 


271 ;  DaBteomb  v.  Bunker,  2  Mete.  8  ;  TIknbm  v.  Berkmin,  1  B.  Mob.  SS  ;  Story's 
iUmSadt dt  Um%,  [|f  242,  840];  Story  od  60]%  18^188;  Ano^tOB  v.  G«e»  5  Ired. 
(H.  C.)  590.  If  no  place  be  dfeignrntwi  in  a  note  ae  a  ^aoe  of  payment,  tbe  law  of  the 
place  where  it  ia  made  defcerminea  its  oonatnietioB,  obligation,  and  place  of  payment ; 
and  if  the  law  of  that  place  girea  three  days  of  grMe,  the  maker  is  entitled  to  that 
gTMS,  if  he  resides  elsewhere,  before  demand  can  be  made  and  the  indotser  Szed. 
Story's  Conflict  of  Laws,  [{  81 7]  ;  Bryant  v.  Edaon,  8  Yt.  825  ;  Bank  of  Orange  Coonty 
V.  Colby,  12  N,  H.  520. 

ie)  Hob.  de  Conflictn  Legnm,  see.  7 ;  De  la  Vega  v.  Yianna,  IB.  4  Ad.  284 ; 
Trimbey  v.  Yignier,  1  Bing.  N.  C.  151 ;  Donaeomb  v.  Banker,  2  Mete  8. 

{d)  Hub.  Pmlee.  Jar.  Cir.  ii  b.  1,  tit  8,  De  Conflictn  Legnm.  Yoet,  ad  Pknd. 
lib.  5,  tit.  1,  sec.  51 ;  Smerig.  des  Ask  c.  4,  sec  8,  L  122 ;  Karnes's  Principles  of 
Equity,  b.  8,  c  8,  sec  4 ;  Yan  Reimsdyk  v,  Kane,  1  GalliMm,  871  ;  Harrey  o. 
Richards,  1  Msson,  881  ;  Le  Boy  v.  Crowninshield,  2  id.  151 ;  Greenwood  v.  Cartia,  8 
Mass.  858  ;  Brown  v.  Richardaons,  1  Mart.  v.  s.  (La.),  202  ;  Blanchard  o.  Rossell,  13 
Masa.  1 ;  Prentim  v.  SsTSge,  ib.  26  ;  Lodge  r.  Phdpa,  1  Johna.  Caa.  189 ;  Sanl  o.  His 
Creditor^  5  Mart  H.  s.  (La.)  589 ;  [Koosillon  v,  Roosillon,  14  Ch.  D.  851,  889 ; 
MesMnger  v,  Penn.  R.  R.  Co.,  88  N.  J.  L.  407  ;  Union,  Ac  Co.  v.  Erie  R.  R.  Co.,  87  N. 
J.  L.  28  ;  Edgerly  v.  Bash,  81  N.  Y.  199  ;]  Story's  Comm.  on  the  Conflict  of  lisws, 
[|{  244-259.]  In  this  work  of  Mr.  Jostice  Story,  the  exceptions  in  the  text  are  stated 
and  diicnsied,  and  tbe  aathorities  in  support  of  them  collected.  In  New  Jersey  it  was 
held,  in  Yamam  v.  Camp,  1  Green,  826,  that  an  assignment  of  personal  property  by 
an  insolrent  debtor,  made  at  New  York,  in  trust  to  pay  creditors,  and  giving  prefer- 
ences, thoagh  good  in  New  York,  was  void  as  to  perw>nal  property  in  New  Jeney, 
because  their  statute  law  prohibited  preferences  in  that  case.  The  lexreisUte,  even 
as  to  iiersonal  property,  prevailed  by  force  of  the  statate  over  the  lex  JocL  The  exercise 
of  comity  in  admitting  or  restraining  the  application  of  the  lex  loei,  mast  unavoidably 
rest  in  soond  Jadicial  discretion,  dictated  by  the  circumstances  of  the  case.  Parker, 
C.  J.,  in  BUnchard  v.  Russell,  18  Mass.  6  ;  Story's  Conflict  of  Laws,  [§  28]  ;  Shaw, 
C.  J.,  in  Commonwealth  v.  Aves,  [18  Pick.  198.] 

{e)  Honllenols,  I.  tit  2,  o.  8,  p.  491 ;  Alves  v.  Hodgson,  7  T.  R.  241 ;  Deaeabats  o. 
Berquier,  1  Binney,  886;  Houghton  v.  Page,  2  N.  H.  42;  Stot/s  Comm.  on  the 
Oonfliot  of  LawH,  [|  248]  ;  Story  on  Billii,  184-188. 
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petency  of  individuals  to  contract,  as  in  the  case  of  infancy,  and 
the  general  capacity  of  parties  to  contract,  depend,  as  a  general 
rule,  upon  the  law  of  the  place  of  the  contract.  (/)  The  incom- 
petency of  a  married  woman  to  contract  is  considered  by  the 
civilians  to  depend  upon  the  law  of  the  place  of  the  marriage,  (g) 
Upon  the  doctrine  of  the  lex  loci,  nuptial  contracts, 
*  valid  by  the  law  of  the  place  where  made,  will  be  recog-  *  469 
nized  and  enforced  by  the  courts  of  other  countries,  in 
proper  cases ;  (a)  and  as  personal  qualities  and  civil  relations  of 
a  universal  nature,  such  as  infancy  and  coverture,  are  fixed  by 
the  law  of  the  domicile,  it  becomes  the  interest  of  all  nations 
mutually  to  respect  and  sustain  that  law.(() 

(/)  Male  V.  Roberts,  3  Esp.  168 ;  Esc  parte  Lewis,  1  Yes.  298  ;  Henry  on  Foreign 
Law,  96 ;  Saal  v.  His  Creditors,  17  Martin  (La.),  596-598 ;  Story  on  the  Conflict  of 
Iaws,  97 ;  Pickering  v,  Fisk,  6  Yt.  102.  In  the  case  of  Polydore  v.  Prince,  Ware, 
402,  it  was  held,  after  a  full  consideration  of  the  law,  both  at  home  and  abroad,  and  of 
the  principles  of  general  jurispradence  which  belong  to  the  question,  that  civil  inca* 
pacities  and  disqualifications  by  which  a  person  is  affected  by  the  law  of  his  domicile, 
are  regarded  in  other  countries  as  to  acts  done  or  rights  acquired  in  the  place  of  his 
domidle,  but  not  as  to  acts  done  or  rights  acquired  within  another  Jurisdiction,  where 
no  such  disqualifications  are  acknowledged.  On  this  doctrine  it  was  held  that  the 
libeUant,  who  was  a  slave  by  the  law  of  his  domicile,  might  sue  in  his  own  name  in 
Maine,  where  slayery  was  not  allowed,  for  a  personal  tort  committed  in  an  American 
vessel,  on  the  high  seas,  and  within  the  cognizance  of  the  District  Court. 

(ff)  Henry  on  Foreign  Law,  78,  n.  50,  cites  the  opinion  of  Grotius,  in  a  case  sub- 
mitted to  him,  to  that  effect 

(a)  Feaubert  v,  Tnrst,  Prec.  in  Ch.  207 ;  1  Bro.  P,  C.  88 ;  Freemoult  r.  Dedire,  1 
P.  Wms.  429 ;  Decouche  v,  Savetier,  8  Johns.  Ch.  190  ;  Crosby  v.  Berger,  8  Edw.  Ch. 
588  ;  Hub.  de  Conflictu  Legum,  lib.  [1.  tit.]  8,  sec.  9  ;  Story's  Comm.  on  the  Conflict 
of  Laws,  [§§  148,  145-146  ;]  Anstruther  v.  Adair,  2  Myl.  &  K.  518 ;  Scrimshire  v. 
Scrimshire,  2  Hagg.  Cons.  407  ;  Lord  Eidon's  opinion,  in  Lashley  v.  Hoy,  cited  in 
Robertson  on  Personal  Succession,  App.  pp.  427,  428.  But  if  A.  and  B.,  domiciled  in 
Louisiana,  elope  to  the  State  of  Mississippi,  and  marry,  and  shortly  thereafter  return, 
the  conjugal  rights  under  the  marriage  are  held  to  be  according  to  the  law  of  domicile, 
as  the  law  of  the  land  would  otherwise  be  fraudulently  evaded ;  and  it  was  not  in  such 
a  case  the  intention  of  the  parties  to  shift  their  domicile.  Le  Breton  v,  Nouchet,  8 
Martin  (La.),  60.  See  also  Hub.  de  Conflictu  Legum,  sec.  10.  Nor  can  a  contract  of 
marriage,  entered  into  in  Louisiana,  provide  that  the  rights  of  the  parties  shall  be 
according  to  the  provisions  of  any  foreign  specified  law.  Bourcier  r.  Lanusse,  8  Martin 
(La.),  581.  If,  however,  the  parties  agree,  previously  to  their  marriage,  upon  a  place 
of  residence  after  it,  and  actually  settle  there,  it  becomes  the  place  of  their  matrimonial 
domicile,  and  the  marital  rights  of  the  husband  to  the  wife's  property  are  determined 
by  the  law  of  that  domicile.  Kneeland  v.  Ensley,  Meigs  (Tenn.),  620  ;  Le  Breton  r. 
Miles,  8  Paige,  261.     [Cf.  98,  n.  1.] 

(h)  Mr.  Justice  Story,  in  treating  of  the  capacity'of  persons,  in  his  Commentaries  on 
the  Conflict  of  Taws,  c.  4,  has  thoroughly  examined  the  conflicting  opinions  and  infinite 
distinctions  with  which  the  host  of  civilians  of  continental  Europe  have  overwhelmed 
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The  lex  loci  operates  not  only  in  respect  to  the  nature,  obliga- 
tion, and  construction  of  contracts,  and  the  formalities  and 
authentications  requisite  to  the  valid  execution  of  them,  but 
also  as  to  their  discharge.  It  is  a  general  rule,  that  whatever 
constitutes  a  good  defence,  by  the  law  of  the  place  where  the 
contract  is  made  or  is  to  be  performed,  is  equally  good  in  every 
other  place  where  the  question  may  be  litigated.  Upon  this 
principle,  the  discharge  of  a  debtor  under  the  bankrupt  or  insol- 
vent laws  of  the  country  where  the  contract  was  made,  and  in 
cases  free  from  partiality  and  injustice,  is  a  good  discharge  in 
every  other  country,  and  pleadable  in  bar.  The  same  law  which 
creates  the  charge  is  to  be  regarded  when  it  operates  in  dis- 
charge of  the  contract,  (c) ' 

and  perplexed  the  mibject ;  and  he  has  deduced  the  following  rales  mm  best  established 
in  the  jurispradence  of  England  and  America,  viz.  :  (1.)  The  capacity,  state,  and 
condition  of  persons,  according  to  the  law  of  their  domicile,  wiU  generally  be  regarded 
as  to  acts  done,  rights  acquired,  and  contracts  made  in  the  plaoe  of  their  domicile. 
(2. )  That  as  to  acts  done,  and  rights  acquired,  and  contracts  made  in  other  ooantries, 
the  law  of  the  country  where  they  are  done,  acquired,  or  made,  will  generally  govern 
in  respect  to  the  capacity,  state,  and  condition  of  persons.  And,  therefore,  in  regard 
to  questions  conceraing  infancy,  competency  to  marry,  incapacities  incident  to  covert- 
ure, guardianship,  and  other  personal  qualities  and  disabilities,  the  law  of  the  duuieUe 
of  birth,  or  other  fixed  domicile,  is  not  generally  to  govern,  but  the  lex  loci  eontraehu 
aut  ad%u,  (8.)  Personal  disqualifications,  arising  from  customary  or  positive  law, 
and  of  a  penal  nature,  are  territorial,  and  not  generally  regarded  in  other  countries^ 
where  the  like  disqualifications  do  not  exist  Story's  Comm.  [§§  101-104.]  On  this 
subject  of  the  capacity  of  persons  to  contract,  the  continental  jurists  generally  adopt 
the  law  of  the  domicile,  and  the  English  common  law  the  lex  loci  eontradus.  Burge,  in 
his  Comm.  on  Colonial  and  Foreign  Laws,  L  244-260,  cites  laigely  from  the  continental 
civilians,  to  show  that  the  wife's  rights,  capacities,  and  disabilities,  under  the  contract  I 

of  marriage,  are  determined  by  the  law  of  the  husband's  domicile,  when  the  marriage 
took  place.  This  is  the  law  in  this  country,  if  the  parties  had  not  in  view,  at  the  time, 
another  place  of  residence.  If  the  husband  and  wife  have  different  domiciles  at  the 
time  of  the  marriage,  the  law  of  the  husband's  domicile  governs  the  marital  rights ; 
and  if  neither  party  have  any  determinate  domicile  at  the  time,  the  lex  lod  contnuhu 
governs.  Kneeland  o.  Ensley,  Meigs,  620.  Prima  facie,  at  least,  the  husband's 
domicile  is  that  of  the  wife.    Whitcomb  v.  Whitcomb,  2  Curteis,  851. 

(c)  Ballantine  v.  Goulding,  1  Cooke's  B.  L.  847,  Ist  ed.  ;  Potter  v.  Brown,  5  East, 
124 ;  Van  Raugh  v.  Van  Arsdale,  8  Caines,  154  ;  Smith  o.  Smith,  2  Johns.  285  ;  Hicks 
V.  Brown,  12  Johns.  142  ;  Blanchard  v.  Russell,  18  Mass.  1 ;  Bradford  v.  Farrand,  ib. 
18  ;  Prentiss  v.  Savage,  ib.  20;  Van  Reimsdyk  v,  Kane,  1  Gall.  871  ;  Le  Roy  «. 
Crowninshield,  2  Mason,  151 ;  Green  v.  Sarmiento,  Peters  C.  G.  74 ;  Harrison  v. 
Edwards,  12  Vt  648  ;  Story  on  the  Conflict  of  Laws,  [§§  881,  848.]  See  also,  svjmi^ 
898.  [But  see  898,  n.  1,  and  L  422,  n.  1.]  All  the  foreign  jurists  agree  that  every 
contract  must  conform  to  the  formalities  and  solemnities  required  by  the  lex  led,  in 
respect  to  their  valid  execution  ;  and  the  like  doctrine  is  recognized  in  Alves  v.  Hodg* 
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But  if  a  contract  be  made  under  one  government,  and  is  to  be 
performed  under  another,  and  the  parties  had  in  view  the  laws 
of  such  other  country  in  reference  to  the  execution  of  the  con- 
tract,  the  general  rule  is,  that  the  contract,  in  respect  to  its 
construction  and  force,  is  to  be  governed  by  the  law  of  the 
country  or  state  in  which  it  is  to  be  executed ;  and  the  foreign 
law  is  in  such  cases  adopted,  and  effect  given  to  it.  (d)^  (y)     This 


son,  7  T.  R.  241 ;  Clegg  v.  Levy,  8  Camp.  166  ;  Yidal  v.  Thompeon,  11  Mart.  (La.) 
23  ;  Depau  v,  Hamphreys,  20  id.  1,  22 ;  bat  a  contrary  rule  was  declared  in  Wynne 
V.  Jackson,  2  Russell.  851, '  and  James  v.  Catherwood,  3  DowL  &  By.  190.  Mr. 
Justice  Story  adds  tbe  weight  of  his  opinion  to  the  rule  first  mentioned.  Comm.  on 
the  Conflict  of  Laws,  [§§  260,  261.] 

(d)  Hub.  de  Conflictu  Legum,  sec  10 ;  Voet,  ad  Pand.  4.  1.  29 ;  Lord  Mansfield, 
in  Robinson  v.  Blond,  2  Burr.  1077  ;  Dig.  42,  6  ;  ib.  44.  7.  21 ;  Story's  Comm.  on  the 
Conflict  of  Laws,  [§§  279-281;]  Baldwin,  J.,  in  Strother  v,  Lucas,  12  Peters,  486, 
487 ;  Andrews  v.  Pond,  18  Peters,  65  ;  Bell  v.  Bruen,  1  How.  182 ;  Le  Breton  v.  ^ 
Miles,  N.  Y.  Court  of  Chancery,  8  Paige,  261.  The  principle  was  applied  in  this  last 
case  to  an  antenuptial  contract,  made  in  reference  to  another  country,  as  the  future 
domicile  of  the  parties  ;  and  it  was  laid  down  as  a  nile  of  law,  that  when  parties  maVry 
in  reference  to  the  laws  of  another  country  as  their  intended  domicile,  the  law  of  the 
intended  domicile  governs  the  construction  of  their  marriage  contract,  as  to  their 
rights  of  personal  property.  See  also  Prentiss  v.  Savage,  IS  Mass.  28 ;  Thompson 
V,  Ketcham,  8  Johns.  189 ;  Coz  v.  United  States,  6  Peters,  172  ;  Fanning  v.  Conseqna, 
17  Johns.  511.  If  A.  in  America  orders  goods  from  England,  and  the  English  mer- 
chant executes  the  order,  the  contract  is  goyemed  by  the  law  of  England,  for  the 
contract  is  there  consummated.  Casaregis's  Dis.  179 ;  Whiston  v.  Stodder,  8  Mart. 
(La.)  98. 


1  Law  governing  the  Cantraet.  —  The 
text  is  confirmed  by  Grell  v.  Levy,  16  C. 
B.  N.  '&  78 ;  Pomeroy  v.  Ainsworth,  22 
Barb.  118.  Bnt  it  is  said  that  the  impor- 
tance of  the  fact  that  a  contract  made  in 
one  country  is  to  be  entirely  performed 
elsewhere,  or  that  the  subject-matter  is 
immovable  property  situate  in  another 
country,  Ac.,  lies  in  its  indicating  an  in- 


tention to  be  bound  by  a  law  di£ferent 
from  that  of  the  place  where  the  contract 
is  made.  The  rights  of  the  parties  are 
to  be  judged  of  by  tiiat  law  by  which 
they  intended,  or  rather  by  which  they 
may  justly  be  presumed  to  have  bound 
themselves.  Lloyd  v.  Quibert,  6  Best  k 
a  100  (L.  R  1  Q.  B.  115,  affirming  s.  c. 
88  L.  J.  Q.  B.  241) ;  The  Kamak,  L.  B.  2 


(y)  A  contract  valid  where  made,  and  promissory  note  is  delivered,  though  eze- 

not  contrary  to  public  policy  in  general,  cuted  and  dated  elsewhere,  governs.  Wells 

may  be  enforced  in  another  State,  though  v.  Yandckle,  64  Fed.  Bep.  944  ;  Holt  v. 

there    invalid.      Schulze-Beiige    v.    The  Knowlton,  86  Maine,  456.    The  law  of 

Guildhall,  58  Fed.  Rep.  769 ;  Fonseca  v.  the  domicile  fixes  the  capacity  of  a  party 

Cnnard  S.  Co.,  158  Ifius.  558 ;  OHegan  to  contract,  when  suit  is  brought  in  the 

V.   Cunard   S.   S.  Co.,  160    Mass.   856;  courts  of  such  domicile.     Armstrong  v. 

Miller  v.  Wilson,  146  Dl.  528.    The  law  Best,  112  N.  C.   59.     The  court  is  not 

of  the  place  where  a  deed,  mortgage,  or  bound  to  apply  to  a  contract  either  the 
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exception  to  the  application  of  the  lex  loci  is  more  embarrasaed 
than  anj  other  branch  of  the  subject,  by  distinctions  and  jarring 


P.  C.  505;  and  other  cute  collected  petit 
iiL  I6if  n.  1.  (h)  ;  174,  n.  1.  A  contract 
made  between  Britiah  saljects  in  En^^bmd 
M  caniai^e  thence  to  Mamitina  waa  held 
to  be  wholly  governed  by  Knglinh  law  in 
Peninanlar  &  Oriental  S.  N.  Co.  v.  Shand, 
3  Moore  P.  C  N.  a.  272.  See  Dike  v. 
Erie  Railway,  45  K.  Y.  118;  Gray  v. 
Jackion,  51  N.  H.  9.  So  a  oontrw^  be- 
tween three  Englishmen,  two  of  them 
domiciled  and  redding  in  England,  and 
the  third  reaiding  in  Chili,  bat  not  having 
acquired  a  foreign  domicile,  haa  been  held 
to  be  governed  by  the  Engliah  law,  al- 
though it  related  to  the  purchase  of  land 


in  ChilL  Cood  v.  Cood,  33  Beav.  314. 
[Moat  if  not  aU  the  caiea  wiU  be  found 
to  fall  within  one  of  the  following  mlea :  — 
(1.)  Aa  icgarda  the  validity  of  a  eontiact, 
whether  an  dependent  on  the  eomplianoa 
with  formal  requiaitea  or  aa  depeodcnt  on 
genetal  rules  of  law  or  atatutes,  the  ia 
lod  eeUbraUonis  goveraa ;  except  that  no 
state  win  enforce  a  contract  which  it  re- 
gards as  strongly  opposed  to  public  policy. 
Scudder  «.  Union  Nat.  Bank,  91  U.  S. 
406  ;  Milliken  v.  Pratt,  126  Maas.  374 ; 
Kennedy  v.  Cochrane,  65  Me.  594 ;  Denny 
V,  Faulkner,  22  Kans.  89 ;  Hunt  v.  Jones, 
12  R.  L  265 ;  Mehan  v,  Thompaon,  71 


lex  loci  9oluti<m4$  or  the  lex  loci  contractus, 
the  real  question  being  what  law  the 
parties  intended  to  govern  the  oontracL 
Hamlyn  v.  Talisker  Distillery,  [1894]  A. 

C.  202 ;  In  re  Missouri  S.  8.  Co.,  42  Ch. 

D.  821.  The  agreement  may  stipulate  aa 
to  the  governing  law.  Qriesemer  v.  Mu- 
tual L.  Ins.  Co.,  10  Wash.  202,  211.  A 
reference  to  foreign  law  in  an  English  con- 
tract only  affects  its  interpretation,  and 
does  not  incorporate  the  foreign  law. 
Ex  parte  Dever,  18  Q.  B.  D.  660.  The 
lex  loci  contractus  governs  a  contract,  like 


governed  by  the  law  of  New  York.  Miller 
V.  Campbell,  140  N.  Y.  457  ;  Pratt  v. 
Globe  M.  F.  Ina.  Co.,  (Tenn.),  17  S.  W. 
Rep.  852 ;  see  Armstrong  v.  Best,  112  N. 
C.  59.  When  a  promissory  note  is  made 
payable  in  another  State,  its  law  govema 
as  to  indorsements,  even  when  suit  is 
brought  in  the  State  where  the  note  waa 
made.  Sturdivant  v.  Memphis  Nat.  Bank, 
60  Fed.  Bep.  786 ;  see  Exchange  Bank 
V.  Hubbard,  62  id.  112;  HaU  v.  Conlell, 
142  U.  S.  116.  Transfers  of  negotiable 
instruments  or  of  personal  property  are 


a  bill  of  lading,  which  is  to  be  performed    governed  by  the  law  of  the  place  where 


in  another  country,  or  on  the  ocean,  as  by 
carriage  abroad.  Potter  t;.  The  Miyestic, 
60  Fed.  Rep.  624  ;  Brown  v.  American 
Finance  Co.,  81  id.  516 ;  Lazard  v.  Mer- 
chants &  M.  Trans.  Co.,  78  Md.  1 ;  China 
M.  Ins.  Co.  V.  Force,  142  N.  Y.  90  ; 
O'Regan  v.  Cunard  S.  S.  Co.,  160  Mass.  856. 


the  transfer  is  made.  Alcock  v.  Smith, 
[1892]  1  Ch.  288.  The  lex  fori  controls  at 
the  statute  of  limitations.  Nonce  v.  Rich- 
mond &  D.  R.  Co.,  88  Fed.  Rep.  429. 
When  an  offer  made  by  letter  is  accepted 
by  telegraph  in  another  State,  tlie  con- 
tract is  there  made,  though  that  is  not 


Dealings  in  the  certificates  of  shares  in  a    the  place  for  its  performance.     Perry  p. 


foreign  corporation,  transacted  in  England 
by  persons  domiciled  there,  are  governed 
by  English  law ;  but  the  Uw  of  the  for- 
eign country  governs  the  transfer  of  the 
shares  there.  Colonial  Bank  v,  Cady,  15 
A.  C.  267.  So  the  validity  of  an  assign- 
ment in  New  York  by  a  married  woman  Jordan,  88  BCaine,  880. 
of  a  Massachusetts  life  insurance  policy  is 
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Mt  Hope  Iron  Co.,  15  R.  I.  880  ;  Gar- 
rettson  v.  North  A.  Bank,  47  Fed.  Rep. 
867.  A  State  statute  as  to  redemption 
of  conditional  sales  may  be  made  part  of 
a  contract  to  be  performed  in  another 
State,  and  be  there  enforced.     Gross  v. 
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decisions ;  and  the  notice  of  a  few  of  them  may  be  instructive, 
and  serve  to  give  some  precision  to  the  doctrine.     Thus^  the 
days  of  ^race  allowed  upon  bills  of  exchange  are  to  be  com- 
puted *  according  to  the  usage  of  the  place  in  which  they  *  460 
are  to  be  paid,  and  not  of  the  place  iix  which  they  were 
drawn,  for  that  is  presumed  to  have  been  the  intention  of  the 
parties; (a)  whereas,  by  the  general  understanding,  and  course 
of  decisions  and   practice,  the  drawer  or  indorser,  upon  the 
return  of  a  foreign  bill  under  protest,  pays  the  damages  allowed 
by  the  law  of  the  place  where  the  bill  was  drawn  or  indorsed,  (b) 
If  interest  be  not  stipulated  in  the  contract,  and  the  money  be 
payable  at  a  given  time,  in  a  different  territory,  and  there  be 
default  in  payment,  the  law  of  the  place  of  payment  regulates 
the  allowance  of  interest,  for  the  default  arises  there.  {c){x)    The 

(a)  Yidal  v.  Thompson,  11  Mart  (La.)  23;  Bank  of  Washington  v.  Triplett,  1 
Peters,  25  ;  [Blodgett  v.  Durgin,  82  Yt.  861.] 

{b)  Hendricks  v.  Franklin,  4  Johns.  119;  Graves  v.  Dash,  12  id.  17 ;  Slocum  v. 
Poniero}^  6  Cranch,  221 ;  Hazlehnrst  v.  Kean,  4  Yeates,  19  ;  Pothier's  Oblig.  n.  171. 

(c)  Cooper  v.  The  Earl  of  Waldegraye,  2  Beavan,  282. 

Me.  492.     For  the  exception,  see  suprci,  v.  Union  Nat.  Bank,  Bupra;  infra,  468 

458,  n.  (d),     (2.)  As  regards  theinterpre-  and  notes.    It  is  to  be  obserred  that  the 

tation,  construction,  and  performance  of  intention  of  the  parties  is  material  only  in 

the  contract,  the  law  indicated  by  the  in-  cases  covered  by  the  second  role.     The 

tention  of  the  parties  governs.     As  to  inapplicability  of  the  term  eomUy,  nsed  in 

interpretation    and  construction,   this  is  the  text  and  in  many  other  places,  has 

presumed  to  be  the  lex  loci  celebrationiSf  been  frequently  pointed  out.    See  Story, 

unless  the  contract  is  to' be  entirely  per-  Confl.   of  Laws,  8th  ed.   86  (a).    As  to 

formed  elsewhere  ;  in  which  case,  and  also  some  matters  {e.  g.  interest),  it  has  been 

in  matters  relating  to  the  performance,  held  that  the  contract  is  valid  if  it  is  sus- 

the  intent  is  presumed  to  be  in  favor  of  tained  either  by  the  lex  loci  celebrationis 

the  lex  loci  mltUionis,    Scudder  r.  Union  or  the  lex  loci  solutionis.     Cromwell  v. 

Nat  Bank,  supra;  Morgan  v.  N.  C,  &c.  County  of  Sac,  96  U.  S.  51 ;  Thornton  v. 

R.  R.  Co.,  2  Woods,  244.    See  especially  Dean,  19  S.  C.588 ;  Eilgore  o.  Dempsey, 

an  article  by  A.  Y.  Dicey,  16  Am.  Law  25  Ohio  St.  413 ;  Scott  v.  Perlee  (Ohio, 

Rev.  497.     (3.)  As  to  matters  relating  to  1883),  15  Rep.  728.     See  Hunt  v.  Jones, 

the  remedy,  the  lex  fori  governs.    Scudder  12  R.  I.  265.  —  B.] 

(x)  If  interest  on  bonds  is  to  be  paid  Una,  186  U.  S.  211 ;  City  Nat.  Bank  v. 

together  with    the  principal  in  another  Hunter,  129  U.  S.  657  ;  Stepp  v.  National 

place  than   that  where   the  bonds  were  Life,  &c.  Ara'n,  37  S.  C.  417.    Interest  on 

made,  and  according  to  the  legal  rate  of  a  judgment  is  according  to  the  rate  where 

interest  at  that  place,  the  rate  of  interest  it  is  rendered,  though  founded  on  a  foreign 

is  presumed  to  continue  the  same  aiter  obligation.    Scotland  County  v.  HiU,  182 

maturity.    Coghlan  v.  South  Carolina  R.  U.  S.  107 ;  Neil  v.  Bank,  50  Ohio  St.  193. 
Co.,  142  U.  8.  101 ;  U.  S.  9.  North  Caro-  As  to  usury,  see  Fowler  v.  Eq.  Trust 
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drawer  may,  coDsequently,  be  liable  to  one  rate  of  damages,  and 
the  iudorser  to  another,  if  he  indorses  at  a  different  place ;  for 
every  indorsement  is  a  new  contract  (d)  If,  however,  l^e  rate 
of  interest  be  specified  in  the  contract,  and  it  be  according  to 
the  law  of  the  place  where  the  contract  was  made,  though  the 
rate  be  higher  than  is  lawful  by  the  law  of  the  place  where 
payment  was  to  be  made,  the  specified  rate  of  interest  at  the 
place  of  the  contract  has  been  allowed  by  the  courts  of  justice 
in  that  place,  for  that  is  a  part  of  the  substance  of  the  con- 
tract. (0)  The  general  doctrine  is,  that  the  law  of  the  place 
where  the  contract  is  made  is  to  determine  the  rate  of  interest 
when  the  contract  specifically  gives  interest;  and  this  will  be 
the  case,  though  the  loan  be  secured  by  a  mortgage  on  land  in 

{d)  Champant  v.  Lord  Ranelagh,  Prec.  in  Ch.  128  ;  FanniDg  v.  Conaeqiu,  17 
Johns.  611 ;  Henry  on  Foreign  Law,  6S  ;  Story  on  the  Conflict  of  Laws,  [§  814.]  It 
may  be  laid  down  as  a  general  rule^  that  negotiable  paper  of  every  kind  is  oonatraed 
and  goTemed,  as  to  the  obligation  of  the  drawer  or  maker,  by  the  law  of  the  conntry 
where  it  ^as  drawn  or  made  ;  and  as  to  that  of  the  acceptor,  by  the  law  of  the  conn* 
try  where  he  accepts ;  and  as  to  that  of  the  indorsers,  by  the  law  of  the  oonntiy  in 
which  the  paper  was  indorsed.  Potter  v.  Brown,  5  East,  124  ;  De  La  Chanmette  r. 
Bank  of  E.,  9  B.  &  C.  208  ;  2  Bell's  Comm.  692,  69S ;  Slocum  v.  Pomeioy,  6  Cranch, 
221  ;  Cry  v.  Winter,  16  Mart  (La. )  277  ;  Blanchard  v.  Russell,  18  Mass.  1 ;  Ptardessus, 
Coure  de  Droit,  ▼.  sec  1497-1499.  Notice  of  the  dishonor  of  a  foreign  bill  and 
protest  is  to  be  given  according  to  the  law  of  the  place  where  the  acceptance  is  dis- 
honored, though  the  other  parties  resided  in  England  ;  for  the  bill,  bein^  made  pay- 
able in  France,  was  a  foreign  bill,  and,  as  between  the  drawer  and  payee,  is  to  be 
taken  as  made  there.  Rothschild  v,  Cnrrie,  1  Q.  B.  48  ;  SherriU  v.  Hopkins* 
1  Cowen,  108  ;  Story's  Coram.  [§§  285,  848-849,  860  ;]  Boyoe  v.  Edwards,  4  Petere, 
111 ;  Aymar  w.  Sheldon,  12  Wend.  489;  Gaston,  J.,  in  Hatcher  ».  McMorine,  4  Dev. 
(N.  C. )  124.  If  the  drawee  accepts  a  bill  in  New  York,  when  it  was  drawn  in  another 
state  by  the  drawer,  who  resides  in  that  other  state,  the  contract  of  acceptance,  as  to 
presentment,  4c.,  is  governed  by  the  law  of  New  York.  Worcester  Bank  •.  Wells,  8 
Met.  107. 

(e)  Depan  v.  Humphreys,  20  Mart  (La.)  L  The  decision  in  this  case  is  accom- 
panied with  a  full  discussion  of  the  authorities  in  the  English  and  American  law,  and 
of  the  opinions  of  the  European  continental  civilians.  Ilie  law  of  this  case  has  been 
critically  examined  by  Mr.  Justice  Story  (Comm.  on  the  Conflict  of  Laws,  [{{  298- 
306]),  and  he  does  not  think  that  the  foreign  jurists  bear  out  the  case.  See  below,  not« 
(a),  the  result  of  the  authorities  thero  referred  to. 

Co.,  141  U.  8.  884 ;  Van  Vleet  r.  Sledge,  600  ;  Jackson  v.  Anu  Mortg.  Co.,  88  Ga. 

45  Fed.  Rep.  748 ;  Buchanan  v.  Drovers*  766  ;  Raines  v.  American  F.  M.  Co.,  94 

Nat  Bank,  55  id.  228 ;   Wittkowski  v,  Ga.  699  ;   Watson  v.  Lane,  52  N.  J.  L. 

Harris,  64  id.  712  ;  Dakoto  B.  &  L.  Ass'n  560;  McGarry  r.  Nicklin  (Ala.),  17  So. 

V.  Logan,  66  id.  827 ;  Staples  v,  Nott,  128  Rop.  726. 
N.  Y.  408 ;  Kilcrease  v.  Johnson,  85  Ga. 
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another  state,  unless  there  be  circumstances  to  show  that  the 
parties  had  in  view  the  laws  of  the  latter  place  in  respect  to 
interest.  (/)     When  that  is  the  case,  the  rate  of  interest  of 
*  the  place  of  payment  is  to  govern,  (a)     According  to  the  *  461 

(/)  De  Wolf  V.  Johnaon,  10  Wheat  867 ;  Story's  Comm.  on  the  Conflict  of  Laws, 
[§§  287,  a,  291-294.]  The  place  or  country  in  which  a  biU  of  exchange  is  accepted  is 
conuidered  the  loetu  amtraetus,  as  regards  the  acceptor.  P.  Yoet,  de  Stat  sec.  9, 
1,  2,  14 ;  De  la  Chaomette  v.  Bank  of  England,  9  B.  ft  C.  208 ;  s.  c.  2  B.  &  Ad. 
886.^ 

(a)  De  Wolf  v,  Johnson,  10  Wheat  867 ;  Scoaeld  v.  Day,  20  Johns.  102  ;  Quince 
V.  Callender,  1  Desaus.  (S.  C.)  160.  The  anthoiitiea  are  namerous  to  show  the  gen- 
end  mle  to  be,  that  interest  is  to  be  paid  according  to  the  law  of  the  place  where  the 
contract  is  made,  unless  the  payment  was  to  be  made  elsewhere,  and  then  it  is  to 
be  according  to  the  law  of  the  place  where  the  contract  was  to  be  performed.  Fanning 
V.  Consequa,  17  Johns.  611  ;  Boyce  v.  Edwards,  4  Peters,  111  ;  Soofield  v.  Day,  20 
Johns.  102  ;  Robinson  v.  Bland,  2  Burr.  1078;  Quince  v.  Callender,  1  Desaus.  (S.  C.) 
160 ;  Story's  Comm.  on  the  Conflict  of  Laws,  [{{  291,  296] ;  Cooper  v.  The  Earl  of 
Waldegrave,  2  fieav.  282 ;  Archer  v.  Dunn,  2  Watts  &  a  828,  864 ;  Thomas  v.  Beck- 
man,  1  B.  Mon.  84.  In  Pecks  v.  Mayo,  14  Yt  88,  a  promissory  note  was  made  in 
Canada  and  indorsed  in  Vermont,  in  both  of  which  countries  the  rate  of  interest  is 
six  per  cent,  and  was  payable  in  New  York  at  a  day  certain,  where  the  rate  of  interest 
is  seyen  per  cent  It  was  held,  after  a  thorough  discussion  of  the  authorities,  that 
both  the  maker  and  indorsers  were  lia'ble  to  pay  the  New  York  interest  The  rules 
were  declared  to  be,  (1.)  If  a  contract  be  entered  into  in  one  place,  to  be  performed 
in  another,  the  parties  may  stipulate  for  the  rate  of  interest  of  either  country.  (2.) 
If  the  contract  stipulate  generally  for  interest,  without  fixing  the  rate,  it  shall  be  the 
rate  of  interest  at  the  place  of  payment  (8.)  If  no  interest  be  stipulated,  and  pay- 
ment be  not  made  at  the  day,  interest  by  way  of  damages,  is  according  to  the  law  of 
the  place  of  payment.  In  Chapman  v.  Bobertson,  6  Paige,  627,  the  debtor  borrowed 
money  in  England  upon  a  bond  and  mortgage,  executed  in  New  York,  on  lands  in 
New  York,  at  the  Nefw  York  rate  of  interest,  and  it  was  held  that  the  mortgage  was  a 
▼alid  security  for  the  bond,  and  that  the  nsury  law  of  England  was  no  defence.  Chan- 
cellor Walworth  fully  concurred  in  the  decision  of  Depau  «.  Humphreys,  in  Lom'siana, 
and  held,  that  if  the  contract  was  made  in  New  York,  upon  a  mortgage  here,  it  was 
not  a  violation  of  the  English  usury  law,  though  the  money  was  made  payable  to  a 
creditor  in  England.  The  contract  was  made  in  New  York,  in  reference  to  the  laws 
of  New  York,  and  must  be  governed  by  them.  New  York  was  the  domicile  of  the 
debtor.  The  mortgage  gave  locality  to  the  contract,  within  the  intent  and  meaning 
of  the  parties,  and  it  must  be  governed  by  the  lex  kci  rei  aUce.  Had  it  been  a  mere 
personal  contract,  without  any  mortgage,  the  conclusion  might  possibly  have  been 
otherwise,  though  I  think  the  conclusion  in  the  case  is,  that  the  English  law  of  nsury 
would  not  have  been  a  defence ;  for  in  the  Louisiana  esse  there  was  no  mortgage. 
The  principle  now  established  in  Louisiana  and  New  York  is,  that  the  pUoe  where 
the  contract  was  made  determines  its  validity  as  to  interest,  though  made  payable 
in  another  state  or  country,  where  the  rate  of  interest  is  lower.  This  principle  has 
much  to  recommend  it  for  reasonableness,  convenience,  and  certainty,  except  in  cases 
where  the  whole  arrangement  was  evidently  and  fraudulently  intended  as  a  mere  cover 
for  usnry. 

1  See  iiL  95,  n.  1. 
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case  of  TTiompson  v.  Powles,  (b)  it  is  now  the  received  doctrine 
at  Westminster  Hall,  that  the  rate  of  interest  on  loans  is  to 
be  governed  hj  the  law  of  the  place  where  the  money  is  to  be 
used  or  paid,  or  to  which  the  .loan  has  reference ;  and  that  a 
contract  made  in  London  to  pay  in  America,  at  a  rate  of  interest 
exceeding  the  lawful  interest  in  England,  was  not  a  usurious 
contract,  for  the  stipulated  interest  was  parcel  of  the  contract. 
This  is  also  the  law  in  this  country,  (c)  and  it  appears  to  be  a 
liberal  relaxation  of  the  rigor  of  the  former  rule.  But  if  the 
bond,  or  other  security,  be  taken  in  England,  no  higher  rate 
of  interest  than  English  interest  can  be  allowed,  though  the 
debt  be  secured  by  a  ^lortgage  e;cecuted  abroad,  upon  real  prop- 
erty abroad,  and  the  bond  and  mortgage  specify  the  foreign  rate 
of  interest.  The  courts  considered  that  if  the  rule  was  other* 
wise,  it  would  contravene  the  policy  of  the  law,  and  sap  the 
foundations  of  the  statute  of  usury.  (<2)  But  on  this  subject  of 
conflicting  laws  it  may  be  generally  observed  that  there  is  a 
stubborn  principle  of  jurisprudence  that  will  often  intervene 
and  act  with  controlling  efficacy.  ^  This  principle  is,  that  when 
the  lex  loci  contractus  and  the  lex  foriy  as  to  conflicting  rights 
acquired  in  each,  come  in  direct  collision,  the  comity  of  nations 
must  yield  to  the  positive  law  of  the  land.  In  tali  conflictu 
magis  est  ut  jus  nostrum  quam  jus  alienum  servemus.  {e)  ^ 

{h)  2  Sim.  194.  See  also  Hanrey  v,  Archbold,  Ryan  &  Mood.  184 ;  Hosford  v. 
Kichols,  1  Paige,  220 ;  Pecks  v.  Mayo,  14  Vt  83,  8.  p. 

{n)  Andrews  v.  Fond,  13  Peters,  65.  See  supra,  n.  (c).  The  general  principle  is, 
that  as  to  contracts  merely  personal,  their  construction  is  governed  by  the  law  of  the 
place  where  they  were  made ;  the  consequences  of  their  breach,  by  that  of  the  ooantry 
where  they  are  enforced.     Cooper  v.  The  Earl  of  Waldegrave,  2  Beavan,  282. 

{d)  The  rule  tarns  npon  the  question  of  fact.,  where  was  payment  of  the  money 
under  the  contract  to  be  made  ?  Stapleton  v,  Conway,  1  Ves.  428  ;  8  Atk.  727,  8.  c. ; 
Connor  v.  Earl  of  Bellamont,  2  Atk.  382 ;  Dewar  v.  Span,  8  T.  R.  425  ;  De  Wolf  v. 
Johnson,  10  Wheat.  383.  The  statute  of  14  Geo.  III.  allowed  securities  on  lands 
abroad  to  reserve  foreign  interest,  though  executed  in  England ;  but  that  statute  was 
taken  strictly,  and  held  not  to  extend  to  personal  contracts. 

{e)  Huberus,  1.  3.  11 ;  I<ord  Ellenborough,  in  Potter  v.  Brown,  5  East,  181 ;  Saul 
V.  His  Creditors,  17  Mart.  (La.)  569.  If  a  contract  to  be  performed  in  a  foreign  conntry 
be  invalid  or  void  by  the  law  of  the  country  where  it  was  made,  then  the  rule  of  inter- 
national law  cannot  prevail,  that  the  law  of  the  place  where  the  contract  is  to  be  per- 
formed is  to  govern.    Story,  J.,  in  3  Story,  484. 

1  Hope  V.  Hope,  8  De  6.  M.  &  6.  781,     Miller,  17  Grattan,   47,  62  e<  Mf  .     See 
743  ;  26  L.  J.  K.  8.  Ch.  417;  Green  v,     further,  iii  232,  n.  1,  (e). 
Van  Buskirk,  5  Wall.  807,  813  ;  Fant  v. 
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*2.  {The  application  to  remedies.) — Remedies  upon  *462 
contracts  and  their  incidents  are  regulated  and  pursued 
according  to  the  law  of  the  place  where  the  action  is  instituted, 
and  the  lex  loci  has  no  application.  Actor  sequitur  forum  rei. 
The  lex  lod  acts  upon  the  right ;  the  lex  fori  on  the  remedy. 
This  is  the  rule  in  all  civilized  countries;  and  it  has  become 
part  of  thejtis  gentium.{a)  The  comity  of  nations  is  sufficiently 
satisfied  in  allowing  to  foreigners  the  use  of  the  same  remedies 
and  to  the  same  extent  that  are  afforded  to  the  citizens  of  the 
state.  Though  the  person  of  the  debtor  should,  therefore,  be 
exempted  from  redress  by  the  Ux  loci,  yet  personal  arrest  will 
be  permitted,  if  it  be  the  practice  according  to  the  lex  fori.  If 
a  party  be  discharged  from  imprisonment  only,  he  remains  liable 
to  arrest  for  the  same  debt  in  another  state ;  for  imprisonment 
relates  only  to  the  remedy,  which  forms  no  part  of  the  con- 
tract. (6)  In  his  quae  respiciunt  litis  decisionem,  servanda  est 
consuetudo  loci  contractus.  At  in  his  quae  respiciunt  litis  ordi-' 
nationem,  attenditur  consuetudo  loci  ubi  causa  agitur.  {c)  Upon 
the  principle  that  the  time  of  limitation  of  actions  is  governed 


(a)  Story  on  the  Conflict  of  Laws,  §  556 ;  Bank  of  United  States  v.  Donnally,  8 
Peters,  861 ;  Trasher  v.  Everhart,  8  QiU  ft  J.  284.  The  authorities,  both  foreign 
and  domestic,  for  this  clearly  established  doctrine,  are  collected  in  Story's  Comm.  on 
the  Conflict  of  Laws,  468-478.  The  doctrines  in  the  text  are  ably  stated  and  illus* 
trated  in  the  case  of  Pickering  t;.  Fisk,  6  Vt.  102,  where  it  was  truly  obserred  by 
Mr.  Justice  Phelps,  in  giving  the  opinion  of  the  court,  that  what  appropriately  belongs 
to  the  contract,  and  what  to  the  remedy,  is  not  always  a  question  of  easy  solution. 

(b)  Lodge  V.  Phelps,  1  Johns.  Cas.  189  ;  Smith  v.  Spinolla,  2  Johns.  198  ;  White  r. 
Canfield,  7  id.  117 ;  Sicard  v.  Whale,  11  id.  194 ;  Whittemore  t;.  Adams,  2  Cowen, 
626  ;  Hinkley  v.  Marean,  8  Mason,  88  ;  Titus  v.  Hobart,  6  id.  878  ;  Woodbridge  t7. 
Wright,  8  Conn.  523  ;  Atwater  v,  Townsend,  4  id.  47  ;  Wood  v,  Malin,  5  Halst.  208 ; 
Morris  V.  Eves,  11  Mart  (La.)  780  ;  Webster  v.  Massey,  2  Wash.  157  ;  British  Linen 
Co.  V,  Dmmmond,  10  B.  &  C.  908  ;  De  la  Vega  v,  Vianna,  1  B.  ft  Ad.  284 ;  Story  on 
the  Conflict  of  Laws,  478,  479,  480  ;  Trimbey  i;.  Vignier,  1  Bing.  N.  C.  151. 

(c)  Bachin  sur  Guipape,  Quest.  162,  cited  in  Emerig.  des  Ass.  c.  4,  sec.  8,  who 
sanctions  the  distinction,  and  collects  the  opinions  of  the  foreign  jurists  under  this 
branch  of  the  law  with  his  usual  variety  and  immentity  of  erudition.  Mr.  Laussat, 
in  a  note  to  his  edition  of  Fonblanque's  Treatise  of  Equity,  Phil.  1881,' pp.  658-671, 
has  also  digested  and  classified  the  leading  English  and  American  authorities  on  the 
subject  of  the  lex  loci,  with  accuracy  and  ability.  As  to  the  extent  in  which  the 
modes  of  proof  and  the  law  of  evidence  of  the.2ea;  loci  or  of  the  Ux  fori  are  carried, 
the  foreign  jurists  hold  different  doctrines  ;  and  questions  under  this  head  are  deemed 
by  Mr.  Justice  Story  to  be  unsettled  and  embarrassing.  Some  maintain  that  the  lex 
fan'f  and  others  that  the  lex  loci  eontraeCics,  must  regulate  the  authenticity  and  admiss^n 
of  the  instrament  and  modes  of  proof.  Story's  Comm.  on  the  Conittct  of  Laws,  628-527. 
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by  the  lex  fori^  a  plea  of  the  statute  of  limitations  of  the  state 
where  the  contract  is  made  is  no  bar  to  a  suit  bronght  in  a  foreign 
court  to  enforce  the  contract ;  though  a  plea  of  the  statute  of  the 
state  where  the  suit  is  brought  is  a  valid  bar,  even  though 
brought  upon  a  foreign  judgment,  provided  the  time  of  the  resi- 
dence of  the  party  brings  him  within  the  time  prescribed 
*  468  by  the  statute,  {d)  The  period  *  sufficient  to  constitute  a 
bar  to  the  litigation  of  stale  demands  is  a  question  of 
municipal  policy  and  regulation,  and  one  which  belongs  to  the 
discretion  of  every  government,  consulting  its  own  interest  and 
convenience.  Though  the  foreign  statute  of  limitations  may 
have  closed  upon  the  demand  before  the  removal  of  the  party  to 
the  new  jurisdiction,  yet  it  will  be  unavailing.  The  statute  of 
limitations  of  the  state  in  whose  courts  a  suit  is  prosecuted  must 
prevail  in  all  actions,  (a)^    To  guard,  however,  against  the  incon- 

{d)  M*£]moyle  v.  Cohen,  18  Peters,  812. 

(a)  Estes  v,  Kyle,  Meigs  (Tenn.),  84.  If  the  time  of  preecriptioii  in  the  country 
where  the  parties  reside  goes  not  only  to  bar  the  remedy,  but  to  render  the  contract 
absolutely  void,  the  better  opinion  is,  that  the  debt  itself  will  also  be  held  to  be  ex- 
tinguished by  the  Ux  fori  as  well  as  by  the  Ux  loci  eontradus.  Story  on  the  Conflict 
of  Laws,  [§  582  ;]  Huber  v,  Steiner,  2  Bing.  N.  C.  211. 

1  StcUtUes  affecting  the  BeTnedy.  —  See  upon  the  contract^  but  leaving  the  con- 

i.  419,  n.  1.    The  text  is  confirmed  as  to  tract  valid,  is  disregarded  in  other  statea. 

statutes  of  limitation  by  Harris  v.  Quine,  Watriss  «.  Pierce,  82  N.  H.  560  ;  Sher- 

L.  R.  4  Q.  B.  653 ;  Townsend  v.  Jemison,  man  v.  Gassett,  4  Oilman,  521 ;  McFadin 

9  How.  407 ;  [Thompson  v.   Reed  (Me.  v.  Bums,  5  Gray,  599 ;  Gale  v,  Eastman, 

1883),   17  Rep.   152;  Alliance  Bank  v.  7  Met  14;  Fant  v.  Miller,  17  Gratt.  47. 

Carey,  5  C.  P.  D.  429.]    It  is  othervdse  So  is  a  stamp  act  like  that  of  England, 

where  the  foreign  statute  changes  a  title,  Fant   v.    Miller,    17    Gratt.    47.      [The 

and  does  not  only  bar  the  remedy.     Wat-  lex  fori  determines  whether  the  remedy 

ers  V.  Barton,  1  Coldw.  450.    And  some  is  at  law  or  in  equity,  but  the  kx  loci 

states  have  forbidden  by  statute  the  bring-  as  to  whether  the  right  is  in  its  nature 

ing  of  an  action  on  demands  which  are  legal  or  equitable.    Burchard  o.  Dunbar, 

barred  in  tbe  states  where  they  arose.    See  82  111.  450.    So  as  to  forfeiture  for  usury. 

893,  n.  1,  as  to  a  discharge  in  bankruptcy.  Lindsay  v.  Hill,  66  Me.  212.    So  as  to 

The  fourth  section  of  the  statute  of  frauds,  exemption  laws.      Mineral  Point  R.  R 

also,  was  held  to  relate  only  to  the  remedy,  Co.  v,  Bamm,  88  111.  365.    See  further, 

and  was  applied  to  a  French  contract,  in  Rice  v.  Harbeson,  63  N.  Y.  493.  —  B.] 
Leronx  v.  Brown,  12  C.  B.  801 ;  Dofmer        A  New  York  statute  that  "  every  action 

V.  Cheseborough,  86  Conn.   39,  45 ;  cf.  must  be  prosecuted  in  the  name  of  tha 

Dacoeta  v.  Davis,  4  Zabr.  819 ;  Bradford  v,  real  party  in  interest,*'  does  not  bar  a  suit 

Roulston,  8  It.  CI.  468,  478.    So  a  statute  in  Massachusetts  in  the  name  of  the  payee 

against  usury  providing  for  a  deduction  of  of  a  note  payable  to  order,  although  it  has 

threefold  the  amount  taken  in  an  action  been  assigned  (without  indorsement)  in 
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renience  of  sustaining  and  enforcing  stale  demands,  not  yet 
barred  by  a  residence  under  the  change  of  domicile,  a  presump- 
tion of  payment  will  be  indulged,  and  may  attach  to  and  destroy 
the  right  of  recovery.  (J) 

In  respect  to  remedies,  there  are,  properly  speaking,  three 
places  of  jurisdiction:  (1.)  The  place  of  domicile  of  the  defend- 
ant, commonly  called  th^  forum  domicilii;  (2.)  The  place  where 
the  thing  in  controversy  is  situate,  commonly  called  the  forum 
rei  sitce;  (3.)  The  place  where  the  contract  is  made,  or  the  act 

(6)  Hub.  de  Conflictu  Legam,  sec.  7  ;  Voet  ad.  Pand.  44,  8,  12  ;  Lord  Ramos's 
Equity,  b.  8,  c.  8,  sec.  4  ;  Dnplein  v.  Be  Roven,  2  Vern.  540  ;  Nash  v.  Tupper, 
1  Gaines,  402  ;  Buggies  v.  Keeler,  8  Johns.  268 ;  Pearsall  v,  Dwight,  2  Mass.  84 ;  Hall 
V.  Little,  14  id.  203  ;  WiUiams  v.  Jones,  18  East,  489 ;  The  British  Linen  Company  v. 
Dmmmond,  10  B.  &  C.  908 ;  Decouche  v,  Savetier,  8  Johns.  Ch.  218 ;  Medbury  v, 
Hopkins,  8  Conn.  476  ;  Graves  o.  Graves,  2  Bibb,  207 ;  Le  Boy  v.  Crowninshield, 
8  Mason,  161  ;  Union  Cotton  Manufactory  v.  Lobdell,  19  Martin  (La.),  108 ;  Ersk. 
Institutes,  ii.  581,  sec.  48.  Pothier,  in  his  Traits  de  la  Prescription,  n.  251,  and  other 
foreign  jurists  think  that  the  lex  lod,  and  not  the  lex  fori,  ought  to  govern  in  this 
case ;  but  the  contrary  conclusion  is  too  well  settled  to  be  now  questioned.  Story's 
Comm.  on  the  Conflict  of  Laws,  [{§  576-582.]  In  Harrison  o.  Stacy,  6  Bob.  15, 
a  resident  of  Mississippi  sued,  in  Louisiana,  on  a  note  barred  by  the  limitation  laws  of 
Mississippi,  and  it  was  held  that  the  claim  barred  there  by  the  laws  of  Mississippi  was 
barred  in  Louisiana  also. 

New  York.     Foss  v.  Nutting,  14  Gray,  law  such  contracts,  if  not  registered,  did 

484.    "  A  succession  in  the  right  of  action,  not  affect  third  parties.     The  provision  of 

not  existing  by  the  common  law,  cannot  the  foreign  law  was  thought  to  mean  no 

be  prescribed  by  the  laws  of  one  state  to  more  than  that  this  claim  should  be  post- 

the  tribunals  of  another."    Bichardson  v,  poned  to  the  claim  of  all  other  parties, 

New  York  C.   B.  B.,  98  Mass.   85,  92.  and  so  to  relate  only  to  the  remedy  in 

But  see  Thompson  v.  Bell,  8  EL  &  Bl.  Batavia;  as  the  question  of  priority  of 

286  ;  Vanquelin  v,  Bouard,  15  C.  B.  N.  8.  creditors  inter  ee  is  governed  by  the  law 

341,  865,  878.     So  where  a  deed  was  made  of   the    country    where    the  bankruptcy 

in  Wisconsin,  properly  sealed  according  to  takes  place,  and  the  assets  of  the  debtor 

the  law  of  that  state,  but  not  according  are  administered.     Ex  parte  Mel  bourn, 

to  the  law  of  New  York,  it  was  held  that  L.  R.  6  Ch.  64..    See  £x  parie  Wilson, 

assumpsit  was  the  proper  remedy  in  the  In  re  Douglas,  L.  R.  7  Ch.   490,  494. 

latter  state  for  a  breach  of  the  (gium)  Creditors   of  corporations  established  in 

covenant  of  seisin.     Le  Boy  v.   Beard,  one  state  have  pretty  generally  failed  in 

8  How.   451.    So  a  wife  was  allowed  to  the  attempt  to  impose  a  personal  liability 

prove  pari  passu  with    other   creditors  on  the  members  in  another  states  accord- 

against  her  husband's  estate  in  English  ing  to  the  provisions  of  the  act  of  incor- 

bftnkraptcy   proceedings   upon  an   ante-  poration.    Halsey  v,  McLean,  12  Allen, 

nuptial  contract  made  in    Batavia,   and  488  ;  Erickson  v.  Nesmith,  4  Allen,  288  ; 

admitted  to  be  valid  as  between  the  par-  s.  o.  15  Gray,  221  ;  Erickson  v,  Nesmith, 

ties  there,  notwithstanding  that  it  was  not  46  N.  H.  871,  878  ;  [Bice  v.  Hosiery  Co., 

registered  there,  and  that  by  the  foreign  66  N.  H.  114.] 
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done,  commonly  called  the  forum  ret  gestae  or  forum  contractus. 
Not  only  real  but  mixed  actions,  such  as  trespasses  npon  real 
property,  are  properly  referable  to  the  forum  ret  9it(B,  (c)  But 
the  Court  of  Chancery  having  authority  to  act  in  personam,  will 
act  indirectly,  and  under  qualifications,  upon  real  estate  situated 
in  a  foreign  country,  by  reason  of  this  authority  over  the  person, 
and  it  will  compel  him  to  give  effect  to  its  decrees,  by  a  convey- 
ance, release,  or  otherwise,  respecting  such  property,  (d)  • 

(e)  Skinner  v.  East  India  CoiniMuiy,  cited  in  Cowp.  168 ;  Doolson  v.  Matthews, 
4  T.  R.  508 ;  Livingston  v.  Jefferson,  4  HaU  (L.  J.),  78 ;  Story  on  the  Conflict  of 
Laws,  448,  449,  466,  467.  An  injury  to  real  property  is  k>cal  as  to  joriadiction. 
Watts  V.  Kinney,  6  Hill  (N.  Y.)>  82.  Trespass  on  real  property  sitnated  in  one  state 
cannot  be  sued  for  in  another  state. 

(i)  Lord  Hardwicke,  in  Foster  v,  Yassall,  3  Atk.  589 ;  1  £q.  Cas.  Abr.  133,  C, 
Earl  of  Athol  v.  Earl  of  Derby,  1  Ch.  Ca.  221  ;  Archer  v.  Preston,  1  £q.  Ca.  Abr.  133 ; 
1  Vem.  77,  s.  c. ;  Ai^^laase  v.  Muschamp,  1  Vem.  75,  135 ;  Earl  of  Kildare  o.  Eustace, 
ib.  419  ;  Penn  v.  Lord  Baltimore,  1  Yes.  444  ;  Lord  Cranstown  v.  Johnston,  8  Yea. 
182,  183 ;  White  v.  HaU,  12  Yea.  823 ;  Lord  Portarlington  v.  Soolby,  3  Myl.  4  K. 
104 ;  Banbury  v.  Bunbuiy,  in  Chancery,  1839,  [2  Beavan,  173 ;  ]  Massie  v.  Watts,  6 
Crancb,  148,  160 ;  Briggs  v.  French,  1  Sumner,  504  ;  Church  of  Macon  v.  Wiley,  2 
HiU,  Ch.  (S.  C.)  586.  The  court  wiU  sustain  a  jurisdiction  in  equity  in  cases  of  fravd^ 
trust,  and  ctmiract,  when  the  person  is  duly  within  their  process  and  jurisdiction, 
although  lands  not  within  the  jurisdiction  of  the  court  might  be  affected  by  the  de- 
cree. Story  on  the  Conflict  of  Laws,  [§§  543,  544  ;]  Idem,  on  Equity  Jurisprudence, 
ii.  48,  49,  185.  The  Court  of  Chancery  in  New  York,  in  Ward  v,  Arredondo,  1  Hop- 
kins, 213  ;  Mead  v.  Merritt,  2  Paige,  402  ;  Mitchell  v.  Bunch,  2  id.  606  ;  Shattnck  v. 
Cassidy,  3  Edw.  Ch.  (N.  Y.)  152,  and  Sutphen  r.  Fowler,  9  Paige,  280  ;  and  of  Vir- 
ginia,  in  Farley  v.  Shippen,  Wythe,  135,  and  Humphreys  v.  M'Clenachan,  1  Munf. 
501,  have  declared  and  enforced  the  same  doctrine.  If  the  court  had  acquired  juris- 
diction of  the  person  by  his  being  within  the  state,  they  will  compel  him,  by  attach- 
ment, to  do  his  duty  under  his  contract  or  trust,  and  enforce  the  decree  in  rem,  by  his 
executing  a  conveyance  or  otherwise,  as  justice  may  require,  in  respect  to  lands  abroad. 
White  i;.  White,  7  Gill  A  J.  208  ;  Yaughan  r.  Barclay,  6  Wharton,  392 ;  Watkins  r. 
Holman,  16  Peters,  25.  1  f  the  court  has  jurisdiction  in  case  of  a  proceeding  in  rem  over 
the  property,  it  exercises  it,  though  the  owner  be  a  non-resident,  or  a  foreign  corpora- 
tion or  sovereign.  Clarke  v.  N.  J.  Steam  Navig.  Co.,  1  Story,  581.  To  give  jurisdic- 
tion, either  the  defendant  or  the  property  attached  must  be  within  the  state  when 
process  is  served.  A  corporation  has  no  l^gal  existence  out  of  the  state  creating  it,  and 
the  service  of  summons  on  any  member  of  it  out  of  that  state  is  null.  Middlebrooks 
V.  Springfield  F.  Ins.  Co.,  14  Conn.  301.  Chancery  may  likewise,  in  the  exerdae  of  its 
jurisdiction  in  personam,  and  when  the  ends  of  justice  require  it,  enjoin  a  party  from 
proceeding  in  a  suit  in  any  court  in  any  other  country.  See  supra,  124.  But  this  ex- 
ercise of  power  has  been  declared,  as  we  have  already  seen  (see  i.  409,  411),  not  to 
extend  to  the  federal  courts  in  respect  to  the  state  courts,  nor  to  the  state  oonrts  in 
respect  to  the  federal  courts.  This  is  founded  on  the  nature  of  our  federal  government, 
and  on  indispenKable  principles  of  policy. 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Conflict  of  Laws  (and  the  2d  edition 
of  which,  in  1841,  was  corrected  and  greatly  enlarged),  has  reviewed  and  dlaenaMd  the 

[764] 


LECT.   XXXIX.]  OP  PERSONAL  PROPERTY.  *  468 

3.  Of  the  CoDAideratioii.  —  It  is  essential  to  the  validity  of  a 
contract  that  it  be  founded  on  a  sufficient  consideration.  It  was 
an  early  principle  of  the  common  law,  that  a  mere  voluntary  act 
of  courtesy  would  not  uphold  an  assumpsit,  but  a  courtesy  showed 
by  a  previous  request  would  support  it.  (e)    There  must  be  some- 

extenriye  and  complicated  subject  of  the  lex  loei  in  aU  its  relations  and  incidents,  with 
his  usual  exhausting  research  and  sound  critical  sagacity.  He  has  brought  to  bear 
upon  the  subject,  and  to  enlighten  it,  an  immense  fund  of  foreign  learning,  and  there 
is  no  treatise  extant  on  the  sulgect  of  the  conflict  of  laws  so  accurate,  full,  and  com- 
plete. There  was  no  one  head  of  the  law  that  stood  so  greatly  in  need  of  such  an  ef- 
fort The  doctrines  under  that  head  are  more  interesting  than  any  other,  with  the 
exception,  always,  of  the  constitutional  doctrines  of  the  government  of  the  United 
States ;  and  they  are  more  constant  in  their  application,  considering  that  the  Union  is 
composed  of  twenty-six  state  jurisdictions,  dictating  and  administering  independently 
their  own  municipal  laws.  It  was  impossible,  in  this  brief  section,  to  do  more  than 
state  the  leading  principles  of  the  doctrine,  and  the  authorities  which  sustain  them  ; 
and  this  1  have  endeavored  to  do  with  the  lights  afforded  me  by  a  thorough  examina- 
tion of  the  treatise  alluded  to,  and  of  all  the  authorities,  foreign  and  domestic,  applic- 
able to  the  subject,  and  within  my  power  to  examine. 

{e)  Lamplelgh  v.  Brathwait,  Hob.  105.  But  it  is  understood  to  be  now  settled 
that,  in  a  case  of  simple  contract,  if  one  person  makes  a  promise  to  another  for  the 
benefit  of  a  third  party,  the  third  party  may  maintain  an  action  upon  it,  though  the 
consideration  does  not  move  from  him.  Dutton  v.  Pool,  2  Lev.  210 ;  8.  o.  1  Vent. 
318  ;  8  Bos.  &  P.  149,  notes  to  Piggett  v.  Thompson  ;  Schemerhorn  v.  Yanderheyden, 
1  Johns.  140 ;  Starkey  v.  Mill,  Sty.  296 ;  Cumberland  v.  Codrington,  8  Johns.  Ch. 
254  ;  Parker,  C.  J.,  in  17  Mass.  400 ;  8  Pick.  91 ;  Hosmer,  C.  J.,  in  7  Conn.  847 ; 
Barker  v.  Backlin,  2  Denio,  45  ;  Walworth,  Chancellor,  2  Denio,  417.  [See  iv.  244, 
n.  (a).  But  see  Mellen  v,  Whipple,  1  Gray,  817  ;  Exchange  Bank  of  St.  Louis  v. 
Rice,  107  Mass.  87  ;  Carr  v.  National  Security  Bank,  ib.  45  ;  and  compare  Gamsey  v. 
Rogers,  47  N.  Y.  288,  24(f.]  [ConndertUion.  —  The  reader  is  speciaUy  referred  to 
Langdell's  **  Summary  of  the  Law  of  Contracts  "  for  a  full  discussion  of  the  subject  of 
consideration  and  other  of  the  fundamental  principles  of  the  law  of  contracts.  The 
important  distinction  is  there  pointed  out  between  a  consideration  which  gives  rise  to 
a  debt,  and  one  which  will  only  sustain  an  action  of  assumpsit.  In  the  former  case, 
the  thing  given  or  done  in  exchange  for  the  promise  must  be  done  to  or  for  the  obligor 
directly  ;  must  be  received  as  the  full  equivalent  for  the  obligation  ;  must  be,  in  legal 
contemplation,  the  sole  motive  for  assuming  the  obligation ;  and  must  be  executed, 
and  not  merely  promised.  In  the  latter  case  none  of  these  elements  are  necessary ;  it 
is  sufficient  if  anything  be  given  or  done  in  exchange  for  the  promise.  Langdell's 
Summary,  IT  46.  The  consideration  must  move  from  the  plaintiff.  LangdelVs  Sum- 
mary, TIF  62,  68  ;  Exchange  Bank  v.  Rice,  107  Mass.  87  ;  Evans  v.  Hooper,  1  Q.  B.  D. 
45.  But  the  contrary  is  established  in  some  jurisdictions,  viz.  that  one  on  whose 
behalf  a  contract  is  made  may  sue  upon  it.  Hendrick  v.  LindAty,  98  U.  S.  143 ; 
comp.  National  Bank  v.  Grand  Lodge,  98  U.  S.  128.  See  cases  collected  in  Addison 
on  Contracts,  8th  Am.  ed.  *-25,  n.  1.  (z)    The  promise  and  the  performance  of  the 

ti^  (x)  See  also  Austin  v.  Seligman,  18  F.  enable  an  outsider  to  sue  upon  a  contract. 
619 ;  Anderson  v,  Fitzgerald,  21  id.  294 ;  Tnre  Rotherdam  Alum  Co.,  25  Ch.  D.  111. 
Pope  V,  Porter,  88  id.  7.    A  statute  may    Otherwise  the  third  party,  to  be  entitled 
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thing  given  in  exchange,  something  that  is  mutual,  or  something 
which  is  the  inducement  to  the  contract,  and  it  must  be  a 
thing  which  is  lawful  and  competent  in  value  to  sustain  the 
assumption.  A  contract  without  a  consideration  is  a  ntidum 
pactum^  and  not  binding  in  law,  though  it  may  be  in  point  of 
conscience ;  and  this  maxim  of  the  common  law  was.  taken  from 
the  civil  law,  in  which  the  doctrine  of  consideration  is 
*  464  treated  with  an  air  of  scholastic  subtlety.  (/)  (y)    *  Whether 

consideration  most,  in  legal  oontemplation,  coincide  in  point  of  time.  A  promiae 
before  the  consideration  is  performed  operates  as  a  continuing  offer,  and,  unless  re- 
yoked,  becomes  binding  upon  such  performance.  Great  Northern  Ry.  Co.  v,  Witham, 
9  L.  B.  C.  P.  16.  A  promise  after  performance  operates  as  a  ratification,  viz.  in  legal 
contemplation  as  a  previous  request  and  promise.  Langdell's  Summary,  ITT  69,  70. 
It  has  been  held  that  forbearance  to  sue  a  doubtful  claim  made  bona  fide  is  a  good  con- 
sideration. Gallisher  v.  Bischo&heim,  5  L.  R.  Q.  B.  449  ;  Wilby  r.  Elgee,  10  L.  B. 
•  C.  P.  497  ;  Parker  v.  Enslow,  102  111.  272.  But  see  Langdell's  Summary,  n  56  «f 
seq. :  Ecker  v.  McAllister,  54  Md.  862 ;  Smith  v.  Easton,  54  Md.  138.  See  further, 
Howe  o.  Taggart,  188  Mass.  284.  See,  as  to  adequacy  of  consideration,  Bolton  v. 
Madden,  9  L.  R.  Q.  B.  55 ;  Gravely  v.  Barnard,  18  L.  R  Eq.  518 ;  Middleton  v. 
Brown,  47  L.  J.  Ch.  411 ;  as  to  moral  consideration,  Musick  o.  Dodson,  76  Mo.  624. 

BucuUd  Chnsideration.  — See  infra,  465,  n.  1.  The  true  function  of  a  subsequent 
promise  seems  to  be  to  negative  the  idea  that  the  services  were  performed  gratuitously, 
or  supposed  by  defendant  to  have  been  so  performed,  and  thus  to  support  the  allega- 
tion of  a  previous  request,  and  then  the  recovery  should  be  upon  the  debt  created  by 
the  performance  of  the  services  on  request.  In  fact,  an  action  on  the  subsequent 
promise  is  sustained  only  to  the  extent  of  such  debt.  Langdell's  Summary,  T  90  e( 
ieq.  —  B.] 

(/)  Dig.  lib.  2,  tit.  14,  c.  7,  sec  4 ;  id.  19.  5.  5.  Titiough  a  sale  without  a  price 
was  not  binding  as  such  by  the  Roman  law,  yet  it  might,  under  ciroumstanoes,  operate 
as  a  donation,  if  accompanied  with  delivery.  Yoet,  Com.  ad  Pand.  18.  1.  1 ;  D'Orge- 
noy  V,  Droz,  18  La.  382,  889.  Sir  William  Blackstone,  in  his  Commentaries,  ii.  444, 
has  borrowed  and  explained  the  distinctions  in  the  Pandects  upon  the  four  species  of 
contracts,  ofdout  dea,  do  ut/acicu,  faeio  ut  des,  and  faeio  tU  faeUu.    Tlus  classifica- 


to  sue,  even  in  equity,  must  have  an  act- 
ual beneficial  interest  placing  him  in  the 
position  of  a  oeUui  que  tnui  under  the 
contract.  Gandy  o.  Gandy,  80  Ch.  D.  57. 
A  person  for  whose  benefit  an  unsealed 
contract  is  made,  though  he  is  not  named 
therein,  may  sue  tl^reon  as  an  undisclosed 
principal  or  beneficiary.  Woodland  v, 
Newhall,  31  Fed.  Rep.  434;  Burton  v. 
Larkin,  36  Kansas,  246 ;  West  v.  W.  U. 
Tel.  Co.,  89  id.  93 ;  State  v.  Lsclede  G. 
L.  Co.,  102  Mo.  472  ;  Linneman  v,  Moross 
(98  Mich.  178),  39  Am.  St  Rep.  528,  and 
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note.  A  third  party  who  is  a  stranger  to 
the  consideration  cannot  sue  on  the  con- 
tract at  law.  Dexter  v.  Sayward,  51  Fed. 
Rep.  729  ;  Rogers  v.  Union  Stone  Co.,  180 
Mass.  581 ;  Roddy  v.  Mo.  Pac.  Ry.  Co., 
104  Mo.  284. 

A  unilateral  agreement  for  land  may  be 
enforced  in  equity  by  the  party  who  has 
not  signed  it.  Miller  v.  Cameron,  45  K. 
J.  Eq.  95  ;  supra,  449,  n.  («). 

(y)  An  agreement  with  one  person  miff 
be  supported  by  a  consideration  moving 
from  another  person.    Williamson  v.  Ya- 
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the  agreement  be  verbal  or  in  writing,  it  is  still  a  nude  paetj 
and  will  not  support  an  action,  if  a  consideration  be  wanting. 

tion  of  contracts  embraces  all  those  engagements  which  relate  to  the  interchange  of 
commodities,  money,  or  labor,  as,  1.  Stipulations  matually  to  give  ;  2.  Stipulation  on 
the  one  part  to  give,  in  consideration  of  something  to  be  done  or  forborne  on  the 
other  part ;  3.  Stipulation  on  the  one  part  to  do  or  forbear,  in  consideration  of  some- 
thing to  be  given  on  the  other  part ;  4.  Stipulations  mutually  to  do  or  forbear  to  do. 
Each  of  them  implies  a  reciprocity  of  benefit.  A  unilateral  engagement,  gratuitously 
made,  binds  the  offerer  until  rejected,  or  the  acceptance  be  unduly  delayed,  according 
to  the  French,  Dutch,  and  Scotch  law.  TouUier,  Droit  Civil  Fran^ais,  vi.  n.  80;  Code 
de  Commerce  de  Hollande,  art  1,  p.  65 ;  Bell  on  the  Contract  of  Sale,  Edin.  1844,  p. 
84.     In  England,  it  is  a  nude  pact,  and  no  contract.     See  infra,  477. 

■ 

ger,  91  Ky.  282 ;  see  29  Am.  L.  Beg.  App.  21 ;  Newton  v.  Chicago,  &c.  Ry. 
592  ;  Webster  v.  Le  Compte,  74  Md.  249  ;  Co.,  66  Iowa,  422.  If  the  assignor  of  an 
EaufsMn  v.  U.  S.  Nat  Bank,  81  Neb.  661 ;  insurance  policy  has  not  paid  the  premium 
Miliani  v.  Tognini,  19  Nev.  188 ;  Litch-  thereon,  his  assignee's  promise  to  pay  it 
field  V,  Flint,  104  N.  Y.  648.  Prejudice  is  a  sufficient  oondderatidn  for  the  com- 
to  one  party,  as  a  consideration,  must  be  pany's  assent  to  the  assignment  Hugh- 
prejudice  on  entering  into  the  contract  son  v.  Hardy  (Minn.),  64  N.  W.  Bep.  889. 
and  not  ftom  its  breach.  Ridgway  v.  A  (father's  promise  to  pay  an  annuity  to 
Orace,  21 N.  Y.  S.  984.  Mutual  promises,  the  woman  to  whom  his  son  is  engaged, 
though  oral,  to  rescind  a  written  contract  if  he  many  her  within  three  months,  is 
are  a  consideration  for  each  other.  Hobbs  held  to  have  upon  performance  by  the 
V.  Columbia  F.  B.  Co.,  157  Mass.  109 ;  son,  a  sufficient  consideration.  Skeete  v. 
Dignan  v.  Spurr,  8  Wash.  St  809.  An  Silberberg,  2  Q.  B.  D.  11 ;  see  42  Central 
agreement  to  pay  for  services  required  by  L.  J.  87. 

law  is  without  consideration.  Wildey  v.  As  forfeitures  ara  not  &vored  by  the 
Robinson,  85  Hun,  862 ;  Fink  v.  Smith  law,  the  question  whether  a  contract,  as 
(Penn.),  82  AU.  Rep.  566.  Moral  duty  of  insurance  upon  a  building  and  goods 
may  be  a  sufficient  consideration.  See  therein,  having  but  one  consideration,  but 
e.  g.  Brown  «.  Latham,  92  Ga.  280  ;  In  re  including  different  matters,  is  severable  or 
James,  146  N.  Y.  78;  K.  X.  v,  A.  Y.,  84  entire,  is  properly  determined  by  consider- 
W.  N.  C.  145.  The  doctrine  of  considera-  ing  the  intent  of  the  party  benefited  or 
tion  applicable  to  a  simple  contract  when  insured  in  procuring  the  contract.  Cole- 
there  is  no  fidncUry  relation,  does  not  roan  r.  N.  O.  Ins.  Co.,  49  Ohio  St  810 ; 
apply  to  the  promise  of  a  corporation  to  Antigo  Bank  v.  Union  Trust  Co.,  149  III. 
pay  a  dividend  to  its  stockholders.  Ford  848  ;  MerriU  v.  Agricultural  Ins.  Co.,  78 
r.  Easthampton  R.  T.  Co.,  158  Mass.  84 ;  N.  Y.  452  ;  German  Ins.  Co.  v.  York,  48 
82  AtL  Rep.  1120.  For  one  person  to  Kansas,  488  ;  Same  v.  Fairbank,  82  Neb. 
abstain  from  the  use  of  liquor  and  tobacco  750  ;  Gippe  B.  Co.  v.  De  France  (Iowa), 
is  a  sufficient  consideration  for  another^s  58  N.  W.  1087;  Stevens  v.  Queen  Ins. 
promise  to  pay  him  money.  Hamer  v.  Co.,  81  Wis.  885  ;  but  see  Havens  v.  Home 
Sidway,  124  N.  Y.  588  ;  57  Hun,  229 ;  Ins.  Co.,  Ill  Ind.  90  ;  Phoenix  Ins.  Co.  v. 
Talbott  V.  Stemmons  (Ky. ),  12  S.  W.  Rep.  Tomlinson,  125  Ind.  84  ;  Murray  v.  Home 
297.  But  a  promise  to  refrain  from  ille^^  Benefit  Ass'n,  90  Cal.  402  ;  Essex  9.  Bank 
acts  or  to  fulfil  a  statutory  obligation,  is  v.  Meriden  F.  Ins.  Co.,  57  Conn.  885. 
not  sufficient.    Yoorhees  v.  Reed,  17  111.         Actual  forbearance  to  sue,  at  the  da* 
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This  was  finally  settled  in  England,  in  the  House  of  Lords, 
in  Hann  v.  Hughe% ;  (a)  and  the  rule  has  been  adopted,  and 
prevails  extensively,  in  this  country.  (&)  The  rule,  that  a  con- 
sideration is  necessary  to  the  validity  of  a  contract,  applies  to 
all  contracts  and  agreements  not  under  seal,  with  the  excep- 

(a)  7  T.  E.  850,  note ;  7  Bro.  P.  C.  660,  8.  o. 

(6)  Burnet  v.  Bisco,  4  Johns.  285  ;  Thacher  v.  DiDsmore,  6  ICaaa.  801,  802  ;  Hosmer 
V,  HoUenbeck,  2  Day,  22  ;  Cook  v.  Bradley,  7  Conn.  67 ;  Brown  v.  Adair,  1  Stewart 
<Ala.),  61  ;  BeTorleye  v.  Holmes,  4  Manf.  95 ;  Parker  v.  Gartery  ib.  278. 


fendant's  reqaest,  is  a  good  consideration*  a  new  agreement  for  a  len  sum,  becanae 
though  the  party  so  forbearing  did  not  of  a  dispute  as  to  partial  fiulore  of  oonsid- 
agree  to  forbear.  Cream  v.  Hunter,  19  eration,  is  binding.  0*Conor  r.  Philip- 
Q.  B.  D.  841 ;  Miles  v.  New  Zealand  A.  sen,  74  Hon,  68 ;  McCroery  v.  Day,  119 
£.  Co.,  82  Ch.  D.  266.  Forbearance  means  N.  T.  1.  As  to  compromise  of  pending 
for  a  reasonable  time,  if  no  time  is  specified,  suits,  an  agreement  to  oomptomise  a  soit 
Traders'  Nat  Bank  v.  Parker,  180  N.  T.  cannot  be  set  aside  in  that  suit;  a  freah  suit 
415 ;  Moore  v.  McKenney,  88  Maine,  80  ;  must  be  brought  for  the  purpose.  Emerts 
Howe  r.  Taggart,  188  Mass.  284.  When  0.  Woodward,  48  Ch.  D.  1S6. 
a  creditor  only  gives  time,  for  a  debt  al-  Accord  and  satisfaction  usually  de- 
ready  due,  until  he  wants  the  money,  and  pends  upon  a  new  consideration,  and  when 
accepts  the  debtor's  demand  note  indorsed  a  definite  sum  is  clearly  due,  the  accept- 
by  a  third  person  as  security,  the  indorse-  ance  of  a  less  amount  does  not  prerent 
inent  is  without  consideration.  Strong  v.  the  creditor  from  suing  for  the  balance. 
Sheffield,  144  N.  Y.  892  ;  see  Peterson  v.  Foakes  o.  Beer,  9  A.  C.  606  ;  Underwood 
Russell  (Minn.),  64  N.  W.  Rep.  665.  Mu-  ».  Underwood,  [1894]  P.  204-;  Leeson  •: 
tual  promises  not  to  sue  are  a  consideration  Anderson,  99  Mich.  247  ;  McCreery  v. 
for  each  other.  Aldridge  p.  Aldridge,  18  Day,  119  N.  Y.  1 ;  Jaffray  o.  Davis,  124 
P.  D.  210.  N.  Y.  164 ;  Farmer  v.  Medico  L.  J.  Aas'n,  7 
A  subscription  to  a  church  or  charity  N.  Y.  S.  822.  If  the  amount  due  is  fidrly 
is  not  binding  if  the  promisee  has  in-  disputable,  the  creditor  by  accepting  less 
curred  no  liability  in  reliance  thereon,  than  he  claims  is  precluded  from  enforcing 
and  the  promises  of  other  subscribers  is  his  demand  for  more.  Slade  v.  Sweden- 
not  a  consideration  as  between  the  prom-  borg  El.  Co.,  89  Neb.  600;  Ford  ©.  Hub- 
isor  and  the  promisee.  Cottage  St.  M.  E.  inger,  64  Conn.  129 ;  Fuller  0.  Kemp,  188 
Church  V.  Kendall,  121  Mass.  528 ;  Pres.  N.  Y.  281.    An  accord  without 


Church  r.  Cooper,  112  N.Y.  517  ;  28d  St  tion  does  not  affect  the  original  claim. 

B.  Church  r.  Cornell,  117  N.  Y.  601.  Campbell  v.  Hun!,  74  Hun,  285.     Accoid 

A  }xma  fide  compromise  of  a  real  claim  and  satisfaction  is  a  valid  plea  to  a  suit  for  a 

is  a  sufficient  consideration,   whether  it  specialty  debt ;  but  if  made  with  only  one 

could  have  been  successfully  enforced  or  of  two  obligees  of  a  bond  (who  are  tniated 

not.    Callisher  v.  Bischoffsheim,  L.  R.  6  prima  fade,  in  equity,  as  tenants  in  com- 

Q.  B.  449  ;  Foakes  r.  Beer,  9  A.  C.  606  ;  mon  and  not  as  joint  tenants),  it  is  not  a 

Bidder  r.  Bridges,  87  Ch.  D.  406  ;  Miles  defence.     Steeds  v.  Steeds,  22  Q.  B.  D. 

9.  New  Zealand  A.  E.  Co..  82  Ch.  D.  266  ;  687  ;  see  Barclay  v.  Bank  of  New  South 

St.  Marks'  Church  v.  Teed,  120  N.  Y.  588  ;  Wales,  6  App.  Cas.  874. 
Clark  0.  Tumbnil,  47  N.  J.  L.  265.     So 
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tion  of  bills  of  exchange  and  negotiable  notes,  after  they  have 
been  negotiated  and  passed  into  the  bands  of  an  innocent 
indorsee.  The  immediate  parties  to  a  bill  or  note,  equally  with 
parties  to  other  contracts,  are  affected  by  the  want  of  considera- 
tion ;  and  it  is  only  as  to  third  persons,  who  come  to  the  posses* 
sion  of  the  paper  in  the  usual  course  of  trade,  without  notice  of 
the  original  defect,  that  the  want  of  a  consideration  cannot  be 
alleged,  (c)  The  rule,  with  this  attending  qualification,  is  well 
settled  in  English  and  American  law,  and  pervades  the  numerous 
cases  with  which  the  books  abound.  In  contracts  under  seal,  a 
consideration  is  necessarily  implied  in  the  solemnity  of  the 
instrument;  and  fraud  in  relation  to  part  of  the  consideration  is 
held  to  be  no  defence  at  law;  though  fraud  in  respect  to  the  exe- 
cution of  the  specialty,  and  going  to  render  it  void,  is  a 
good  defence,  (d)  *  A  valuable  consideration  is  one  that  *  465 
is  either  a  benefit  to  the  party  promising,  or  some  trouble 
or  prejudice  to  the  party  to  whom  the  promise  is  made,  (a)  Any 
damage  or  suspension,  or  forbearance  of  a  right,  will  be  sufiicient 
to  sustain  a  promise.  (&)  A  mutual  promise  amounts  to  a  sufii- 
cient consideration,  provided  the  mutual  promises  be  concurrent 
in  point  of  time ;  and  in  that  case  the  one  promise  is  a  good 
consideration  for  the  other,  (c)     But  if  two  concurrent  acts  are 

(c)  Bay  V.  Coddington,  5  Johns.  Cb.  54. 

(d)  Dale  v.  Roosevelt,  9  Cowen,  307.  The  N.  Y.  BeYised  Statutes,  iL  406,  sec. 
77,  78,  declare  that  a  seal  is  only  presumptive  evidence  of  a  sufficient  consideration, 
and  liable  to  be  rebutted  equally  as  if  the  instrument  was  not  sealed,  provided  such  a 
defence  be  made  by  plea  or  by  notice  under  the  general  issue.  This  statute  provision 
was  an  innovation  upon  the  common -law  rule.  Case  v.  Bonghton,  11  Wend.  106.  It 
is  not  to  be  understood  that  a  voluntary  bond  would  be  enforced,  if  it  be  admitted  by 
the  obligee,  by  pleading  or  otherwise,  that  it  was  executed  without  any  oensidera- 
tion.  The  principle  is,  that  a  bond,  from  the  solemnity  of  the  instrument,  impliei 
a  eonsidercUum,  and  the  defendant  is  estopped  by  the  seal  from  averring  a  want  of 
it.  Wright  V,  Moor,  1  Ch.  R.  157  ;  Turner  v.  Sir  George  Binion,  Hardres,  200  ;  2  BL 
Comm.  446  ;  Sedgwick,  J.,  and  Parsons,  C.  J.,  2  Mass.  162.  In  Indiana,  by  statute 
(R.  Statutes,  1838,  p.  451),  consideration  of  specialties  and  other  contracta  (convey- 
ances of  real  estate  and  negotiable  paper  excepted)  may  be  inquired  into  under  special 
plea,  or,  if  given  in  evidence,  on  a  trial  at  law. 

(a)  Jones  v,  Ashbumham,  4  East,  455  ;  Lent  v,  Padelford,  10  Mass.  236  ;  Patteson, 
J.,  2  Q.  B.  859. 

(6)  Seaman  v.  Seaman,  12  Wend.  881  ;  Morton  v.  Bum,  2  Nev.  &  Perry,  297. 

(e)  Where  several  persons  subscribiB  to  raise  money  for  an  object  in  which  all  feel 
an  interest,  the  mutnal  promises  of  the  subscribers  form  a  valid  consideration  for  the 
promise  of  each.  But  the  agreement  of  a  single  person  to  make  a  donation  to  a 
public  institution,  without  any  undertaking  on  the  part  of  the  donee  to  do  anything, 
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stipulated,  as  delivery  by  the  one  party  and  payment  by  the 
other,  no  action  can  be  maintained  by  either,  without  showing 
a  performance,  or  what  is  equivalent  to  a  performance,  of  his 
part  of  the  agreement  (c2)^(i:).     If  the  consideration  be  wholly 

is  withoat  connderation  and  void.  Walworth,  Ghanoellor,  [Stewart  o.  Handlton  Col- 
lege,] 2  Denio,  416,  417  ;  [Wilaon  v.  Baptiat  Edncation  Society,  10  Barh.  808.]  If  an 
agreement  be  optional  as  to  one  of  the  parties,  and  oblig^my  as  to  the  other,  it  doe» 
not  destroy  its  mutnality,  if  there  be  a  sufficient  oonsideration  on  both  aides ;  as  if 
one  party  stipolates  that  he  will  deliver  salt  when  called  on,  and  the  other  that  he 
will  pay  for  the  salt  so  delivered.  This  is  mutnality,  and  one  promise  is  in  consideim- 
tion  of  the  other.     Cherry  v.  Smith,  3  Humph.  (Tenn.)  19. 

{d)  If  the  act  or  duty  to  be  perfonned  by  A.,  and  in  conaideFation  of  which  B. 
promises  to  pay,  be  such  that  it  eannai^  or  from  its  nature  may  nof,  be  peifonned  before 
the  time  fixed  for  payment  by  B.,  then  A.  may  sue  for  the  money  without  averring 
performance.  But  if  the  time  be  fixed  for  the  payment  to  be  made  in  consideration 
of  the  act,  and  the  act  be  of  such  a  nature  that  it  may  be  done  presently,  and  before 
the  time  of  payment,  then  the  act  becomes  a  precedent  condition  to  the  payment. 
Thorpe  v.  Thorpe,  1  Salk.  171 ;  1  Ld.  Baym.  665,  s.  a  ;  Callonell  v.  Briggs,  1  Salk. 
112  ;  Pordage  v.  Cole,  1  Saund.  319 ;  Trimble  v.  Green,  8  Dana  (Ky.),  856,  857. 
In  this  last  case,  the  distinctions  to  be  drawn  from  the  authorities  are  justly  and 
skilfully  taken. 


^  Executed  Conaideration,  —  If,  at  the 
time  of  an  actual  request,  the  person  to 
whom  it  wss  addressed  was  not  given  to 
understand  that  he  was  promised  any- 
thing if  he  would  comply  with  it,  or  in 
any  way  led  to  expect  a  reward  of  any 
flort,  —  which,  as  has  been  said,  450,  n.  1, 
amounts  to  an  express  promise,  —  or  if  that 
which  he  was  led  to  expect  at  the  time 
was  a  less  matter  than  what  was  promised 
after  the  consideration  was  executed,  it 
is  bard  to  see  how  the  subsequent  promise 
can  be  enforced.  Thus,  a  warranty  sub- 
sequent to  a  sale  is  void,  unless  supported 
by  a  new  consideration.  Y.  B.  5  Hen. 
VII.  41,  pi.  7;  Roscorla  v,  Thomas,  8  Q.  B. 
284  ;  Summers  v.  Yaughan,  85  Ind.  828. 
But  see  Bradford  v.  Boulston,  8  Ir,  C.  L. 
468.    On  the  other  hand,  where  the  con- 


sideration is  sufficient,  perhaps  a  previooa 
request  is  not  literally  necessary.  It 
would  probably  be  enou|^  that  it  was 
executed  in  accordance  with  the  known 
desires  of  the  party  sought  to  be  charged, 
and  that  he  was  understood  at  the  time 
by  both  parties  to  found  a  promise  upon 
it.  Yictors  v.  Davies,  12  M.  4b  W.  758- 
760. 

However,  the  exception  to  the  rule 
that  a  moral  consideration  is  not  sufficienr 
should  be  considered  with  the  first  sug- 
gestion of  this  note.  For  although  it  is 
true  that  an  express  promise  cannot  be 
supported  by  a  consideration  from  which 
the  law  could  not  imply  a  promise,  ex- 
cept where  the  express  promise  does  away 
with  a  legal  suspension,  or  bar  of  a  rij^t 
of  action,  which,  but  for  such  suspension 


(x)  A3^  executed  contract  is,  it  seems,  16  N.  Y.  8.  188.    The  purehaser's  assent, 

valid,   without  a  consideration.    Oregon  subsequent  to  the  contract*  to  an  increased 

P.  R.  Co.  «.  Forrest,  128  N.  Y.  88.    A  price,  upon  tiie  seller's  representation  that 

past  consideration  beneficial  to  the  prom-  his  workmen  demanded  higher  wages,  ia 

isor,  who  afterwards  assents  thereto,  will  held  to  rest  upon  sufficient  considetation. 

support  an  action.    IVursons  v.  BoMnson,  Foley  v,  Storrie,  4  Tex.  Civ.  App.  877. 
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past  and  executed  before  the  promise  be  made,  it  is^not  suffi- 
cient, unless  the  consideration  arose  at  the  instance  or  request  of 
the  party  promising ;  and  that  request  must  have  been  expressly 
made,  or  be  necessarily  implied,  from  the  moral  obligation  under 
which  the  party  was  placed;  and  the  consideration  must  have 
been  beneficial  to  the  one  party,  or  onerous  to  the  other,  (e)  A 
subsisting  legal  obligation  to  do  a  thing  is  a  sufficient  consid- 
eration for  a  promise  to  do  it ;  bat  it  has  been  an  unsettled  point 
whether  a  mere  moral  obligation  be,  of  itself,  a  sufficient  con- 
sideration for  a  promise,  except  in  those  cases  in  which  a  prior 
legal  obligation  or  consideration  had  once  existed.  The  weight 
of  authority  is  that  it  is  not  sufficient  (/)     Though  the  consid- 

(e)  Jenldns  v.  Tacker,  1 H.  Bl.  90  ;  Liviiigston  v,  Rogers,  1  Cainos,  584  ;  Comstock 
9.  Smith,  7  Johns.  87  ;  Hicks  v,  Burhans,  10  Johns.  243 ;  Garrett  o.  Stuart,  1  M'Cord 
(S.  C),  514 ;  Wing  v.  Mill,  lB.k  Aid.  104. 

(/)  Smith  r.  Ware,  IS  Johns.  257 ;  Edwards  v.  Davis,  16  id.  281 ;  Mills  v.  Wyman, 
8  Pick.  207 ;  Cook  v.  Bradley,  7  Conn.  57  ;  Dodge  v.  Adams,  19  Pick.  429;  Eastwood 
V.  Kenyon,  8  Perry  &  Dav.  276 ;  s.  c.  11  Ad.  &  £1.  488  ;  Beaumont  v.  Reeve,  K.  B. 
Hil.  1846,  N.  Y.  Legal  Observer,  June,  1846 ;  Ehle  v.  Judson,  24  Wend.  97.  The 
question,  how  far  a  mere  moral  obligation  was  sufficient  to  raise  and  support  an  as- 
sumpsit, is  learnedly  and  clearly  stated  and  discussed  in  the  note  to  8  Bos.  &  P.  249, 
and  the  note  to  16  Johns.  288  ;  and  the  conclusion  to  which  the  learned  editors  arrived, 
seems  to  have  been  adopted  in  the  cases  referred  to.  And  yet,  in  one  of  the  cases  (Lee  v. 
Muggeridge,  5  Taunt.  86),  Oibbs,  J.,  observed  that  it  could  not  now  be  disputed,  that 

or  bar,  would  be  valid  (Beaumont  v.  71,  90 ;  Paul  v.  Stackhouse,  88  Penn.  St 
Reeve,  8  Q.  B.  488),  it  is  not  always  802.  For  instance,  where  money  was 
necessary  that  a  prior  l^al  obligation  advanced  on  a  usurious  contract,  and 
should  have  once  existed.  If  the  promisee  then  the  statute  against  usury  was  re- 
was  induced  to  confer  a  benefit  of  a  kind  pealed,  and  a  new  contract  was  made  in 
which  might  legally  have  been  a  con-  renewal  of  the  old  one,  there  was  thought 
sideration  for  a  promiee  by  the  other  to  be  a  sufficient  consideration.  Flight 
party,  leading  him  to  expect  a  return  to  v.  Reed,  1  HurUt  &  C.  897.  See  Kilbonm 
become  due  thereupon,  the  fact  that  the  v.  Bradley,  8  Day,  856 ;  Goulding  v. 
promise  made  at  the  time  was  void  will  Davidson,  26  N.  Y.  604,  609.  It  will  b& 
not  prevent  the  consideration  supporting  observed  that  in  this  instance  the  loan 
a  subsequent  valid  express  promise.  It  was  originally  a  perfectly  legal  consider* 
is  laid  down  by  Baron  Parke,  that  where  ation  for  a  promise,  but  that  the  original 
the  consideration  was  originally  beneficial  promise  founded  on  it  was  ill^;al ;  where- 
to the  party  promising,  yet,  if  he  be  pro-  as  in  Beaumont  v.  Reeve,  supra,  there 
tected  from  liability  by  some  provision  was  not  only  no  promise  of  any  sort  to 
of  the  statute  or  common  law  meant  for  induce  the  plaintiff  to  cohabit  with  the 
his  advantage,  he  may  ranounce  the  defendant,  but,  if  there  had  been,  the 
benefit  of  that  law  ;  and,  if  he  promises  consideration  would  not  have  supported 
to  pay  the  debt,  he  is  then  bound  by  law  it.  [Supra,  468,  n.  1  (e).] 
to  perform  -^t.    Earle  v.  Oliver,  2  Exch. 

[771] 


•466  OF  PBBSONAL  PBOPEBTT.  [PART  V. 

eration  of  natural  love  and  affection  be  sufficient  in  a  deed,  yet 

.  such  a  consideration  is  not  sufficient  to  support  an  execu- 

*  466  tory  contract  and  give  it  validity,  either  at  law  or  ♦  in 

equity,  (a)    A  promise  to  do  a  thing  may  be  merely  gratui- 

whererer  there  is  a  moral  obligation  to  pay  a  debt  or  perform  a  duty,  a  ^omiae  to 
pay  that  debt  or  perform  that  daty  would  be  supported  by  the  previous  moral  obli- 
gation. There  is  a  strong  instance,  in  Fairchild  v.  Bell,  Brevard's  M8S.,  cited  in 
1  Rice's  S.  C.  Dig.  60,  in  support  of  the  inqdied  contract  to  pay  for  a  meritoriotts  ser- 
vice, founded  on  a  moral  obligation.  The  same  doctrine  is  laid  down  by  Baylies,  J., 
in  Barlow  v.  Smith,  4  Vt.  144,  and  in  Glass  v.  Beach,  5  id.  176 ;  but  the  promise 
must  be  express,  and  not  implied.  Lord  Teuterden,  in  Litdefield  v.  Shee,  2  B.  &  Ad. 
811,  admitted  the  doctrine,  that  a  moral  obligation  was  a  sufficient  consideration  for  an 
express  promise,  though  he  said  that  it  must  be  received  with  some  limitation.  It  is 
difficult  to  surmount  the  case  stated  by  Lord  Holt,  in  1  Ld.  Raym.  889,  that  a  promise 
to  pay  a  debt  contracted  in  infiEUicy  is  valid.  In  the  case  of  Eastwood  v.  Kenyon,  Lord 
Denman  observed,  that  the  case  of  Lee  v,  Muggeridge  was  decidedly  at  variance  with 
the  doctrine  in  the  note  to  8  Bos.  &  P.  249,  and  so  was  the  dedston  in  Uttlefield  v. 
Shee ;  and  Lord  Denman  concluded  that  a  past  benefit,  not  conferred  at  the  request  of 
the  defendant,  would  not  support  a  subsequent  promise  to  pay,  and  that  this  cofndnsion 
was  justified  by  the  old  common  law,  and  that  the  principle  of  morsl  obligation  did 
not  make  its  appearance  till  the  days  of  Lord  Mansfield.  The  decision  in  Lee  v.  Mugge- 
ridge was  laid  down  in  too  unqualified  terms,  and  the  doctrine  in  the  note  to  B.  &  P. 
may  now  be  considered  as  the  better  doctrine  in  England  and  America.  But  thero 
is  a  distinction  between  promises  which  are  void  or  only  voidable ;  and  the  former  are 
held  not  a  sufficient  consideration  to  support  a  subsequent  promise.  Cockshott  v. 
Bennett,  2  T.  B.  763.  In  Hatchell  v.  Odom,  2  Dev.  &  Batt.  802,  it  was  observed  that 
it  was  not  every  moral  obligation  that  was  sufficient  in  law  to  raise  an  implied  promise 
or  to  support  an  express  one ;  and  that  such  only  were  available  considerations,  which 
would  originally  have  been  good  but  for  the  intervention  of  some  rule  of  policy.  A 
promise  to  pay  after  the  interdict  is  removed  will  be  valid,  and  may  be  enforced.  The 
case  of  a  promise  to  pay  a  debt  barred  by  the  statute  of  limitations,  or  a  promise  by  a 
widow  or  an  adult,  to  refund  a  loan  of  money  made  during  coverture  or  infancy,  are 
given  as  instances  by  Judge  Gaston,  in  his  clear  and  able  opinion  in  the  last  case  cited. 
So,  a  promise  by  an  insolvent  debtor  to  pay  a  debt  existing  before  his  dischaige,  cnatas 
a  valid  contract,  the  previous  indebtedness  being  a  sufficient  consideiation,  and  the 
promise  is  a  revival  of  the  old  debt  Ernest  v.  Parke,  4  Rawle,  452 ;  Parke,  B.,  in 
Smith  V.  Winter,  1  Horn  &  Hurlst  889 ;  Bogen  v.  Stevens,  2  T.  B.  718  ;  Gibbon 
V.  Goggon,  2  Campb.  188  ;  Hawkes  v,  Saunders,  Cowp.  290  ;  Cook  v,  Bradley,  7 
Conn.  57.  The  plaintiff  may  declare  on  the  original  promise,  and  insist  on  the  new 
promise,  by  way  of  replication.  Fitzgerald  v,  Alexander,  19  Wend.  402.  If  a  debtor 
compromises  a  debt  by  paying  part,  and  afterwards  promises  to  pay  the  balance  when 
able,  the  promise  is  binding  without  any  new  consideration.  Stafford  v.  Bacon,  25 
Wend.  884. 

(a)  Tate  r.  Hilbort,  2  Ves.  Jr.  Ill  ;  Pennington  p.  Gittings,  2  Gill  fc  J.  208.  A 
court  of  equity  will  not  specifically  enforoe  or  execute  a  voluntary  contract,  nor  lend 
ita  assistance  to  a  mere  volunteer,  who  is  not  within  the  influence  of  the  consideiation 
of  an  executory  agreement.  Jefferys  v,  Jefferys,  Cr.  ft  Ph.  141  ;  Holloway  r.  Head- 
ington,  8  Sim.  825  ;  Colyear  v.  Countess  of  M.,  2  Keen,  81 ;  Matthews  v.  L— «^ 
1  Mid.  564  ;  Neves  v.  Scott,  U.  S.  C.  C.  for  Geoipa,  Law  Reporter  [ix.  671  Boston^ 
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tous,  and  not  binding;  yet,  if  the  person  promising  enters  upon 
the  execution  of  the  business,  and  does  it  negligently  or  amiss, 
so  as  to  produce  injury  to  the  other  party,  an  action  will  lie  for 
this  misfeasance,  {b)  The  consideration  must  not  only  be  valu- 
able; but  it  must  be  a  lawful  consideration,  and  not  repugnant 
to  law,  or  sound  policy,  or  good  morals.  JEx  turpi  contractu 
actio  non  oritur;  and  no  person,  even  so  far  back  as  the  feudal 
ages,  was  permitted  by  law  to  stipulate  for  iniquity.  (<?)  The 
reports  in  every  period  of  the  English  jurisprudence,  and  our 
American  reports,  equally  abound  with  cases  of  contracts  held 
illegal  on  account  of  the  illegality  of  the  consideration ;  and  they 
contain  striking  illustrations  of  the  general  rule,  that  contracts 
are  illegal  when  founded  on  a  consideration*  contra  bono8  moreSy 
or  against  the  principles  of  sound  policy,  or  founded  in  fraud, 
or  in  contravention  of  the  positive  provisions  of  some  statute 
law.  ((2)  If  the  contract  grows  immediately  out  of,  or  is  con- 
nected with,  an  illegal  or  immoral  act,  a  court  of  justice  will 
not  enforce  it.  But  if  it  be  unconnected  with  the  illegal  act, 
and  founded  on  a  new  consideration,  it  may  be  enforced,  although 
the  illegal  act  was  known  to  the  party  to  whom  the  promise 
was  made,  and  he  was  the  contriver  of  the  illegal  act(e)    The 

June,  1846.    But  if  it  he  au  executed  trost,  though  without  consideration,  the  court 
win  gire  it  effect     CollinBon  v.  Patrick,  2  Keen,  128  ;  Ellison  r.  Ellison,  6  Ves.  662  ; 
Bmin  r.  Winthrop,  1  Johns.  Ch.  887  ;  Minturn  v,  Sej^mour,  4  id.  500 ;  Acker  v, 
Phenix,  4  Paige,  805  ;  Hayes  v,  Kershow,  1  Sandf.  Ch.  261 ;  [see  488,  n.  1.] 
{h)  Coggs  V.  Bernard,  2  Ld.  Raym.  909  ;  [port,  570,  n.  1.] 

(c)  Fitz.  Abr.  tit.  Obligation,  pi.  13.  See  also  the  same  language  in  the  civil  law 
big.  2.  14.  27.  4 ;  Code,  6.  8.  6. 

(d)  In  the  American  Jurist  for  January,  1840  [xxii.  249],  the  law  concerning  un- 
lawful contracts,  which  violate  either  the  common  or  statute  law,  is  discussed  with 
much  learning,  order,  and  perepicuity,  and  the  numerous  adjudged  cases  bearing  on 
the  subject  referred  to,  and  the  leading  ones,  sufficiently  examined! 

(e)  Hodgson  v.  Temple,  6  Taunt.  181  ;  Toler  r.  Armstrong,  4  Wash.  297  ;  11 
Wheaton,  258,  8.  c. ;  Story's  Coram,  on  the  Conflict  of  Laws,  [§§  246-259.]  That  a 
contract  of  sale,  not  prohibited  by  any  positive  law,  nor  against  good  morals,  may  still 
be  void  as  being  against  principles  of  sound  policy,  see  Jones  v,  Bandal,  Cowp.  89 ; 
Bryan  v.  Lewis,  Ry.  4b  Moo.  886.  In  Richardson  v.  Mellish,  2  Bing.  229,  C.  J.  Best 
thought  that  the  courts  had  gone  too  far  in  setting  aside  contracts,  on  the  ground  that 
they  were  in  contravention  of  the  public  policy,  and  that  the  objection  in  such  cases 
ought  to  be  founded  on  some  clear  and  unquestionable' principle,  and  never  applied  to 
doubtful  questions  of  policy.  These  should  be  left  to  be  settled  by  legislative  discre- 
tion. In  the  Scots  law,  contracts  are  deemed  inconsistent  with  public  policy  and  void : 
1.  When  made  against  the  policy  of  the  domestic  relations  ;  2.  In  restraint  of  perso- 
nal liberty ;  8.  Tending  to  impede  the  oonrse  of  justice ;  4.  Defeating  the  revenue 
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Urn;  y  iMMMrtMt  «ic&  ■fiiwT  mr  fafiief.     UTs   riiBii^ii  af  Ob  Lot  of 
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mm  MMilkr  f«nmi^  to  nwlatt  \am  to  ailrf  a  will  m  kis  fnrvr;  (3L) 
r«)^MM«ii  tfad  «tttle»eal0  n  cwrtifilatioB  of  Bamii^ ;  (4.) 
Mtfiriiit  of  iirHafi ?  ($.)eoirtBK*i  n  seMnl ratnnt  of  tnde ;  (C)  AgrMmeDts 
UmnA/A  nym^  rklotka  of  f«blie  tnnt  cr  cwMwif*!,  or  datj,  cr  fer  tko  Tiolation 
i4paUie]»w^    Thtm Mmd Mhm Itm MUdag cum  are  all  enlPRodoBd  illastrmtad  by 
nnnnrffrnM  tmthmii^  in  tlio  maaUrly  treotiae  to  irfudi  I  lioTe  nfetred.    Hie  cues 
or«  fiolform  f n  doelarfng  tAo  prinei]^  that  if  a  note  or  other  eootfaet  be  mode  in  con- 
tM*mtitm  of  an  mst  forbidden  by  Uw,  it  ia  abaoliitcly  Toid.    14  Wm.  S28 ;  5  Jobas. 
927  j  9  Wbeaton,  204  ;  4  Peten,  410 ;  11  Eaat,  502;  1  Bbaej,  110 ;  2  GoIL  660 ; 
tUU  alM  a/nU,  L  408«    If  the  oonsidenitioii  of  a  bond  or  corenant  be  illegal,  that  iUe- 
fpillty  win  conatituto  a  good  defence  at  Uw,  aa  well  as  in  eqnitj.    Smith  v.  Aykwell, 
n  Aik.  566 1  Collina  v.  BUntem,  2  WiU.  847 ;  Pazton  v.  Popham,  9  Eaat,  408 ;  Greville 
V,  Atklna,  9  B.  4  C.  482  ;  Fjtcbe  v.  Bbbop  of  London,  1  Ea<t»  487;  YaoxhaU  Bridge 
(Utm\mny  v,  Karl  of  Spencer,  1  Jac.  84  ;  Weatmeath  o.  Westmeath,  1  Dow  4  Clarke, 
819 ;  Klrat  ('ong.  Ohurch  v»  Henderson,  4  Rob.  (La.)  209 ;  Orerman  p.  Clemmons 
2  Hey.  k  Bait.  188.    In  this  laat  case  all  the  authoritiea  are  reriewed,  and  the  doctrine 
nlmirly  MtabUihed.     Though  the  result  of  many  of  the  decisions  is,  that  the  mere 
knowlsilgfl  of  tht  Illegal  purpose  for  which  goods  are  purchased  will  not  affect  the 
vsllillty  of  the  contract,  if  there  be  no  participation  or  interest  in  the  act  itself ;  as 
selling  goods  by  a  foreign  merchant,  he  knowing  that  they  were  intended  to  be  sroaggled 
Into  Ktigland.    Holman  v.  Johnson,  Cowp.  841 ;  Waymell  v.  Reed,  5  T.R.  699.  Hodg- 
son V,  Temple,  5  Taunt.  181;  Bell  on  the  Contract  of  Sale,  Edin.  1844,  p.  22  ;  Cheney 
V.  Dukr,  10  (Hll  A  J.  11 ;  Loitl  Abinger,  in  Pellecat  v.  Angell,  2  Cr.  &  M.  Sll  ;  yet 
0.  J.  Kym,  In  Lightfnot  v.  Tenant,  1  Bos.  ft  P.  561,  556,  held  otherwise,  and  that  the 
oonsldttmtlon  numt  be  meritorious.    A  sale  of  arsenic,  knowing  it  to  be  intended  to 
oommlt  mvmlor,  would  not  support  an  action.    And  Mr.  Justice  Story  (Conflict  of 
tiAWit,  I  253)  considers  that  this  doctrine  contains  such  wholesome  morality  and  en- 
IsrgiHl  )H>Uoy  as  to  be  almost  irresistible  to  the  judgment    This  has  now  become  the 
pM^vsillng  law  in  the  KngUsli  courts.    Lsngton  o.  Hughes,  1  Manle  &  S.  593  ;  C^nan 
«>.  UiyiHt,  8  B«  A  Aid.  179.     In  Steele  v.  Curie,  4  Dana  (Ey.),  885,  C.  J.  Robertano, 
alitor  an  i^xantlnation  of  the  authorities  on  this  yexed  question,  and  without  giring  any 
dortnltf  o|%intvui  theiron,  suggi>sted  that  the  yalidity  <^  the  contract  in  the  giTen  caae 
might  depend  H^tm  rV  degrtt  t(f  tnrpiiuik  evinced  by  the  contemplated  tna^^nasaan 
vf  the  law.     [Fxirther  examples  of  contracts  held  illegal  are :  Contracts  to  settle  diSer^ 
eiu^  In  st\vk»  Ao.,  Hawtey  r.  Bibb,  69  Ala.  52 :  Williams  r.  Garr,  80  X.  C 
lUrt^aM  «^  BackhauK  52  Wis.  593 ;  Cunningham  r.  Nat  Bank  (Ga,  1883).  17 
4iK     BxU  see  Thack<cr  r.  Hsidy,  4  Q.  B.  D.  685 ;  Beeston  r.  Beaton,  1  Kx.  D.  IS;  ta 
^svm)^m«l  a  fiphvny,  ft^  Tlow^r  r.  Sadler,  9  Q.  R  D.  83 ;  Dariea  a.  LoadoB. 
IV «  ^  Oh.  TV  469:  t\^  inrtuenv^e  biiiding.  Cutis  n  As{iiawall,114  Mass.  1S7  ; 
N^xrfK  19  U  K.  K.)  i^  :  tt«  ^^ivi^  a  rm  in  fmm,  Raymo^  a.  LeaTitt^  46  Mic^  447  ; 
Av1^t^  i\  CVal  iV.  ^<  K.  V.  \S^    See  ftttther,  WiIsmi  tu  Str^MB*  7  Q.  &  Dl  S«S£ 
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made  even  by  the  guilty  party  to  the  contract;  for  the  allowance 
is  not  for  the  sake  of  the  party  who  raises  the  objection,  but 
is  grounded  on  general  principles  of  policy,  (a)  (a:)    A  particeps 

Harrington  v.  Victoria,  &c.  Co.,  8  id.  549  ;  Wangh  «•  Morris,  8  L.  B.  Q.  B.  202 ; 
lloher  V.  O'Grady,  4  L.  B.  Ir.  54  ;  Gaemsey  «.  Cook,  120  Mass.  501.  —  b.] 

With  respect  to  contracts  in  restraint  of  trade,  if  they  totaUy  prohibit  the  carrying 
on  of  a  particular  business  at  any  place  within  the  state,  they  are  void,  for  such  a 
general  restraint  is  iignrious  to  the  public.  But  contracts  for  a  limited  restraint,  as 
that  a  man  will  not  exercise  his  trade,  or  carry  on  his  business  in  a  particular  place,  or 
within  certain  limits,  are  valid,  provided  they  were  entered  into  for  some  good  reasons, 
independent  of  the  pecuniary  consideration.  Mitchel  v.  Beynolds,  1  P.  Wms.  181; 
Homer  v.  Graves,  7  Bing.  785  ;  Proctor  v.  Saigent,  2  Mann.  &  Gr.  20 ;  Mallan  v. 
May,  11  M.  &  W.  858  ;  Chappell  v.  Brockway,  21  Wend.  157  ;  Ross  v.  Sadgbeer,  ib. 
166.  The  opinion  of  L.  Oh.  J.  Parker,  in  the  case  of  Mitchel  v,  Bejmolds,  is  very 
«laborate^  and  contains  the  principles  of  law  on  the  subject,  with  just  discrimination 
and  great  precision  and  accuracy.  The  opinion  of  Mr.  Justice  Bronson,  in  the  New 
York  cases,  contains,  also,  well  reasoned  conclusions  of  law.  [See  Collins  «•  Locke,  4 
App.  Cas.  674 ;  BousiUon  v.  Bousillon,  14  Ch.  D.  851 ;  Hagg  v.  Darley,  47  L.  J.  Ch. 
567 ;  Brewer  v.  Lamar  (Ga.,  1888),  17  Bep.  201.] 

(a)  Holman  v.  Johnson,  Cowp.  848  ;  Mackey  v.  BrownGeld,  18  Serg.  &  R.  241,  242 ; 
Griswold  v.  Waddington,  16  Johns.  486 ;  Langton  v.  Hughes,  1  Maule  k  S.  598 ; 
Josephs  V.  Pebrer,  2  B.  &  C.  689.     See  infrat  487,  n.  {d). 

{z)  See  Scott  v.  Brown,  [1892]  2  Q.  B.  nishing  good  evidence :   Goodrich  v.  Ten- 

724.  This  rule  does  not  apply  to  the  court's  ney,  144  IlL  422;   Quirk  r.  MuUer,   14 

jurisdiction  over  its  own  officers ;  hence  Mont.  467 ;  to  create  a  fictitious  market 

a  solicitor  who  acts  for  and  advises  his  or  price :  Scott  o.  Brown,  [1892]  2  Q.  B. 

client,  and  accepts  his  money,  cannot  set  724 ;  speculations,  both  as  to  price  and 

up  the  illegality  of  his  client's  conduct  commissions,  which  contemplate  no  de- 

when  the  client  applies  for  the  taxation  of  lively  but  only  rise  or  fall  of  prices  :  Irwin 

costs.    Be  Thomas,  [1894]  1  Q.  B.  747.  «.  WUliar,  110  U.  S.  499  ;  Lowiy  v.  DUl- 

Thefollowingcontractsaretf.  ^.  voidbe-  man,  59  Wis.   197;    Harvey  v.  Merrill, 

cause  contrary  to  public  policy :  an  agree-  150  Mass.  1 ;  to  prevent  bids  at  sales  of 

ment  for  services  for  influencing  favorable  government  property :   Boyle  v.  Adams, 

legislation,  though  the  employment  of  an  50  Minn.  255 ;  see  Woodman  v.  Innes, 

agent  to  explain  and  urge  mattera  upon  47  Kansas,  26 ;  to  secure  offices  in  a  cor- 

the  legislature  is  legitimate  ;  Chesebrough  poration  and  control  its  stock :  West  o. 

V.  Conover,  140  N.  Y.  882;  Spaulding  Camden,  185  TJ,  S.  507;  by  an  employee 

V,  Ewing,  149  Penn.  St  875 ;  see  Barry  to    violate   his    duty  to  his   employer : 

V.  Capen,  151  Mass.  99  ;  Chippewa  Y.  &  Woodstock  Iron  Co.  v.  Richmond  4b  D.  £. 

&  Ry.  Co.  r.  Chicago  &c.,  Ry.  Co.,  75  Co.,  129  IT.  S.  648;  Green  «.  Brooks,  81 

Wis.  224 ;  a  contract,  for  a  monthly  sal-  Cal.  828  ;  to  stifle  or  compromise  criminal 

ary,  to  defend  all  a  party's  violations  of  prosecutions :   Windhill  Local  Board  o. 

«  prohibitoiy   liquor  law :    Bowman  v,  Yint,   45  Ch.   D.   851 ;  62  L.  T.   725 ; 

Phillips,  41  Kansas,  864  ;  a  lease  for  un-  Jones  v.  Merionethshire  B.  Society,  [1891] 

lawful  purposes :  Eniat  v.  Crosby,  140  K.  2  Ch.  587 ;  Bock  v.  Mathews,  85  W.  Ya. 

Y.   864;   contracts  with  an  attorney  to  581;  Barrett  v,  Weber,   125  N.  Y.  18; 

divide   profits   for   supplying   litigants :  Springfield  F.  4b  M.  Ins.  Co.  v,  Hull,  51 

Alpera  V,  Hunt»  86  Cal.  78 ;  or  for  fur-  Ohio  St.  270 ;  Friend  v.  Miller,  52  Kans. 
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crimtnia  has  been  held  to  be  entitled,  in  equity,  on  his  own  appli* 
cation,  to  relief  against  his  own  contract,  when  the  contract  was 


189  ;  Shattuck  v.  Watson,  53  Ark.  147  ;  or 
to  faciUtate  divorce :  Wilde  v.  WUde,  87 
Neb.  891 ;  Blank  v.  Nohl,  112  Mo.  159 ; 
agreements  -for   division   between    those 
expecting  to  be  benefited  by  a  will,  if 
amoanting  to  undue  influence  upon  the 
testator :  Higgins  v.  Hill,  56  L.  T.  426 ; 
or  dividing  alimony  to  be  recovered  with 
one's   attorney :    Jordan  v.   Westennan, 
62  Mich.  170;  or  for  marriage  brokerage  : 
Duval  v.  Wellman,   124  N.   Y.   156;  to 
stifle  general  competition  in  trade,  so  as 
substantially  to  injure  the  public:  Urmston 
V.  Whitelegg,  63  L.   T.  455;  Anderson 
V.  Jett,  89  Ey.  875 ;  Gloucester  I.  &  6. 
Co.  V.  Russia  Cement  Co.,  154  Mass.  92 ; 
U.   S.  V.  Trans.    Mo.  Freight  Ass'n,  58 
Fed.    Rep.  58;    Whalen  v.  Brennan,  34 
Neb.   129;   Kettle  R.  Co.  v.  Eastern  R. 
Co.,  41  Minn.  461 ;  Leslie  y.  Lorillard, 
110  N.  Y.  519 ;  Neater  v.  Continental  B. 
Co.,   161   Penn.   St  473;  Herreshoff  v. 
Bontinean,  17  R.  I.  8 ;  Cleveland,  C.  C. 
&  1.  By.  Co.  V.  Closser,  126  Ind.  848  ;  to 
create  comers  and  advance  prices  in  neces* 
sary  or  staple  commodities  *.  Leonard  v. 
Poole,  114  N.  Y.  871 ;  People  v.  North 
River  S.  R.  Co.,  121  N.  Y.  582 ;  Glou- 
cester 1.  &  G.  Co.  V.  Russia  Cement  Co., 
154  Mass.  92  ;  Central  R.  S.  Co.  o.  Cush- 
man,  143  Mass.  853;  More  v,  Bennett, 
140  111.  69 ;  Chapin  v.  Brown,  83  Iowa, 
156 ;  State  v.  Standard  Oil  Co.,  49  Ohio 
St.  137  ;  Texas  Standard  Oil  Co.  v.  Adoue, 
83  Texas,  650. 

The  Act  of  Congress  of  July  2,  1890, 
(26  St  at  L.  209),  declaring  illegal  com- 
binations in  the  form  of  trusts,  or  in  re- 
straint of  trade  or  commerce,  applies  to 
combinations  by  either  capitaliBts  or  la- 
borers. United  States  v.  Workingmen's 
Am.  Council,  54  Fed.  Rep.  994. 

If  a  contract  is  forbidden  by  statute, 
services  rendered  thereunder  do  not  form 
a  consideration  supporting  an  express 
promise  to  ]>ay  therefor.  Puckett  r.  Alex- 
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ander,  102  N.  C.  95;  Ellis  v.  Caiy,  74 
Wis.  176.  A  contract,  illegal  when  made, 
cannot  be  ratified  after  it  becomes  a  valid 
contract  by  a  change  in  the  law.  Handy 
V.  Globe  Pub.  Ca,  41  Minn.  188.  Part 
of  a  contract,  which  is  illegal  either  by 
statute  or  by  the  common  law,  can  remain 
good  only  when  severable  from  the  part 
which  is  bad.  Ex  parte  Byrne,  20  Q.  B. 
D.  814 ;  Baker  v.  Hedgecock,  89  Ch.  D. 
520 ;  Boehmer  v,  Foval,  55  111.  App.  7L 

Reatraini  of  Trade. — A  contract  in  gen- 
eral restraint  of  trade  is  invalid  ;  a  partial 
restraint  of  trade,  as  to  place  ot  persons,, 
is  valid,  but  it  will  not  be  permitted  to 
injure  the  public.  Mogul  S.  S.  Co.  «. 
McGregor,  [1892]  A.  C.  25 ;  Davies  v. 
Davies,  36  Ch.  D.  359;  In  re  Greene,  52 
Fed.  Rep.  104;  Oliver  v.  Gilmore,  id. 
562  ;  Fowle  v.  Park,  131  U.  &  88  ;  Bishop 
9.  Palmer,  146  Mass.  469 ;  Chicago  G.  L. 
Co.  V.  People's  G.  L.  Co.,  121  III.  530 ; 
National  B.  Co.  o.  Union  H.  Ca,  45  Minn. 
273;  Lewis  v.  GoUner,  129  N.  Y.  227 ; 
Matthews  v.  Associated  Press,  186  N.  Y. 
333 ;  Angler  v.  Webb,  92  Am.  Dec  751, 
note ;  Berlin  M.  Works  v.  Perry,  71  Wia. 
495;  Taylor  v.  Sannnan,  110  Penn.  St  8; 
Western  W.  Ass'n  v.  Starkey,  84  Mich. 
76;  Martin  v.  Murphy,  129  Ind.  464; 
Oregon  S.  N.  Co.  p.  Hale,  1  Wash.  288 ; 
Newell  V.  Meyendorff,  9  Mont  254 ;  Moore 
H.  Co.  V.  Towen  H.  Co.,  87  Ala.  806; 
See  Tode  «.  Gross,  127  N  Y.  480;  New 
York  B.  N.  Co.  v.  Hamilton  Co.,  88  Hun» 
593;  Eisel  v.  Hayes  (Ind.),  40  N.  £. 
Rep.  119;  Boyce  v.  Watson,  52  HI.  App. 
861 ;  82  Cent.  L.  J.  186 ;  33  id.  227 ;  4 
Harv.  L.  Rev.  128 ;  50  Alb.  L.  J.  168. 

The  real  test  of  the  validity  of  the  re- 
straint, whether  general  or  special,  is  its 
reasonableness;  such  a  covenant,  thoogh 
unlimited  as  to  space,  may  be  upheld, 
if  it  is  not  greater  than  is  reasonaUy  nec- 
essary for  the  covenantee's  protection,  and 
18  not  injurious  to  the  interests  of  tbm 
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illegal,  or  against  the  policy  of  the  law,  and  relief  became  neces- 
sary to  prevent  injury  to  others.  It  was  no  objection  that  the 
plaintiff  himself  was  a  party  to  the  illegal  transaction.  (()  But 
if  a  party,  who  may  be  entitled  to  resist  a  claim  on  account  of 
its  illegality,  waives  that  privilege,  and  fulfils  the  contract,  he 
cannot  be  permitted  to  recover  the  money  back ;  and  the  rule 
that  potior  est  conditio  defendentis  will  apply,  (c)  If,  however, 
the  money  be  not  paid  over,  but  remains,  in  its  transit,  in  the 
hands  of  the  intermediate  stakeholders,  the  law  will  not  permit 
a  third  person,  who  is  thus  incidentally  connected  with  the 
transaction,  to  set  up  the  claim  of  illegality  in  the  contract 
between  the  principal  parties.  An  agent  cannot  shelter  himself 
from  paying  over  the  money  by  such  a  plea,  and  the  money 
advanced  may  be  reclaimed.  ((2)  When  the  transaction  is  of 
such  a  nature  that  the  good  part  of  the  consideration  can  be 
separated  from  that  which  is  bad,  the  courts  will  make  the 
distinction;  ^^for  the  common  law  doth  divide  according  to 
common  reason;  and  having  made  that  void  that  is 
*  against  law,  lets  the  rest  stand,  "(a)  The  general  and  *468 
more  liberal  principle  now  is,  that  where  any  matter,  void 
even  by  startute,  be  mixed  up  with  good  matter,  which  is  entirely 
independent  of  it,  the  good  part  shall  stand,  and  the  rest  be  held 
void ;  (b)  though  if  the  part  which  is  good  depends  upon  that 

(b)  Eastabrook  v.  Scott,  8  Yea  Jr.  456  ;  St  John  v.  St.  John,  11  id.  526,  585  ;  Jack- 
man  v.  Mitchell,  18  id.  581. 

{e)  Howson  v.  Hancock,  8  T.  R.  575     Burt  v.  Place,  6  Gowen,  481. 

\d)  Cotton  V.  Tharland,  5  T.  R.  405 ;  Smith  v.  Bickmore,  4  Tannt  474 ;  Yiacher 
V.  Yatee,  11  Johns.  28 ;  M'AUister  v.  Hoffinan,  10  Serg.  &  R.  147 ;  Hastelow  v.  Jack- 
son, 8  B.  &  C.  221. 

(a)  14  Hen.  YIII.  c.  15  ;  Hob.  14 ;  Pif50t*8  Caae,  11  Co.  27,  b;  Greenwood  v. 
Bishop  of  London,  5  Tannt  727.  Lord  Stowell  said  that  the  admiralty  conns  adopt 
this  rational  mle  of  the  common  law,  in  respect  to  maritime  contracts.  The  Nelson, 
1  Hagg.  Adm.  176. 

(b)'  Monys  v.  Leake,  8  T.  R.  411 ;  Kerrison  v.  Cole,  8  East,  281 ;  Howe  v.  Synge, 
15  East,  440 ;  Doe  v.  Pitcher,  6  Tannt  859  ;  Wigg  v.  Shuttleworth,  18  East,  87. 


pnblic.  Kordenfelt  9.  Maxim  K.  6.  &  A. 
Co.,  [1894]  A.  C.  585;  [1898]  1  Oh.  680; 
Fitz  9.  lies,  id.  77 ;  Rogers  v.  Kaddocks, 
[1892]  8  Ch.  846 ;  Badishe  Analin  Fabrik 
V.  Schott,  id.  447 ;  Moenich  v,  Fenestre, 
61  L.  J.  Ch.  787.  A  recent  decision  holds 
that  the  agreement  of  an  oil  merchant  in 
the  city  of  H.  not  to  carry  on  that  busi- 


ness for  five  years  within  the  state,  except- 
ing the  city  of  I.,  is  an  i]l^;al  restraint  of 
trade,  and,  not  being  diyisible,  is  void 
both  as  restricting  snch  business  within 
the  city  and  within  the  city  of  H.  Con- 
snmers'  Oil  Co.  v,  Nnnnemaker  (Ind.),  41 
K.  £.  Rep.  1048. 
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which  is  bad,  the  whole  instrument  is  void  ;(c)  and  so  I  take  the 
rule  to  be  if  any  part  of  the  consideration  be  malum  in  »e,  or  the 
good  and  the  void  consideration  be  so  mixed,  or  the  contract 
so  entire,  that  there  can  be  no  apportionment.(ci)^(a;) 

(c)  Best,  J.,  in  Biddell  v.  Leeder,  1  B.  &  C.  327. 

{d)  ScoU  V.  Gillmore,  8  Taunt.  226 ;  Lord  Eenyon,  in  Moays  v,  Leake,  8  T.  B. 
411  ;  Hinde  v.  Ghamberlin,  6  N.  H.  225  ;  Frazier  v,  Thompeon,  2  Watts  k  S.  285. 

^  BaBOuufcT  Noii^performofna,  —  WTuU    appears  that  the  parties  most  have  knotra 
iff  a  Breach  of  Oonlract,  —  (a)  Where  there    from  the  heginning  that  it  oonld  not  be 


is  a  positive  contract  to  do  a  thing  not  in 
itself  unlawful,  the  contractor  must  per- 
form it,  or  pay  damages  for  not  doing  it, 
although  in  oonseqnenoe  of  unforeseen  ac- 
cidents the  performance  of  his  contract 


fulfilled,  unless,  when  the  time  for  the 
fulfilment  of  the  contract  aniTed,  some 
particular  specified  thing  continued  to 
exist,  so  that,  when  entering  into  the  con- 
tract, they  must  have  contemplated  sQch 


has  become  unexpectedly  burdensome,  or    continuing  existence  as  the  foundation  of 


even  impossible.  Taylor  v.  Caldwell,  8 
Best  &  S.  826,  888 ;  Wareham  Bank  v. 
Burt,  5  Allen,  118;  Hall «.  Wright,  £.,  B. 
&  £.  746 ;  [Allen  v.  Baker,  86  K.  G.  91, 
contra;]  Eddy  v.  Clement,  88  Yt.  486; 
Adams  V.  Boyal  Mail  Steam  Packet  Co., 


what  was  to  be  done,  —  there,  in  the  ab- 
sence of  any  express  or  implied  wanantj 
that  the  thing  shall  exist,  the  contrect  ii 
not  to  be  construed  ss  a  poeitiTe  contract ; 
but  as  sulject  to  an  implied  condition 
that  the  parties  shall  be  excused  in  case, 


6  C.  B.  N.  8.  492  (seeL.  R.  4  Q.  B.  135) ;  before  breach,  performance  becomes  im- 

Lloyd  V.  Guibert,  L.  R  1  Q.  B.  121  ;  possible  from  the  perishing  of  the  thing 

[Keystone,  ftc  Co.  o.  Dole,  43  Mich.  870;  without   default  of  the  contractor   (per 

McCreery  v.  Green,  88  Mich.  172.]    But  Blackburn,  J.) ;  as  in  esse  of  a  contract 

where,  from  the  nature  of  the  contract,  it  for  the  use,  on  certain  specified  days,  of  a 


(x)  The  performance  of  personal  con- 
tracts, involving  personal  trust  and  con- 
fidence, cannot  be  deputed  to  another. 
Nixon  V.  Zuricalday,  144  N.  7.  800.  A 
party  who  makes  impossible  the  perform- 
ance of  one  alternative  of  a  contract  must 
perform  the  other.  Mcllquham  v.  Taylor, 
[1895]  1  Oh.  53.  'Performance  must  be 
required  at  the  place,  if  any,  named  there- 
for in  the  contract.  Thorn  v.  City  Rice 
Mills,  40  Ch.  D.  357.  Upon  breach  of  a 
contract  partly  performed,  the  other  party 
may  recover  damages  for  the  breach,  or, 
ignoring  the  contract,  may  sue  upon  a 
qiiantum  meruit,  and  recover  what  his 
services  are  reasonably  worth,  though  in 
excess  of  the  contract  price.  Hemminger 
p.  Western  Ass.  Co.,  95  Mich.  855.  If 
work  is  to  be  done  to  the  other  party's 
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satisfaction,  such  party  must  be  hdr  and 
reasonable  as  to  what  is  satis&ctory.  Doll 
V.  Noble,  116  N.  Y.  230  ;  see  Seeley  v. 
Welles,  120  Penn.  St.  75 ;  Osborne  v, 
Francis,  88  W.  Ya.  312  ;  Benj.  Sales 
(Bennett's  ed.)  568.  Though  the  perform- 
ance is  not  exactly  according  to  the  con- 
tract, recovery  may  be  had  for  its  value 
when  it  is  accepted,  or  the  parties'  conduct 
shows  an  implied  contract  to  pay  therefor. 
Wiley  V.  Athol,  150  Mass.  426  ;  Elliott  t. 
Caldwell,  48  Minn.  357 ;  Kats  v.  Bedford, 
77  Cal.  819.  "Having  regard  to  sub- 
sequent decisions,  it  is  doubtful  whether 
Tavlor  v.  Caldwell  would  now  be  fol- 
lowed."  Marshall  v.  Schofield,  52  L.  J. 
Q.  B.  68,  60.  Excuses  for  non-perform- 
ance may  e,  g.  arise  :  —  from  the  other 
party's  conduct  or  neglect :  see  Mersey 
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4.  Of  the  Contract  of  Sale.  —  A  sale  is  a  contract  for  the  transfer 
of  property  from  one  person  to  another,  for  a  valuable  considera- 

masic  hall,  which  was  afterwards  acci-  Taut  for  crime,  Hughes  v.  Wamsatta  Mills, 
dentally  destroyed  by  fire,  Taylor  v.  11  Allen,  201.  If  the  senrant  has  per- 
Caldwell,  8  Best  &  S.  826  ;  Appleby  v,  formed  senrioes  valuable  to  his  employer 
Hyera,  L.  K  2  C.  P.  651 ;  Ford  r.  Cotes-  before  being  taken  sick,  he  can  recover  for 
worth,  L.  R.  5  Q.  B.  544,  548  ;  Lovering  them  upon*  a  qtuaUum  meruit,  Wolfe  v, 
V.  Buck  M.  Coal  Co.,  54  Penn.  St  291 ;  Howes,  20  N.  Y.  197  ;  Green  v.  Gilbert, 
WeUs  V,  Calnan,  107  Mass.  514  ;  [Gun-  21  Wis.  895  ;  Lakeman  v.  Pollard,  48  Me. 
ningham  v.  Dunn,  8  C.  P.  D.  448 ;  Howell  468.  In  Lovering  v.  Buck  Mountain  Coal 
.  Conpland,  1  Q.  B.  D.  258  ;  Kelly  v.  Co.,  54  Penn.  St  291,  an  act  of  God  made 
Bliss,  54  Wis.  187  ;  Gates  v,  Goodloe,  delivery  of  coal  impossible  for  a  certain 
101  U.  S.  612  ;]  or  a  contract  for  personal  time  by  sweeping  away  the  means  of  trans- 
services,  which  the  servant  is  prevented  portatiou  on  which  the  coal  owners  were 
from  performing  by  permanent  illness,  notoriously  dependent ;  and  this  was  held 
Boast  o.  Firth,  L.  R.  4  C.  P.  1  ;  Robinson  to  excuse  the  exact  performance  of  a  con* 
V.  Davison,  L.  B.  6  Ex.  269  (see  Stewart  tract  to  deliver  within  that  time.  For  a 
V.  Loring,  5  AUen,  806) ;  or  by  the  death  vast  number  of  cases,  see  the  American 
of  the  master,  Fam>w  v.  Wilson,  L.  R.  4  note  to  Cutter  v.  Powell,  2  Sm.  L.  C, 
C.  P.  744  ;  Yerrington  r.  Greene,  7  B.  I.  last  ed.  Some  of  them  seem  opposed  to 
689 ;  [Spalding  v.  Rosa,  71  N.  Y.  40 ;]  Appleby  v.  Myers,  and  inclined  to  push 
or  by  the  prevalence  of  the  cholera  making  the  doctrine  of  Paradine  p.  Jane,  Aleyn, 
it  unsafe  for  the  servant,  as  a  prudent  26,  as  far  as  it  will  go.  The  nature  of  tlie 
man,  to  remain  in  the  place  where  the  declaration,  and  the  parties  by  whom  the 
work  is  to  be  done,  Lakeman  v.  Pollard,  action  was  brought,  should  be  carefully 
48  Me.   468 ;  or  by  the  arrest  of  the  ser-  examined  in  each  case,  however.    Thomp- 


Steel  &  Iron  Co.  v.  Kaylor,  9  A.  C.  484, 488;  a  fire,  not  due  to  either  party's  fault  Rob- 
Parker  V,  Macomber,  17  R.  I.  674  ;  Craw-  son  v.  Miss.  R.  L.  Co.,  61  Fed.  Rep.  898 ; 
ford  V.  Witherbee,  77  Wis.  419  ;  Rathbun  Butterfield  v.  Byron,  158  Mass.  517  ; 
V.  Thurston  County,  8  Wash.  288  ;  King  Stewart  v.  Stone,  127  N.  Y.  500 ;  Powell 
Iron  Bridge  Co.  r.  St  Louis,  48  Fed.  Rep.  v.  Dayton,  &c.  R.  Co.,  12  Oregon,  488. 
768  ;  McElwee  v.  Bridgeport  Land  Co.,  Performance  is  not  excused  by  one's  own 
54  id.  627  ;  United  States  v.  Behan,  110  act,  such  as  going  out  of  business,  or  by 
U.  S.  888  ;  Jones  v.  Singer  Manuf.  Co.,  the  happening  of  an  act  which  renders  its 
88  W.  Va.  147 ;  Lynch  v.  Sellers,  41  La.  performance  impossible,  but  which  might 
Ann.  375  ;  from  the  action  of  public  have  been  provided  against  in  the  contract 
authorities  forbidding  performance  or  Chicago,  &c.  R.  Co.  v.  Hoyt,  149  U.  S.  1  ; 
making  it  unlawful :  see  Cronin  v.  Tebo,  Wells  v.  Alexandre,  180  K.  Y.  642  ;  Gil- 
71  Hun,  59  ;  Jamieson  v.  Indiana  N.  G.  bert  &  B.  M.  Co.  v.  Butler,  146  Mass.  82  ; 
Co.,  128  Ind.  555  ;  Gear  v.  Gray  (Ind.),  Anderson  v.  May,  50  Minn.  280.  If  cir- 
87  N.  £.  Rep.  1059  ;  Macon  &  B.  R.  Co.  cumstances  render  performance  impossible, 
V.  Gibson,  85  Ga.  1  ;  from  the  death  of  the  contract  cannot  be  applied  to  other 
a  party,  or  one  member  of  a  contracting  circumstances  not  in  the  parties'  contem- 
partnership  :  Parker  v.  Macomber,  17  R.  plation  when  it  was  made.  Bush  v. 
I.  674  ;  Griggs  r.  Swift,  82  Ga.  892  ;  Wliitehaven  Trustees,  52  J.  P.  892 :  WU- 
from  an  act  of  God,  or  a  disaster,  such  as  mington  Trans.  Co.  r.  O'Neil,  98  Cal.  1. 
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tion;(^)  aud  three  things  are  requisite  to  its  validitj,  viz.,  the 
thing  sold,  which  is  the  object  of  the  contract,  the  price,  and 
the  consent  of  the  contracting  parties.  (/) 


(e)  Sir  William  Blackstone  defines  a  sale  to  be  "  a  tnuumntation  of  |iiypeitj  b%mt 
one  man  to  another,  in  consideration  of  some  price  or  recompenae  in  valiie.  '*  2  Coaim. 
446.  Boss,  in  his  Treatise  on  the  Law  of  Parchasen  and  Vendors,  adopts  the 
definition,  and  I  take  this  occasion  to  recommend  that  woriiL  of  Mr.  Boss  as 
and  faithfnl  performance.  It  is  republished  in  this  ooontiy  as  part  of  the  12th  roll 
of  the  Law  Libruy,  edited  by  Thomas  J.  Wharton,  Esq.,  —  a  moat  Taloable  aeries  of 
publications  to  the  profession. 

(/)  Pothier,  Treite  du  Contrat  de  Vente,  n.  8 ;  BeU's  Prin.  L.  8.  aec  85, 


kins  0.  Dudley,  25  N.  Y.  272 ;  School 
Trustees  of  Trenton  r.  Bennett,  S  Dutcher, 
613  ;  Dermott  v.  Jones,  2  WalL  1  ;  School 
District  Xo.  1  v.  Dauchy,  25  Conn.  5S0 ; 
Bacon  r.  Cobb,  45  111.  47.  See  iiL  206, 
n.  1,  (e)  ;  468,  n.  I. 

(b)  It  is  sometimes  hard  to  say  when 
a  refusal  to  perform  amounts  to  a  breach 


of  contract.  Breaking  off  an  engsgement 
and  refusal  to  uiarry  has  been  hehl  action- 
able before  the  time  apecified  for  the 
marriage  in  the  promise.  Frost  e.  Knight, 
L.  R.  7  Ex.  Ill  ;  HoUoway  p.  Griffith, 
82  Iowa,  409.  See  Hochster  v.  De  la 
Tour,  2  £1.  &  Bl.  678 ;  Brown  v.  MaUer» 
L.  R.  7  Ex.  319  (y). 


(y)  The  doctrine  of  Hochster «.  De  la  Naylor,  supra;  but  it  seems  clear  that 

Tour  (2  E.  4b  B.  678)  Lb  affirmed  in  Synge  more  unequivocal  acta  would  be  required 

p.  Synge,  [1894]  1  Q.  B.  466  ;  it  is,  it  to  imlicate  an  intention  to  abandon  in  the 

seems,  inapplicable  to  a  lease  or  other  con-  latter  than  in  the  former  case.     See  lisng- 

tract  containing  various  stipulations  where  dell's  Summary,  IT  160.     OmUra  to  Hoeh- 

the  whole  contract  cannot  be  treated  as  ster  v.  De  la  Tour,  see  Daniels  v.  Newton, 

ended  by  the  wrongful  repudiation  of  one  114  Mass.  530.    Comp.  Parker  r.  Boaaell, 


of  the  stipulations  by  the  promisor.  John 
stone  V.  Milling,  16  Q.  B.  D.  460.  The 
tnie  test  has  been  held  to  be  whether  the 
refusal  is  such  as  to  indicate  an  intention 
to  finally  abandon  the  contract  Freeth 
V.  Burr,  L.  R.  9  C.  P.  208  ;  Mersey  Steel 
&  Iron  Co.  V.  Naylor,  9  Q.   B.   D.  648 ; 


133  Mass.  74;  Ballon  v.  Billings,  1S6 
Mass.  307  ;  Leopold  p.  Salkey,  89 IIL  412 ; 
Borrowman  p.  Free,  4  Q.  B.  D.  600.  In 
an  entire  contract,  if  part  of  the  gooda  da 
not  comply  with  the  terms  of  the  contract, 
the  whole  may  be  rejected.     Tarltng  «. 

o  A    n   .«^      fl        I      T»,  ORiordan,2L.R.,Ir.82;  Reuterp.Sala, 

9  A.  C.  484.     See  also  Bloomer  p.  Bern-     4  C.  P.  D.  239.     As  to  when  inability  o| 

Tr  ^0  C  P  15     T  ^''T"  ;•  ^"'  ^"^  ^^  *^  ^'^^  '^^^^  -P'^-^-n 

B.  D   92  ;  Simpson  p.  Crippen.  U  R.  8  Q.  p.  Spiera.  1  Q.  B.  D.  410  ;  ^tti^  rXV 

B.  IL     A  mere  xntimation  of  intent  not  ib.  183.     If  a  fo«man,  ^ng^^S  «  Si 

to  perform  an  executory  contract  does  not  for  a  year  is  £11  for  Jv-ST^*^  T 

justify  the  other  party  in  traatini,  Jt  11  !  .    •  J         ?^  "^^  ■'^ 

rescinded.    Soci^tTGLral^^^^^  entenng   upon  the  work,   the   employer 

49L.T.65.    The  distinc«rbet^^^^^  ^^  t^^^-je  the  contract  of  employn^^ 

.fusal  befo.  and  alter  part  pe^^Zce  mTI^''''^  '^^"  '^  "^^^  '^ 
WM  rejected  in  Merwy  Steel  A  Iron  Co  v 
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(1.)  Of  tht  Thing  Sold.  —  The  thing  sold  must  have  an  actual 
or  potential  existence, (^)  and  be  specific  or  identified,  and 
capable  of  delivery,  otherwise  it  is  not  strictly  a  contract  of  sale, 
but  a  special  or  executory  agreement.  (A)  {z)    If  the  subject-matter 

{g)  It  is  saffident  that  the  thing  contracted  for  has  a  potential  existence  ;  and  a 
single  hope  or  expectation  of  means  founded  on  a  right  mi  mm,  may  be  the  object  of 
sale,  as  the  next  cast  of  a  fisherman's  net,  or  frnits  or  animals  not  yet  in  existence,  or 
the  good  will  of  a  trade.  Bat  a  mere  possibility  or  contingency,  not  coupled  with  any 
interest  in,  or  growing  out  of,  property,  as  a  grant  of  the  wool  of  the  sheep  the  grantor 
may  thereafter  buy,  or  the,  expectancy  of  an  heir  apparent,  is  roid  ss  a  ssle.  Dig.  18. 
1.  8  ;  Pothier,  Cont.  de  Vente,  n.  6,  6 ;  Plowd.  18  a ;  Grantham  v.  Hawley,  Hob. 
182  ;  Harg.  Co.  litt.  lib.  1,  n.  868,  b.  c.  ;  Robinson  v.  Maodonnell,  6  Maule  &  S.  228  ; 
Com.  Dig.  tit.  Grant,  D. ;  Carleton  t;.  Leighton,  8  Meriv.  667.  See,  wfra,  iii.  64. 
dee  also,  infra,  504  ;  [492,  n.  1,  (e) ;]  {ThraU  v.  Hill,  110  Mass.  880 ;  Heald  v. 
Builders'  Assn.,  Ill  Mass.  88  ;  Sanborn  v.  Benedict,  78  111.  809.]  A  corenant  to  pay 
out  of  future  profits  of  an  existing  oflBce  is  good.  Clapham  v,  Moyle,  1  Ler.  156.  Mr. 
Bell,  in  his  Principles  of  the  Law  of  Scotland,  80  (a  work  Tery  comprehensiye,  but 
admirably  condensed),  states  that  the  hope  of  succession  may  be  the  subject  of  sale ; 
but  in  the  case  from  MeriYale,  Lord  Eldon  held,  that  such  an  expectancy  could  not  be 
the  subject  of  assignment  or  contract  ReTersionary  interest  and  expectancies,  founded 
on  settlements  and  entailments,  are  the  subject  of  sale,  as,  see  pod,  475  ;  but  a  mere 
hope,  where  there  is  no  existing  right  sustaining  the  expectation,  as  where  the  ancestor 
is  seized  in  fee-simple,  with  a  power  of  alienation  and  devise,  is  not  the  subject  of  a 
yaUd  sale.  But  see  poO,  475,  n.  (c).  A  bill  or  note,  or  inland  biU  of  exchange,  is  not 
the  subject  of  sale,  unless  it  be  such  a  security  in  the  hands  of  the  seller  that  he  could 
sue  on  it  at  maturity.  Powell  v.  Waters,  8  Cowen,  669  ;  Cram  v.  Hendricks,  7  Wend. 
589 ;  Munn  v.  Commission  Company,  15  Johns.  44.  But  foreign  exchange  in  the 
hands  of  the  drawer  is  a  sulgect  of  traffic  and  sale,  —  a  commodity  bought  and  sold 
like  merchandise.  Banker^  drafU  are  also  existing  things  in  action,  and  subject  to  the 
like  traffic  The  drawer  sells  his  foreign  bill  as  money  or  funds  abroad.  His  credit 
abroad  is  to  the  payee  equiralent  to  cash,  and  the  bill  of  exchange  is  the  instrument 
of  transfer.  The  commission  charge  on  the  transfer  is  part  of  the  price  of  the  sale, 
and  not  usurious.    Holford  v.  Blatchford,  2  Sandf.  Ch.  149. 

(A).Rondeau  r.  Wyatt,  2  H.  Bl.  68  ;  Mucklow  v.  Mangles,  1  Taunt.  818 ;  Grorea 
r.  Buck,  3  Maule  k  S.  178. 


(z)  In  general,  property  not  in  exis- 
tence, or  potentially  in  possession,  as  fish 
afterwards  to  be  caught  in  the  sea,  or  a 
lost  vessel,  is  not  the  subject  of  a  sale  or 
of  a  larceny.  Low  9.  Pew,  108  Mass.  847  ; 
Thomas  v.  Enowles,  188  Mass.  22 ;  State  v. 
Krider,  78  N.  C.  481  ;  Ghen  o.  Rich,  8 
Fed.  Rep.  159.  But  a  sale  of  crops  after- 
wards to  be  grown,  even  though  the  seed 
is  not  yet  planted,  is  an  exception  to  this 
rule.  Dickey  p.  Waldo,  97  Mich.  255; 
Briggs  V.  United  States,  143  U.  S.  $46  ; 


Davis  V,  McFarlane,  87  Cal.  684  ;  Mc- 
Caffray  v.  Woodin,  65  N.  Y.  464.  And 
the  fact  that  the  seller's  only  title  is 
an  option  to  buy  which  he  cannot 
enforce  does  not  avoid  the  contract. 
Wsmsley  v.  Horton,  77  Hun,  817.  If  the 
manifest  object  of  the  transaction  is  so* 
curity,  it  is  a  trust  or  pledge,  snd  not 
a  sale.  Gisbom  r.  Charter  Oak  L.  Ins. 
Co.,  142  U.  S.  826  ;  Union  Stock-yards  k 
T.  Co.  V,  Western  Land  k  C.  Co.,  59  Fed. 
Rep.  49.    The  title  passes  by  a  sale,  but 
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of  the  sale  be  in  existence,  and  only  constructivelj  in  the  pos- 
session of  the  seller,  as  by  being  in  the  possession  of  his  agent 
or  carrier  abroad,  it  is,  nevertheless,  a  sale,  though  a  conditional 
or  imperfect  one,  depending  on  the  future  actual  deliTery.(t) 

(i)  Boyd  V.  Siflfkin,  2  Campb.  826  ;  Withen  v.  Lyas,  4  id.  2S7.  In  the  ciTil  kir» 
ownership  in  the  seller  €U  the  time  of  the  eontraet  was  not  essential  to  its  validity.  Dig. 
16.  1. 1.  57 ;  Heinecc.  Elem.  Jur.  Second.  Ord.  Inst.  lib.  8,  tit.  24,  sec  905  ;  Pothier, 
Cbntrat  de  Vente,  u.  7.  In  Bryan  v.  Lewis,  Ry.  4b  Moody,  886,  Lord  Tenterden  niled, 
that  if  goods  be  sold  to  be  deliTered  at  a  future  day,  and  the  seller  has  not  the  goods, 
nor  any  contract  for  them,  nor  any  reasonable  expectation  of  receiving  them  by  con- 
signment, but  intends  to  go  into  the  market  and  buy  them,  it  was  not  a  valid  oontnct 
It  was  a  mere  wsger  on  the  price  of  the  commodity.  This  is  contrary  to  the  rule  at 
law,  as  suggested  by  Lord  Chancellor  Parker,  in  Cud  v.  Butter,  1  P.  Wms.  570.  The 
observation  of  Lord  Tenterden,  in  this  case,  is  said  to  be  a  mere  dictum,  and  nnsap- 
ported  by  any  other  case.  Wells  v.  Porter,  8  Scott,  141.  In  this  last  esse  in  the  0 
B.,  it  was  held,  that  time  bargains  in  foreign  funds  were  not  illegal  or  void  at  common 
law  ;  and  in  HibUewhite  v.  M*Morine,  5  M.  4b  W.  462,  the  decision  of  Lord  Tenter- 
den,  in  Bryan  v.  Lewis,  was  completely  overruled.  [See  Hawley  v.  Bibb,  69  Ala.  52.] 
Mr.  Bell  says,  that  where  the  distiuction  exists  between  sale  as  a  transfer  of  property 
and  sale  as  a  contract,  as  in  the  civil  law,  Holland,  Scotland,  4bc,  a  thing  which 
belongs  to  another  may  be  the  subject  of  sale,  and  the  seller  must  make  good  the  con- 
tract, or  answer  in  damages.  But  that  in  England  and  America,  as  a  sale  is  a  transfer 
of  property,  it  cannot  exist  as  to  property  not  belonging  to  the  seller  at  the  time: 
Bell  on  the  Contract  of  Sale,  £din.  1844,  pp.  26,  27.  In  France,  by  the  Code  Civil, 
No.  1616,  on  a  contract  of  sale  of  goods  which  can  be  purchased  in  the  market,  the 
seller  is  bound  to  fulfil  the  contract.  By  the  N.  Y.  Revised  Statutes,  8d  ed.  i  892, 
in  order  to  prevent  stock  jobbings  it  is  declared  that  all  contracts,  written  or  verbal, 
for  the  sale  or  transfer  of  stocks,  are  void,  unless  the  party  contracting  to  sell  be,  at 
the  time,  in  the  actual  possession  of  the  evidence  of  the  debt  or  interest,  or  otherwise 
entitled  in  his  own  right  or  with  due  authority  to  sell  the  same  ;  and  all  wageis  upon 
the  price  of  stock  are  void.  The  English  statute  of  7  Geo.  II.  c  8,  was  made  to  pre- 
vent stock  jobbing,  and  which  the  statute  termed  an  infamous  practice.  The  diacos- 
slons  in  the  English  courts  on  this  statute  have  been  many  and  interesting,  and  the 
operation  of  the  statute  made  subject  to  important  distinctions  An  agreement  to 
transfer  stocks  for  a  valuable  consideration  to  be  paid,  though  the  seller  was  not  at  the 


not  by  an  executory  contract  under  which  a  larger  quantity,  all  in  marked  bags  in  a 

the  goods  must  be  separated  or  identified,  warehouse  which   are  i^adUy  identified, 

or  the  price  fixed,  by  determining  their  and  the  only  thing  necessary  to  be  done 

quantity  or  quality.     Upson  v.  Holmes,  is  to  weigh  them  in  onler  to  fix  the  price, 

51  Conn.  500  ;  Alden  v.  Hart,  161  Mass.  the  buyer  takes  title  by  the  sale.    Sanger 

576;   Warten    v.  Strane,   82    AUl   811;  ».  Waterbury,  116  N.  Y.  871  ;  MackeBar 

Foleyr.  Felrath,  98  Ala.176;  Blackwood  ».   PQlsbury,  48  Minn.   896.     Upon  an 

V.  Cutting  P.  Co.,  76  Cal.  212  ;  Bertelaon  option  to  purchase  goods  if  satisfactory 

r.  Bower,  81  Ind.  512  ;  80  Cent.  L.  J.  the  title  does  not  pass  untfl  the  option  is 

81,  note  ;  Wager  v.  Detroit,  L.  &  N.  R.  exercised  or  ended  ;  anUra,  of  an  option 

Co.,  79  Mich.  648  ;  Pierson  p.  Crooks,  115  to  return  if  not  satisfactory.   Wind  v.  Her 

N.  Y.  589.    But  if  the  goods  are  part  of  (Iowa),  61  N.  W.  Bep.  1001. 
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■ 

But  if  the  article  intended  to  be  sold  has  no  existence,  there  can 
be  no  contract  of  sale.  Thus,  if  A.  sells  his  horse  to  6.,  and  it 
turns  out  that  the  horse  was  dead  at  the  time,  though  the  fact 
was  unknown  to  the  partiea,  the  contract  is  necessarily  void. 
So,  if  A.,  at  New  York,  sells  to  B.  his  house  and  lot  in  Albany, 
and  the  house  should  happen  to  have  been  destroyed  by 
fire  at  the  time,  and  the  parties  are  *  equally  ignorant  of  *  469 
the  fact,  the  foundation  of  the  contract  fails,  provided  the 
house,  and  not  the  ground  on  which  it  stood,  was  the  essential 
inducement  to  the  purchase,  (a)  The  civil  law  came  to  the  same 
conclusion  on  this  point,  (b)  But  if  the  house  was  only  destroyed 
in  part,  then  if  it  was  destroyed  to  the  value  of  only  half  or  less, 
the  opinion  stated  in  the  civil  law  is,  that  the  sale  would  remain 
good,  and  the  seller  would  be  obliged  to  allow  a  ratable  diminu- 
tion of  the  price.  Pothier  thinks,  however,  (c)  that  in  equity 
the  buyer  ought  not  to  be  bound  to  any  part  or  modification  of 
the  contract,  when  the  inducement  of  the  contract  had  thus 
failed;  and  this  would  seem  to  be  the  reasoning  of  Papinian, 
from  another  passage  in  the  Pandects,  (J)  and  it  is  certainly  the 
more  just  and  reasonable  doctrine.  The  Code  Napoleon  (e)  has 
settled  the  French  law  in  favor  of  the  opinion  of  Pothier,  by 
declaring,  that  if  part  of  the  thing  sold  be  destroyed  at  the  time, 
it  is  at  the  option  of  the  buyer  to  abandon  the  sale,  or  to  take 
the  part  preserved,  on  a  reasonable  abatement  of  price ;  and,  I 
presume,  the  principles  contained  in  the  English  and  American 
cases  tend  to  the  same  conclusion,  provided  the  inducement  to 
the  purchase  be  thereby  materially  affected. 

Where  the  parties  had  entered  into  an  agreement  for  the  sale 
and  purchase  of  an  interest  in  a  public  house,  which  was  stated 
to  have  had  eight  years  and  a  half  to  come,  and  it  turned  out  on 
examination  that  the  vendor  had  an  interest  of  only  six  years  in 
the  house.  Lord  Kenyon  ruled,  (/)  that  the  buyer  had  a  right  to 

time  actaaUy  poflseased  of,  or  entitled  to,  the  stock,  in  his  own  right,  has  been  held  not 
to  he  within  the  sUtute,  which  only  applied  to  fictitioas  sales  of  stocks.  Mortimer  r. 
M*Callan,  6  M.  A  W.  58  ;  8.  c.  7  id.  20  ;  9  id.  636. 

(a)  Dig.  18.  1. 1.  57  ;  Pothier,  Cont  de  Vente,  n.  4 ;  Hitchcock  v.  Oiddings,  4  Price, 
185  ;  8.C.  Daniell's  Exch.  1 ;  Story's  Gomm.  on  Eq.  Jurisprudence,  157  ;  Allen  v.  Ham- 
mond, 11  Peters,  68 ;  [Coutarier  v.  Hastie,  5  H.  L.  C.  673 ;  9  Exch.  102  ;  8  Ezch.  40.] 

(b)  Dig.  18. 1.  57.  (e)  Traits  da  Contrat  de  Vente,  n.  4. 

id)  Dig.  18.  1.  58.  {«)  No.  1601. 

,     (/)  Farx^r  v.  Nightingal,  2  Esp.  689. 
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consider  the  contract  at  an  end,  and  recover  back  any  money 
which  he  had  paid  in  part  performance  of  the  agreement  for  the 
sale.     The  buyer  had  a  right  to  say  it  was  not  the  interest  he 

had  agreed  to  purchase.     So,  in  another  case,  and  upon  the 
*  470  same  principle,  *  Lord  Eldon  held,  (a)  that  if  A.  purchased 

a  horse  of  6.,  which  was  warranted  sound,  if  it  turned  out 
that  he  was  unsound,  the  buyer  might  keep  the  horse,  and  bring 
an  action  on  his  warranty  for  the  difference  of  the  value ;  or  he 
might  return  the  horse,  and  recover  back  the  money  paid ;  though 
if  he  elected  to  pursue  that  course,  he  must  be  prompt  in  rescind- 
ing the  contract.  (5)    There  are  other  cases,  however,  in  which  it 
has  been  held,  {c)  that  it  was  no  defence  at  law  to  a  suit  on  a 
note  or  bill,  that  the  consideration  partially  failed,  by  reason 
that  the  goods  sold  were  of  an  inferior  quality,  unless  clear 
fraud  in  the  sale  be  made  out;  and  the  courts  refer  the  aggrieved 
party  to  a  distinct  and  independent  remedy.     But  if  a  title  to  a 
part  of  the  chattels  sold  had  totally  failed,  so  as  to  defeat  the 
object  of  the  purchase,  as  if  A.  should  sell  to  B.  a  pair  of  horses 
for  carriage  use,  and  the  title  to  one  of  them  should  fail,  it  is 
evident,  from  analogous  cases,  that  the  whole  purchase  might  be 
held  void  even  in  a  court  of  law.     In  case  of  a  sale  of  several 
lots  of  real  property  at  auction,  the  purchaser  purchased  three 
lots,  and  paid  the  deposit  money,  but  the  title  to  two  of  the  lots 
failed,  and  Lord  Eenyon  ruled,  ((2)  that  it  was  one  entire  con- 
tract; and  if  the  seller  failed  in  making  title  to  any  one  of  the 
lots,  the  purchaser  might  rescind  the  contract,  and  refuse  to  take 
the  other  lots.     The  same  principle  was  advanced  in  the  case 
of  Judson  V.  Wa$9^{e)  which  was  the  purchase  of  several  lots  of 

(a)  Curtis  v.  Hannay,  8  Esp.  82. 

(h)  BaUer,  J.,  1  T.  B.  186;  and  in  Compton  v.  Bam,  Eap.  Dig.  18.     [B«it  see 

479,  n.  1,  A,  (c).] 

(c)  Moi^n  V.  Richaidflon,  1  Campbw  40,  n.  ;  Fleming  v.  Simpson,  ib. ;  Ty«  z, 
Gwynne,  2  id.  846. 

(<Q  Chambers  v.  Griffiths,  1  Esp.  150. 

(«)  11  Johns.  525.  There  are  conflicting  cases  on  this  point ;  but  in  the  English 
law  the  better  opinion  seems  to  be,  that  if  a  purchaser  contracts  for  the  entirety  of  an 
estate,  and  a  good  title  can  only  be  made  to  a  part  of  it,  the  pnrehaaer  will  not  be 
compelled  to  take  it  This  was  the  decision  in  Rofley  r.  Shallcroas,  4  Mad.  [227]  122, 
Phil.  ed. ;  and  in  Dalby  v.  PuUen.  8  Sim.  2«.  In  Cassamajor  ».  Strode  (1  Cooper, 
Sel.  Ca.  510,  8  Conden.  Ch.  516,  s.  c),  Lord  Chancellor  Brougham  said  that  the  de^ 
cision  of  Lord  Eenyon,  in  Chambers  «.  Griffiths,  was  not  sound  doctrine ;  and  was 
contradicted  by  the  cases  of  James  v.  Shore,  1  Starkie,  426  ;  and  Boots  r.  Dormer   4 
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land ;  and  the  purchaser  was  held  to  be  entitled  to  have  a  per- 
fect title  according  to  contract,  without  any  incumbrance,  or  he 
might  disaffirm  the  sale,  and  recover  back  his  deposit  (/) 

(2.)  Of  rescinding  and  completing  the  Contract.  — On  the  sub- 
ject of  the  claim  to  a  completion  of  the  purchase,  or  to  the 
payment  or  return  of  the  consideration  money,  *  in  a  case  *  471 
where  the  title  or  the  essential  qualities  of  part  of  the 
subject  fail,  and  there  is  no  charge  of  fraud,  the  law  does  not 
seem  to  be  clearly  and  precisely  settled ;  and  it  is  difficult  to 
reconcile  the  cases,  or  make  the  law  harmonize  on  this  vexatious 
question.  The  r»les  on  this  branch  of  the  law  of  sales  are  in 
constant  discussion,  and  of  great  practical  utility,  and  they 
ought  to  be  distinctly  understood.  It  would  seem  to  be  sound 
doctrine,  that  a  substantial  error  between  the  parties  concerning 
the  subject-matter  of  the  contract,  either  as  to  the  nature  of  the 
article,  or  as  to  the  consideration,  or  as  to  the  security  intended, 
would  destroy  the  consent  requisite  to  its  validity,  (a)  The  prin- 
ciples which  govern  the  subject,  as  to  defects  in  the  quality  or 
quantity  of  the  thing  sold,  require  a  more  extended  examination ; 
and  they  are  the  same  in  their  application  to  sales  of  lands  and 
chattels. 

B.  k  Ad.  77.  He  fiirtber  said,  that  Lord  Eldon,  in  the  note  to  Boffey  v.  Shallcroes, 
carried  the  role  too  &r  the  other  way.  The  principle  laid  down  by  Lord  Brougham  as 
the  medium  one  was,  that  the  purchaser  was  not  to  be  let  off  from  his  contract  for  one 
lot,  on  the  ground  that  the  title  to  the  other  was  bad,  unless  it  appeared  from  the  cir- 
cumstances  that  the  two  lots  were  so  connected  that  the  purchaser  would  not  hare 
bought,  except  in  the  expectation  of  possessing  both  lots. 

(/)  If  a  party  has  entered  into  a  contract  by  the  fraud  of  the  other  party,  he  may, 
on  discoyering  the  fraud,  and  on  the  earliest  notice,  rescind  the  contract,  and  recover 
whatever  he  has  advanced,  on  offering  to  do  whatever  be  in  his  power  to  restore  the 
other  party  to  his  former  condition.     Masson  r.  Bovet,  1  Denio,  69.     [See  478,  n.  1.] 

{a)  Thornton  v.  Kempster,  6  Taunt.  786.  Several  cases  on  the  same  subject,  and 
in  support  of  the  doctrine  in  the  text,  are  referred  to  in  1  Bell's  Comm.  242,  295,  in 
notis,  R8  having  been  decided  in  the  Scotch  courts.  By  the  Civil  Code  of  Louisiana, 
art.  2496-2519,  a  redhibitory  action  is  provided  for  the  avoidance  of  a  sale,  on  account 
of  some  vice  or  defect  in  the  thing  sold,  which  renders  it  either  absolutely  useless,  or 
its  use  so  inconvenient  and  imperfect,  that  it  must  be  supposed  tliat  the  buyer  would 
not  have  purchased  it  had  he  known  of  the  vice.  Where  a  fact  in  the  sale  of  land  is 
equally  unknown  to  both  parties,  or  each  has  equal  information,  or  the  fact  is  doubt- 
ful from  its  own  nature,  and  the  parties  have  acted  in  good  faith,  equity  will  not^inter- 
poae.  McCobb  v,  Richardson,  24  Maine,  82.  [Where  the  consideration  was  a  patent 
right,  which  turned  out  to  be  void,  the  contract  was  held  void  in  Harlow  v.  Putnam, 
124  Mass.  558  ;  Walker  v.  Denison,  86  lU.  142.  With  wliich  compare  Palmer's  App., 
96  Penn.  St.  106  ;  Begbie  v.  Phosphate  Sewage  Co.,  1 Q.  B.  D.  679.  —B.] 
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In  ti&e  ease  of  a  porduue  ci  land,  iriiere  die  title  in  part' 
the  Court  ol  Chancerr  will  decree  a  retnm  ci  the  purchase- 
monej,  even  after  the  pnrehase  haa  bea&  carried  compietelj  into 
execotiony  by  tiie  deliTerr  ot  the  deed  and  payment  of  the  money, 
provided  there  had  been  a  frandnlent  miarepreaentation  a«  to 
the  title.(ft)  Bat  if  there  be  no  ingrediait  of  frand,  and  the 
purchaser  is  not  ericted,  the  inrafficiency  of  tibe  title  is  no 
ground  for  relief  against  a  aeenrity  given  fiyr  the  porrhaae  money, 
or  for  rescinding  the  purchase,  and  claiming  restitution  of  the 

money.  The  party  ia  remitted  to  hia  remedies  at  law 
*4T2  on  his  covenants  to  *  insure  the  title,  (a)    In  JFrubeey. 

Hoffmagl€j(h)  the  purchaser,  in  a  suit  at  law  upon  his  note 
given  to  the  vendor  for  the  purchase-money,  was  allowed  to  show 
in  his  defence,  in  avoidance  of  the  note,  a  total  failure  of  title, 
notwithstanding  he  had  taken  a  deed  with  full  covenants,  and 
had  not  been  evicted.  But  the  authority  of  that  case  and  the 
doctrine  of  it  were  much  impaired  by  the  Supreme  Court  in 
Maine,  in  a  subsequent  case,  founded  cm  like  circumstances  ;(<r) 
and  they  were  afterwards  in  a  degree  restored,  by  the  doubts 
thrown  over  the  last  decision  by  the  Supreme  Court  of  Massa- 
chusetts, in  Knapp  v.  Lee,  (d)  The  same  defence  was  made  to  a 
promissory  note  in  the  case  of  Oreenleaf  v.  Cock^if)  and  it  was 
overruled  on  the  ground  that  the  title  to  the  land,  for  the  con- 
sideration of  which  the  iiote  was  given,  had  only  partially  failed ; 

(h)  Edwards  r.  M'Leay,  Cooper,  £q.  308 ;  Fenton  r.  Browne,  14  Yes.  144. 

{a)  Abbott  o.  Allen,  2  Johns.  Ch.  519 ;  BarUuuiHted  v.  Case,  5  Conn.  528 ;  Banks 
V,  Walker,  hdcfn  Am,  V.  Ck,  2  Sandford,  Ch.  S44.  In  Brown  v.  Bevcs,  19  Martin 
(La.),  285^  it  was  held,  that  so  long  aa  the  buyer  is  in  the  peaoeaUe  and  nndistnrbed 
potseasion  of  the  thing  sold,  he  cannot  withhold  payment,  on  the  plea  of  a  want  of  title 
in  the  rendor.  By  the  civil  law,  also,  a  purchaser  in  possession  could  not  reaciud  the 
contract,  nor  prosecute  the  yendM*,  on  the  ground  of  no  title.  Code,  lib.  8,  tit.  45. 1> 
8  ;  Pothier,  Trait^  du  Contnt  de  Yente,  art  prelim. 

(6)  11  Johns.  50. 

(c)  Lloyd  9.  Jewell,  1  Greenl.  352.  See  alao  Wrinkle  r.  Tyler,  15  Martin  (La.), 
111.  In  Tallmftdge  v.  Wallis,  25  Wendell,  117,  the  chauoellor  supposed  that  the 
Supreme  Court  of  New  York,  in  Frisbee  v,  HofTnagle,  erred  in  the  application  of  a  cor- 
rect principle  to  the  case,  because  it  did  not  appear  that  there  was  a  total  lailnre  of  con- 
mdenition,  as  there  was  no  eviction.  It  was  conceded  by  him,  that  on  s  total  fiulure  of 
title  in  a  conveyance  of  land,  and  when  no  interest  or  possession  psseed,  that  fact  was 
a  good  plea  in  bar  of  a  suit  on  the  bond  given  for  the  purchase-money. 

{d)  8  Pick.  452.  Bat  the  case  of  Frisbee  v,  Hoffnagle  has  been  virtually  overruled 
in  Yibbard  v.  Johnson,  19  Johns.  77,  and  is  not  now  regarded  as  authority.  Sec 
Whitney  o.  Lewis,  21  Wend.  182,  184. 

(«)  2  Wbeaton,  18. 
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and  it  was  said,  that  to  make  it  a  good  defence  in  any  case,  the 
failure  of  title  must  be  total.  This  case  at  Washington  is  con- 
trary to  the  defence  set  up  and  allowed,  and  to  the  principle 
established,  in  the  case  of  Gray  y.  Hdndkinson  ;  (f)  but  it  seems 
to  be  supported  by  the  case  of  Datf  v.  Nix^ig)  where  it  was 
decided,  by  the  English  court  of  C.  6.,  that  a  partial  failure  of 
the  consideration  of  a  note  was  no  defence,  provided  the  quantum 
of  damages  arising  upon  the  failure  was  not  susceptible  of 
definite  computation.  (A)  *  The  cases  are  in  opposition  to  *  478 
each  other,  and  they  leave'  the  question,  how  far  and  to 
what  extent  a  failure  of  title  will  be  a  good  defence,  and  between 
the  original  parties  to  an  action  for  the  consideration  money  on 
a  contract  of  sale,  in  a  state  of  painful  uncertainty,  (a)  I  appre- 
hend that  in  sales  of  land,  the  teclmical  rule  remits  the  party 

(/X  1  Bay,  278.  (g)  9  Moore,  169. 

(A)  It  seemti  to  be  now  settled  in  the  New  York  decisions,  that  on  a  partial  failure 
of  a  consideration  on  a  sale,  the  defendant  may  recoupe  his  damages,  on  a  breach  of  the 
plaintiflTs  contract  of  warranty.     Beab  v.  McAliAter,  8  Wend.  109  ;  StUl  v.  Hall,  20 
id.  51 ;  Batterroan  v.  Pierce,  8  Hill  (N.  Y.),  171.    The  reeoupement  is  not  aa  a  set-off, 
bnt  aUowed  to  avoid  circuity  of  action,  and  it  is  founded  on  the  plainest  principles  of 
justice.     Goodwin  v.  Morse,  9  Mete.  279.    Under  the  N.  Y.  R.  8.  ii.  406,  sec.  77,  the 
defendant  may  reooupe  in  an  action  upon  a  sealed  as  well  as  upon  an  unsealed  instru- 
ment.   He  may  avail  himself,  by  way  of  reeoupement,  in  case  of  fraud  by  misrepre- 
sentation on  the  part  of  the  vendor.    Van  Epps  v.  Harrison,  5  Hill  (N.  Y.),  68.     The 
equitable  doctrine  of  reeoupement  is  of  recent  origin,  and  is  weU  calculated  to  save  liti- 
gation.    It  is  a  question  whether  evidence,  by  way  of  reeoupement,  can  be  received 
under  the  general  issue  without  notice  with  the  plea.    The  majority  of  the  court  held 
that  it  could  not  in  Barber  v.  Roae,  5  Hill  (N.  Y.),  76.     In  Sedgwick  on  the  Measure 
of  Damages,  c.  17,  the  more  modem  and  liberal  doctrine  of  set-off  or  reeoupemeiU  of 
damages  in  leduction  of  the  plaintiflTs  claim  is  considered  quite  at  laige,  and  the  num- 
erous cases  are  ably  reviewed  and  criticised.    The  doctrine  of  set-off,  or  the  compentia- 
tion  of  one  debt  for  another,  came  from  the  courts  of  equity,  who  were  in  possession  of 
the  doctrine  long  before  the  courts  of  law  interfered,  and  it  was  first  introduced  with 
the  statute  of  5  Geo.  II.    The  doctrine  was  borrowed  from  the  doctrine  of  compensa- 
tion of  the  civil  law.    Dig.  16.  2,  de  Compensationibus.    The  set-off  was  confined  at 
law  to  mutual  debts;  bnt  the  statutes  of  bankrupts  embraced  mutual  credits,  and 
which,  ex  vi  termini,  imported  unliquidated  damages,  and  this  more  liberal  practice 
was  adopted  in  chancery.     Grove  v.  Dubois,  1  T.  B.  112  ;  &  parte  Deeze,   1  Atk. 
228 ;  James  v.  Kynnier,  6  Vesey,  108 ;  Duncan  v.  Lyon,  8  Johns.  Ch.  851 ;  T.  C.  & 
D.  Railroad  Co.  «.  Rhodes,  8  Ala.  206.    In  the  case  of  Whitbeck  r.  Skinner,  7  Hill 
(N.-Y.),  53,  the  defendant  was  admitted  to  set  up  by  way  of  reeoupement  an  advei-se 
claim  under  the  same  agreement,  to  save  needless  suits. 

(a)  The  general  rule  in  the  English  law  is,  that  the  partial  failure  of  performance 
by  one  party  to  a  contract,  for  which  there  may  be  a  compensation  in  damages,  does 
^ot  authorize  the  other  party  to  pat  an  end  to  it.  Franklin  v.  Miller,  4  Ad.  &  EL 
599. 
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back  to  his  covenants  in  his  deed ;  and  if  there  be  no  ingredient 
of  fraud  in  the  case,  and  the  party  has  not  had  the  precaution 
to  secure  himself  by  covenants,  he  has  no  remedy  for  his  money, 
even  on  a  failure  of  title.  This  is  the  strict  English  rale, 
both  at  law  and  in  equity;  and  it  applies  equally  to  chattels, 
when  the  vendor  sells  without  any  averment  of  title,  and  without 
possession.  (5)  In  sales  of  chattels,  the  purchaser  cannot  resist 
payment  in  cases  free  from  fraud,  while  the  contract  continues 
open  and  he  has  possession.  But  in  this  country,  the  rule  has 
received  very  considerable  relaxation.  In  respect  to  lands,  the 
same  rule  has  been  considered  to  be  the  law  in  New  York ;  {c) 
while,  on  the  other  hand,  in  Souih  Carolina,  their  courts  of 
equity  will  allow  a  party  suffering  by  the  failure  of  title,  in  a 
case  without  warranty,  to  r^over  back  the  purchase-money,  in 
the  sale  of  real  as  well  as  of  personal  estates.  (cO 

In  cases  where  the  consideration  had  totally  failed,  the  English 
courts  have  admitted  that  fact  to  constitute  a  good  defence 
between  the  original  parties  to  a  bill  of  exchange;  though  a 
partial  failure  of  the  consideration  is  no  defence.  («)  But 
*  474  with  us,  a  partial  as  well  as  total  failure  of  the  *  considera- 
tion may  be  given  in  evidence  by  the  maker  of  a  note,  to 
defeat  or  mitigate,  as  the  case  may  be,  a  recovery,  (a)  In  Indiana, 
by  statute,  1881,  in  actions  upon  specialty  or  other  contract, 
excepting  conveyances  of  real  estate,  and  paper  negotiable  by 
the  law  merchant,  the  defendant  may  allege  the  want  or  failure 

(h)  Tanfield,  Ch.  Baron,  in  Roswell  v,  Vaughan,  Cro.  Jac  196 ;  Medina  v.  Stongh- 
ton,  1  Salk.  210 ;  Bree  v.  Holbecli,  Doug.  654 ;  Lord  Alranley,  in  John«m  v,  Johnaoo, 
3  Boa.  &  P.  170 ;  Urmston  u.  Pate,  cited  in  Sugden's  Law  of  Vendora,  8d  ed.  S4«, 
347 ;  and  in  4  Craise'g  Dig.  90 ;  and  in  Ckwper's  Eq.  311  ;  1  Fonb.  866,  n. 

(c)  Frost  V.  Raymond,  2  Cainea.  188 ;  Abbot  v,  Allen,  2  Johns.  Ch.  528  ;  GoaYO^ 
near  o.  Elmendorf,  5  Johns.  Ch.  84. 

(d)  Tucker  v.  Gordon,  4  Desaus.  58,  58. 

<«)  Moigan  r.  Richardson,  1  Camp,  40,  m ;  Tye  v.  Gwynne,  2  id.  846 ;  Mann  t. 
Lent,  10  B.  &  C.  877. 

(a)  HaU  V.  Bannister,  8  Cow.  81  ;  Sill  v.  Rood,  15  Johns.  280 ;  Payne  v.  Cutler, 
13  Wend.  605 ;  Cook  v.  Mix,  11  Conn.  482  ;  Revised  Statutes  of  Hlinois,  ed.  1888.  ^ 
484.  See  supra,  472-473,  n. ;  the  cases  from  8  A  20  Wend,  and  8  Hill.  In  Johnson  r. 
Titus,  2  Hill  (N.  Y. ),  606,  mere  inadeqtULcy  of  consideration,  without  warranty  or 
fraud,  is  no  defence  to  a  promissory  note ;  but  entire  want  of  consideration  is  a  defence 
to  any  executory  contract  But  again,  in  Scudder  u.  Andrews,  2  McLean,  464,  it  was 
held,  upon  what  was  deemed  the  weight  of  authority,  that  a  total  failure  of  conaideTa- 
tion  was  a  good  defence  to  a  promissory  note  between  the  original  parties,  though  • 
partial  failure  would  not  be  a  defeniK. 
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of  consideration,  in  whole  or  in  part.  He  may  allege  fraud  or 
breach  of  warranty ;  and  if  he  shows  that  the  article  was  of  no 
value,  or  had  been  returned  or  tendered,  he  destroys  the  action.  (5) 
In  North  Carolina,  a  total  failure  of  consideration  may  be  given 
in  evidence  in  a  suit  on  a  promissory  note,  though  a  partial 
failure  cannot,  and  the  relief  is  by  a  distinct  8uit.(c)  In  equity, 
as  well  as  at  law,  the  defendant,  for  the  purpose  of  preventing 
circuity  of  action,  may  show,  by  way  of  defence,  in  order  to 
lessen  or  defeat  the  recovery,  a  total  or  partial  failure  of  consid- 
eration, as  the  case  may  be,  when  sued  for  the  consideration  of 
a  sale,  or  upon  the  security  given  for  the  purchase-money,  {d)  In 
Illinois,  by  statute,  a  want  of  title  in  the  vendor  of  lands  may  be 
set  up  by  the  vendee  on  the  note  given  for  the  purchase-money, 
as  a  failure  of  the  consideration.  (^)  So,  the  true  value  of 
articles  sold  may  be  shown  in  reduction  of  the  price,  even  on  a 
note  given,  as  between  the  original  parties,  in  cases  of  sales 
with  warranty,  or  fraudulent  representation,  though  the  article 
has  not  been  returned ;  and  this  is  allowed  to  avoid  circuity  of 
action.  (/)     In  Louisiana,  the  failure  of  consideration,  either  in 

(b)  Wynu  V.  Hiday,  2  Blackf.  (Ind.)  128.  In  Georgia,  by  statute,  1836,  partial 
failure  of  consideration  in  any  contract  may  be  given  in  evidence. 

(c)  Washburn  r.  Picot,  8  Dev.  390.     See  mpra,  i72r-3,  note, 
(rf)  Lewis  p.  WUsou,  1  Edw.  Cli.  (N.  Y.),  805. 

(e)  Mason  v.  Wait,  4  Scamm.  127.  The  law  allows  a  total  or  partial  failure  of  con- 
sideration, in  every  note  or  instrument  for  the  payment  of  money  or  property,  to  be  set 
up  as  a  defence.    The  object  of  the  act  is  to  prevent  a  multiplicity  of  actions.    Duncan 

V,  Charles,  ib.  661. 

(/)  M'Alister  r.  Reab,  4  Wend.  483  ;  8.  c.  8  id.  109 ;  MiUer  v.  Smith,  1  Mason, 
437  ;  Steigleman  v.  Jeffries,  1  8.  &  R.  477 ;  Beecker  v.  Yrooman,  13  Johns.  802.  See 
also,' to  the  same  point.  Street  r.  Blay,  2  B.  &  Ad.  456 ;  Ponlton  v.  Lattimore,  9  B.  & 
C.  269 ;  Pearson  v,  Wheeler.  Kyan  &  Moody,  808  ;  Harrington  ».  Stratton,  22  Pick. 
510.  Jn  this  last  case,  the  authorities  pro  and  eon  were  extensively  examined.  In  the 
two  cases  of  Street  v,  Blay,  and  of  Poulton  v.  Lattimore,  it  is  settled,  that  where  an 
article  is  warranted,  and  the  warranty  not  complied  with,  the  vendee  may  refuse  to  re- 
ceive  the  article  at  all.  or  he  may  receive  it,  and  bring  a  cross  action  for  the  breach  of 
the  warranty,  or,  without  bringing  a  cross  action,  he  may  use  the  breach  of  the  war- 
ranty in  reduction  of  the  damages,  in  an  action  by  the  vendor  for  the  price.  [But  see 
479,  n.  1.]  There  is  a  very  learned  discussion  and  citation  of  authorities  under  the 
case  of  Cutter  v,  Powell,  6  T.  R.  320,  in  Smith's  Leading  Cases,  Law  Library,  N.  8. 
zzviiL,  on  the  vexed  question  as  to  the  remedy  on  special  contracts,  remaining  in  part 
unperformed.  To  the  accumulation  of  English  cases,  the  learned  American  editore  of 
the  Law  Library  have  given  also  a  view  of  the  American  cases  on  the  same  subject. 
In  Ferguson  v,  Huston,  6  Mo.  407,  it  was  held,  after  an  elaborate  examination  of  the 
authorities,  that  defect  or  unsoundness  in  a  chattel  sold  cannot  be  set  up  in  bar  of  a 
recovery  on  a  note  given  for  such  chattel,  unless  the  vendee,  on  the  discovery  of  such 
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whole  or  in  part,  in  a  contract  of  sale,  has  been  held  to  be  a 
defence  as  far  as  it  goes ;  on  the  principle  that  matters  which 
diminish,  as  well  as  those  which  destroy,  the  demand,  may  be 
pleaded  in  defence  of  the  suit  (g)  The  discovery  by  the  vendee, 
before  payment,  of  incumbrances,  is  also  held,  in  Pennsylvania, 
to  be  a  valid  defence,  in  a  suit  for  the  purchase-money,  to  the 
amount  of  the  incumbrance,  whether  there  existed  a  general  or 
special  warranty.  (A)  The  defendant  may,  by  way  of  defence, 
show  a  breach  of  warranty  as  to  the  articles  sold,  without  either 
returning  them,  or  giving  notice  to  the  vendor  to  take  them 
away.(t)  In  Virginia,  it  was  provided  by  statute,  in  1830,  that 
a  defendant  might  allege,  by  way  of  plea,  not  only  fraud  in  the 
consideration  or  procurement  of  any  contract,  but  any  such 
failure  in  the  consideration  thereof  or  any  such  breach  of  war* 
ranty  of  the  title  or  soundness  of  personal  property,  as  would 
entitle  the  defendant,  in  any  form  of  action,  to  recover  damages 
at  law,  or  to  relief  in  equity.  The  rule  in  Ohio  is,  that  the 
fraud  must  go  to  the  whole  consideration,  or  the  payment  of  a 
note  cannot  be  avoided  at  law,  upon  the  ground  of  fraud.  (/) 
This  is  also  the  law  in  Kentucky ;  and  a  plea  going  only  to  a 
part  of  the  consideration  is  bad.(,i) 

defect  or  nnsoandness,  returns,  or  offers  to  ntam,  the  chattel,  or  shows  it  to  he  yalae- 
less.  In  the  learned  opinion  of  the  dissenting  judge  it  was  held  that  the  retention  of  the 
chattel,  in  a  case  of  fraud  or  breach  of  warranty,  was  no  waiver  of  the  puichaset^s  right 
of  defence  on  these  grounds,  by  way  of  mitigation  of  damages,  and  to  present  circuity 
of  action.  If,  however,  he  meant  to  rescind  the  contract  for  the  fraud  or  defect,  there 
must  then  have  been  shown  a  return,  or  tender  of  a  return,  of  the  article. 

{g)  Evans  ».  Gray,  12  Mart  (La.),  476,  847.  But  in  Fulton  v.  Griswold,  7  Mart. 
(La.)  228,  it  was  held  that  the  vendee  of  land  could  not  refuse  payment  of  the  price, 
nor  could  he  require  surety  from  the  vendor  until  suit  brought  to  evict  him.  And  it 
seems  now  to  be  settled  in  South  Carolina,  that,  on  a  sale  of  land,  a  defect  of  title  in 
the  vendor  lb  no  defence  at  law  to  a  suit  on  the  note  given  for  the  consideration  money, 
so  long  as  the  purchaser  remains  in  possession  under  an  equitable  title.  Carter  v. 
Carter,  1  Bailey,  217  ;  Bordeaux  v.  Cave,  ib.  250 ;  Westbrook  r.  M'Millan,  ibw  259. 

(h)  Christy  v,  Reynolds,  and  Tod  v.  Gallagher,  18  Sei^.  &  R.  268,  261. 

(t)  Steigleman  v.  Jeffries,  1  id.  477. 

(j)  Harlan  v.  Read,  3  Ohio,  285. 

(k)  Delany  u.  Vaughn,  2  Bibb,  879 ;  Wallace  v.  Barlow,  ib.  168.  The  rule  in  S. 
Carolina  in  respect  to  warranty  of  title,  both  as  to  real  and  personal  property,  is  thor- 
oughly discussed  and  sUted  by  Mr.  Justice  Earle,  in  Moore  v.  Lanham,  8  Hill  (S.  C), 
299.  In  regard  to  the  construction  of  the  warranty  of  title,  there  is  no  difference  be- 
tween real  and  personal  property.  Every  covenant  of  general  warranty  of  title  is  held 
to  be  a  covenant  of  seisin,  and  the  vendee  may  bring  covenant  on  the  warranty,  or  re- 
sist an  action  for  the  price,  without  actual  eviction,  and  whether  there  has  been  a  pap» 
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*  There  has  been  much  discuggion  and  diversity  of  *475 
opinion  on  the  subject  of  rescinding  and  of  enforcing  the 
specific  performance  of  contracts,  in  the  cases  of  partial  failure 
of  the  consideration.'  In  one  case, (a)  Lord  Eenyon  observed, 
when  sitting  in  chancery,  that  the  court  had  gone  great  lengths 
in  compelling  parties  to  go  on  with  purchases,  contrary  to  their 
original  agreement  and  intention ;  but  he  said  a  case  might  be 
made  out  sufiicient  to  put  an  end  to  the  whole  contract,  when 
the  seller  could  not  make  a  good  title  to  part  of  the  subject  sold. 
In  the  case  of  the  Cambridge  Wharf,  the  seller  made  title  to  all 
the  estate  but  the  wharf,  and  that  part  of  the  land  was  the  prin- 
cipal object  of  the  buyer  in  making  the  purchase,  and  the  buyer 
who  had  contracted  for  the  house  and  wharf  was  compelled  to 
complete  the  purchase  without  the  wharf.  But,  as  Lord  Eenyon 
truly  observed,  that  was  a  determination  contrary  to  all  justice 
and  reason.  There  have  been  a  number  of  hard  cases  in  chan- 
cery, (()  and  in  which  performance  has  been  enforced,  though 
there  was  a  material  variance  between  the  actual  and  supposed 
circumstances  of  the  subject,  and  when  those  circumstances 
were  wanting  which  were  the  strong  inducement  to  the  contract. 
These  cases  had  gone  to  such  extravagant  lengths,  that  Lord 
Erskine  declared  (c)  he  would  not  follow  them,  nor  decree  specific 
performance,  when  the  main  inducement  to  the  purchase  had 
failed.  In  many  cases,  however,  where  the  title  proves  defective 
in  part,  or  to  an  extent  not  very  essential,  specific  performance 
will  be  decreed,  with  a  ratable  deduction  of  the  purchase-money, 
by  way  of  compensation  for  the  deficiency,  (d) 

tial  or  a  total  failnre  of  consideratioD.  A  total  or  partial  failure  in  regaid  to  title,  as 
well  as  a  total  or  partial  failure  in  regard  to  aonndness,  will  avail  a  purchaser  of  per- 
sonal property  as  a  valid  defence,  when  sued  for  the  purchase-money,  to  the  same  ex- 
tent, in  the  same  form,  and  upon  the  same  principles,  as  the  like  failure  would  avail 
a  purchaser  of  real  estate.  The  jurisprudence  of  South  Carolina  is  thus  rendered  free 
from  emharrassing  distinctions  on  this  subject,  by  the  comprehensiveness,  simplicity, 
and  certainty  of  the  rule. 

(a)  Poole  V.  Shergold,  I  Cox,  278. 

(b)  Several  cases  of  that  kind  are  alluded  to  by  Lord  Eldon,  in  6  Yes.  678 ;  and 
see  also  Oldfield  v.  Round,  5  id.  508. 

(c)  Halsey  v.  Grant,  18  Yes.  78  ;  Stapylton  v.  Scott,  ib.  426. 

{d)  Milligan  v.  Cooke,  16  Yes.  1 ;  King  v,  Bardeau,  6  Johns.  Ch.  88 ;  Smith  v, 
Tolcher,  4  Russell,  806 ;  Soule  v.  Heerman,  5  La.  858.  See  a  statement  of  the  diffi- 
culties on  this  subject  by  the  Master  of  the  Rolls,  in  Thomas  v.  Dering,  1  Keen,  729. 
Sales  by  an  heir  apparent  of  expectancies  or  reversionary  interests  will  be  set  aside 
when  the  consideration  is  inadequate,  and  advantage  was  taken  of  his  necessitiesL 
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The  good  sense  and  equity  of  the  law  on  this  subject  is,  that 
if  the  defect  of  title,  whether  of  lands  or  chattels,  be  so 
*  476  *  great  as  to  render  the  thing  sold  unfit  for  the  use  in- 
tended, and  not  within  the  inducenaent  to  the  purchase, 
the  purchaser  ought  not  to  be  held  to  the  contract,  but  be  left  at 
liberty  to  rescind  it  altogether.  This  is  the  principle  alluded 
to  by  Pothier,  and  repeated  by  Lord  Erskine  and  Lord  Kenyon.(a) 
In  South  Carolina  it  has  been  held,  that  if  the  deficiency  in  the 
quantity  of  land  be  so  great  as  to  defeat  the  object  of  the  pur- 
chase, the  vendee  may  rescind  the  bargain;  and  if  the  defects 
were  not  so  great  as  to  rescind  the  contract  entirely,  there  might 
be  a  just  abatement  of  price ;  and  this  doctrine  applies  equally 
to  defects  in  the  quantity  and  quality  of  land,  and  for  unsound- 
ness and  defects  in  personal  property.  (5)  The  same  principle 
was  declared  in  Pennsylvania,  in  the  case  of  Stoddart  v.  Smith^{c) 
on  a  contract  for  the  purchase  of  land.  If  there  be  a  failure  of 
title  to  part,  and  that  part  appears  to  be  so  essential  to  the 
residue  that  it  cannot  reasonably  be  supposed  the  purchase  would 
have  been  made  without  it,  as  in  the  case  of  the  loss  of  a  mine, 
or  of  water  necessary  to  a  mill,  or  of  a  valuable  fishery  attached 
to  a  parcel  of  poor  land,  and  by  the  loss  of  which  the  residue  of 
the  land  was  of  little  value,  the  contract  may  be  dissolved  m 
toto.  But  the  court  in  the  last  case  limited  very  much  the  right 
of  rescinding  a  contract  for  a  partial  failure  of  title ;  for  if  the 

Earl  of  Portmore  v.  Taylor,  4  Sim.  182  ;  Oibson  v.  Jeyea,  6  Yea.  206 ;  Peacock  v. 
Evana,  16  Yes.  612 ;  Gowland  v.  De  Faria,  17  id.  20 ;  Addia  v,  Campbell,  4  Bea^. 
401,  8.  P.  See,  in  Lord  Aldborough  v.  Trye,  7  Clark  &  Fin.  486,  the  obaerrationa  of 
Lord  Cottenham,  on  the  case  of  Gowland  p.  De  Faria,  relative  to  the  valne  of  expec- 
tancies. The  sale  of  the  expectation  of  an  heir  of  an  inheritance  in  real  as  well  as 
personal  estate,  will  be  supported  in  chancery,  if  made  hcna  fide  and  for  a  valuable 
consideration.  This  was  so  declared  by  the  assistant  vice-chancellor,  in  Yarick  r, 
Edwards,  1  Hoff.  Ch.  383,  395-405,  after  an  elaborate  examination  of  authorities. 
Podt  iv.  261,  8.  p.  So,  the  release  by  an  heir  apparent  of  his  estate  in  expectancy, 
with  the  consent  of  the  ancestor,  on  a  valid  consideration,  with  a  covenant  of  warranty 
running  with  the  land,  is  good  and  effectual  at  law.  Cobum  v.  Hollis,  8  Metcalf,  125. 
In  Scotland,  an  agreement  for  the  sale  of  a  future  or  expected  inheritance  is  lawful. 
Stair's  Institutions,  by  More,  vol.  i.  note  1,  p.  63. 

(a)  This  principle  was  expressly  recognized,  after  a  full  and  elaborate  discussion  of 
the  subject,  by  the  Court  of  Errors  and  Appeals  in  Mississippi,  in  Parkham  0.  Bandolph, 
4  How.  (Miss.)  485. 

(&)  Pringle  V,  Witten,  1  Bay,  256 ;  Gray  v.  Handkinson,  ib.  278  ;  Glover  v.  Smith, 
1  Desaus.  433  ;  Wainwright  v.  Read,  ib.  578 ;  Tonno  v.  Flood,  1  M'Cord*  121 ;  Mar* 
▼in  V.  Bennett,  8  Paige,  812. 

(c)  5  Binney,  855,  863. 
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sale  was  of  lots  in  different  parts  of  a  city,  it  was  not  dissolved 
by  the  failure  of  title  to  some  of  the  lots,  not  adjoining  or  par- 
ticularly connected  with  the  others,  nor  essential  to  their  use  or 
en joyment  ((2)  It  is  to  be  regretted  that  the  embarrassment  and 
contradiction  which  accompany  the  English  and  American  cases 
on  this  subject  cannot  be  relieved  by  the  establishment  of  some 
clear  and  definite  rule,  like  that  declared  in  France,  which  shall 
be  of  controlling  influence  and  universal  reception,  (e) 

*  (3.)  Of  the  Price.  —  The  price  is  an  essential  ingredient  *  477 
in  the  contract  of  sale ;  and  it  must  be  real,  and  not  merely 
nominal  and  fixed,  or  be  susceptible  of  being  ascertained  in  the 
mode  prescribed  by  the  contract,  without  further  negotiation 
between  the  parties.  Pretium  constitui  oportet,  nam  nulla 
emptio  sine  pretio  esse  potest,  (a)  ^ 

(d)  Where  a  fami  was  sold  in  gross  or  by  its  boundaries,  and  neither  party  knew 
the  precise  quantity  conveyed,  and  the  deed  contained  the  words  more  or  lesSy  and  the 
quantity  was  afterwards  ascertained  to  be  less  than  the  parties  supposed,  the  Court  of 
Chancery  refused  to  interfere  for  the  relief  of  the  purchaser,  the  transaction  being  fair 
and  honest,  and  the  deficiency  small.    Marvin  v.  Bennett,  8  Paige,  812. 

{e)  The  rule  in  chancery,  upon  the  principle  of  equitable  conversion,  is  to  consider 
that  which  was  agreed  to  be  done  as  done,  if  the  execution  of  the  agreement  would 
be  lawful  and  just.  In  pursuance  of  this  doctrine,  the  purchase-money  of  lands,  con- 
tracted to  be  sold  during  the  life  of  the  testator,  is  treated  as  personal  estates.  Baden 
V.  Countess  of  Pembroke,  2  Vem.  212  ;  Lawes  v.  Bennett,  1  Cox,  167.     Fide  supra, 

230,  n.  (6). 

(a)  Inst.  8.  24 ;  Dig.  18.  1.  2 ;  Pothier,  du  Cont  de  Vente,  part  1,  art  2,  n.  18  ; 
Brown  v.  Bellows,  4  Pick.  189  ;  Bell  on  the  Contract  of  Sale,  Edin.  1844,  p.  18.  But 
if  the  price  be  not  fixed,  yet  after  delivery  of  the  goods  the  contract  of  sale  is  deemed 
valid,  and  the  purchaser  must  pay  for  their  reasonable  value.  Acebal  v.  Levy,  10 
Bing.  882  ;  Hoadley  v.  M'Laine,  ib.  482  ;  Bell,  ubi  supra,  20.  Inadequacy  of  price, 
independent  of  other  circumstances,  is  no  ground  for  relief  in  equity  against  a  bai^in, 
unless  it  be  so  gross  or  excessive  as  to  afford  a  necessary  presumption  of  fraud,  imposi- 
tion, undue  influence,  or  want  of  a  reaaonable  judgment.  Osgood  v,  Franklin,  2 
Johns.  Ch.  23,  24.  The  opinions  of  Sir  Thomas  Clarke,  Lord  Thurlow,  Lord  Ch.  B. 
Eyre,  I^ord  Eldon,  and  Sir  William  Grant,  were  all  referred  to  in  the  case  cited  in  sup- 
port of  that  position.    See  also,  to  the  same  effect,  Copis  ».  Middleton,  2  Madd.  Ch. 


^  Price,  —  According  to  the  language 
of  an  important  decision  of  the  Privy 
Council,  the  price  may  be  money's  worth 
as  well  aa  money.  South  Australian  Ins. 
Co.  r.  Randell,  L.  R.  8  P.  C.  101 ;  [Gould 
V.  Mansfield,  108  Mass.  408.]  Compare 
Williamson  u.  Berry,  8  How.  495,  644, 
where  an  authority  to  sell  lauds  in  a  pri- 
vate act  was  construed  to  mean,  sell  for 


money  only.  Bigley  v.  Risher,  68  Penn. 
St.  152.  Hoadly  v,  M'Laine,  supra^  n. 
(a),  is  approved  in  Joyce  v.  Swann,  17  C. 
B.  N.  8.  84.  [That  the  consideration  must 
be  money  is  held  in  Slayton  v,  McDonald, 
78  Me.  50 ;  Massey  r.  The  State,  74  Ind. 
868.  See  also  Mackaness  v.  Long,  85 
Penn.  St.  158.] 

[793] 


477 


OF  PERSONAL  PBOPEBTT. 


[part  V, 


(4.)  Of  Mutiiol  Consent.  —  Mutual  consent  is  requisite  to  the 
creation  of  the  contract,  and  it  becomes  binding  when  a  proposi- 
tion is  made  on  one  side  and  accepted  on  the  other;  and,  on  the 
other  hand,  it  is  no  contract  if  there  be  an  error  or  mistake  of 
a  fact,  or  in  circumstances,  going  to  the  essence  of  it.  This  is 
a  clear  principle  of  universal  justice.  Non  videntur  qui  errant . 
consentire.(5)  In  creating  the  contract  the  negotiation  maybe 
conducted  by  letter,  as  is  very  common  in  mercantile  trans- 
actions ;  and  the  contract  is  complete  when  the  answer  contain- 
ing the  acceptance  of  a  distinct  proposition  is  despatched  by 
mail  or  otherwise,  provided  it  be  done  with  due  diligence,  aftei 
the  receipt  of  the  letter  containing  the  proposal,  and  before  any 
intimation  is  received  that  the  offer  is  withdrawn.  Putting  the 
answer  by  letter  in  the  mail  containing  the  acceptance,  and 
thus  placing  it  beyond  the  control  of  the  party,  is  valid  as  a 
constructive  notice  of  acceptance.  An  offer  by  letter,  or  by  a 
special  agent,  is  an  authority  revocable  in  itself,  but  not  to  be 
revoked  without  notice  to  the  party  receiving  it,  and  never  after 
it  has  been  executed  by  an  acceptance,  (x)    There  would  be  no 

410 ;  Batler  v.  Haskell,  4  Desaus.  £q.  (S.  C. )  661 ;  Glenn  v.  Clapp,  11  Gill  &  J.  1. 
By  the  civil  law,  a  sale  for  one  half  the  value  might  be  set  aside  for  inadequacy  ;  and 
Lord  Nottingham,  in  Nott  v.  Hill,  2  Ch.  Cas.  120,  observed,  that  he  wished  it  were  so 
in  England.  If  the  price  of  the  purchase  was  less  than  one  half  the  value,  the  inequal- 
ity was  deemed  in  the  civil  law  enormia  IceaiOf  and  relief  was  afforded.  This  is  the  rale 
also  in  Lonisiana.  Copley  v.  Flint,  1  Robw  (La.)  125.  At  law  the  rule  is  more  stem, 
and  a  promise  or  obligation  cannot  be  defeated,  in  whole  or  in  part,  on  the  ground  of 
the  inadequacy  of  the  consideration.  The  slightest  consideration  is  sufficient  to  sup- 
port the  most  onerous  obligiftion.  The  consideration  may  be  impeached  only  by 
showing  fraud,  mistake,  or  iUegality  in  its  concoction,  or  non-performance  of  the 
stipulations  on  the  part  of  the  promisee.  Oakley  v.  Boonnan,  21  Wend.  588.  See 
also  Story's  Comm.  on  £q.  Jurisprudence,  248-254. 

(d)  Pothier  on  Oblig.  1,  c.  1,  No.  17,  18  ;  Thornton  v.  Eempster,  5  Taunt  786 ; 
Hammond  v.  Allen,  2  Sumner,  805,  899  ;  [469,  471,  479,  n.  1  ;  482,  u.  1.] 


(x)  An  offer  or  option,  being  without 
consideration,  may  be  withdrawn  before  it 
is  accepted,  even  within  the  time  thereby 
allowed  to  decide  upon  accepting  it. 
Beichel  v.  Bishop  of  Oxford,  85  Ch.  D. 
48,  68  ;  Bristol  &c.  Bread  Co.  v.  Maggs, 
44  Ch.  D.  616,  625 ;  Bosshardt  &  Wilson 
Co.  V,  Crescent  Oil  Co.  (Penn.),  82  AtL 
Rep.  1120.  The  rule  that  an  acceptance 
is  complete  when  posted  does  not  apply  to 
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the  revocation  or  modification  of  an  offer. 
Henthom  p.  Fmser,  [1892]  2  Ch.  27  ;  see 
Gnindy  v.  Townsend,  86  W.  B.  532. 
There  is  no  contract  if  the  intended  ac- 
ceptance adds  new  terms  or  conditions  ;  it 
is  then  a  new  offer.  Bhugwandass  v. 
Netherlands  I.  S.  Ins.  Co.,  14  A.  C.  88 ; 
Hussey  v.  Horne-Payne,  4  A.  C.  811 ; 
Jones  0.  Daniel,  [1894]  2  Ch.  882  ;  Bol- 
ton V.  Lambert,  41  Ch.  D.  295 ;  P^  «. 
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certainty  in  making  contracts  through  the  medium  of  the  mail, 
if  the  rule  were  otherwise,  (c)'    On  the  other  hand,  it  has  been 

(c)  Adams  v.  Lindsell,  1  B.  &  Aid.  681 ;  ChUes  v.  Nelson,  7  Dana,  281.  The  dis- 
tinctions on  this  subject  are  refined  and  subtle.  In  Mactier  v.  Frith,  6  "^end.  108, 
an  offer  to  sell,  made  by  letter,  was  standing  and  held  open  for  acceptance  at  the  time 
it  was  accepted,  and  the  contract  was  then  consummated,  though  the  knowledge  of  the 
concurrence  of  wills,  when  the  acceptance  was  made,  was  not  known  to  the  party  who 
wrote  the  letter,  and  though  he  died  htfort  notice  of  the  acceptance,  by  answer  to  the 
letter,  was  received,  but  after  the  time  of  acceptance.  The  offer  may  be  deemed  to 
stand  open  for  acceptance  until  it  is  expressly  or  by  presumption  withdrawn.  So,  also, 
in  Brisban  v,  Boyd,  4  Paige,  17,  where  A.  wrote  to  his  factor,  proposing  to  ship  to  him 

*   Oontraeta  by  Letter.  —To  a  similar  gested  by  Wilde,  J^  who  asked  why,  if 

effect  with  the  case  cited  in  the  note  from  putting  the  acceptance  into  the  post  was 

Merlin,  is  Countess  of  Dunmore  v.  Alex-  a  delivery  to  B.  on  the  8d,  putting  in  the 

ander,  9  Shaw  &  Dunlop,  190,  Langdeirs  withdrawal  was  not  a  delivery  to  A.  on 

Gases  on  Contracts,  112,  commented  on  in  the  2d.    However,  in  Thomson  v.  James, 

Thomson  o.  James,  infra.  18  Dunlop,  1,  Langdell's  Cases  on  Contr. 

It  should  be  noticed  that  in  M'CuUoch  117,  after  an  able  discussion,  the  majority 

V.  Eagle  Insurance  Ca,  mentioned  in  the  of  the  court  held  that  a  contract  became 

note,  A.*8  letter  of  acceptance  was  not  binding  from  the  posting  of  the  letter  of 

mailed  until  Jan.  8  ;  and  that  if  the  case  acceptance,  although  a  letter  withdrawing 

can  be  supported,  it  is  on  the  ground  sng-  the  offer  had  been  previously  posted,  and 

Norfolk,  70  L.  T.  781 ;  Bristol  A.  a  Co.  mailed  cannot  be  recalled.  See  Linn  v. 
V.  Maggs,  44  Cli.  D.  616,  disapproving  McLean,  80  Ala.  360 ;  Blake  v.  Hambui^g 
Bolton  o.  Lambert,  41  Ch.  D.  295  ;  £gger  Ins.  Co.,  67  Texas,  160.  Correspondence 
r.  Nesbitt,  122  Mo.  667  ;  Deutsch  v.  only  forms  a  contract  when  written  with 
Pratt)  149  Mass.  415  ;  Goulding  v.  Ham-  intention  to  contract.  Crooke  S.  k  R.  Co. 
mond,  54  Fed.  Rep.  689  ;  Siebold  v.  Davis,  v.  Towle,  18  N.  Y.  8.  520  ;  Henderson 
67  Iowa,  560.  A  contract  made  complete  Bridge  Ca  v.  McOrnth,  184  U.  S.  260 ; 
by  letters  of  offer  and  acceptance  cannot  Allen  r.  Chouteau,  102  Mo.  809.  A  con- 
be  varied  by  subsequent  negotiationa  tract  may  be  formed  by  performance  of 
Bellamy  v.  Debenham,  45  Ch.  D.  481  ;  the  conditions  named  in  an  advertisement, 
Maconchy  v.  Trower,  [1894]  2  }r.  668.  without  notice  of  its  acceptance.  Carlill 
The  contract  is  complete  when  the  accept-  v.  Carbolic  Smoke  Ball  Co.,  [1892]  2  Q. 
ance  is  maUed  or  telegraphed,  though  a  B.  484  ;  [1898]  1  Q.  B.  256 ;  see  Gibbons  v. 
letter  repudiating  the  offer  has  already  Proctor,  64  L.  T.  594  ;  Hooker  v.  Hyde,  61 
been  mailed  but  is  not  yet  received.  In  Wis.  204.  An  offer  for  publication  of  arti- 
re  Scottish  Petroleum  Co.,  51  L.  J.  Ch.  des  by  different  writers  may  be  shown  to 
841;  Cowan  v.  O'Connor,  20  Q.  B.  D.  have  been  accepted  by  a  publisher  by  his  an- 
640  ;  Henthom  v.  Fraser,  [1892]  2  Ch.  nouncement  that  certain  writers  including 
27 ;  Patrick  o.  Bowman,  149  U.  S.  411  ;  many  of  the  above  are  engaged  to  write 
Winterport  O.  ft  B.  Co.  v.  The  Jasper,  forhim,  but  such  evidence  is  not  exclusive 
Holmes,  99 ;  Ferrier  r.  Storer,  68  Iowa,  of  proof  by  the  publisher  that  'there  was 
484 ;  Kempner  v.  Coon,  47  Ark.  519  ;  no  acceptance  or  only  a  modified  one. 
Tronnstine  v.  Sellers,  85  Kansas,  447 ;  7  McClure  v.  Times  Pub.  Co.,  169  Pena 
Harv.  L.  Rev.  801.  An  acceptance  properly  St.  21S. 
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held,  that  if  A.  makes  an  offer  to  B.  and  gives  him  a  specified 
time  for  an  answer,  A.  may  retract  before  the  offer  is  accepted, 

cotton  on  joint  account ;  the  agent,  on  the  receipt  of  the  letter,  gives  notice  of  his  as- 
sent, and  it  was  held,  that  as  soon  as  the  agent  so  replied,  and  the  letter  was  trans- 
mitted, the  contract  was  complete,  and  mutually  binding.  Merlin  states  this  case  in 
the  French  courts.  A.  writes  to  B. ,  and  oflfers  to  buy  articles  on  certain  conditions. 
B.  writes  an  answer  in  the  morning,  and  accepts  the  oifer.  Me  writes  a  second  letter 
in  the  evening  of  that  day,  that  he  cannot  accede  to  the  offer  exactly,  according  to  all 
the  conditions.  Both  answers  are  received  by  A.  at  the  same  instant,  and  it  was  held 
that  A.  was  not  bound  by  the  offer,  as  the  second  letter  did  away  the  force  of  the  first. 
Repertoire,  tit  Yente,  sec.  1,  art.  8,  note  11.  But  in  the  case  of  M'CulIoch  v.  The 
Eagle  Insurance  Co.,  1  Pick.  278,  A.  wrote  by  mail  to  B.  to  inquire  on  what  terms  he 
would  insure  a  vessel ;  B.  wrote  an  answer  on  Ist  January  that  he  would  insure  at  a 
certain  rate  ;  on  2d  January  he  wrote  another  letter,  retracting  ;  A.,  before  he  received 
the  last  letter,  wrote  by  mail  an  answer  to  B.*s  first  letter,  acceding  to  the  terms  ;  and 
it  was  held  there  was  no  contract,  and  that  the  treaty  was  open  until  B.  had  received 
the  letter  of  A.  If  A.,  who  makes  the  proposal,  should  die  or  become  non  compos  be- 
fore his  letter  is  received  and  assented  to,  the  assent  is  void,  because  there  is  no  con- 


was  received  by  the  offeree  before  the 
acceptance  was  received  by  the  offerer. 
See  other  cases  below  in  this  note.  In 
British  k  American  Telegraph  Co.  v.  Col- 
son,  L.  R.  6  Ex.  108,  it  was  held  that 
when  a  letter  accepting  a  previous  offer 
was  put  into  the  post  office,  but  was  never 
received,  there  was  no  contract ;  and  it 
was  laid  down  that  although  the  letter  of 
acceptance  may  in  general  be  binding 
from  the  time  it  was  written  and  put  into 
the  post,  provided  it  be  received,  it  is 
only  binding  at  all  when  afterwards  duly 
notified.  Dunlop  v.  Higgins,  1  H.  L.  C. 
381,  seemed  to  be  narrowed  by  this  to  a 
decision  that,  on  the  particular  facts,  an 
unavoidable  delay  of  a  few  hours  in  the 
arrival  of  the  post  did  not  affect  the  accept- 
ance. The  principles  admitted  would  jier- 
haps  have  been  sufficient  for  the  decision 
of  Trevor  ».  Wood,  86  N.  Y.  807  ;  Potter 
V.  Sanders,  6  Hare,  1 ;  Tayloe  o.  Merchants' 
Fire  Ins.  Co.,  9  How.  890  ;  Levy  v,  Cohen, 
4  Oa.  1 ;  Hamilton  v.  Lycoming  Mut.  Ins. 
Co.,  5  Penn.  St.  839 ;  see  also  Abbott  v. 
Shepard,  48  N.  H.  14 ;  and  B.  &  A.  T.  Co. 
V.  Colson  was  corroborated  by  Reidpath's 
Case,  L.  R.  11  £q.  86,  ftc.,  before  Lord 
Romilly,  by  In  re  Imp.  Land  Co.  of  Mar- 
seilles, Townsend's  Case,   L.   R.  18  £q. 
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148, 158  ;  aod  by  an  able  article  in  7  Am. 
Law  Rev.  483,  where  the  foreign  author- 
ities are  carefuUy  collected.  But  it  was 
directly  opposed  to  the  earlier  decision  of 
Yassar  v.  Camp,  1  Kern.  441 ;  14  Barb. 
841 ;  and  in  the  subsequent  case  of  In  re 
Imperial  Land  Co.  of  Marseilles,  Harris's 
Case,  41  L.  J.  n.  s.  Ch.  621 ;  L.  R.  7  Ch. 
587,  where  a  letter  accepting  an  offer 
was  posted  in  London,  and,  a  little  later 
on  the  name  day,  a  letter  withdrawing 
the  offer  was  posted  in  Dublin,  and  both 
letters  were  delivered  in  the  morning  of 
the  next  day,  there  was  held  to  be  a 
binding  contract  The  Lord  Justice  Mel- 
lish  states  the  reasons  of  convenience  for 
holding  a  contract  binding  from  the  mo- 
ment of  posting  the  letter,  with  great 
force,  and  distinguishes  B.  &  A.  T.  Co.  v. 
Colson,  but  finds  it  difficult  to  rsconcile 
that  case  with  the  pammoant  authority 
of  Dnnlop  v.  Higgins.  See  also  Wheat  v. 
Cross,  81  Md.  99.  [In  discussing  the 
question  here  raised,  the  distinction  should 
be  carefully  borne  in  mind  between  eon- 
tracts  which  contemplate  an  acceptance  by 
the  doing  of  some  act  which  forms  the  con- 
sideration, and  those  which  contemplate  a 
counter  promise  ;  viz.,  between  nnilatenl 
and  bilateral  contracts.     In  the  former 
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on  the  ground  that  until  both  parties  are  agreed,  it  is  no  con* 
tract,  and  either  of  them  has  a  right  to  recede,  and  one  partj 
cannot  be  bound  without  the  other.  ((Q 

corrence  of  wills  at  the  time.  Pothier,  Traits  da  Cont  de  Vente,  no.  32  ;  vide  infra^ 
646.  The  better  opinion  of  the  French  jnrists  seems  to  be,  that  as  soon  as  an  offer  by 
letter  is  accepted  the  consent  is  given,  and  the  contract  complete,  although  the  accept- 
ance had  not  been  communicated  to  the  party  by  whom  the  offer  was  made,  provided 
the  party  making  the  offer  was  alive  when  the  offer  was  accepted.  Pothier,  Tr.  de 
Yente,  n.  82  ;  Duvergier,  Tr.  de  la  Vente,  6.  1.  60  ;  and  though  Merlin  &  TouUier  are 
of  a  contrary  opinion,  yet  against  them  may  be  cited  Wolf,  part  8,  sec.  715,  and  the 
decisions  mpra.  The  case  of  M'CuUoch  v.  The  Eagle  Ins.  Co.,  1  Pick.  288,  has  been 
questioned  as  a  valid  authority  by  Mr.  Duer,  the  learned  author  on  Marine  Insurance, 
i.  67,  116-131.  His  criticisms  appear  to  be  just,  and  his  {basoning  conclusive.  He 
vindicates  the  decision  of  the  K.  B.  in  Adams  v.  LindseU  with  great  force,  and  it  has 
received  a  very  strong  support  from  the  able  opinion  of  Mr.  Justice  Marcy,  in  Mactier 
«.  Frith,  in  the  New  York  Court  of  Errors,  in  6  Wendell,  104. 

(d)  Payne  v.  Cave,  3  T.  R.  148 ;  Cooke  v.  Oxley,  ib.  658 ;  Rutledge  v.  Grant, 


case  there  may  be  an  implied  condition  488.      But  see  Lewis  v.  Browning,  180 

that  notice  of  the  acceptance   shaU  be  Mass.  173.     It  is  admitted  that  a  revoca- 

given ;  but  this  condition  only  requires  that  tion  is  ineffectual   until  communicated, 

due  diligence  be  exercised  in  sending  the  Byrne  o.  Yan  Tienhoven,  5  C.  P.  D.  844  ; 

notice,  and  mailing  the  notice  is  clearly  Stevenson  o.  McLean,  5  Q.   B.  D.  844. 

sufficient  -  Such  are  the  cases  of  applica-  There  being  actual  notice,  formal  notice 

tions  for  allotment  of  shares.     Langdell's  of  revocation    was  held  unnecessary   in 

Summary  of  Contracts,  IT  6  e^  pa$9im ;  Dickinson  o.  Dodds,  2  Ch.  D.  468. 
Harris's   Case,   n.   1,  wupra  ;  Household         The  thing  to  be  proved  in  all  cases  is 

Fire  Ins.  Co.  r.  Grant,  4  Ex.  D.  216 ;  the  contennu  which  must  exist  as  to  all 

Brogden  v.  Metropolitan  By.  Co.,  2  App.  the  terms,  and  must  be  to  treat  the  con- 

Cas.  666  ;  Shuey  u.  United  States,  92  U.  tract  as  finally  binding.    This  does  not 

8.  78  ;  Shattuck  v.  Mut.  Life  Ins.  Co.,  4  exist,  and  there  is  no  contract  where  there 

Cliff.  598.    On  the  other  hand,  where  the  is  a  mistake  as  to  any  term,  or  as  to  the 

original  offer  contemplates  that  the  offeree  person  with  whom  the  contract  is  msde, 

can  accept  only  on  condition  of  himself  Harvey  v.  Harris,  112  Mass.  82 ;  Boston 

becoming  bound  by  a  promise,  it  would  Ice  Co.  r.  Potter,  128  Mass.  28 ;  Cundy 

seem  that  the  contract  should  not  become  v.  Lindsay,  8  App.  Cas.  459  ;  Ex  parte 

binding  until  communication  of  this  prom-  Bamett,  8  Ch.  D.  128 ;  Hussey  v.  Home- 

ise,   which  logically  contains  a  counter  Payne,  4  App.  Cas.  811 ;  see  injra,  482, 

offer.    Langdell's  Summary,  IS  14  et  pae-  n.  1 ;  nor  if  the  acceptance  is  not  in  the 

sim.     But  the  cases  do  not  take  this  dis-  terms  of  the  offer,  Proprietors,  &c  v.  Ar- 

tinction,  but  lay  down  the  rule  broadly,  duin,   5  L.   R.   H   L.   64  ;  Appleby  r. 

that  an  acceptance  of  an  offer  by  letter  is  Johnson,  9  L.  R.  C.  P.  158  ;  Hussey  v. 

complete  on  mailing.    Byrne  v,  Yan  Tien-  Home-Payne,  4  App.  Cas.  811 ;  see  Ros- 

hoven,  infra.      See   Lord  Blackburn  in  siter  v.  Miller,  8  App.  Cas.  1124 ;  Lewis 

Brogden  v.  Metropolitan  By.  Co.,  eupra,  v.  Brass,  8  Q.  B.  D.  667.    The  proof  need 

where  the  ground  is  stated  to  be  an  im-  not  be  direct.    Brogden  v.  Metropolitan 

plied  authority  in  the  offer  to  accept  in  By.  Co.,  supra. — B.] 
that  manner.    Bryant  v.  Booa»,  55  Ga. 
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*  478  *  5.  Of  ImpUed  Warranty  of  the  Artlolea  Bold.  —  In  everj 
Bale  of  a  chattel,  if  the  possession  be  at  the  time  in  anotiier,  and 
there  be  no  covenant  or  warranty  of  title,  the  rule  of  eavectt  emptor 
applies,  and  the  party  buys  at  his  peril,  (a)  ^    But  if  the  seller 

4  Bing.  658  ;  Gravier  v.  Grayier,  15  Martin  (La.),  206.  But  see  aupra,  386,  and  in/m, 
510,  for  exceptions  to  the  general  rule  that  both  parties  mast  be  bound,  or  neither  can 
be.  The  good  faith  and  justice  of  the  case  would  lead  to  the  conclusion  that  if  A., 
who  makes  the  offer,  gives  B.  a  specified  time  to  accept,  and  he  accepts  within  the 
time,  it  becomes  a  vaUd  contract*  and  A.  is  bound  by  his  offer,  which  left  it  optional 
in  B.  to  accept  or  reject  the  offer  within  the  time.  The  criticisms  which  have  befsn 
made  upon  the  case  of  Oooke  v.  Oxley  are  sufficient  to  destroy  its  authority. 

The  Roman  law  gave  an  action  to  one  who  did  anything  proper  and  beneficial  to 
the  estate  of  another,  wh^  was  absent  and  ignorant  of  it ;  and  it  went  on  the  ground 
of  a  positive  benefit  conferred,  and  of  the  equity  of  not  permitting  one  man  to  profit  by 
the  labor  of  another  without  compensation.  Dig.  8.  5.  2.  The  Sapreme  Court  of 
Louisiana  has  followed  this  principle.  Police  Juiy  v^  Hampton,  17  Martin  (La.),  898. 
But  there  is  no  principle  in  the  English  law  which  would  support  such  an  action  for 
compensation,  on  the  footing  of  a  contract.  See  i^fra  ad  Jinem,  aa  to  the  effect  of 
death  on  the  validity  of  a  contract  not  already  consummated. 

(a)  Tanfield,  G.  Baron,  Cro.  Jac.  197 ;  Holt,  0.  J.,  Medina  «.  Stou^ton,  1  Salk. 
210.  If,  however,  the  seller  affirms  the  chattel  not  in  his  possession  to  be  his,  Mr. 
Justice  Buller  thinks  he  is  bound  to  answer  for  the  title,  for  the  vendee  has  nothing 
else  to  rely  upon,  if  the  property  was  out  of  possession.  Buller,  J.,  in  Pfesley  v.  Free- 
man, 8  T.  R.  57,  58.    There  is  good  sense  and  equity  in  the  observation. 


1  Implied  fFarranty.  —  (a)  Titie,  — 
The  text  is  confirmed  by  Scranton  v,  Clark, 
89  K.  Y.  220  :  McCoy  v.  Artcher,  8  Barb. 
828 ;  Edick  v.  Crim,  10  Barb.  445.  The 
American  cases  also  sustain  what  foUows 
in  the  text  as  to  sales  by  one  in  possession 
of  the  article.  Cases  supra  ;  Thurston  v. 
Spratt,  52  Me.  202 ;  Sherman  v.  Cham- 
pLiin  T.  Co;,  81  Vt.  162,  175;  Hoe  v. 
Sanborn,  21  N.  Y.  552,  556 ;  Williamson 
V.  Sammons,  84  Ala.  691 ;  Shattuck  v. 
Green,  104  Mass.  42.  [See  B.  &  A.  R.  R. 
Co.  V.  Richardson,  185  Mass.  478.]  And 
so  do  the  English  cases,  where  the  vendor 
either  by  words  affirms,  or  by  his  conduct 
gives  the  purchaser  to  understand,  that 
he  is  the  owner.  If,  for  instance,  he  sells 
the  goods  in  his  shop  in  the  ordinary 
course  of  business,  on  failure  of  title  the 
purchase-money  can  be  recovered  back. 
Eichholz  V,  Bannister,  17  C.  B.  n.  s.  708 ; 
Morley  v.  Attenborough,  8  Exch.  500,  518. 
But  see  Bagueley  v,  Hawley,  L.  IL  2  C.  P. 
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625.  In  Morley  v.  Attenborough,  8  Exch. 
500,  which  threw  some  doubt  on  the  exis- 
tence of  the  general  rule,  the  sale  was  made 
by  a  pawnbroker,  as  such,  and  pnhaps 
there  is  no  warranty  in  any  case  where  the 
seUer  acts  in  a  special  chantcter,  and  not 
as  owner.  Page  v.  Cowasjee  Edu^ee,  L. 
R.  1  P.  C.  127,  144,  was  the  case  of  a  sale 
by  a  master  upon  a  b<ma  Jide  belief  of  his 
authority  to  sell.  See  The  Monte  Allegre, 
9  Wheat.  616,  645  (sale  by  U.  S.  marshal 
under  order  of  court. ) 

(b)  Quality,  —  With  regard  to  quality, 
where  the  contract  is  executory,  to  supply, 
the  queetion  is,  whether  the  article  ten- 
dered satisfies  the  terms  of  the  contract,  as 
is  explained  479,  n.  1.  Where  there  is  a 
present  executed  sale,  the  authorities  are 
as  stated  in  the  text.  Nor  is  a  warranty 
to  be  implied  from  the  fact  that  the  seller 
knows  the  purpose  for  which  the  article  is 
purchased.  Deming  v,  Foster,  42  N.  H. 
165  ;  Bartlett  v.  Hoppock,  84  N.  Y.  118 ; 
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has  possession  of  the  article,  and  he  sells  it  as  his  own,  and  not 
as  agent  for  another,  and  for  a  fair  price,  he  is  understood  to 
warrant  the  t%tle.(b){z)    A  fair  price  implies  a  warranty  of  title; 

{b)  Medina  v,  Stoaghton,  1  Ld.  Raym.  528  ;  1  Salk.  210 ;  Adamson  v.  Jarvis,  12 
J.  B.  Moore,  241 ;  Crosse  v.  Gardner,  Carth.  90.  [This  might  more  properly  be  called 
a  warranty  of  quiet  possesdon,  since  it  is  broken  only  when  the  vendee  is  in  some  way 
disturbed  in  his  possession.  McGiffin  v,  Baird,  62  N.  Y.  329  ;  Matheny  v.  Mason,  78 
Mo.  677  ;  Estelle  v.  Peacock,  48  Mich.  469.  See  National  Bank  v.  Mass.  Loan  & 
Trust  Co.,  128  Mass.  880 ;  Palmer  v.  Johnson,  12  Q.  B.  D.  82 ;  In  re  Gloag,  ftc.,  28 
Ch.  D.  820.  — B.]  An  affirmation  by  the  vendor  at  the  time  of  the  sale  amounts  to  a 
warranty,  if  so  intended.  Medina  v.  Stoughton,  supra;  Buller,  J.,  8  T.  R.  57  ;  Swett 
V.  Colgate,  20  Johns.  196.  On  a  sale  of  goods,  with  warranty,  the  seller  must  make 
good  to  the  letter  of  the  warranty  ;  but  on  a  simple  representation,  if  he  had  no  reason 
to  suspect  his  representation  to  be  untrue,  he  is  not  responsible.  The  scienter  is  the 
gist  of  the  action.    Ormrod  v.  Huth,  14  M.  &  W.  651. 


[Dounce  v,  Dow,  64  N.  Y.  411 ;]  Mason  v. 
Ghappell,  15JGratt.  572 ;  Morley  r.  Clarer- 
ing,  29  Bear.  84.  There  has  been  said  to 
be  an  exception  in  the  case  of  food  sold  for 
domestic  consumption.    Hoover  v,  Peters, 


ranty  of  quality  is  not  to  be  implied  from 
the  payment  of  a  sound  {Hice.  Beime  v. 
Dord,  I  Seld.  95,  98  ;  Lamert  v.  Heath, 
15  M.  &  W.  486.  And  it  has  been  held 
that  the  mere  exhibition  of  a  sample  at  the 


18  Mich.  51  ;  479,  n.  (c).     But  in  the  time  of  ssle  does  not  of  itself  amount  to  a 

English  law  this  is  confined  to  the  case  of  warranty  that  the  bulk  is  of  the  same 

common  dealers  in  victuals,  and  is  put  on  quality,  if  the  buyer  has  an  opportunity 

the  ground  that  they  are  made  liable  to  to  inspect  the  goods.      Haigous  v.  Stone, 

punishment  for  selling  corrupt  victuals,  by  1  Seld.  78  ;  Beime  v.  Dord,  ib.  95.    But 

an  ancient  statute.     Bumby  v.  BoUett,  16  if  he  has  not,  an  intention  to  warrant  is 

M.  &  W.  644.    And  even  they  are  only  inferred  as  a  matter  of  fact.     See  4Z9,  n. 

liable  for  defects  of  which  they  had  or  1  ;  Schuchardt  v.  Aliens,   1  Wall.  859, 

might  have  had  knowledge.    Emmerton  v.  871 ;  Dickinson  v.  Gay,  7  Allen,'  29,  81 ; 

Mathews,  7  Hnrlst.  &  N.  586.      A  war-  Gunther  o.  Atwell,  19  Md.  157. 


(a;)  Prima  faeU  an  auctioneer,  who 
sells  goods  at  auction  without  disclosing 
his  principal's  name,  gives  authority  to 
enter  upon  land  and  take  the  goods,  but 
does  not  warrant  the  principal's  title  to 
sell.    Wood  V.  Baxter,  49  L.  T.  45. 

No  implied  warranty  of  fitness  arises 
from  the  payment  of  a  full  price,  or  from 
the  mere  statement  of  the  purpose  for 
which  an  article  is  ordered,  if  not  specific  in 
detail,  or  showing  reliance  upon  the  seller^s 
judgment,  Pullman's  Palace  Gar  Co.  v. 
Met  St.  Ry.  Co.,  157  U.  8.  94 ;  Ottawa 
Bottle  Co.  9.  Gunther,  81  Fed.  Rep.  208 ; 
Morris  V.  Bradley  F.  Co,  64  id.  55  ;  Hood 
V.  Bloch,  29  W.  Ya.  244 ;  Goulds  v.  Bro- 


phy,  42  Minn.  109  ;  McQuaid  o.  Ross,  85 
Wis.  492  ;  Milwaukee  Boiler  Co.  v.  Dun- 
can, 87  Wis.  120.  But  goods  or  machin- 
ery ordered  are  impliedly  warranted  to  be 
sufficient  in  quality  or  strength  for  the 
purposes  known  to  be  intended.  Kellogg 
Bridge  Co.  v,  Hamilton,  110  U.  8.  108  ; 
McGowan  v,  American  P.  T.  B.  Co.,  121 
IT.  S.  575  ;  Wilson  v.  Lawrence,  189  Mass. 
818 ;  Hecht  v.  Batcheller,  147  Mass.  885  ; 
Murchie  v,  Cornell,  155  Mass.  60  ;  Alden 
o.  Hart,  161  Mass.  576 ;  Boyer  o.  Neel, 
50  Mo.  App.  26  ;  Johnson  v.  SprouU,  id. 
121  ;  McQuaid  v,  Ross  (Wis.),  22  L.  R. 
A.  187,  and  note ;  86  Cent  L.  J.  192 ; 
Omaha  Coal  Co.  v.   Fay,   87  Neb.  68; 
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and  the  purchaser  may  have  a  satisfaction  from  the  seller,  if  he 
sells  the  goods  as  his  own,  and  the  title  proves  deficient.  This 
was  also  the  rule  of  the  civil  law  in  all  cases,  whether  the  title 
wholly  or  partially  failed,  (c)  With  regard  to  the  quality  or 
goodness  of  the  article  sold,  the  seller  is  not  bound  to  answer, 
except  under  special  circumstances,  unless  he  expressly  war- 
ranted the  goods  to  be  sound  and  good,  or  unless  he  hath  made 
a  fraudulent  representation,  or  used  some  fraudulent  conceal- 
ment concerning  them,  and  which  amounts  to  a  warranty  in  law. 
The  common  law  very  reasonably  requires  the  purchaser  to 
attend,  when  he  makes  his  contract,  to  those  qualities  of  the 
article  he  buys,  which  are  supposed  to  be  within  the  reach  of  his 
observation  and  judgment,  and  which  it  is  equally  his  interest 
and  his  duty  to  exert.  This  distinction  between  the  responsi- 
bility of  the  seller  as  to  the  title  and  as  to  the  quality  of  goods 
sold  is  well  established  in  the  English  and  American  law.  ((f) 

(c)  Dig.  21.  2.  1.  By  the  civil  law  there  waa  an  implied  warnnty  that  the  article 
•old  was  sound  ;  and,  if  not,  and  was  unfit  for  the  purpose  intended,  the  vendee  might 
return  it,  and  rescind  the  sale  and  recover  hack  the  price,  though  the  vendor  might 
exempt  himself  from  liability  by  stipulation  in  cases  free  from  fraud.  Pothier,  Cont. 
deVente,  No.  184. 

{d)  Co.  latt.  12,  a  ;  2  Bl.  Comm.  451 ;  Bacon's  Abr.  tit  Action  on  the  Case,  E. ; 
Comyn  on  Contracts,  ii.  268  ;  Doug.  20  ;  Parkinson  «.  Lee,  2  East,  814  ;  Defreeie  v. 


Cochmn  o.  Jones,  85  Qa.  678 ;  Shaw  v.  Woods,   99  Mich.  269 ;  Mast  v.  Pearee, 

Smith,  45  Kansas,  834.     The  implied  war-  58  Iowa,  579  ;  Titley  v.  Enterprise  Stone 

nuity  that  provisions,   sold  by  a  grocer  Co.,   127  HL  457  ;  Green  v.  Batson,  71 

or  marketman  to  his  customers  for  use,  are  Wis.  54,  58.     So  a  warranty  which  is  vol- 

fit  for  use  and  wholesome,  does  not  apply  untarily  inserted  by  the  seller  in  a  bill  of 

to  a  (armer  who  sells  an  animal,  such  as  a  sale,  after  delivery  and  payment  of  the 

hog,  which  has  been  exposed  to  disease,  price,  and  which  the  contract  does  not 

with  knowledge  that  the  purchaser  intends  require  him  to  give,  does  not  bind  him, 

to  eat  it  but  not  that  the  meat  was  un-  being  without  consideration.     McGaughey 

wholesome.      Gironz    v.    Stedman,     145  0.  Richardson,  148  Mass.  668. 
Mass.  489.  A  warranty  that  a  manufactured  article 

An  implied  and  an  express  warranty  will  correspond  to  sample  does  not,  it 

may  exist  under  the  same  contract,  when  seems,  survive  acceptance  or,  at  least,  a 

relating  to  difiTerent  matters.      Bucy  v.  reasonable  time,  after  receipt,  for  inspee- 

Pitts  Agr.  Works  (Iowa),  56  N.  W.  Rep.  tion  and  decision.    Mack  v,  Snell,  140  N. 

541  ;    Hungerford  Co.  v.  RoseuRtein,    19  Y.  198. 

N.  Y.  S,  471  ;  McCorraick  H.  M.  Co.  v.         The  vendor's   acts,  even   recovery  of 

Martin,  82  Neb.  723  ;  Gould  v.  Stein,  149  jndgment  by  him  for  the  purchase-money, 

Mass.   670.      But  a  warranty  cannot  be  before  he  knows  of  the  fraud,  do  not  ratify 

added  by  parol  evidence  to  a  written  agree-  a  fraudulent  sale.    Rochester   Distilling 

ment  of  sale.    McCray  R.  &  C.  S.  Co.  o.  Co.  v.  Devendorf,  25  N.  Y.  S.  200. 
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In  SeixfVi  v.  *  Wood^{a)  the  rule  was  examined  and  de-  *479 
Glared  to  be,  that  if  tiiere  was  no  express  warranty  by 
the  seller,  or  fraud  on  his  part,  the  buyer,  who  examines  the 
article  himself,  must  abide  by  all  losses  arising  from  latent 
defects,  equally  unknown  to  both  parties ;  and  the  same  rule  was 
again  declared  in  Swett  y.  Colgate,  (b)  (x)    There  is  no  doubt  of 

Tnimper,  1  Johns.  274  ;  Johnston  v.  Cope,  8  Harr.  &  J.  89 ;  WUson  v,  Shackleford, 
4  Band.  5  ;  Dean  v.  Mason,  4  Conn.  428  ;  Boyd  v,  Bobet,  2  Dallas,  91 ;  Emerson  v. 
Brigham,  10  Mass.  197  ;  Swett  v.  Colgate,  20  Johns.  196  ;  Kimmel  v.  Lichty,  8  Yeates, 
2tf2 ;  Ritchie  v.  Sommers,  ib.  584  ;  Willings  v.  Consequa,  1  Peters,  C.  C.  817 ;  12 
Serg.  St  R.  181,  Tilghmau,  C.  J. ;  Chism  v.  Woods,  Hard.  (Ky.)  581  ;  Lanier  v.  Auld, 

1  Murphey,  188  ;  Erwin  v.  Maxwell,  8  id.  241 ;  Westmoreland  v,  Dixon,  4  Hayw. 
(Tenu.)  227 ;  Barrett  v.  Hall,  1  Aiken,  269  ;  McFarland  v.  Newman,  Supreme  Court, 
Penn.,  September,  1889,  Law  Reporter,  iL  801 ;  [9  Watts,  55  ;]  Towell  v.  Gatewood, 

2  Scam.  22  ;  Maney  v.  Porter,  8  Humph.  (Tenn. )  847.  If  one  buys,  says  Heineccius 
(£lem.  Juris.  Nat.  et  Gentium,  b.  1,  c.  18,  sec  852,  n.),  anything  at  a  certain  prioe, 
which  he  hath  not  seen  nor  sufficiently  examined,  his  error  ought  to  fedl  on  himself,  if 
the  seller  used  no  guile  to  deceive  him. 

(a)  2  Caines,  48  ;  Welsh  v.  Carter,  1  Wend.  185  ;  Chandelor  v,  Lopus,  Cro.  Jac.  4, 
8.  p.  This  last  case  is  condemned  in  Bradford  v.  Manly,  18  Mass.  189.  The  case  of 
Chandelor  v.  Lopus  was,  that  A.  sold  to  B.  a  stone,  which  he  affirmed  to  be  a  Bezoar 
stone,  and  which  was  not  one  ;  and  it  was  held  that  no  action  lay,  unless  A.  knew  it 
was  not  a  Bezoar  stone,  or  warranted  it  to  be  one.  This  doctrine  is  so  far  qualified  at 
this  day  that  the  action  will  lie,  if  it  appears  that  the  affirmation  at  the  time  of  the  sale 
was  intended  to  be  warranty,  or  that  A.,  from  circumstances,  was  to  heprefwnud  cogni- 
zant of  the  falsehood  of  the  representation.  What  circumstances  or  facts  will  support 
or  imply  the  inference  of  an  intention  to  warrant  or  deceive,  has  opened  a  wide  field  for 
discussion.  In  Henshaw  v.  Robins,  9  Mete.  86,  the  subject  was  learnedly  discussed, 
and  the  celebrated  case  of  Chandelor  v.  Lopus,  and  the  New  York  decision  in  Seixas  v. 
Wood,  brought  under  the  eye  of  criticism.  I(  was  declared  in  the  Massachusetts  case 
to  be  well  settled  law  there,  that  on  a  sale  of  goods,  with  a  bill  ofparceU  describing  or 
dearly  dmgnathg  the  goods  sold,  there  is  a  warranty  that  the  goods  are  as  described  or 
designated  in  the  bill ;  and  the  cases  of  Bradford  ».  Manly,  18  Mass.  189 ;  Hastings  v, 
Lovering,  2  Pick.  214  ;  Osgood  v.  Lewis,  2  Harr.  &  G.  495 ;  Borrekins  w.  Bevan,  8 
Rawle,  28  ;  Batturs  v.  Sellers,  5  Harr.  &  J.  117,  and  6  H.  &  J.  249,  were  referred  to  as 
containing  that  doctrine. 

(ft)  20  Johns.  196.  A  bare  representation  and  no  warranty  as  to  goods  sold,  will 
not  afford  an  aiction,  if  the  vendor  believes  the  representation  to  be  true  in  fact. 
Stone  V.  Denney,  4  Mete.  151. 


(as)  The  buyer's  personal  inspection 
and  his  acceptance  of  the  goods  do  not 
waive  an  express  warranty.  Smith  v. 
Hale,  158  Mass.  178 ;  Watson  v.  Roode, 
30  Neb.  264  ;  Poetel  v.  Oard,  1  Ind.  App. 
252 ;  Long  v.  J.  K.  Armsby  Co.,  48  Ma 
App.  258  ;  Miller  v.  Moore,  88  Ga.  684  ; 
Fairbank  Canning  Co.  v.  Metzger,  118 
VOL.  II.  —  51 


N.  T.  260  ;  Studer  v.  Bleistein,  115  N.  T. 
816. 

The  right  to  sue  for  breach  of  a  war- 
ranty is  not  dependent  upon  rescission  of 
the  sale  and  a  return  of  the  property. 
Short  V.  Katteson,  81  Iowa,  688 ;  Halley 
V.  Folsom,  1  N.  D.  825  ;  Wait  r.  Borne, 
128  N.  Y.  592 ;  Shupe  v.  Collender,  56 
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tibe  existence  off  Ae  gemenl  mk  off  Imw,  w  laid  dofwn  in  Seixas 
T.  Wood;  and  the  onlj  doobi  ia,  wliedier  it  waa  well  ^q[>lied  in 
that  ease,  where  there  waa  a  deacriplioD  in  writing  of  the  article 
bj  the  TendcM*  which  pfoivcd  not  to  be  correct,  and  from  which  a 
warranty  might  have  been  inferred.  But  the  role  fitly  applies 
to  the  case  where  the  article  waa  eqnallj  <fpea  to  the  inspection 
and  examinaticm  of  both  parties,  and  the  porchaaer  relied  on  his 
own  information  and  judgment,  wiflioot  requiring  any  warranty 
of  the  quality;  and  it  does  not  reasonably  apply  to  those  cases 
where  the  purchaser  haa  ordered  goods  of  a  certain  character, 
and  relies  on  the  judgment  of  the  seller,  or  goods  of  certain 
described  quality  are  offered  for  sale,  and,  when  delivered,  they 
do  not  answer  the  description  directed  or  given  in  the  contract. 
They  are  not  the  articles  which  the  vendee  agreed  to  purchase; 
and  there  is  an  implied  warranty  that  the  article  shall  answer 
the  character  called  for,  or  be  of  the  quality  described,  and 
salable  in  the  market,  and  under  that  denomination,  (e)  ^    When 

(e)  Lung  V.  Fidgeoo,  6  Tumi.  108  ;  Tlndal,  C  J.,  in  Brown  r.  Edgington,  2  Minn. 
k  6r.  879,  290 ;  Weill  «.  King,  12  Eut,  452 ;  Gsidiner  0.  Grmy,  4  Cunpb.  144  ; 
Bridge  V,  Waine,  1  SUik.  104 ;  Hastings  v.  LoTering,  2  Pick.  214 ;  Woodntnth,  J., 
in  Swett  v.  Colgate,  20  Johns.  204;  Hjmtt  v.  Boyle,  5  Gill  &  J.  110 ;  Osgood  v.  Lewis, 
2  Harr.  4  6.  495 ;  Bonekins  v.  Sevan,  8  Bawle,  28.  The  recent  English  cases  of 
Oray  v.  Cox,  and  Jones  v.  Bright  (4  B.  &  C.  108  ;  4  Camp.  144),  give  coontenanoe 
to  the  more  extended  doctrine  of  the  dvil  law,  that  on  the  saleof  an  article  there  is 

'  A.  ff%ei$  an  Artide  may  b$  refiued  or  if  the  article  tendered  does  not  reasonably 

r€iumed.  —  {a)  It  mud  annotr  the  Deaerip'  answer  the  description,  either  in  kind,  or 

tion^  dBC^ln  the  case  of  an  execntoiy  quality  in  the  one  case,  or  the  purpose  in 

contract  to  sell  an  ascertained  artide  of  a  the  other,  the  contract  is  not  performed, 

certain  description,  or  one  not  described.  On  the  other  hand,  if  the  article  is  defined 

bat  stated  to  be  for  a  particular  purpose,  by  the  buyer  independently  of  the  olgeet 

CoDD.  489  ;  Underwood  v.  Wolf,  181  IlL  of  fact  as  to  qoality  or  condition,  which 

425.     A  reprefientation  that  a  horse  is  are  relied  upon.   Morse  v.  Moore,  83  Maine, 

sound  and  kind  in  harness  is  not  a  war-  473 ;  White  v.  Stelloh,  74  Wis.  486  ;  Gen- 

ranty  that  it  will  not  take  fright  at  an  tilli  v.  Sta^lc^  188  N.  T.  140 ;  Kaylor  «. 

electric  car.    Meyer  0.  Krauter,  56  N.  J.  L.  McSwegan,  21  N.  T.  8.  980  ;  Zabriskie  v. 

696  ;  Holmes  v.  Tyson,  147  Penn.  St  805  ;  Central  Vt.  R.  Co.,  59  Hnn,  628  :  Goold 


Hobart  v.  Young,  68  Vt.  868.    By  letting  «.  Stein,  149  Msss.  570 ;  Wiggm  o.  Bntch- 

a  horse  the  keeper  of  a  lively  stable  does  er,  154  Mass.  447  ;  Harrington  n.  Smith, 

not   warrant  it  free   l^m   undiscoyered  188  Mass.   92 ;  Whitehead,   fcc.   Co.    w. 

faults.    Copeland  v.  Draper,   157  Mass.  Byder,   189  Msss.  866 ;  Morse  v.   Union 

628  ;  see  7  Hanr.  L.  Rev.  218.     Warran-  S.  Co.,  21  Oregon,  289.     An  expraas  wnrw 

ties  do  not  include  mere  opinions,  but  in-  ranty  may  include  patent  defects.     Wat* 

oinde  all  positive  and  definite  statements  son  v.  Boode,  48  Neb.  848  ;  Smith  o.  W^l^ 
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goods  are  discoyered  oot  to  answer  *  the  order  given  *  480 
for  them,  or  to  be  unsound,  the  purchaser  ought  immedi- 

an  implied  warranty  that  it  is  merchantable,  or  fit  for  the  purpose  declared.  The 
progress  of  the  new  English  doctrine,  which  raises,  on  a  fair  sale  of  an  article  of 
goods  or  merchandise,  the  implied  warranty  that  it  is  merchantable  or  JU  /or  the 
purpom  intended^  is  worth  attending  to.  In  Jones  v,  Bowden,  4  Taunt.  847,  tiie  war- 
ranty was  implied  from  the  custom  of  the  trade.  In  Laing  o.  Fidgeon  (6  Taunt. 
108),  it  was  implied,  that  in  the  sale  of  manufactured  goods  they  should  be  merchant- 
able, or  fit  for  some  purpose.  In  Gray  v.  Cos,  4  B.  ft  C.  108,  Lord  Tenterden  held, 
that  if  a  commodity  be  sold  for  a  particular  purpose,  there  was  an  implied  warranty 
that  it  should  be  reasonably  fit  for  that  purpose.  Lord  Ellenborough,  in  Bluett  v, 
Osborne,  1  Stark.  384,  expressed  himself  to  the  same  effect ;  and  in  Jones  v.  Bright 
(5  Bing.  588),  and  Shepherd  v,  Pybus,  8  Mann.  4b  Gr.  868,  the  court  of  C.  B.  estab- 

for  which  he  wants  it,  of  course  he  cannot  8  Q.  B.  197,  205 ;  9  Best  &  8. 141 ;  Mody 
return  it  for  not  answering  that  object,  v.  Gregson,  L.  R.  4  Ex.  49^  52 ;  Morley  v. 
although  known,  if  it  answers  the  descrip-    Attenborough,  8  Exch.  500,  510  ;  Mer- 


tion.  Chanter  v.  Hopkins,  4  M.  &  W. 
899,  404,  406 ;  Heyworth  v.  Hutchinson, 
L.  R.  2  Q.  B.  447,  451 ;  Behn  v.  Bumess, 
3-Best  &  S.  751,  756  ;  Wieler  o.  Schilizzi, 
17  C.  B.  619 ;  Ereuger  v.  Blanck,  L.  R. 
5  Ex.  179  ;  Mason  v.  Chappell,  15  Gratt 
572 ;  Hamilton  v.  Ganyard,  8  Keyes,  45, 
47  ;  Pacific  Iron  W.  v.  Newhall,  84  Conn. 
67,  77 ;  Brown  v.  Murphee,  81  Miss.  91  ; 
Pease  v.  Sabin,  88  Vt.  482  ;  Deming  v. 
Foster,  42  N.  H.  165,  174  ;  Bodgers  v. 
Niles,  11  Ohio  St  48  ;  Haigous  v.  Stone 
a   Seld.),  5  N.  Y.  78,  86.     It  is  added 


nam  v.  Field,  24  Wis.  640  ;  McClung  v. 
Kelley,  21  Iowa,  508  ;  Hamilton  r.  Gan- 
yard, 8  Keyes  (N.  T.),  45.  But  compare 
Bull  v.  Robison,  10  Exch.  842.  See  also 
Holden  v.  Clancy,  58  Barb.  590.  And  this 
is  so  although  a  sample  is  shown,  or  even, 
it  seems,  after  ins})ection  of  bulk,  the 
sample  being  looked  upon  as  a  mere  ex- 
pression of  the  quality  of  the  article,  not 
of  its  essential  character.  If  from  causes 
not  appearing  by  the  inspection  or  sam- 
ple, though  not  known  to  the  seller,  the 
bulk  does  not  reasonably  answer  the  de- 


that  in  every  contract  to  supply  goods  of  scription  in  a  commercial  sense,  the  seller 

a  specified  description,  which  the  buyer  is  liable,  and  it  is  'supposed  the  buyer  may 

has  no  opportunity  to  inspect,  they  must  refuse  to  receive  the  article  on  the  ground 

also   be  salable  or  merohantable    under  that  the  contract  is  not  performed.     But 

their  description.    Jones  v.  Just,  L.  R.  it  is  said  that  the  purchaser  will  be  bound 


158  Mass.  178.  The  warrantor  may  be 
liable,  as  for  a  tort,  even  when  he  does  not 
know  that  his  representations  are  false. 
Cameron  v.  Mount,  86  Wis.  477.  Breach 
of  warranty  involving  fraud  must  be  as- 
serted within  a  reasonable  time.  Houston 
V.  Cook,  158  Penn.  St  48,  105  ;  Young  v. 
Amtxe,  86  Ala.  116.  It  justifies  a  rescis- 
sion of  the  sale,  even  in  the  absence  of 
fraud.  Smith  v.  Hale,  158  Mass.  178. 
The  damages  may  be  reckoned  as  of  the 
time  of  the  breach  or  the  time  when  it 
was  discoverable.     See  Shearer  v.  Park 


Nursery  Co.,  108  Cal.  415  ;  Fish  r.  Tank 
(Wis.),  78  Am.  Dec.  787,  note.  The  de- 
fendant, in  an  action  for  goods  sold,  has 
the  burden  of  proof  to  establish  a  war- 
ranty on  which  he  relies  and  the  breach 
of  it  Noble  v.  Fagnant,  162  Mass.  275. 
Breach  of  warranty  in  a  sale  is  not  avail- 
able as  a  defence  in  a  suit  against  a  suroty, 
though  relief  may  be  given  in  equity. 
Stockton  S.  &  L.  Society  v.  Giddings,  96 
Cal.  84 ;  Gillespie  v.  Torrance,  25  N.  T. 
806 ;  28  Am.  Dec.  855,  and  note. 
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atelj  to  return  them  to  the  vendor,  or  give  him  notice  to  take 
them  back,  and  thereby  rescind  the  contract;  or  he  will  be  pre- 

liflhed  the  same  doctrine.  The  rule  is  not  universally  applied,  bat  it  approaches 
yery  near  to  the  establishment  of  an  implied  warranty  in  every  case.  As  yet  it  is 
the  tuoffe  of  trade,  the  manufactured  goods,  or  the  gpee^fic  purpose,  that  raises  the 
warranty.  But  the  principle  would  apply  equally  to  the  sale  of  a  horse  for  a  par- 
ticular purpose,  as  for  a  carriage,  or  to  carry 'a  female ;  and  some  of  the  American 
cases  have  taken  hold  of  the  new  English  doctrine,  and  shown  a  dispodtion  to 
domesticate  it  Thus,  in  Osgood  u.  Lewis,  2  Harr.  &  G.  495,  and  in  Van  Bracklin 
V.  Fonda,  12  Johns.  468,  and  in  Moses  v.  Mead,  1  Denio,  878 ;  and  by  Cowen,  J.,  in 
Hart «.  Wright,  17  Wend.  267,  it  was  held,  that  on  the  sale  of  provisions  for  imme- 


by  what  he   actually  recognizes  in  the  Tarling  v,  O'Riordan,  2  Ir.  L.  R.  82.   See 

sample,  and  by  what  he  might,  by  due  Brandt  v.  Lawrence,  1  Q.  B.  D.  344.  —  B.] 
diligence  in  the  use  of  all  ordinary  and  (6)   fHun  the  Thing  is  specified.  —  So 

usual  means,  have  ascertained.     Mody  v.  when  there  is  a  contract  to  sell  a  specific 

Gregson,  L.  R.  4  Ex.  49,  56,  58 ;  ante^  thing,   the    contractee  is  not  bound    to 

478,  n.  1,  (h) ;  Gunther  v.  Atwell,  19  Md.  accept  one  different  in  kind.    Az^mar  v. 

157, 171.    But  compare  Dickinson  v.  Gay,  Casella,  L.  R.  2  C.  P.  431 ;  ib.  677.    Com- 

7  Allen,  29.    So  it  is  supposed  when  there  pare  Ship's  Case,  2  De  G.,  J.  &  S.  544. 

purports  to  be  a  present  ssle  of  articles  And  although  there  purports  to  be  a  present 

not  delivered  or  otherwise  designated  than  sale  of  a  speciBc  thing,  yet  if  it  is  described 

by  their  description,  it  is  no  sale  if  they  as  one  kind  of  thing  and  turns  out  to  be 

are  found  not  to  reasonably  answer  to  the  another,  both  parties  having  been  misled  by 

description.    Jones  v.  Just,  L.  R.  3  Q.  B.  a  latent  defect,  the  purchaser  can  recover 

197, 204 ;  Mody  v,  Gregson,  supra ;  Nichol  the  money  paid  by  him.     Gompertz  v. 

V.  Godts,  10  Ezch.  191 ;  Behn  o.  Bumess,  Bartlett,  2  El.  &  Bl.  849  ;  Gnmey  v.  Wom- 

Wieler   v.   Schilizzi,  supra;    Lamert    v.  ersley,  4  Rl.  &B1. 133;  Az^marr.  Casella, 

Heath,  15  M.  &  W.  486.     See  Gunther  v.  L.  R.  2  C.  P.  677,  678  ;  Pooley  v.  Brown, 

Atwell,  19  Md.  157, 168.    But  see  Wether-  11  0.  B.  N.  s.  566,  577  ;  Kennedy  r.  Pana- 

ill  V.  Neilson,  20  Penn.  St.  448,  a  case  ma,  &c.  Mail  Co.,  L.  R.  2  Q.  B.  580,  587; 

which  is  disapproved    in   the  American  perhaps  on  the  ground  that  the  sale  is  void 

note  to  Chandelor  v.  Lopus,  1  Sm.  L.  C.  (Gardner  r.  Lane,  12  Allen,  39 ;  9  Allen, 

270,  but  seemingly  approved  in  Dickinson  492.     See  below  in  this  note,  Pooley  v. 

V.  Gay,  7  Allen,  29,  32.     [In  case  of  a  Brown,  11  0.  B.  N.  s.  566,  577;  482,  n.  1)  ; 

breach  of  condition,  the  buyer  is  not  bound  just  as  error  in  corpore  made  a  sale  void  \ff 

to  return  the  goods,  but  may  refect  them  the  Roman  law  (D.  18.  1. 9),  although  dia- 

at  the  place  where  the  contract  contem-  appointment  in  quality  did  not  lb.  10.  Cf. 

plated    that    he   should   examine  them.  Ijaferri^re,  Hist  du  Droit  Frangais,  i.  302. 

Grimoldby  v.  Wells,  10  L.  R.  C.  P.  891 ;  But  see  Lord  v.  Grow,  89  Penn.  St  88, 

Heilbutt  V.  Jlickson,  7  L.  R.  C.  P.  488  ;  qualifying  Borrekins  r.  Bevan.    In  L.  B. 

Couston  V.  Chapman,  2  L«  B.  H.  L.  (Sc.)  2  Q.  B.  587,  Blackburn,  J.,  speaks  of  "re- 

250.    If  there  is  an  entire  contract,  and  scinding "  in  this  case.    As  to  fraud,  see 

only  part  of  the  goods  answer  the  dencrip-  482,  n.  I. 

tion,  the  buyer  may  reject  the  whole,  and,         (e)  Warranty,  —  Of  oouise.  If  so  in* 

It  seems,  must  do  so,  unless  he  is  willing  tended,  a  ssle  may  be  made  oooditioiial,  to 

to  accept  the  whole  as  a  substituted  per-  be  null  if  any  warranty  is  broken.    Baa« 

formanoe.    Reuter  r.  Sahi,  4  C.  P.  D.  239  ;  nerman  v.  White,  10  C.  B.  N.  &  844 ;  Hop* 
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sumed  to  acquiesce  in  the  quality  of  the  goods,  (a)  In  the  case 
of  a  breach  of  warranty,  he  may  sue  upon  it  without  returning 

diate  domestic  use,  there  was  an  implied  warranty  that  they  were  wholesome ;  but 
if  provisions  be  sold  as  merchandise,  and  not  for  immediate  consumption,  there  is  no 
implied  warranty  of  soundness.  lb.  In  Gallagher  v.  Waring,  9  Wend.  20,  it  was 
held,  that  on  a  sale  of  cotton  in  bales,  without  sample  or  examination,  and  when  the 
inspection  of  the  article  was  equaUy  accessible,  and  its  quality  equally  unknown  to 
both  parties,  there  was  an  implied  warranty  that  the  article  was  merchantable.  So, 
in  the  case  of  Harmony  v.  Wager  (N.  Y.  Superior  Court,  April,  1886),  on  a  sale  by  a 
commission  merchant,  of  barilla,  it  was  held,  that  as  the  defendant  had  not  an  oppor- 

(a)  Fisher  v.  Samuda,  1  Gamp.  190. 

kins  r.  Hitchcock,  14  C.  B.  k.  s.  66,  70,  2  Q.  R  447  ;  criticised,  Benj.  Sales,  676. 
71 ;  Head  o.  Tattersall,  L.  R.  7  Ex.  7.  It  is  obvious  that  what  are  called  differ- 
But  in  the  ordinary  case  of  the  sale  of  a  ences  in  kind  shade  so  gradually  into 
specific  thing,  for  a  stated  purpose,  or  with  differences  of  quality,  that  it  may  be  a 
a  warranty  of  quality  (and  it  seems  that  a  yery  nice  question  on  which  side  of  the 
warranty  that  it  is  equal  to  sample  is  a  Une  a  case  falls.  Compare  Lyon  o.  Ber- 
Warranty  of  quality),  the  buyer  cannot  tram,  20  How.  149,  158,  with  Az^mar  v. 
return  it  after  the  property  has  passed  to  Casella,  L.  R.  2  C.  P.  677.  See  also  the 
him.  Dawson  v.  Collis,  10  C.  B.  528  ;  examples,  D.  18.  1.  11,  §  1.  When  a 
Parson  o.  Sexton,  4  0.  B.  899  ;  West  v.  purchaser  is  allowed  to  recover  his  con- 
Cutting,  19  Yt.  586  ;  Lyon  o.  Bertram,  sideration  money  upon  the  article  turning 
20  How.  149,  154.  The  contrary  state- '  out  different  in  kind  from  that  described, 
ment  in  Curtis  v.  Hannay  is  overruled  by  whether  on  the  ground  of  failure  of  con- 
Street  0.  Blay,  post,  480,  n.  (6),  and  sub-  sideration,  or  payment  under  a  mistake 
sequent  cases  in  England,  although  still  of  fact  (11  C.  B.  K.  6.  577),  or  on  any 
adhered  to  in  some  states  where  every  other,  it  must  be  because  the  judges  think 
warranty  on  the  sale  of  a  chattel  is  held  the  missing  qualities  go  to  the  essence 
to  create  a  condition  subsequent,  for  a  of  the  contract  (L.  R.  2  Q.  B.  588 ;  20 
breach  of  which  the  chattel  may  be  re-  How.  158) ;  but  when  any  quality  is  war- 
turned*  if  the  vendor  can  be  pat  in  stcUu  ranted,  there  seems  to  be  some  reason  for 
quo,  Morse  9.  Brackett,  98  Mass.  205,  saying  that  the  parties  have  agreed  that 
209 ;  Kent  v.  Bomstein,  12  Allen,  842 ;  the  presence  of  that  quality  was  of  the 
Cutler  V.  Gilbreth,  58  Me.  176.  And  the  essence  of  that  contract.  The  American 
vendor  will  be  put  in  statu  quo  to  satisfy  cases  seem  to  distinguish  difference  in 
the  rule,  if  the  chattel  is  returned,  in-  kind  and  in  warranted  quality,  so  far  as  to 
jured,  if  the  injury  was  not  caused  by  the  hold  a  sale  void  in  case  of  the  former,  and 
purchaser's  negligence.  Head  v.  Tatter^  voidable  in  case  of  the  latter.  Compare 
sail,  41  L.  J.  N.  8.  Ex.  4  ;  L.  R.  7  Ex.  7.  Gardner  v.  Lane  with  Cutler  v,  Gilbreth, 
It  has  been  laid  down  in  England  that  Morse  v.  Brackett,  supra ;  post,  482,  n.  1. 
even  when  the  contract  to  sell  is  execn-  But  it  is  hard  to  go  fnrther  and  admit 
tory,  yet,  if  it  refers  to  specific  goods,  that  the  purchaser  has  not  an  option  to 
the  purchaser  cannot  refuse  to  receive  avoid,  if  he  is  ever  permitted  to  return  an 
them  because  they  are  not  about  similar  article  in  a  case  free  from  frand. 
to  samples,  although  they  were  guaranteed  (<f)  By  the  present  English  law,  the 
to  be  so.    Heyworth  «.  Hutchinson,  L.  R.  judges   decide  whether  a  particular  de- 
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the  goods;  but  he  must  return  them  and  rescind  the  contract  in 
a  reasonable  time,  before  he  can  maintain  an  action  to  recover 

tiini^  (Uie  article  boiiig  in  balu,  and  iti  intriDdc  merit*  eqaallj  unknown  to  both 
pcrtUa)  to  examine  the  bulk  of  the  article  «old,  he  wu  entitled  to  expect  ■  merchut- 
■bis  article;  and  that  having  bought,  with  the  knowledge  of  the  Mller,  the  article 
(or  a  {MrticnlaT  pnrpoee,  he  waa  entitled  to  an  article  which  woold  answer  for  that 
purpoae.  These  last  cases  go  gnite  so  br  at  least  aa  any  of  the  English  caaea,  and 
trench  deeply  upon  the  plain  mazim  of  the  common  law,  eapeat  mplar;  and  1  cannot 
but  think  that  the  old  rule,  and  the  old  decisions  down  to  that  of  Seinu  v.  Wood, 
were  the  iiafe«t  tutd  wlseet  guides ;  and  that  the  new  doetrine,  ranied  to  this  ettmt, 
will  lead  to  much  difficulty  and  veiatioiu  litigation  in  mercantile  busineM.     In  Hurt 


tcriptiTe  statement  «m  intended  to  be  a  Kimball,   te.   JStg.   Co.   v.  Troman,   35 

aubatantiTB  and  essential  put  of  the  con-  Hlcb.  310  ;   Horn  v.  Buck,  48  Hd.  S&8, 

tract  (Behn  v,  Bumess,  S  Best  k  8.  761,  372.     But  the  better  doctrine  is  that  the 

7GS,   757)  i   and  the  jury,   whether  ths  mere  fact  of  warranty  does  not  InipiHt  a 

article  meets  the  description,  Joeliug  v.  condition.     Budfingham  v.  Osborne,  14 

Eingsford,  18  C.  B.  n.  s.  447.     Compare  Conn.  133. 

Hopkins  0.  Hitchcock,  14  C.  B.  h.  a.  65,  (2.)  JUdnice.  —  In  general,  a  wamnty 

71.     [(l.)  WamuUy.  —  Condilioit   Prete-  or  oonditiou  maybe  proved  bj  any  com- 

dent. — Cotldition  Sub*t^u«nt.  —  The  legal  petent  CTidsnce.    But  where  there  is  no 

conosptions  involved  in  these  tenu  should  evidence  of  actual  intent  to  warrant,  the 

be  carefully  distinguished  from  each  other  law  will  presnme  a  wamnty  to  have  been 

and  from  the  evidence  necessary  to  prove  tacitly  usented  to  by  the  seller,  whoertr 

them.     A  warranty  ii  an  agreenent  cot-  the  buyer  might  reasonably  have  called 

lateral  to  the  mam  contract,  but  having  for   such   warranty,   provided  it  be  otM 

no  sepante  constdention,  and  the  proper  which  it  may   reaaonaUy  be  preanuMd, 

remedy  i^  aa  stated  in  the  note,  damages  under  all  the   drcnnwtance^   the    aeller 

(tor  the  breach  or  let-off  in  an  action  for  would  have  assented  to  if  called  upon, 

the  price.     A  condition   precedent  gives  According  to  this  test  the  (acts  of  each 

simply  a  right  to  rqject  the  goods,  and  a  case  must  determine  both  as  to  the  ezist- 

condition  subsequent  a  right  to  return  or  ence  and  extent  of  the  warranty.     The 

disclaim  them.     Grimoldby  d.  WelU,  10  mon   important   facts  to   be  considered 

L.  B.  C.  P.  891.    A  mere  warranty,  as  may  be  grouped  under  two  claaaea:  (a) 

•nch,  gives  no  right  to  reject  or  return  If  the  buyer  has  knowledge  of  the  defect, 

the  goods,   and  hence  a  mere  retention  or  the  means  of  obtaining  such  knowledge 

of  the  goods  does  not  waive  the  right  by  inspection,  the  defect  being  one  which 

to  recover  on  the  warranty.     But  reten-  can  be  so  discovered,  there  is  no  wansoty 

tion,  together  wi^  silence  as  to  known  implied.     McCormick  v.  Kelly,  28  Kinn. 

defects,  ma;  be  a  waiver.  Day  t>.  Pool,  136  ;  Bocchi  v.  Schwahacker,  33  i*.  An. 

5?  N.  T.  416 ;  Gaylord  Hfg.  Co.  k  AI-  1364  ;  Heilbutt  e.  Hickson,  7  L.  R  C.  P. 

In,  St  K.  Y.  516  ;  Dpunoe  tr.   Dow,  57  438.    (A)  The  warranty  extends  so  far,  and 

l\.  18;  S4id.411  ;  Gumey  v.  A.  fc  G.  W.  so  far  only,  as  the  seller  either  had,  or  in 

li/.  Co.,  5S  N.  Y.  SG8.     But  the  thbg  legal  contcmi^tlon  oaght  to  have  bad, 

warranted  may  also  be  a  condition  prece-  knowledge  of  the  defect.    Thus  the  wai> 

dont  or  a  condition  eabseqneut,  if  so  in-  ranty  is  more  extensive  in  the  case  at  a 

ti-nded.    Mansfield   o.  Trigg,   IIS   Mass.  setlei:  who  has  special  knowledge  of  the 

350 ;  Beyers  c.   Hanson,  35  Iowa,   233  ;  goods  sold.     Jonea  v.  Qeorge,  GS  Tex.  14d 
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back  the  price,  (i)  He  cannot  deal  with  the  article  purchased 
after  discovery  of  fraud  in  a  sale,  without  losing  his  right  of 

V.  Wright,  17  Wend.  267,  Jadge  Cowen  learnedly  reyiews  the  csBes  on  the  subject, 
and  the  concloaion  of  the  court  is  justly  and  spiritedly  in  fayor  of  the  old  rule  of  the 
common  law,  in  contradiction  to  the  rule  of  the  civil  law ;  and  he  says  it  is  the 
American  doctrine,  and  emphatically  so  in  New  Yoric.  C.  J.  Bronson,  in  Moses  v. 
Mead,  1  Denio,  878,  is  of  the  same  opinion.  On  a  general  sale  of  merchandise  for 
a  sound  price,  there  is  no  implied  warranty  that  the  article  is  fit  for  merchantable  or 
manufacturing  purpoeea.  A  warranty  is  not  raised  by  a  sound  price  alone,  except 
under  peculiar  drcumstanoes,  as  where  there  is  a  written  description  as  to  kind  or 
quality,  or  goods  of  a  certain  description  are  contracted  for,  or  perhaps  in  some  other 
peculiar  cases.    So,  again,  in  the  case  of  Waring  v.  Mason,  18  Wend.  425,  the 


(&)  Fielder  v.  Starkin,  1  H.  Bl.  17 ;  Weston  v.  Downes,  Doug.  28 ;  Towers  v.  Bar- 
rett, 1  T.  R.  188  ;  Curtis  o.  Hannay,  8  Esp.  82 ;  Kellogg  v.  Denslow,  14  Conn.  411 ; 
Patteshall  o.  Tranter,  4  Nev.  &  Mann.  649  ;  8  Ad.  &  £1.  108,  8.  o.  In  this  last  case 
the  decision  in  Fielder  v,  Starkin,  that  an  action  will  lie  on  a  breach  of  warranty  of 
soundness  of  a  hone  sold,  though  it  be  not  returned,  and  though  notice  of  the 
unsoundness  be  delayed,  was  held  to  be  sound  law.  Franklin  v.  Long,  7  Oill  &  J. 
407 ;  Boorroan  v,  Jenkins,  12  Wend.  566 ;  Waring  v.  Biason,  18  id.  426.  To  the  same 
purpose  it  has  been  held  that  if  the  chattel  had  a  defect  fraudulently  concealed, 
the  vendee  has  his  election  either  to  keep  it,  and  sue  for  damages,  or  to  return,  or 
offer  to  return,  it  within  a  reasonable  time,  and  rescind  the  contract.    Hoggins 


(druggist).  So  it  is  more  extendve  in  against  defects*  than  in  others,  and  in 
the  case  of  a  manufacturer  than  in  that  these  cases  a  warranty  is  more  easily  im- 
of  a  merchant  Johnson  v.  Raylton,  7  plied.  Thus,  if  he  is  allowed  by  the  buy- 
Q.  B.  D.  488 ;  Randall  o.  Newson,  2  Q.  B.  er  to  select  for  him  an  article  to  be  used 
D.  102 ;  Dounce  o.  Dow,  64  N.  Y.  411.  for  a  specific  purpose.  Randall  v.  New- 
See  also  Kellogg  Bridge  Co.  v.  Hamilton,  son,  tupra ;  Robertson  v.  Amazon,  &c. 
110  U.  S.  108.  In  Randall  v,  Newson  it  Co.,  7  Q.  B.  D.  598  ;  Walker  v.  Pue,  57 
was  held  that  the  warranty  was  not  Md.  155 ;  Dounce  v,  Dow,  64  N.  T.  411 ; 
limited  by  defects  of  which  the  seller  had  Van  Wyck  v.  Allen,  69  N.  Y.  61.  See 
knowledge,  or  might  have  avoided  by  due  also  Tattenall  v.  National  Steamship  Ca, 
care  in  the  construction  of  the  article.  12  Q.  B.  D.  297.  So  where  the  articles 
But  this  case,  though  perhaps  supported  are  to  be  used  for  food,  or  for  other  pur- 
by  some  general  expressions  in  earlier  poses  where  defects  may  have  dangerous 
oases,  seems  contrary  to  the  general  ten-  consequences.  Ward  v,  Hobbe,  2  Q.  B.  D. 
dency  of  the  decisions.  See  further,  Lit-  881  ;  Beer  v.  Walker,  46  L.  J.  C.  P.  677 
tauer  o.  Goldman,  72  N.  Y.  506 ;  Challiss  (with  which  compare  Smith  v.  Baker,  40 
V.  McCnm,  22  Eans.  157,  as  to  the  ez-  L.  T.  261) ;  Jones  v.  George,  56  Tex.  149  ; 
tent  of  the  warranty  implied  in  the  trans-  Burch  v.  Spencer,  15  Hun,  504  ;  Rocchi 
fer  of  a  note.  As  to  warranty  in  sale  of  v.  Schwabacker,  88  La.  An.  1864.  See 
stock,  see  People's  Bank  v.  Kurtz,  99  Howard  v.  Emerson,  110  Mass.  820.  A 
Penn.  St.  844.  Comp.  B.  &  A.  R.  R.  Co.  failure  to  answer  to  the  description  is 
V.  Richardson,  185  Mass.  478.  Under  sometimes  treated  as  a  breach  of  war- 
some  circumstances  a  seller  is  reasonably  ranty,  but  is,  of  course,  a  breach  of 
called  upon  to  exercise  greater  diligence  the  principal  contract    White  «.  Miller, 

[807] 


«480  OF  PERSONAL  PBOPEBTT.  [PABT    V. 

action,  (c)  An  offer  to  return  the  chattel  in  a  reasonable  time, 
on  breach  of  warranty,  is  equivalent  in  its  effect  upon  the 

GhanoeUor  and  Mr.  Senator  Paige  expressed  themselves  decidedly  in  favor  of  the 
common-law  doctrine ;  and  in  the  case  of  Wright  v.  Hart»  in  error  from  the  Supreme 
Court  to  the  Court  of  Errors  (ib.  449),  Chancellor  Walworth  and  Mr.  Senator  Tracy 
gave  a  strong  sanction  to  the  axgument  of  Judge  Cowen,  in  support  of  the  common- 
law  doctrine  of  aweat  emptor,  and  the  rule  of  the  civil  law  was  rejected.  The  com- 
mon law  on  this  point  is  now  reinstated  in  the  jurisprudence  of  New  York.  C.  J. 
Gibson,  also,  in  the  Pennsylvania  case  of  M'Farland  o.  Newman,  September,  1839, 
Law  Reporter,  ii.  801 ;  9  Watts,  55,  supports  this  common-law  doctrine  of  eaoeal 


V,  Becraft,  1  Dana  (Ky.),  30.  The  vendor,  after  notice  that  the  horse  warranted 
sound  is  unsound,  and  when  an  offer  is  made  to  return  him,  and  the  vendee  sells 
hini,  is  answerable  for  the  difference  of  price,  and  the  keep  of  the  horse  for  a  reason- 
able time.  Chestemian  v.  Lamb,  Nev.  k  Maun.  196.  In  Street  v.  Blay,  2  B.  &  Ad. 
456,  it  was  held  that  the  vendee  could  not  rescind  the  sale  and  return  the  property  if 
the  sale  was  without  fraud.  Cowen,  J.,  in  Cary  v.  Gmman,  4  Hill  (N.  Y.),  625,  a.  P. 
He  has  only  an  action  on  his  warranty,  Sedgwick  ou  Damages,  290 ;  and  it  is  now 
well  settled,  he  observes,  ib.  290,  that  the  rule  of  damages  is  the  difference  between 


(e)  Campbell  v.  Fleming,  1  Ad.  &  EL  40.    A  party  defrauded  in  a  contract  haa  hia 
choice  of  remedies.     He  may  stand  to  the  bargain,  and  recover  damages  for  the 

fraud,  or  he  may  rescind  the  contract,  and  return  the  thing  bought,  and  receive  back 
what  he  paid  or  sold. 

71  N.  Y.  118,  129 ;  Haw)dns  v.  Pember*  29  Minn.  841 ;]  or  to  do  first  one  and 
ton,  51  N.  Y.  198,  modifying  Seizas  v.  then  the  other,  Mondel  v.  Steel,  8  M. 
Wood  and  Swett  v.  Colgate,  cited  in  the  &  W.  858,  872.  See  BeaU  v.  Brown» 
text ;  Bowes  v.  Shand,  2  App.  Cas.  455,  12  Md.  550 ;  Davis  v.  Hedges,  L.  R. 
480.  For  the  purpose  of  this  discussion  6  Q.  B.  687.  But  see  iiL  225,  n.  1 ; 
the  distinctions  between  executory  and  0*Connor  v.  Vamey,  10  Gray,  281 ;  Fab- 
executed  sales,  and  between  specified  and  brizcotti  o.  Launiti,  8  Sandf.  748.  See  an 
unspecified  goods,  are  importont  only  as  article  on  Recoupment,  7  Am.  Law  Rev. 
elements  in  determining  whether  a  war-  889.  For  the  measure  of  damages  for 
ranty  or  a  condition,  either  precedent  or  breach  of  a  contract  to  sell,  see  Engell  v. 
subsequent,  is  to  be  implied.  Their  force  Fitch,  L.  R.  4  Q.  B.  659  ;  L.  R.  8  Q.  B.  814; 
is  evidentiary  only.  —  b.]  explaining  Flnreau  v.  Thomhill,  and  ap- 
B.  lUmedyfor  Breach  of  Warranty,  —  proving  the  general  rule  lud  down  in  Rob- 
Damages,  —  In  those  cases  where  there  is  inson  p.  Harman,  1  Exch.  850,  855,  that 
only  a  breach  of  the  warranty  of  quality,  when  a  party  sustains  a  loss  by  raison  of  a 
and  no  condition,  the  purchaser's  remedy  breach  of  contract,  he  is,  so  far  as  money 
is  to  show  how  much  less  the  thing  wss  can  do  it,  to  be  placed  in  the  same  sitna- 
worth  by  reason  of  the  breach,  when  sued  tion,  with  respect  to  damages,  as  if  the 
for  the  price,  or  to  sue  for  the  breach,  contract  had  been  performed.  [Wigsell ». 
Mondel  t;.  Steel,  8  M.  &  W.  858  ;  Hey-  School  for  Indigent  Blind,  8  Q.  R  D.  857  ; 
worth  V,  Hutchinson,  L.  R.  2  Q.  B.  447,  Wadddl  r.  Blockey,  4  Q.  B.  D.  678 ;) 
451 ;  Behn  v.  Bumess,  8  Best  k  S.  751,  Bain  r.  FotheigiU,  L.  R.  6  Ex.  69  ;  [L.  R. 
756;  Withers  r.  Greene,  9  How.  218;  7  H.  L.  158.  See  Wall  v.  City  of  London^ 
[Thoreson    v,  Minneapolis,    &c    Works,  Ac  Co.,  L.  R.  9  Q.  a  249.] 
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remedy,  to  an  offer  accepted  by  the  seller,  and  the  contract  is 
rescinded,  and  the  vendee  can  sue  for  the  purchase-money  in 

emptcr,  on  the  sale  of  chattels,  in  cases  without  fraud,  misrepresentation,  or  war- 
ranty, understandingly  made,  with  distinguished  strength  and  success.  In  South 
Carolina  (as  see  infra,  481),  the  prior  doctrine  of  the  £nglish  law  is  adhered  to  in  a 
case  analogous  to  the  one  in  New  York.  In  the  London  Law  Magazine,  No.  7, 
p.  192-197,  this  subject  is  fully  and  ably  discussed.  Again,  the  Supreme  Court  of 
New  York,  in  Howard  v.  Hoey,  28  Wend.  350,  has  strodgly  enforced  the  distinction 
between  executed  and  executory  contracts.  It  has  declared,  that  in  contract  of  sale 
of  an  article  of  merchandise  at  a  ftUure  day,  where  there  is  no  selection  or  setting 
apart  at  the  time  of  specific  articles,  so  as  to  pass  the  property  in  prtesenti,  merchant' 
able  quality,  bringing  the  average  market  price,  is  intended.  In  the  case  of  an  exe^ 
ciUed  sale,  an  express  warranty  of  quality  is  necessary  to  bind  tlie  vendor  in  the 
absence  of  fraud.  Moses  v.  Mead,  1  Denio,  878.  But  if  the  sale  be  executory,  or  to 
deliver  an  article  not  defined  at  the  time,  on  a  future  day,  there  is  an  implied  war- 
ranty  that  the  article  shall  be  at  least  of  medium  quality  or  goodness.  The  rule,  in 
such  a  case,  of  caveat  venditor,  and  not  caveat  emptor,  governs.  If  the  thing  comes 
short  of  being  merchantable,  it  may  be  returned  after  the  vendee  has  had  reasonable 
time  to  inspect  it.  "Suitableness,"  say  the  court,  "enters  into  every  promise  to 
deliver  articles  of  manufacture."  In  this  case  the  court  seems  to  relax  from  the 
severity  of  the  doctrine  in  17  and  18  Wend,  and  to  repose  upon  the  modem  and 
milder  English  rule.  It  is  to  be  regretted  that  the  rule  (whatever  it  may  be)  con- 
cerning the  application  of  implied  warranties  in  the  sale  of  personal  property,  is  not 
more  certain  and  stable.  In  Sutton  v.  Temple,  12  M.  k  W.  52,  it  was  held,  after 
much  discussion,  that  on  a  demise  of  land  simply  for  pasture  of  cattle  for  a  certain 
term,  at  a  fixed  rent,  there  was  no  implied  warranty  that  the  pasture  should  be  fit 
for  that  purpose,  though  where  a  contract  was  for  a  specific  chattel,  for  a  specific 
purpose,  there  was  an  implied  obligation  that  it  should  be  fit  for  that  purpose. 
Hart  r.  Windsor,  12  M.  &  W.  68,  8.  p.;  Sedgwick  on  Damages,  289-300,  has  col- 
lected the  cases  on  the  rule  of  damages  on  warranties  contained  in  sales,  and  they 
are  in  perplexing  contrariety ;  and  the  masterly  writers  on  the  civil  law,  to  whom 
Mr.  Sedgwick  refers,  leaves  us  in  equal  difiSculty,  and  without  any  certain  guide  or 
definite  rule.    lb.  800-808. 

the  actual  value  and  the  value  the  article  would  have  possessed  if  it  had  conformed 
to  the  warranty.  As  to  the  measure  of  damages  on  breaches  of  contract,  it  seems  not 
to  be  ezpUcitly  settled  whether  in  the  case  of  a  horse  sold  and  warranted  sound, 
which  proves  to  have  been  unsound,  and  is  resold  by  the  buyer  at  a  reduced  price, 
the  measure  of  damages  is  to  be  the  difierence  between  the  original  price  and  the 
price  the  horse  sold  for,  or  between  the  price  the  horse  sold  for  and  the  value  of 
the  horse,  if  sound,  going  far  beyond  the  original  price.  The  dictum  of  Lord  Eldon, 
in  Curtis  v.  Hannay,  3  Esp.  82,  is  in  favor  of  the  actual  value  of  the  horse,  if  sound, 
at  the  resale ;  but  Lord  Loughborough,  in  Fielder  o.  Starkin,  1  H.  BL  17,  is  in  &vor 
of  the  value,  as  ascertained  by  the  original  agreement,  and  this  would  seem  to  be  in 
harmony  with  the  rule  of  damages  on  the  covenant  of  warranty  in  the  sale  of  land. 
The  general  rule  is  well  settled,  that  in  a  suit  by  vendee  for  a  breach  of  contract  on 
the  part  of  the  vendor,  for  not  delivering  an  article  sold,  the  measure  of  damages  is 
the  price  of  the  article  at  the  Hme  of  the  hreaeh.  The  contract  price,  on  the  one  hand, 
and  the  rise  subsequent  to  the  breach,  are  both  to  be  disregarded.  Mr.  Sedgwick,  in 
his  Treatise  on  the  Measure  of  Damages,  266,  says,  that  in  this  place,  the  author  of 
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case  it  has  been  paid,  (d)    But  a  contract  cannot  be  rescinded 
without  mutual  consent  if  circumstances  be  so  altered  by  a  part 

the  Commentaries  appears  to  have  overlooked  the  distinction  ninning  throagh  the 
cases,  resalting  from  the  payment  of  the  price  heforehandf  and  which  distinctioD  is, 
that  if  the  price  be  not  advanced  beforehand,  the  measui'e  of  damages  is  the  value  oC 
the  article  contracted  for  at  the  time  it  was  to  be  delivered,  but  if  the  price  be  pre- 
viously advanced,  the  contract  price  is  not  the  rule  of  damages,  but  the  highest 
value  of  the  article  at  the  time  of  triaL     The  cases  that  declare  or  countenance  this 
distinction  are  Shepherd  v,  Johnson,  2  East,   211 ;  M' Arthur  v.  Seaforth,  2  Tum. 
257 ;  Downes  v.  Back,  1   Starkie,   318 ;  Harrison  v.  Harrison,  1   Car.  &  P.  412 ; 
Gainsford  v.  Carroll,  2  B.  &  C.  624  ;  West  p.  Wentworth,  8  Cowen,  82 ;  Clark  o.  Fin- 
ney, 7  id.  681.    The  cases  in  opposition  to  the  distinction,  either  expressly  or  im- 
pliedly, are  Gray  v.  Portland  Bank,  8  Mass.  864 ;  Swift  v,  Barnes,  16  Pick.  194 ; 
Gilpins  17.  Consequa,  1  Peters,  C.  C.  85 ;   Bush  v.  Cranlield,  2  Conn.  435 ;  Wells  v, 
Abemethey,  5  Conn.  222 ;  Startup  v.  Cortazzi,  2  Cr.,  M.  &  R.  165 ;  Blydenbnigh  «. 
Welsh,  Baldw.  331 ;  Smethurst  v.  Woolston,  5  Watts  &  S.  106 ;  Vance  v.  Tourae, 
13  La.  225.     The  learned  author  is  mistaken  in  supposing  I  had  overiodked  that 
distinction.    These  Commentaries  are  not  calculated  to  embody  aU  the  nice,  or 
arbitrary,  or  fanciful  distinctions  that  are  to  be  met  with  in  the  reports.     I  do  not 
regard  the  distinction  alluded  to  as  well  founded  or  supported.    It  is  diaregaided  or 
rejected  by  some  of  the  best  authorities  cited.    The  true  rule  of  damages  is  the 
value  of  the  article  at  the  time  of  the  breach,  or  when  it  ought  to  have  been  deli?- 
ered.    Mr.  Sedgwick  seems  himself  to  come  to  that  conclusion  amid  the  contra- 
riety of  opinion  and  cases  which  he  cites.    Treatise,  260-280.    This  is  the  plain, 
stable,  and  just  rule  within  the  contract  of  the  parties.     Damages  for  breaches  of 
contract  are  only  those  which  are  incidental  to,  and  directly  caused  by,  the  bresch, 
and  may  reasonably  be  supposed  to  have  entered  into  the  contemplation  of  the  par- 
ties, and  not  speculative  profits,  or  accidental  or  consequential  losses,  or  the  loss  of 
a  fancied  good  bargain.     Walker  u.  Moore,  10  B.  &  C.  416.     In  Masterton  v.  Mayor 
of  Brooklyn,  7  Hill,  62,  the  question  of  damages  was  well  discussed,  and  it  was  held 
that  profits  or  advantages  which  were  regarded  as  the  direct  and  immediate  fruits  of 
the  contract  are  to  be  considered  as  parcel  and  elements  of  the  contract,  and  to  be 
allowed.     See  also  Hayden  v,  Cabot,  17  Mass.  169 ;  Deyo  v.  Waggoner,  19  Johns. 
241;    Sedgwick's  Treatise,   81-88;    6  Tonllier,  sec.   286;    Flureau  v.   Thomhill, 
2  Blacks.  1078 ;  Williams  v.  Barton,  18  La.  404 ;   Blanchard  v,  Ely,  21  Wend.  842. 
But  Lord  C.  J.  Denman,  in  Cox  v.  Walker,  cited  in  a  note  to  Clare  v.  Majnard, 
6  Ad.  &  £1.  519,  and  also  in  the  last  case,  laid  down  the  rule  of  damages  to  be  the 
difference  between  the  value  of  a  horse  at  the  sale,  considering  him  to  be  sound,  and 
the  value  with  the  defect  complained  of,  and  not  the  difference  between  the  price  of 
the  firat  purchase  and  of  the  actual  sale.     So  in  Shannon  v,  Comstock,  21  Wend. 
457,  it  was  held,  that  in  an  action  to  recover  damages  for  non-performance  of  a  eon- 
tract,  the  rule  of  damages  was  held  to  be  the  loss  sustained,  and  not  the  price  agreed 
to  be  paid  on  actual  performance.    In  Cary  v.  Gruman,  4  Hill,  625,  the  rule  as  declared 
by  Lord  Denman  was  adopted,  and  the  price  paid  was  only  prima  facie  evidenoe 
of  the  then  value.    In  O'Connor  r.  Forster,  10  Watte,  418,  on  a  breach  of  oootract 
to  carry  wheat  from  P.  to  Philadelphia,  the  difference  between  the  value  of  the  wheat 
at  P.  with  the  freight  added,  and  the  market  price  at  Philadelphia,  at  the  time  it 


{d)  Thornton  v,  Wynn,  12  Whcaton,  188. 
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execution  that  the  parties  cannot  be  put  in  statu  quo ;  for  if  it 
be  rescinded  at  all,  it  must  be  rescinded  in  toto.  {e)  The  parties 
to  a  contract  may  rescind  it  at  any  time  before  the  rights  of 
third  persons  have  intervened;  but  a  resale  of  the  disputed 
article  does  not  of  itself  rescind  the  contract,  or  destroy  the  right 
to  damages  for  non-performance  of  the  contract,  to  the  extent  of- 
the  loss  in  a  resale,  provided  the  same  be  made  after  default  and 
due  notice.  (/)  If  the  sale  be  absolute,  and  the  contract  remains 
open  and  unrescinded,  and  without  any  agreement  to  rescind, 
the  vendee  of  the  unsound  article  must  resort  to  his  warranty, 
unless  it  be  proved  that  the  vendor  knew  of  the  unsoundness, 
and  the  vendee  tendered  a  return  of  the  article  within  a  reason- 
able time.  ($r) 

In  South  Carolina  and  Louisiana,  the  rule  of  the  civil  law  has 
been  followed,  and,  as  a  general  rule,  a  sale  for  a  sound  price  is 
understood  to  imply  a  warranty  of  soundness  against  all 
faults  and  defects.  (A)  *  The  same  rule  was  for  many  years  *  481 
understood  to  be  the  law  in  Connecticut;  but  if  it  did  ever 
exist,  it  was  entirely  overruled  in  Dean  v.  Mason^  (a)  in  favor 
of  the  other  general  principle  which  has  so  extensively  pervaded 
the  jurisprudence  of  this  country.  Even  in  South  Carolina,  the 
rule  that  a  sound  price  warrants  a  sound  commodity  was  said  to 
be  in  a  state  of  vibration ;  and  it  is  not  applied  to  assist  persons 
to  avoid  a  contract,  though  made  for  an  inadequate  price,  pro- 
vided it  was  made  under  a  fair  opportunity  of  information  as  to 
all  the  circumstances,  and  when  there  was  no  fraud,  conceal- 
ment, or  latent  defect  (i) 

wonld  have  arrived  there  if  carried  according  to  contract,  is  the  measure  of  damages. 
Bracket  v.  M'Nair,  14  Johns.  170 ;  Davis  r.  Shields,  24  Wend.  822,  to  s.  p.  In 
Bndgett  o.  Broaghton,  1  EeUy,  591,  the  rule  declared  by  the  Supreme  Court  in 
Geoigia  was  the  difference  between  the  price  paid  for  an  article  warranted  sound, 
and  the  value  of  the  article  in  its  unsound  condition. 

(e)  Hunt  V.  Silk,  5  East,  449. 

(/)  Sands  &  Crump  v,  Taylor,  5  Johns.  895 ;  MacLean  o.  Dunn,  4  Bing.  722. 

{g)  Thornton  v.  Wynn,  12  Wheaton,  188. 

(A)  Tirorod  v,  Shoolbred,  1  Bay,  824 ;  Whitefield  v.  M'Leod,  2  id.  880  ;  Lester  r. 
Graham,  1  Const.  (S.  C.)  182 ;  Crawford  v,  Wilson,  2  id.  858 ;  Dewees  v,  Morgan,  1 
Martin  (La.),  1. 

(a)  4  Conn.  428. 

(6)  Whitefield  v.  M'Leod,  2  Bay,  888.  The  law  in  South  Carolina  seems  at  last  to 
be  conformable  to  the  old  general  rule.  It'  was  held,  in  Carnochan  v.  Gould,  in  the 
Court  of  Appeals,  1  Bailey,  179,  that  a  vendor  of  cotton  was  not  liable  for  a  defect 
in  the  quality  of  the  cotton  of  an  unusual  character,  which  extended  equally  through 
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If  the  article  be  sold  bj  the  smmpley  and  it  be  a  lair  specimen 
of  the  article,  and  there  be  no  deception  or  warranty  on  the  part 
of  the  vendor,  the  vendee  cannot  rescind  the  sala  But  snch  a 
sale  amounts  to  an  implied  warrantj  that  the  article  is  in  bnlk 
of  the  same  kind,  and  equal  in  quality  with  the  sample,  (c)  If 
the  article  shoald  turn  out  not  to  be  merchantable,  from  some 
latent  principle  of  infirmity  in  the  sample,  as  well  as  in  the  bulk 
of  the  commodity,  the  seller  is  not  answerable.  The  <mly  war- 
ranty is,  that  the  whole  quantity  answers  the  sample. 

*482       ^6.  Of  the  Da^  of  Mntaal  mmoUmme.  —  If  there  be  an 

intentional  concealment  or  suppression  of  material  facts  in 
the  making  of  a  contract^  in  cases  in  which  both  parties  have 
not  equal  access  to  the  means  of  information,  it  will  be  deemed 
unfair  dealing,  and  will  vitiate  and  avoid  the  contract^  (x) 


the  bolk,  and  was  fully  exhibited  in  aamplwL  The  law  in  that  case  woald  not  nise 
an  implied  wairanty,  for  theie  was  no  fraad,  and  the  bajer  was  imaaward  of  all  the  in- 
fonnation  neeeasary  to  enable  him  to  make  a  correct  wtimat^t  of  the  valoe  of  the 
article.  In  Osgood  v.  Lewis,  S  Harr.  &  6.  495,  implied  warrantieB  npon  the  sale  of 
chattels,  and  arising  by  operation  of  law,  were  held  to  be  of  two  kinds  :  1.  In  cases 
where  there  was  no  frand,  as,  that  the  proyisions  porehaaed  for  domestic  use  were 
wholesome,  or  that  the  artble  contracted  for  in  an  ezecatory  contract,  and  which  the 
purchaser  had  no  opportunity  to  inspect,  should  be  salable  as  soch  in  the  maiket  S. 
Where  the  fraud  existed,  as  if  the  seller,  knowing  the  article  to  be  unsound,  di^guins 
it  or  represents  it  as  sound. 

(e)  Parkinson  v,  Lee,  2  East,  814 ;  Sands  v,  Taylor,  5  Johns.  895 ;  Brsdfoni  9. 
Manly,  18  Mass.  189  ;  Woodworth,  J.,  in  20  Johns.  204;  The  Oneida  Msnufscturing 
Society  v.  Lawrence,  4  Cowen,  440 ;  Andrews  t .  Kneeland,  6  id.  854  ;  Gallagher  v. 
Waring,  9  Wend.  20  ;  Boorman  v.  Jenkins,  12  id.  566  ;  Waring  «..lCason,  18  id.  425 ; 
PhilHpi  V.  Gove,  4  Rob.  (La.)  815 ;  Civil  Code  of  Louisiana,  art  2449 ;  Moees  r. 
Mead,  1  Deuio,  878.  In  the  sale  of  an  article,  as  hemp  in  bales,  it  is  held  that  there 
is  no  implied  warranty  that  the  interior  shall  correspond  in  quality  with  the  exterior 
of  the  bales,  and  if  the  purchaser  is  at  liberty  to  open  the  bales  and  examine,  there  is 
no  sale  by  sample,  though  the  interior  does  not  correspond  with  the  external  part. 
Salisbury  o.  SUiner,  19  Wend.  159. 

1  fSraud  in  Sales.  —There  is  a  class  of  representing  that  he  is  sgent  for  another, 

cases  in  which  the  fraud  is  of  such  a  sort  and  the  seller  thinks  he  is  selling  to  the 

that  the  minds  of  the  parties  never  meet,  supposed  principal,  when  in  fact  noagnicy 

and  no  property  passes.     A  clear  instance  exists.     There  is  here  no  sale  to  either 

would  be  when  a  party  obtains  goods  by  party.    Hardman  v.  Booth,  1   H.  &  C 

(x)  There  is  no  sale,  if  the  buyer  is  age,  does  not  affect  the  liability  of  the 

falsely  impersonated.    Loeffel  v.  Pohlman,  other  party  thereon,  if  he  was  of  sound 

47  Mo.  App.  574.    The  fact  that  a  con-  ralnd  and  full  age.    Harmon  v,  Hannoo, 

tract  is  voidable  by  one  party  whose  mind  51  Fed.  Rep.  118.     A  honafid$  purchaser 

was,  at  the  time  he  made  it,  impaired  by  without  notice  is  entitled  to  retain  goods 
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There  may  be  some  difference  in  the  facility  with  which  the  rule 
applies  between  facts  and  circumstances  that  are  intrinsic,  and 


S03 ;  [Lindsay  v.  Cundy,  2  Q.  B.  D.  96 ; 
a.  c.  Cundy  v.  Lindsay,  3  App.  Caa.  469  ; 
HoUins  V.  Fowler,  7  L.  R.  H.  L.  757  ; 
Edmunds  v.  Merchants'  Trans.  Co.,  185 
Mass.  283 ;  Samuel  r.  Cheney,  lb.  278 ; 
Hamet  v.  Letcher,  87  Ohio  St.  356  ;]  Hig- 
gons  17.  Burton,  26  L.  J.  N.  s.  Ex.  342, 
explaining  Kingsford  v.  Merry,  lb.  83,  and 


nent  v.  City  of  Glasgow  Bank,  4  App. 
Cas.  615  ;]  Arendale  v.  Moi^n,  5  Sneed, 
703  ;  [Dawes  «.  Harness,  10  L.  B.  C.  P. 
166 ;  Clough  v.  L.  &  N.  W.  Ry.  Co.,  7 
L.  B.  Ex.  26  ;  Morrison  r.  The  Universal, 
ftc.  Co.,  8  L.  R.  Ex.  197 ;  Urquhart  v. 
Macpherson,  3  App.  Cas.  831.]  It  is 
enough,  however,  to  show  that  there  was 


infra.  The  same  is  true  where  the  minds  a  fraudulent  representation  as  to  any  part 
of  the  parties  never  meet  on  the  subject-  of  that  which  induced  the  party  to  enter 
matter  of  a  sale  in  consequence  of  the  into  a  contract,  in  order  to  give  him  a 
fraud  of  the  seller.  Thus,  in  a  case  where  right  to  rescind  ;  whereas  innocent  mis- 
barrels  alleged  to  contain  mackerel,  but  representations  do  not,  unless  they  were 
known  by  the  seller  to  contain  salt,  were  such  as  to  show  that  there  was  a  complete 
delivered  in  pursuance  of  a  contract  to  difference  in  substance  between  what  was 
deliver  mackerel,  the  attaching  creditors  supposed  to  be,  and  what  was  taken,  as 
of  tlie  seller  were  preferred  to  the  buyer,  explained  above.  Kennedy  v.  Panama, 
Gardner  o.  Lane,  12  Allen,  39.  Probably  &c.  Mail  Co.,  L.  R.  2  Q.  B.  580,  687. 
the  decision  would  have  been  the  same  [But  see  Redgrave  v.  Hurd,  45  L.  T.  486.] 
if  the  representations  had  been  honest  If  the  defrauded  party  elects  to  rescind,  he 
Kennedy  o.  Panama,  &c.  Mail  Co.,  L.  R.  must  return  all  that  he  has  reoeived  under 
2  Q.  B.  580,  587  ;  479,  n.  1,  A,  (6),  (c).  the  contract,  and  put  the  other  in  aUOu 
See  Raffles  v.  Wichelhaus,  2  Hurlst.  &  C.  quo,  so  far  as  possible,  when  the  fraud  is 
906 ;  and  iii.  282,  n.  1.  discovered.  Pearsall  v,  Chapin,  44  Penn. 
But  fraud,  in  general,  only  makes  a  St.  9 ;  Byard  v.  Holmes,  4  Vroom,  119  ; 
contract  voidable,  not  void  ;  and  in  the  Clarke  v,  Dickson,  E.,  B.  &  E.  148  ;  Gar- 
case  of  a  conveyance  it  will  not  prevent  land  v.  Spencer,  46  Me.  528  ;  Croft  v.  WU- 
the  title  passing.     Pease  v.  Gloahec,  L.  R.  bar,  7  Allen,  248  ;   [Sheffield  Nickel  Co. 


1  P.  C.  219,  230,  explaining  Kingsford  ir. 
Merry,  1  H.  &  K.  503 ;  Stevenson  v. 
Newnham,  18  C.  B.  285,  802 ;  Cakes'  v, 
Turquand,  L.  R.  2  H.  L.  326  ;  [see  Ten- 


«.  Unwin,  2  Q.  B.  D.  214  ;  Mansfield  v, 
Trigg,  113  Mass.  351 ;  Young,  &c.  Mfg. 
Co.  V.  Wakefield,  121  Mass.  91;  Esta- 
bnx>k  V.  Swett,  116  Mass.  803 ;  Herman 


obtained  by  fraud.  Bentley  r.  Vilmont,  12 
A.  C.  471 ;  Page  ».  Krekey,  137  N.  Y.  307, 
812.  But  the  buyer's  attaching  creditor  is 
not  such  a  bona  fide  purchaser.  Thaxter 
V.  Foster,  153  Mass.  151.  A  receiver  may 
recover  for  creditors  the  benefits  of  an 
illegal  transaction.  Pittsburg  Carbon  Co. 
V.  McMillin,  119  N.  Y.  46.  Fraud  is  a 
defence  against  one  for  whose  benefit  the 
contract  was  made.  Maxfield  v.  Schwartz, 
45  Minn.  150. 

A  contract  of  sale  is  not  assignable,  if  it 
contains  no  provision  therefor  and   re- 


quires personal  acts  by  the  vendee  before 
title  passes.  Wheeler  o»  Walton  &  W.. 
Co.,  64  Fed.  Rep.  664. 

The  seller's  subsequently  acquired  title 
to  the  article  sold  is  for  the  benefit  of  the 
purchaser  who  has  paid  the  price  in  whole 
or  in  part.  Maskelinski  v.  Wazsinenski, 
20  N.  Y.  S.  583. 

A  seal  affixed  to  a  contract  for  the  sale 
of  personal  property  does  not  affect  the 
parties'  rights  or  defences.  Bridger  v. 
Goldsmith,  143  N.  Y.  424. 
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form  material  ingredients  of  the  contract,  and  those  that  are 
extrinsic,  and  form  no  component  part  of  it,  though  they  create 
inducements  to  enter  into  the  contract,  or  affect  the  price  of  the 
article.  As  a  general  rule,  each  party  is  bound  to  conmiunicate 
to  the  other  his  knowledge  of  the  material  facts,  provided  he 
knows  the  other  to  be  ignorant  of  them,  and  they  be  not  open 
and  naked,  or  equally  within  the  reach  of  his  observation,  (a) 
In  the  sale  of  a  ship,  which  had  a  latent  defect  known  to  the 

(a)  The  role  here  laid  down,  though  one  undoubtedly  of  moral  obligation,  is,  per- 
haps, too  broadly  stated  to  be  sustained  by  the  practical  doctrine  of  the  courts.  The 
qualification  of  the  rule  is,  that  the  part  in  possession  of  the  facts  must  be  under 
some  special  obligation,  by  confidence  reposed  or  otherwise,  to  communicate  them 
truly  and  fairly.  [See  Fry,  J.,  in  Davies  v.  London,  &c  Ins.  Co.,  8  Ch.  D.  469.] 
Vide  infra,  484,  490. 

V.   Heffenegger,  54   Cal.   161 ;    Estes  v.  on  inspection,  he  is  boond  to  point  it  out ; 

Reynolds  (Miss.,  1882) ;    Oay  v.   Alter,  but  if  there  be  a  defect  which  is  patent* 

102  U.  S.  79.]    See  Pearse  v.  Pettis,  47  and  of  which  the  porchaaer  is  as  capable 

Barb.  276  ;  Downer  v.  Smith,  82  Vt  1 ;  of  judging  as  the  manufacturer,  he  is  not 

[Gnckenheimer  v.  Angevine,   81  N.  *  Y.  bound  to  caU  the  attention  of  the  par- 

394;  MuIIau  v.  0.   C.   R.   R.   Co.,   127  chaser  to  it;   and  when  the  purchaser 

Mass.  86.]  •So  he  must  act  before  rights  takes  the  article  without  looking  at  it, 

have  been  acquired  by  innocent  third  par-  although  he  has  the  chance,  it  has  been 

ties,  such  as  a  bona  fidt  purchaser,  or  the  held  immaterial  that  a  patent  defect  was 

creditors  of   a  company  ordered    to  be  so  far  concealed  as  to  be  only  Tisible  on 

wound  up  under  the  English  acts,  of  which  careful  inspection.     HorsfaU  v.  Thomas* 

the  defendant  was  induced  to  become  a  1  H.  ft  a  90 ;  poti,  484.    See  Keates  «. 

member  by  the  directors'  fraudulent  mis-  Cadogan,  10  C.  B.  691,  explaining  Hill  v, 

representations.    Cakes  v.  Turquand,  L.  Gray,  cited  in  the  text  below ;  Puidock 

R.  2  H.  L.  325  ;  Scholefield  v,  Templer,  v.  Strobridge,  29  Vt  470.  Equity  would 

4  De  G.  &  J.  429 ;  Williams  o.  Given,  6  not  interfere,  if  the  party  was  not  misled 

Gratt  268 ;  Ohio  ft  M.  R.  B.  o.  Kerr,  49  by  the  representation.    Story  £q.  |  202 ; 

111.  458 ;  [Morrison  v.  Universal,  ftc  Ins.  Nelson  v.   Stocker,  4  De  G.  &  J.  458. 

Co.,  8  L.  R.  Ex.  197  ;  Stone  o.  City,  ftc.  (See  490,.  n.  1.)  But  Horafall  v.  Thomas  i» 

Bank,  8  C.  P.  D.  282 ;  Cundy  ».  Lindsay,  thought  to  go  too  far  by  Cockbora,  a  J., 

8  App.  Cas.  459  ;  Attenborongh  ».  Lon-  in  Smith  v.  Hughes,  L.  R.  6  Q.  B.  697» 

don,  ftc.  Co.,  8  C.  P.  D.  450  ;  Babcock  v.  605.     As  to  the  pnrohaser^s  right  to  re- 

Lawson,  5  Q.  B.  D.  284.]    To  make  the  main  sUent,  see  490,  and  n.  2.    It  has 

suppression    of   truth   fraudulent,  there  been  said  that  to  maintain  a  defence  to 

must  be  a  duty  to  communicate  it     (See  an  action  for  the  price  of  goods,  on  the 

n.  (a).)    Thus,  it  is  fraud  for  the  seller  of  ground  of  the  vendor's  deceit,  the  same 

a  check  not  to  disclose  that  another  check  facts  must   be    proved  which  would  l« 

of  the  same  maker   on  the  same  bank  necessaiy  to  maintain  an  action  for  deceit 

had  just  been  protested.    Brown  ».  Mont-  in  the  sale  of  goods.    King  ».  Eagle  Mill8» 

gomery,  20  N.  Y.  287.     So,  if  there  be  a  10  Allen,  548.    As  to  fraudulent  repre- 

defect  in  an  article  known  to  the  manu-  sentations  generslly,  see  490,  n.  1. 
facturer,  and  which  cannot  be  discovered 
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seller,  and  which  the  huyer  could  not  by  any  attention  possibly 
discover,  the  seller  was  held  to  be  bound  to  disclose  it,  and  the 
concealment  was  justly  considered  to  be  a  breach  of  honesty  and 
good  faith,  (i)  So,  if  one  party  suffers  the  other  to  buy  an  article 
under  a  delusion  created  by  his  own  conduct,  it  will  be  deemed 
fraudulent,  and  fatal  to  the  contract ;  as,  if  the  seller  produces 
an  impression  upon  the  mind  of  the  buyer,  by  his  acts,  that  he 
is  purchasing  a  picture  belonging  to  a  person  of  great  skill  in 
painting,  and  which  the  seller  knows  not  to  be  the  fact^ 
and  yet  suffers  the  impression  to  remain,  though  *  he  knows  *  488 
it  materially  enhances  the  value  of  the  picture  in  the  mind 
of  the*  buyer,  (a)  One  party  must  not  practise  any  artifice  to 
conceal  defects,  or  make  any  representations  for  the  purpose  of 
throwing  the  buyer  off  his  guard.  The  same  principle  had  been 
long  ago  declared  by  Lord  Hardwicke,  when  he  stated,  (b)  that 
if  a  vendor,  knowing  of  an  incumbrance  upon  an  estate,  sells, 
without  disclosing  the  fact,  and  with  knowledge  that  the  pur- 
chaser is  a  stranger  to  it,  and  under  representations  inducing 
him  to  buy,  he  acts  fraudulently,  and  violates  integrity  and  fair 
dealing.  The  inference  of  fraud  is  easily  and  almost  inevitably 
drawn,  when  there  is  a  suppression  or  concealment  of  material 
circumstances,  and  one  of  the  contracting  parties  is  knowingly 
suffered  to  deal  under  a  delusion.  It  was  upon  this  ground  that 
Lord  Mansfield  must  have  considered,  (c)  that  selling  an  unsound 
article,  knowing  it  to  be  unsound,  for  a  sound  price,  was  action- 
able. It  is  equivalent  to  the  concealment  of  a  latent  defect;  and 
the  ground  of  action  is  the  deceit  practised  upon  the  buyer,  (d) 

(b)  Melliflh  o.  Motteax,  Peake's  Cases,  115.  This  case  was  afterwards  ovemiled  by 
Loid  EllenboTough,  in  Baglehole  v.  Widters,  8  Campb.  154,  and  the  latter  decision 
confirmed  in  Pickering  v.  Dowson,  4  Taont  779  ;  bnt  it  was  upon  another  point,  re- 
specting the  effect  of  a  sale  101^  all  faults;  and  the  principle  of  the  decision,  as  stated 
in  the  text,  remains  nnmoved.  The  same  principle  was  urged  in  Soatheme  v,  Howe, 
S  Bol.  5 ;  and  it  was  stated  that  if  a  man  sells  wine  knowing  it  to  be  comtpt,an  action 
of  deceit  lies  against  him,  thongh  there  be  no  warranty. 

(a)  Hill  V.  Gray,  1  Starkie,  434  ;  PUmore  p.  Hood,  5  Bing.  N.  C.  97. 

(h)  1  Ves.  96.  (c)  Stuart  v.  Wilkins,  Doug.  18. 

(d)  Hough  V.  Evans,  4  M'Cord,  169.  If  a  person  having  the  legal  title  to  prop- 
erty, stands  by  and  acquiesces  in  thebaic  of  it  by  another  person  claiming  or  having 
color  of  title,  he  will  be  estopped  afterwards  in  asserting  his  title  against  the  pur- 
chaser. Qui  tacet,  consentire  videtur.  Qui  potest  et  debet  vetare,  jubet  si  non  vetat. 
Wendell  r.  Van  Rensselaer,  1  Johns.  Ch.  864 ;  Storrs  v.  Barker,  6  id.  166  ;  Hobbs  v. 
Norton,  1  Vem.  186 ;  2  Cb.  Ca.  128.  S^e  also  to  fl.  P.  6  Conn.  212-214  ;  12  Serg. 
ft  R.  88 ;  12  Ves.  85 ;  Irwin  v.  Morell,  Dudley  (Ga.),  72 ;  Skinner  ».  Stouse,  4  Mo. 
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The  same  rule  applies  to  the  case  where  a  party  pays  money  in 
ignorance  of  circumstances  with  which  the  receiver  is  acquainted, 
and  does  not  disclose,  and  which,  if  disclosed,  would  have  pre- 
vented the  payment.  In  that  case,  the  parties  do  not  deal  on 
equal  terms,  and  the  money  is  held  to  be  unfairly  obtained,  and 
may  be  recovered  back,  (e)  It  applies,  also,  to  the  case  where  a 
person  takes  a  guaranty  from  a  surety,  and  conceals  from  him 
facts  which  go  to  increase  his  risk,  and  suffers  him  to  enter  into 
the  contract  under  false  impressions.  Such  concealment  is  held 
to  be  fraud,  and  vitiates  the  contract  (/) 

98  ;  Pickard  v.  Sears,  6  Ad.  ft  El.  469 ;  Gregg  v.  Wells,  10  Ad.  &  EL  90 ;  Story  on 
£q.  i.  sec.  886,  391.  This  kind  of  estoppel  was  first  established  by  oourts  of  equity, 
and  has,  to  a  certain  extent,  been  adopted  by  courts  of  law. 

(e)  Martin  o.  Morgan,  1  Brod.  k  B.  289.  The  sonnd  doctrine  on  this  sabject  was 
declared  by  Bayley,  J.,  in  Heane  v,  Rogers,  9  B.  &  C.  577,  and  affirmed  by  the  oonrt 
in  Dewey  v.  Field,  4  Met.  881. 

(/)  Pidcock  V.  Bishop,  3  B.  &  G.  605  ;  Maltby's  Gase,  cited  by  Lord  Eldon,  in  1 
Dow,  294 ;  Smith  v.  Bank  of  Scotland,  ib.  272.  In  the  old  English  law,  the  writ  of 
deoeit  lay  not  only  for  personal  irgories,  but  for  frauds  in  relation  to  real  property,  and 
to  which  it  principally  applied.  But  a  special  action  in  the  case  for  damages,  in  nat- 
ure of  a  writ  of  deceit,  had  long  sgo  taken  the  place  of  the  other,  and  the  writ  of  deoeit 
was  abolished  by  the  statute  of  8  &  4  Wm.  lY.  c.  2.  See  8  Bl.  Gomm.  165.  In  the 
sense  of  a  court  of  equity,  fraud  includes  all  acts,  omissions,  and  ooncealmenta,  which 
involye  a  breach  of  either  logal  or  equitable  duty,  trust,  or  confidence  justly  reposed, 
and  are  injurious  to  another.  See  infiu,  661.  A  court  of  chancery  wiU  exercise  the 
power  of  setting  aside  judgments  and  decrees  of  any  court,  foreign  or  domestic,  in  cases 
of  fraud.  The  authorities  are  collected  in  the  case  of  Vanmeter  v.  Jones,  in  the  able 
and  elaborate  opinion  of  Chancellor  Yroom,  2  Green,  Gh.  (N.  J.)  620.  Neither  a  bona 
/ide  debt,  nor  an  actual  advance  of  money,  will  sustain  a  security  infected  with  ftmod. 
Sandford,  Chancellor,  2  Sandf.  Gh.  686.  The  law  requires  the  utmost  degree  of  good 
faith  {uberrima  fides)  in  transactions  between  parties  standing  in  a  peculiar  relation  or 
fiduciary  character  between  each  other,  as,  for  instance,  in  the  relation  of  client  and 
attorney,  physician  and  patient,  principal  and  agent,  principal  and  surety,  guaidisn 
and  ward,  trustee  and  eeeiui  que  trust,  partners  and  part  owners.  Any  misrepresenta- 
tion, or  concealment  of  any  material  fact,  or  any  just  suspicion  of  artifice  or  undue  in- 
fluence, will  be  fatal  to  the  validity  of  the  transaction  between  them,  especially  in  the 
view  of  a  court  of  equity.  The  principle  on  which  courts  of  equity  act,  in  regard 
to  cases  arising  under  such  a  confidential  or  fiduciary  relation,  stand  (independent  of 
any  ingredient  of  deceit  or  imposition  which  is  usually  mixed  with  such  cases)  upon  a 
motive  of  general  public  policy.  It  is  when  confidence  is  reposed  and  oonfidenoe 
abused,  by  some  advantage  gained  by  means  of  the  relation.  Lord  Eldon,  in  Gibson 
V.  Jeyes,  6  Yes.  278  ;  Champion  v.  Rigby,  1  Russ.  ft  My.  589 ;  Edwards  v.  Meyrick. 
2  Hare,  60 ;  Carter  v.  Palmer,  8  Glark  &  Fin.  657  ;  Poillon  v.  Martin,  1  Sandf.  Ch. 
669.  These  were  cases  applicable  to  the  relation  of  attorney  and  dient  And  for  tho 
general  principle  respecting  fiduciary  relations,  see  Story's  Comm.  on  £q.  Jurispm* 
dence,  224,  804-828 ;  [Wade  v,  Pulsifer,  54  Yt.  45  ;  Thornton  v.  Ogden,  82  K.  J. 
Eq.  728.]    Lord  Hardwicke,  in  the  great  esse  of  Chesterfield  v,  Jansen,  2  Yes.  185« 
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*  The  writers  of  the  moral  law  hold  it  to  be  the  duty  *  484 
of  the  seller  to  disclose  the  defects  which  are  within  his 
knowledge,  (a)  But  the  common  law  is  not  quite  so  strict.  If 
the  defects  4n  the  article  sold  be  open  equally  to  the  observation 
of  both  parties,  the  law  does  not  require  the  vendor  to  aid  and 
assist  the  observation  of  the  vendee.  Even  a  warranty  will  not 
cover  defects  that  are  plainly  the  objects  of  the  senses ;  (b) 
though  if  the  vendor  says  or  does  anything  whatever,  with  an 
intention  to  divert  the  eye  or  obscure  the  observation  of  the 
buyer,  even  in  relation  to  open  defects,  he  would  be  guilty  of  an 
act  of  fraud,  (c)  A  deduction  of  fraud  may  be  made,  not  only 
from  deceptive  assertions  and  false  representations,  but  from 
facts,  incidents,  and  circumstances  which  may  be  trivial  in 
themselves,  but  decisive  evidence  in  the  given  case  of  a  fraudu- 
lent design,  (d)     When,  however,  the  means  of  information  rela- 

155,  classified  fraud  into  four  kinds :  (1.)  Fraud,  or  dolus  mains,  may  be  actual,  arising 
from  facts  and  circumstances  of  imposition.  (2.)  It  may  be  apparent  from  the  intrin- 
sic value  and  subject  of  the  bargain  itself,  —  such  as  no  man  in  his  senses,  and  not 
under  delusion,  would  make,  on  the  one  hand,  and  as  no  honest  and  fair  man  would 
accept,  on  the  other.  (3. )  It  may  be  inferred  from  the  circumstances  and  condition  of 
the  parties  ;  for  it  is  as  much  against  conscience  to  take  advantage  of  a  man's  weak- 
ness or  necessity,  as  his  ignorance.  (4.)  It  may  be  collected  from  the  nature  and  cir- 
cumstances of  the  transaction,  as  being  an  imposition  on  third  persons.  In  Dent  v. 
Benuett,  7  Sim.  539,  the  vice-chancellor  declared  an  agreement  between  a  medical  ad 
viser  and  his  patient  for  a  large  sum,  to  be  paid  by  the  latter  after  his  death,  for  past 
and  future  services,  null  and  void.  It  was  held  to  be  a  glaring  abuse  of  confidence, 
and  the  vice-chancellor  enforced,  with  spirit  and  energy,  the  doctrine,  that  wherever 
we  find  the  relation  of  employer  and  agent  existing  in  situations  in  which,  of  necessity, 
much  confidence  must  be  placed  by  the  employer  in  the  agent,  then  the  case  arises  for 
watchfulness  on  the  part  of  the  court,  that  the  confidence  shall  not  be  abused. 

(a)  Grotius,  b.  2,  c.  12,  §  9 ;  Paley's  Moral  Philosophy,  b.  3,  c.  7. 

(b)  Schuyler  v.  Russ,  8  Gaines,  202 ;  Dyer  v,  Hargrave,  10  Ves.  507. 

(c)  3  Bl.  Comm.  165  ;  2  Rol.  5. 

(d)  If  the  party  intentionaUy  misrepresents  a  material  fact,  or  produces  a  false  impres- 
sion by  words  or  acts,  in  order  to  mislead,  or  to  obtain  an  undue  advantage,  it  is  a  case 
of  manifest  fraud.  Story's  Comm.  on  £q.  Jurisprudence,  201 ;  Nelson,  J.,  in  Welland 
Canal  Co.  v,  Hathaway,  8  Wend.  488 ;  Denman,  C.  J.,  in  Pickard  v.  Sears,  6  Ad.  & 
£1.  474  ;  Doggett  v.  Emerson,  3  Story,  700.  A  sale  of  goods  procured  through  a  false 
representation  of  the  vendee  in  regard  to  his  solvency  and  credit,  passes  no  title  as 
between  the  parties.  The  People  v.  Kendall,  25  Wend.  399 ;  Gary  o.  HotaUing,  1  Hill 
(N.  Y.),  311.  See  also  post,  497.  But  in  order  to  afford  relief,  the  misrepresentation 
must  be  of  something  material,  constituting  an  inducement  or  motive  to  the  other 
party,  and  on  which  he  placed  trust  and  confidence,  and  was  actually  misled  to  his 
injury.  lb.  204,  205.  Representations  by  A.  to  B.,  in  respect  to  a  sale  afterwards 
made  by  A.  to  C,  founded  on  the  representations  which  A.  made  to  B.,  and  he  to  C, 
are  treated  in  the  same  way  as  if  made  by  the  vendor  to  C.    Crocker  v.  Lewis,  8  Sum- 
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tive  to  facts  and  circumstances  affecting  the  value  of  the  com* 
modity  be  equally  accessible  to  both  parties,  and  neither  of 
them  does  or  says  anything  tending  to  impose  upon  the  other, 
the  disclosure  of  any  superior  knowledge  which  one  party  maj 
have  over  the  other,  as  to  those  facts  and  circumstances,  is  not 
requisite  to  the  validity  of  a  contract  («)  There  is  no  breach  of 
any  implied  confidence  that  one  party  will  profit  by  his  superior 
knowledge,  as  to  facts  and  circumstances  open  to  the  observation 
of  both  parties,  or  equally  within  the  reach  of  their  ordinary 
diligence ;  because  neither  party  reposes  in  any  such  confidence, 
unless  it  be  specially  tendered  or  required.  Each  one,  in  ordi- 
nary cases,  judges  for  himself,  and  relies  confidently,  and 
perhaps  presumptuously,  upon  the  sufficiency  of  his  own  knowl- 
edge, skill,  and  diligence.  The  common  law  affords  to 
*  485  every  one  *  reasonable  protection  against  fraud  in  dealing; 
but  it  does  not  go  the  romantic  length  of  giving  indemnity 
against  the  consequences  of  indolence  and  folly,  or  a  careless 
indifference  to  the  ordinary  and  accessible  means  of  information. 
It  reconciles  the  claims  of  convenience  with  the  duties  of  good 
faith,  to  every  extent  compatible  with  the  interests  of  coounerce. 
This  it  does  by  requiring  the  purchaser  to  apply  his  attention  to 
those  particulars  which  may  be  supposed  within  the  reach  of  his 
observation  and  judgment;  and  the  vendor  to  communicate  those 
particulars  and  defects  which  cannot  be  supposed  to  be  inmiedi- 
ately  within  the  reach  of  such  attention.  If  the  purchaser  be 
wanting  of  attention  to  these  points,  where  attention  would  have 
been  sufficient  to  protect  him  from  surprise  or  imposition,  the 
maxim  caveat  emptor  ought  to  apply.  Even  against  this  maxim 
he  may  provide,  by  requiring  the  vendor  to  warrant  that  which 
the  law  would  not  imply  to  be  warranted ;  and  if  the  vendor  be 
wanting  in  good  faith,  fides  servanda  is  a  rule  equally  enforced 
at  law  and  in  equity,  (a) 

ner,  1.  It  is  fraud  to  sell  an  article  as  designated  by  another  person's  name,  in  order 
to  give  it  greater  cnrreucy,  and  the  perpetrator  of  the  fraud  is  liable  to  an  action. 
Thomson  v.  Winchester,  19  Pick.  214. 

(e)  Laidlaw  v.  Organ,  2  Wheaton,  178 ;  Hough  o.  Richardson,  8  Story,  659.  A 
more  stem  rule  of  morality  and  law  respecting  the  duty  of  disclosure  of  informatioa 
which  would  materially  affect  the  price,  is  laid  down  in  Fraxer  v,  Oervais,  Walker 
(Miss.)»  72,  and  it  overrules,  as  far  as  the  authority  of  the  case  can  go,  the  decision  is 
Laidlaw  v.  Organ. 

(o)  1  Fonb.  Tr.  of  Equity,  37 J,  872. 
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A  mere  false  assertion  of  value  when  no  warranty  is  intended, 
is  no  ground  of  relief  to  a  purchaser,  because  the  assertion  is 
a  matter  of  opinion,  which  does  not  imply  knowledge,  and  in 
which  men  may  differ ;  mere  expression  of  judgment  or  opinion 
does  not  amount  to  a  warranty.  Every  person  reposes  at  his 
peril  in  the  opinion  of  others,  when  he  has  equal  opportunity  to 
form  and  exercise  his  own  judgment,  simplex  commendatio  non 
ohligaL  (i)  If  the  seller  represents  what  he  himself  believes  as 
to  the  qualities  or  value  of  an  article,  and  leaves  the  determina- 
tion to  the  judgment  of  the  buyer,  there  is  no  fraud  or  warranty 
in  the  case,  (c)  An  assertion  respecting  the  article  sold  must  be 
positive  and  unequivocal,  and  one  on  which  the  buyer  places 
reliance  in  order  to  amount  to  a  warranty ;  and  if  the  vendee 
has  an  opportunity  of  examining  the  article,  the  vendor  is 
not  answerable  ♦  for  any  latent  defect,  without  there  be  *  486 
fraud,  or  an  express  warranty,  or  such  adirect  representa- 
tion as  is  tantamount  to  it.  (a)  The  cases  have  gone  so  far  as  to 
hold,  that  if  the  seller  should  even  falsely  affirm  that  a  particular 
sum  had  been  bid  by  others  for  the  property,  by  which  means  the 
purchaser  was  induced  to  buy,  and  was  deceived  as  to  the  value, 
no  relief  was  to  be  afforded;  for  the  buyer  should  have  informed 
himself  from  proper  sources  of  the  value,  and  it  was  his  own 
folly  to  repose  on  such  assertions,  made  by  a  person  whose 
interest  might  so  readily  prompt  him  to  invest  the  property  with 
exaggerated  value.  Emptor  emit  quam  minimo  potest ;  venditor 
vendit  quam  maximo  potest,  (i) 

(6)  Hairey  p.  Young,  Yelv.  21  a ;  Bailey  v,  MerreU,  8  Bulst.  94  ;  Cro.  Jac.  886  ; 
Davis  ».  Meeker,  6  Johiw.  864.;  MarahaU  v.  Peck,  1  Dana  (Ky.),  611  ;  Dugan  v. 
Cureton,  1  Ark.  41 ;  Morrill  ».  Wallace,  9  N.  H.  Ill ;  Broom's  Legal  Maxims,  Lon- 
don,  1845,  p.  857. 

(e)  Jendwine  v,  Slade,  2  Esp.  572. 

(a)  The  Oneida  Manufactnring  Society  v.  Lawrence,  4  Gowen,  440. 

(h)  1  RoL  Abr.  101,  pi.  16;  Saunders  v,  Hatterman,  2  Ired,  (N.  C.)  82.  In  the 
case  of  Eakins  v,  Tresham,  1  Sid.  146,  1  Lev.  102,  the  same  law  was  declared ;  but  a 
distinction  wss  there  taken  between  the  false  assertion  touching  the  value  of  the  prop- 
erty, and  touching  the  rate  of  the  previous  renty  and  an  action  was  held  to  lie  in  the 
latter  case,  for  the  rent  was  of  a  matter  of  fact  resting  in  the  private  knowledge  of  the 
landlord  snd  his  tenants,  and  the  tenants  might  refuse  to  inform  the  purchaser,  or  com- 
bine with  the  landlord  to  mislead  him.  The  court,  in  Lysney  v,  Selby,  2  Lord  Raym. 
1118,  followed  the  decision  in  Eakins  v.  Tresham,  though  they  considered  it  to  lie 
questionable;  and  the  distinction  seems «to  have  been  essentially  disregarded  in  the 
Scotch  case  of  Kinaird  o.  Lord  Dean,  cited  by  Mr.  Sogden  from  1  Coll.  of  Decis.  832. 
The  doctrine  in  the  case  of  RoUe  was  adopted  by  the  Chief  Justice  of  Maine,  in  the 
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The  same  principle  was  laid  down  in  a  late  case  in  the  K.  B., 
where  it  was  held,(e)  that  a  false  representation  by  the  buyer  in 
a  matter  merely  gratis  dictum^  in  respect  to  which  the  buyer  was 
under  no  legal  pledge  or  obligation  to  the  seller  for  the  precise 

accuracy  of  his  statement,  and  upon  which  it  was  the 
♦  487  seller's  own  indiscretion  to  rely,    was  no  *  ground  of 

action.  There  was  no  recognized  principle  of  law  which 
rendered  a  party  legally  bound  to  allege  truly,  if  he  stated  at 
all,  the  motives  and  inducements  to  the  purchase,  or  the  chances 
of  sale  to  the  seller.  The  true  rule  was  stated  to  be,  that  the 
seller  was  liable  to  an  action  of  deceit,  if  he  fraudulently  mis- 
represent the  quality  of  the  thing  sold,  in  some  particulars  which 
the  buyer  has  not  equal  means  of  knowledge  with  himself ;  (a)  or 
if  he  do  so  in  such  a  manner  as  to  induce  the  buyer  to  forbear 
making  the  inquiries,  which,  for  his  own  security  and  advantage, 
he  would  otherwise  have  made,  {h) 

The  rule  in  equity  is  more  rigid  on  this  subject  than  it  is  at 
law.  Lord  Hardwicke  held,  {c)  that  where  the  seller  had  falsely 
affirmed  a  farm  to  have  been  valued  by  two  persons  at  a  certain 
price,  and  that  assertion  had  induced  the  purchaser  to  contract, 
it  was  such  a  misrepresentation  as  would  induce  a  court  of 
equity  to  withhold  a  decree  for  a  specific  performance.  But 
there  is  a  settled  distinction  in  equity  between  enforcing  speci- 
fically and  rescinding  a  contract;  and  an  agreement  may  not  be 
entitled  to  be  enforced,  and  yet  not  be  so  objectionable  as  to  call 
for  the  exercise  of  equity  jurisdiction  to  rescind  it.  It  does  not 
follow  that  a  contract  of  sale  is  void  in  law  merely  because 
equity  will  not  decree  a  specific  performance,  (el) 

case  of  Cross  v,  Peters,  1  Greenl.  389  ;  and  by  the  Chief  Jastice  of  North  Oarolina,  in 
the  case  of  Fagan  v.  Newson,  1  Dev.  22.     But  in  BowiiDg  v.  Stevens,  8  Canr.  &  P. 
837,  on  the  sale  of  the  lease  of  a  public  house,  the  seller  falsely  represented  that  his 
returns  averaged  so  much  a  month  ;  and  it  was  held  that  an  action  lay  for  the  deceit 
(c)  Vernon  v.  Keys,  12  East,  682. 

(a)  A  false  representation  in  a  contract  for  the  sale  of  fiztaree  and  fittings  of  a  pub- 
lic house  as  to  the  amount  of  business  attached  to  the  house,  has  been  held  sufficient 
\o  avoid  the  contract.     Hutchinson  r.  Morley,  7  Scott,  841. 

(b)  It  is  settled,  that  a  material  misrepresentation  of  a  fact  by  miieaJbe,  and  upon 
which  the  other  party  is  induced  to  act,  is  a  ground  for  reUef  in  equity,  equally  as  if 
it  had  been  a  wilful  and  false  assertion,  for  it  operates  with  equal  ligury.  Pearson  v. 
Morgan,  2  Bro.  C.  C.  888  ;  M'Ferran  v.  Taylor,  3  Cranch,  270  ;  RoseTelt  v,  Fulton,  2 
Cowen,  138  ;  Lewis  v.  M'Leroore,  10  Yerg.  206  ;  [490,  n.  1.] 

(c)  Buxton  p.  Lister,  8  Atk.  886. 

{d)  Seymour  v,  Delancey,  6  Johns.  Ch.  222.    The  cases  on  this  point  are  thers 
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*  An  action  will  lie  against  a  person  not  interested  in  *  488 
the  property,  for  making  a  false  and  fraudulent  represen- 

coUected  and  reviewed.  Thoagh  the  decision  in  that  case  was  afterwards  reversed 
in  the  Court  of  Errors,  the  general  doctrines  in  it  were  not  affected,  but  admitted. 
Inadequacy  of  price  is  of  itself  a  sufficient  ground  of  defence  to  a  bill  in  equity  by  a 
purchaser  for  a  specific  performance,  when  the  party  contracting  to  sell  was  an 
expectant  heir.  Peacock  v,  Evans,  16  Yes.  512  ;  Ryle  i;.  Bi-owu,  13  Price,  Ex.  .758. 
On  the  other  hand,  a  court  of  equity  will  rescind  a  contract  for  the  sale  of  land  when- 
the  intrinsic  nature  and  subject  of  the  bargain  itself,  or  the  attending  circumstances, 
are  clearly  indicative  of  fraud.  King  v.  Cohom,  6  Yei^.  75.  So  a  bill  for  the  rescis- 
sion of  a  contiuct  for  the  purchase  of  land  wUl  be  sustained,  if  the  defendant  fails  at 
the  hearing  to  show  that  he  is  then  able  to  give  a  good  title,  or  to  give  possession,  and 
there  be  no  adequate  remedy  at  law  for  the  breach  of  the  contract.  Hepburn  o.  Dun- 
lop,  1  Wheaton,  179  ;  Williaros  v.  Garter,  3  Dana  (Ky.),  199  ;  Seamore  v.  Harlan,  ib. 
412.  In  the  case  of  King  v,  Hamilton,  4  Peters,  311,  it  was  adjudged,  that  the  equity 
power  of  decreeing  a  specific  performance  of  contracts  was  to  be  exercised  in  sound 
discretion,  and  with  an  eye  to  the  substantial  justice  of  the  case,  and  never  when  the 
exercise  of  it  would  be  inequitable  and  ui\just  If  damages  would  be  an  inadequate 
compensation  for  non-performance  of  a  contract,  equity  will  grant  relief.  Storer  v. 
Great  W.  B.  Boad  Ck>.,  1842,  Y.  Ch.  Bruce,  2  N.  Y.  Leg.  Obs.  12 ;  [2  Y.  &  Coll. 
Oh.  48.] 

The  general  rule  is,  that  a  court  of  chancery  will  not  decree  a  specific  performance 
of  an  agreement  for  the  sale  and  purchase  of  dock  or  ofehatUls,  But  there  are  so 
many  exceptions  and  qualifications  attending  the  rule,  that  its  force  is  greatly  impaired; 
and  more  recent  and  better  authority  would  seem  to  be,  that  when  justice  requires  it, 
chancery  will,  in  such  cases,  decree  a  specific  performance  For  the  general  mle,  see 
Cud  V,  Butter,  1  P.  Wms.  570 ;  s.  c.  5  Yiner,  Abr.  588 ;  Cappur  v.  Harris,  Bunb. 
135  ;  Dorison  v,  Westbrook,  5  Yiner,  Abr.  540  ;  Nutbrown  v.  Thornton,  10  Yes.  159. 
For  exceptions  to  it,  and  in  favor  of  specific  performance,  see  Colt  o.  Nettervill,  2  P. 
Wms.  804  ;  Duke  of  Somerset  v,  Cookson,  8  id.  390 ;  Buxton  v.  Lister,  8  Atk.  888 ; 
Taylor  o.  Neville,  cited  ib.  884 ;  Lord  Eldon,  in  Lady  Arundel  v.  Phipps,  10  Yes.  148; 
Wright  V,  Bell,  5  Price,  Ex.  825  ;  Adderley  o.  Dixon,  1  Sim.  ft  Stu.  607  ;  Lynn  o. 
Chaters,  2  Keen,  521 ;  Withy  v.  Cottle,  1  Sim.  &  Stu.  174 ;  Clark  p.  Flint,  22  Pick. 
281.  The  true  principle  in  equity  is,  that  specific  performance  of  an  agreement  re- 
lating to  chattels  ought  to  be  decreed,  when  equity  and  conscience  require  it,  as  in  the 
case  of  pictures  and  other  things  of  peculiar  value  and  attachment,  and  when  the 
remedy  by  action  at  law  for  damages  would  be  inadequate,  and  no  competent  or  just 
relief  could  otherwise  be  afforded.  Mitford,  PI.  Chan.  168,  ed.  N.  Y.  1888  ;  Story's 
Comm.  on  £q.  Jurisprudence,  ii.  18,  26-48,  where  the  English  chancery  cases  on  the 
subject  are  critically  examined.  In  Sarter  v,  Gordon  and  Young  v.  Burton,  domestic 
slaves  brought  up  in  the  famUy  are  declared  to  come  within  the  reason  of  the  exception. 
2  Hill,  Ch.  (S.  C.)  126,  127  ;  1  McM.  Eq.  (S.  C.)  255.  As  to  the  specific  perform- 
ance of  contracts  for  the  sale  of  lands,  see  mpro,  470-476,  and,  more  particularly, 
infra,  iv.  451.  With  respect  to  contracts  entered  into  for  fraudulent  or  illegal  pur- 
poses, the  law  refuses  its  aid  to  enable  either  party  to  disturb  such  parts  of  it  as  have 
been  executed  ;  and  as  to  such  parts  as  remain  exeetUory,  it  leaves  the  parties  where  it 
finds  them.  Nellie  o.  Clark,  20  Wend.  24 ;  8.  c.  4  Hill  (N.  Y.),  429 ;  Mellen,  C.  J., 
in  Smith  v.  Hubbe,  1  Fairf.  71 ;  M'Kinnell «.  Robinson,  8  M.  &  W.  484. 

The  case  of  marine  insurance  is  different  from  the  ordinary  contract  of  sale,  and  rests 
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*  489  tation  •  to  the  seller,  whereby  he  sustained  damage  by 
trusting  the  purchaser  on  credit  of  such  misrepresenta- 
tion, (a)  This  principle  was  first  established  in  England,  after 
great  discussion  and  opposition,  in  the  case  of  Pasley  v.  Free- 
man, {b)  and  though  that  case  met  with  powerful  resistance,  it 
has  been  repeatedly  recognized,  and  the  doctrine  of  it  is  now 

on  a  different  principle.  The  {larties  do  not  deal  in  that  instance  on  the  presomptioD 
of  equal  knowledge  and  vigilance  as  to  the  subject-matter  of  the  oontracty  and  hence  a 
different  rule  of  law  prevails.  The  insurer  is  essentially  pastive,  and  is  known  to  set, 
and  professes  to  act,  upon  the  information  of  the  assured.  In  an  insurance  contiact, 
the  special  facts,  as  Lord  Mansfield  has  observed  (Carter  v.  Boehm,  3  Bur.  1905),  upon 
which  the  contingent  chance  is  to  be  computed,  lie  most  commonly  in  the  knowledge 
of  the  insured  only.  "  The  undenorUer  trtuts  to  hi$  repreaentationy"  and  proceeds  upon 
confidence  that  he  does  not  keep  back  any  circumstance  in  his  knowledge.  Lindenau 
V,  Desborough,  8  B.  ft  C.  586.  Though  the  suppression  should  happen  through  nus- 
take,  without  any  fraudulent  intention,  the  policy  is  void.  The  contract  of  insurance 
is  formed  upon  principles  peculiar  to  itself ;  and  the  common-law  maxim  of  eavetU 
emptor  has  no  application,  and  professes  to  have  none.  So,  in  the  case  of  work  done 
and  articles  made  by  a  mechanic,  the  buyer  professes  to  repose  upon  the  superior 
knowledge  and  skiU  of  the  mechanic  in  hui  trade,  and  to  know  nothing  of  the  mysteiy 
of  the  art ;  and  if  the  latter  does  not  furnish  his  work  done  in  a  workmanlike  manner, 
he  is  guilty  of  a  breach  of  an  implied  contract ;  8pondet  periliam  artia.  Jones  v. 
Bright,  Dauson  &  Lloyd,  304  ;  Leflore  v.  Justice,  1  Sm.  &  M.  381.  See  also  u^roj 
588.  The  reason  of  the  distinction  between  these  cases  and  the  ordinaiy  contract  of 
sale  is  very  apparent,  and  the  common  law  has  carried  the  doctrine  of  disclosures  by 
each  party  in  the  formation  of  the  contract  of  sale  to  every  reasonable  and  practicable 
extent  that  is  consistent  with  the  interests  of  society.  The  maxim  of  eavatt  emptor, 
and  that  other  maxim,  vigikmttbus  et  non  dormientibue  Jura  subveniuni^  when  dis- 
creetly applied,  as  in  the  English  law,  are  replete  with  sound  and  practical  wisdom. 
[See  ui.  282,  n.  1.] 

(a)  Upton  V,  Vail,  6  Johns.  181 ;  Bean  v.  Herrick,  3  Fairf.  262.  In  the  case  in  6 
Johns,  the  doctrine  in  the  case  of  Pasley  v.  Freeman  was  recognized,  discussed,  and  set- 
tled, in  the  Supreme  Court  of  New  York.  It  was  again  recognized,  discussed,  and 
settled,  in  Gallager  v.  Brunei,  6  Cowen,  846 ;  and  once  more  recognized,  discussed,  and 
settled,  in  Benton  v.  Pratt,  2  Wend.  885  ;  and  again,  and  very  elaborately  and  power* 
fully  enforced,  in  Allen  v.  Addington,  7  Wend.  1  ;  b.  c.  11  id.  874.  This  is  a  striking 
sample  of  what  are  termed  the  homonymice  of  the  civil  law.  But  the  statute  of  6  Geo. 
IV.  c.  14,  commonly  called  Lord  Tenterden's  Act,  has  done  away  the  application  of 
the  doctrine  of  Pasley  v.  Freeman  to  English  cases.  That  act  extends  the  statute  of 
frauds,  by  requiring  a  memorandum  in  writing,  signed  by  the  party  to  be  chain^, 
of  representations  of  another's  character  and  ability,  with  a  view  to  credit  to  be  giv*^n 
him.  It  equally  applies  to  cases  of  verbal  acknowledgments  of  debts  barred  by  the 
statutes  of  limitations  ;  and  it  wonderfully  relieves  the  courts,  the  profession,  and  the 
country,  from  the  evils  of  fluctuating  and  contradictory  decisions.  These  provisions 
of  the  English  statutes  were  adopted  in  the  Massachusetts  Revised  Statutes  for  1836, 
and  in  the  Revised  Statutes  of  Vermont,  1889,  p.  317.  See  Lyde  v.  Bftraard,  1  IC.  & 
W.  101,  on  the  doubtful  construction  of  Lord  Tenterden*s  Act 

{h)  8T.  R.  51. 
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well  settled,  both  in  the  English  and  American  jurisprudence,  (c) 
The  principle  is  that  fraud,  accompanied  with  damage,  is  a  good 
cause  of  action ;  (d)  and  the  solidity  of  the  principle  was 
*  felt  and  acknowledged  by  the  writers  on  the  civil  law.  (a)  *  490 
Misrepresentation,  without  design,  is  not  sufficient  for  an 
action,  (a;)     But  if  recommendation  of  a  purchaser,  as  of  good 

(c)  Eyre  v.  Dunsford,  1  East,  818  ;  Haycraft  v.  Creasy,  2  id.  92 ;  Carr,  Ex  parte, 
3  Ves.  &  B.  110  ;  Uamar  v,  Alexander,  5  Bos.  k  P.  241.;  Wise  v,  WUcox,  1  Day,  22 ; 
RusseU  o.  Clark,  7  Cranch,  92  ;  Munro  v.  Gardner,  1  Mill's  Const  (8.  C.)  828 ;  Hart 
p.  Tallmadge,  2  Day,  881 ;  Patten  v,  Gumey,  17  Mass.  182.    See  also  7  Yt.  67,  79. 

(d)  Fraud  without  damage,  or  damage  without  fraud,  says  Croke,  J.,  in  8  Bulst. 
95,  gives  no  cause  of  action  ;  but  where  these  two  do  concur  and  meet  together,  there 
an  action  lieth.  By  fraud,  Le  Blanc,  J.,  aaid,  in  2  East,  108,  he  understood  an  inten- 
tion to  deceive,  whether  from  an  expectation  of  advantage  to  the  party  himself,  or 
from  ill*wiU  towards  the  other.  Both  of  these  propositions  contain  true  doctrine  on 
the  point.  If  the  false  representation  be  made,  knowing  it  to  be  false,  and  injury  fol- 
lows, the  law  infers  a  fraudulent  intent,  and  the  person  who  makes  it  is  responsible 
for  the  consequences.  Tindal,  C.  J.,  in  Foster  o.  Charles,  6  Bing.  896,  7  id.  105. 
But  it  is  not  requisite  to  show  that  the  defendant  knew  the  representation  to  be  un- 
true. It  is  sufficient  if  the  representation  be  untrue,  and  made  for  a  fraudulent  pur- 
pose, and  to  induce  the  plaintiff  to  do  what  he  does  do  to  his  prejudice.  Taylor  v. 
Ash  ton,  11  M.  &  W.  401.  Malice  and  want  of  reasonable  cause  is  a  ground  for  dam- 
ages. De  Medina  v.  Grove,  10  Q.  B.  152.  This  appears  to  be  the  sound  doctrine  and 
the  wholesome  discipline  of  the  law  on  the  point 

(a)  Dig.  50.  17.  47. 

(x)  When  the  sale  is  upon  credit,  false  Jide  purchaser,  and  they  may  be  reclaimed 

representations  as  to  the  value  of  the  puf  •  by  the  yendor.    Tootle  v.  First  Nat  Bank, 

chaser*8  assets,  though  honestly  made,  or  84  Neb.  868 ;  Zueker  v.  Karpeles,  88  Mich, 

concealment  of  his  insolvency  when  asked,  418.    Concealment  towards  a  mercantile 

and  intention  not  to  pay,  enable  the  seUer,  agency  is  not  necessarily  an  actual  fraud 

if  he  relied  thereon,  to  disaffirm  the  sale,  as  to  a  subscriber  relying  upon  its  report. 

Turner  v.  Ward,  154  U.  8.  618;  C.  F.  See  Vermont  Marble  Co.  v.  Smith  (1nd.>, 

Jewett  Pub.  Co.  v  Butler,  159  Mass.  517 ;  41  N.  E.  Bep.  978. 
Fechheimer  v,  Baum,  87  Fed.  Bep.  167 ;         A  contract  of  sale,  which  cont^ppktes 

Single  V.  Goodnow,  45  Minn.  681 ;  Darby  no  delivery,  but  is  a  mere  speculation  in 

V.  Kroell,  92  Ala.  607 ;  Ross  v.  Miner,  difference  of  values,   is  void  as  against 

101  Mich.  1 ;  Wilmot  v.  Lyon,  49  Ohio  public  policy  as    a    wagering    contract. 

St  296 ;  Work  v,  Jacobs,  35  Neb.  772 ;  Harvey  v.  Merrill,  160  Mass.  1 ;  Snoddy 

Whitten  v.  Fitzwater,   129   N.   Y.  626;  v.  Bank,   88   Tenn.    578;  Ferryman   v. 

King  ».  Jacobson,  68  Hun,  681 ;  Bach  ».  Wolffe,  98  Ala.  290 ;  Sondheim  v,  Gilbert, 

Tuch,  67  Hun,  588 ;  Reid  v.  Lloyd,  52  117  Ind.  71 ;  Lester  r.  Buel,  49  Ohio  St 

Mo.  App.  278 ;  Gavin  •.  Armistead,  57  240 ;   Oliphant  v,  Markham,   79  Texas, 

Ark.  574 ;  Armstrong  r.   Lewis,  88  111.  548.    A  sale  of  goods,  such  as  intoxicat- 

App.  164 ;  Thompson  v.  Peck,  115  Ind.  ing  liquors,  is  invalid,  if  made  with  the 

512.    If  goods  thus  fraudulently  obtained  intent  to  have  them  resold  in  another  State 

are  mortgaged  by  the  vendee  for  a  pre-  oontraiy  to  its  laws.    Graves  v.  Johnson, 

existing  debt,  the  mortgagee  is  not  a  bona  156  Mass.  211. 
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credit,  to  the  seller,  be  made  in  bad  futli,  sad  vitli  Imovledge 
tbat  he  was  not  of  good  credit,  and  the  seller  siwtaimi  damage 
tberebj,  the  person  who  made  the  re|ifTBfntatian  is  bound  tv 
indemnif J  the  seller.  (&;  It  is  a  very  old  head  at  equity,  said 
Lord  Eldon,(^;^  that  if  a  representatJon  be  made  to  another 

(b)  Padner,  Tnite  dn  Camtat  de  MaadH.  ■.  21. 
ifi}  EvsM*.  Bkkaell,  6  Yea.  132. 


1  JVvHMiiflM  JS^prooiiatMM.— It  k  9  H.  L.  C  711«  7SS;  SeoCt  v.  Dizan,  9 

laid  down  as  amled  that  to  maka  a  fidae  L.J.  x.s.Ei;.0S,B.S;m.84,B.  (^U 

repnaentatioD  actionable  at  law,  it  nmat  {Peek  v.  Goncy,  6  L.  S.  H.  Is^SH;]  «cd 

not  only  bare  been  bht  in  faet,  but  nnat  tbat  tbe  plaintiff  mnat  haw  acted  in  reli- 

alio  bare  been  made  ftmndnlentlj.    Child-  anoe  upon  it,  and  have  mafnined  damage 


en  V,  Wooler,  2  EL  4  BL  287,  307 ;  Col-  aa  a   neoeaMij  conaeqnenee,    CoUios  t. 

liiift  V.  Eiran%  5  Q.  B.  804,  82« ;  Bariey  Cave,  4  H.  4  N.  225 ;  tf  H.  4  K.  131 ; 

9.  Walford,  0  Q.  B.  197,  208 ;  Bebn  v.  Eaatwood  v.  Bain,  28  L.  J.  K.  &  Ex.  74 ; 

Kemble,   7  C,   B.   k.  a.  200 ;  Taylor  v.  [Smith  e.  Chadwick,  20  Oh.  D.  27.    See 

Aabton,  11  M.  4  W.  401,  415  ;  Lord  v.  alao  Redgrave  p.  Hard,  ib.  l.J 
Ooddafd,  18  How.  198  ;  King  v.   Ea^e         With  regard  to  the  fint  propoeitioD,  it 


MilU,  10  Allen,  548.    [Bnt  not  necessarily  should  be  said  that  some  decisioos  ami 

with  an  actual  intent  to  deceive.     Leddell  dicta  seem  to  go  farther.    One  caae  before 

V.  McDougal,  29  W.  R.  403  ;  Litchfield  v.  the  Lord  Chancellor  and  Lorda  Jnsticei 

Hutchinson,  117  Mass.  195.]    For  the  an*  deserves  special  statement.     The  plaintijf, 

oroalous  principle  of  Williamson  o.  Alii-  having  been  asked  to  advance  money  oa 

son,  2  East,  446  ;  Schnchardt  v.  Aliens,  1  a  lease  which  he  was  told  waa  abont  to  be 

Wall.  359,  that  in  an  action  of  tort  for  granted,  applied  to  the  lessor,  the  defend- 

breach  of  a  warranty,  the  aeienter  need  not  ant,  for  an  assnranoe  that  he  would  gmt 

be  charged,  nor,  if  cbaiged,  be  proved,  it  as  stated.    He  replied  that  he  wonld, 

probably  dates  from  a  time  when  assump-  and  afterwards  did  so,  and  the  money  wts 

sit  was  not  distinguished  from  other  ac-  thereupon  advanced  on  the  faith  of  it    It 

tions  on  the  case ;  see  the  beginning  of  the  turned  out  that  another  lease  of  the  pcop- 

note  to  Cbandelor  v,  Lopus,  1  8m.  L.  C.  erty  had  been  already  granted  to  the  same 

166,  6th  Eng.  ed. ;  Pettigrew  i;.  Chellis,  person,  and  assigned  by  him  for  value,  so 

41  N.  ly  95,  101.    Again,  it  is  said  that  that  the  security  was  worthless.    The  de- 

the  representation  must  have  been  made  fendant  was  compelled  to  pay  over  the 

with  the  intention  or  contemplation  of  its  amount  advanced,  with  intereat,  although 

being  acted  on  by  the  plaintiff,  or  at  least  he  swore  that  he  had  entirely  forgotten 

by  any  of  a  class  to  which  the  plaintiff  the  former  lease,  and  was  not  contradicted, 

belongs,  as  when  made  to  the  public,  or  Slim  v.  Croucher,  1  De  O.,  F.  St  J.  518; 

when   contained    in    a   directors'  report,  2  Oiff.  87 ;  spproved  in  Ramshire  *.  Bol- 

which  is  adopted  by  the  shareholders  and  ton,  L.  R.  8  £q.  294.    See  also  Hntton  v. 

circulatod,  Bebn  v,  Kemble,  supra ;  Lang-  Rossiter,  7  De  O.,  M.  4  6.  9,  28,  S4 ; 

ndgtt  t>.  Levy,  2  M.  4  W.  519  ;  4  id.  337  ;  Rawlins  v.  Wickham,  3  De  O.  4  J.  S04, 

Thoin  t*.  Dtgland,  8  Ezch.  725,  781 ;  9  id.  317  ;  Pulsfozd  v.  Riebaids,  17  Bear.  87; 

426,  n.  (<f) ;  Gerhard  o.  Bates,  2  El.  4  Bl,  Wilooz  o.  Iowa  Wesleyan  University,  32 

476  ;  Bedford  v.  Bagshaw,  4  H.  4  N.  538 ;  Iowa,  367,  374.    In  Leather  v.  Simpeon, 

New  Brunswick  4  C.  R.  Co.  o.  Conybeare,  L.  R.  11  Eq.  398,  406,  the  role  of  equity 
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person,  goiug  to  deal  in  a  matter  of  interest  upon  the  faith  of 

that  representation,  the  former  must  make  the  representation 
good  if  he  knew  it  to  .be  false,  (x) 

is  said  to  be,  that  when  a  representation  Cabot  v,  Christie,  42  Vt.  121,  126 ;  Ben- 
in a  matter  of  business  is  made  by  one  nett  v.  Judson,  21  N.  Y.  288.  A  dealer 
man  to  another,  calculated  to  induce  him  in  drugs  has  been  held  liable  for  sending  a 
to  adapt  his  conduct  to  it,  it  is  perfectly  bottle  into  the  market  for  sale  containing 
immaterial  whether  the  representation  is  a  deadly  poison,  but  labelled  as  a  harmless 
made  knowing  it  to  be  untrue,  or  whether  medicine.  Thomas  v.  Winchester,  2  Seld. 
it  is  made  believing  it  to  be  true,  if,  in  897.  Compare  Davidson  v.  Nichols,  11 
fact,  it  was  untrue.  It  has  been  admitted  Allen,  514  ;  McDonald  v.  Snelling,  14 
by  common-law  judges  that  a  statement  Allen,  290,  296 ;  and  see  George  v.  Skiv- 
made  by  one  having  no  knowledge  of  the  ington,  L.  R.  5  Ex.  1,5;  Wellington  v. 
subject,  either  recklessly  or  for  a  fraudu-  Downer  Kerosene  Oil  Co.,  104  Mass.  64, 
lent  purpose,  may  be  fraudulent  within  and  an  article  by  the  present  writer,  7 
the  rule.  Evans  v.  Edmonds,  18  C.  B.  Am.  Law  Rev.  652,  661.  See,  also,  the 
777,  786  ;  Taylor  v,  Ashton,  11  M.  &  W^.  cases  on  liability  of  telegraph  companies 
401 ;  Mason  v.  Chappell,  15  Gratt.  572 ;  to  receivers  of  messages,  post,  611,  n.  1. 

(x)  There  can  be  no  recovery  in  an  ac-  ford,  [1891]  2  Ch.  449  ;  68  L.  T.  684  ; 
tion  for  deceit  unless  fraud  is  proved.  Scholes  v.  Brook,  63  L.  T.  887  ;  Knox  v. 
Derry  v.  Peck,  14  A.  C.  387 ;  Nash  v.  Hayman,  67  L.  T.  187  ;  Tomkinson  v. 
MinnesoU  Title  Ins.  Co.,  168  Mass.  574.  Balkis  Cons.  Co.,  [1891]  2  Q.  B.  614 ;  64 
Mere  concealment  is  not  enough  to  sup-  L.  T.  816;  Cann  v.  Willson,  89  Ch.  D. 
port  an  action  for  deceit;  but  there  must  89 ;  Capel  v,  Sims'  Ship  C.  Co.,  57  L.  J. 
be  a  positive  misstatement  of  fact,  or  at  Ch.  718.  By  the  law  of  England,  mere 
least  such  '*  a  partial  and  fragmentary  ignorance,  negligence,  or  stupidity  on  the 
statement  as  that  the  withholding  of  that  part  of  the  person  making  the  representa- 
which  is  not  stated  makes  that  which  is  tions  does  not  constitute  fraud  if  he  in- 
stated absolutely  false."  Lord  Chelms-  tends  honestly  to  tell  the  truth,  although 
ford,  in  Peek  v.  Gumey,  L.  B.  6  H.  L.  his  statements  understood  according  to 
87 7»  408  ;  Arkwright  v.  Newbold,  17  Ch.  their  apparent  meaning  may  be  very  mis- 
D.  801  ;  Smith  v,  Chad  wick,  20  Ch.  D.  leading.  Glasier  p.  Rolls,  42  Ch.  D.  486  ; 
27,  58 ;  Atwood  v.  Chapman,  68  Me.  38 ;  Angus  v.  Clifford,  [1891]  2  Ch.  449 ;  Le 
see  Potts  V.  Chapin,  188  Mass.  276 ;  May-  Lievre  v.  Gould,  [L898]  1  Q.  B.  491 ; 
nard  v.  Maynard,  49  Yt.  297  ;  supra,  482,  Chatham  Furnace  Co.  v,  Moffatt,  147  Mass. 
n.  1.  In  a  suit  for  deceit  or  fraud  against  408;  Hoist  v.  Stewart,  154  Mass.  445. 
the  directors  of  a  company,  proof  of  a  false  Misrepresentations  which  form  no  part  of 
statement  made  by  them  carelessly  and  the  contract  in  any  sense,  but  merely  offer 
without  reasonable  ground  for  believing  it  motives  for  making  it,  commonly  do  not 
true,  does  not  establish  fraud,  although  it  affect  its  validity,  where  there  is  no  fraud 
may  be  evidence  of  fratid.  Derry  v.  Peck,  or  warranty.  Ring  v.  Phoenix  Ass.  Co., 
14  App.  Cas.  387  ;  61  L.  T.  265 ;  87  Ch.  145  Mass.  426,  429.  Equity  gives  no  in- 
D.  541 ;  Glasier  v.  Rolls  No.  1,  42  Ch.  D.  demnity  which  corresponds  with  damages ; 
486.  See  Bishop  v.  Balkis  Cons.  Co.,  26  yet  probably  there  is  not  so  much  differ- 
Q.  B.  D.  77,  512 ;  Low  v.  Bouverie,  [1891]  ence  as  is  generally  supposed  between  the 
8  Ch.  82 ;  65  L.  T.  538 ;  Angus  v,  Clif-  view  taken  at  common  law  and  the  view 
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Lord  ThurloWy  in  Fox  v.  Maekr^th^  {d)  allowed  of  much  lati- 
tude of  concealment  on  the  part  of  the  purchaser.  The  latter, 
according  to  his  opinion^  would  not  be  bound,  in  negotiating  for 
the  purchase  of  an  estate,  to  disclose  to  the  seller  his  knowledge 
of  the  existence  of  a  uiine  on  the  land,  of  which  he  knew  the 
seller  was  ignorant'  If  the  estate  was  purchased  for  a  price  of 
which  the  mine  formed  no  ingredient,  he  held  that  a  court  of 
equity  could  not  set  aside  the  sale,  because  there  was  no  fraud 
in  the  case,  and  the  rule  of  nice  honor  must  not  be  drawn  so 
strictly  as  to  affect  the  general  transactions  of  mankind.  From 
this  and  other  cases  it  would  appear  that  human  laws  are  not  so 
perfect  as  the  dictates  of  conscience ;  and  the  sphere  of  moralitj 
is  more  enlarged  than  the  limits  of  civil  jurisdiction.  There 
are  many  duties  that  belong  to  the  class  of  imperfect  obligations 
which  are  binding  on  conscience,  but  which  human  laws  do  not, 
and  cannot,  undertake  directly  to  enforce.  BuJb  when  the  aid  of 
a  court  of  equity  is  sought  to  carry  into  execution  such  a  con- 
tract, then  the  principles  of  ethics  have  a  more  extensive  swaj; 
and  a  purchase  made  with  such  a  reservation  of  superior  knowl- 
edge would  be  of  too  sharp  a  character  to  be  aided  and  forwarded 
in  its  execution  by  the  powers  of  the  Court  of  Chancery,  (e)  In 
Turner  v.  Harvey ^{f)  relief  was  given  in  equity  against  a  con- 
tract, where  the  purchaser  knew  that  the  vendors  (who  were 
assignees  of  a  bankrupt)  were  ignorant  of  a  circumstance  con- 
siderably increasing  the  value  of  the  property.  And  while  it 
was  admitted  to  be  the  general  rule  that  the  purchaser  was  not 
bound  to  give  the  vendor  information  as  to  the  value  of  the  prop- 
erty, yet  it  was  said  that  very  little  was  sufficient  to  affect  the 

(d)  2  Bro.  C,  C.  420  ;  Lord  Eldon,  to  the  same  pointy  in  Turner  tr.  Harrey,  Jac.  17S. 

(e)  Parker  v.  Orant»  1  Johns.  Ch.  630.  (/)  Jacob,  109. 

*  Eintzing  v,  McElrath,  5  Penn.  St.  467 ;  Bailer's  Appeal,  26  Penn.  St  63. 

taken  in  equity  as  to  misrepresentations,  also  one  who  has  been  induced  to  rater 

At  common  law  the  exact  relief  to  which  into  a  partnership  by  misrepresentatioDS 

a  person  is  entitled  in  a   case  of  mis-  not  such  as  would  snpport  an  action  of  <]^ 

representation  striking  at  the  root  of  the  ceit,  may  haye  the  contract  rescinded  1)T 

contract  is  simply  to  be  placed  in  statu  quo  ;  the  court,  and  be  indemnified  against  tb0 

i  tf.  to  have  the  contract  rescinded,  with  firm  debts  and  liabilities  without  reoow 

all  the  incidents  and  consequences  of  such  ing  damages.     See  Kewbigging  f  .  Adam. 

rescission,  but  without  damages,  except  as  84  Ch.  D.  S82 ;  Oteii  «.  Scalxo,  146  IT.  & 

a  cumulative  remedy  where  an  action  of  678« 
deceit  could  be  maintained.     In  equity 

[826] 


SJSCT.  XXZIX.]  OF  PERSONAL  PBOPEBTT.  *  491 

application  of  the  principle,  as  if  a  single  word  be  dropped 
tending  to  mislead  the  vendor.  And  though  there  be  cases  in 
which  a  contract  improvidently  entered  into  by  a  trustee  will 
not  be  cancelled  by  the  court,  yet  they  will  not  lend  the  aid  of 
the  court  to  excuse  it.  But  if  a  person  stands  in  the  relation 
of  trustee  or  quasi  trustee  to  another,  as  agent,  factor,  steward, 
attorney,  or  the  like,  if  he  would  purchase  of  his  principal  or 
employer  any  property  committed  to  his  care,  he  must  deal  with 
the  utmost  fairness,  and  conceal  nothing  within  his  own  knowl- 
edge which  may  affect  the  price  or  value ;  and  if  he  does,  .the 
bargain  may  be  set  aside.  (^)  Bargains  between  trustee  and 
cestui  que  trust  are  viewed  with  great  jealousy,  and  they  will 
not  be  sustained,  unless  under  very  unexceptionable  circum« 
stances,  (h)  It  is  a  rule  in  equity  {i)  that  all  the  material 
facts  must  be  known  to  both  *  parties,  to  render  the  agree-  *  491 
ment  fair  and  just  in  all  its  parts ;  and  it  is  against  all 
the  principles  of  equity  that  one  party,  knowing  a  material  in- 
gredient in  an  agreement,  should  be  permitted  to  suppress  it, 
and  still  call  for  a  specific  performance,  (a) 

Pothier  {b)  contends  that  good  faith  and  justice  require  that 
neither  party  to  the  contract  of  sale  should  conceal  facts  within 
his  own  knowledge,  which  the  other  has  no  means  at  the  time  of 
knowing,  if  the  facts  would  materially  affect  the  value  of  the 
commodity.  But  he  concludes,  in  conformity  with  the  doctrine 
of  Lord  Thurlow,  that  though  misrepresentation  or  fraud  will 
invalidate  the  contract  of  sale,  the  mere  concealment  of  material 
knowledge  which  the  one  party  has,  touching  the  thing  sold, 
and  which  the  other  does  not  possess,  may  affect  the  conscience, 
.  but  will  not  destroy  the  contract;  for  that  would  unduly  restrict 
the  freedom  of  commerce;  and  parties  must,  at  their  own  risk, 
inform  themselves  of  the  value  of  the  commodities  they  deal 
in.  (<?)  He  refers  to  the  rules  of  morality  laid  down  by  Cicero; 
and  he  justly  considers  some  of  them  as  being  of  too  severe  and 

(g)  Farnam  v.  Brooks,  9  Pick.  212. 

(A)  Fox  9.  Hackretb,  2  Bro.  C.  G.  400 ;  Coles  v.  Treoothick,  9  Yes.  246 ;  Dunbar 
tr.  Tredennick,  8  Ball  4  R  814  ;  Bojd  v.  Hawkins,  8  Dey.  £q.  207-211,  215.  Sea 
also  infra,  iy.  488. 

(i)  £11ard  v.  Lord  UandafT,  9  BaU  k  B.  261 ;  Buxton  v.  Lister,  8  Atk.  883. 

(a)  There  is  a  valuable  reference  to,  and  criticism  on,  the  cases  in  illustration  ol 
Ibe  maarim,  caveat  emptor,  in  Broom's  Selection  of  Legal  Maxims,  854,  London  edition* 

(6)  Traits  du  Contrat  de  Yente,  n.  288-24L  (c)  Pothier,  ib.  n.  898. 
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elevated  a  character  for  practical  application,  or  Ae  cognizance 
of  human  tribunals,  (d)  The  general  rule  on  this  subject  (thou^ 
it  has  its  exceptions,  like  other  general  rules)  is,  that  ignorance 
of  the  law,  with  a  full  knowledge  of  the  facts,  and  under  circum- 
stances repelling  all  presumption  of  fraud  and  imposition,  fur- 
nishes no  ground,  either  in  law  or  equity,  to  rescind  agreements, 
or  reclaim  money  paid  voluntarily  under  a  claim  of  right,  or  set 
aside  solemn  acts  of  the  parties,  (e)     Another  rule  of  equal  valid- 

(d)  Cicero,  de  Officiis,  lib.  3,  sec.  12-17,  states  the  case  of  a  com  mercbant  of 
Alexandria,  arririDg  at  Rhotles  in  a  time  of  great  scarcity,  with  a  caigo  of  grain,  and 
with  knowledge  that  a  namber  of  othmr  Tessels,  with  similar  cargoes,  had  already  sailed 
from  Alexandria  to  Bhodes,  and  which  he  had  psssed  on  the  voyage.  He  then  pats 
the  question  whether  the  Alexandrian  merchant  was  boond  in  conscience  to  infonn  the 
buyers  of  that  fact,  or  to  keep  silence,  and  sell  his  wheat  for  an  extravagant  price ;  and 
he  answers  it  by  saying,  that*  in  his  opinion,  good  faith  wonld  require  of  a  just  and 
candid  man  a  frank  disclosure  of  the  fact.  Ad  fidem  bonam  statoit  pertinere  notnm 
ease  emptori  vitium  quod  nosset  venditor.  Batio  posiulat  ne  quid  inajdiose,  ne  quid 
simulate.  Orotius  (b.  2,  c.  12,  sec.  9)  and  Puffendorf  (Droit  de  la  Nature,  liv.  5,  c  3, 
sec.  4),  as  well  as  Pothier  and  others,  dissent  from  the  opinion  of  Cicero,  and  hold 
that  one  party  is  only  bound  not  to  suffer  the  other  to  be  deceived  as  to  circumstances 
relating  vUrinncally  to  the  substance  of  the  article  sold.  Rutherford,  on  the  other 
hand,  in  his  Institutes,  i.  226,  coincides  with  Cicero  aa  to  the  case  of  the  merdiaDt  at 
Rhodes,  and  disagrees  with  Grotius,  on  whom  he  comments.  It  is  a  little  singular, 
however,  that  some  of  the  best  ethical  writers,  under  the  Christian  dispensation,  should 
complain  of  the  moral  lessons  of  Cicero  as  being  too  austere  in  their  texture,  and  too 
sublime  in  speculation,  for  actual  use.  There  is  not,  indeed,  a  passage  in  all  Gieek 
and  Roman  antiquity  equal,  in  moral  dignity  and  grandeur,  to  that  in  which  Gioero 
lays  it  down  as  a  fixed  principle,  that  we  ought  to  do  nothing  that  is  avaricious,  noth- 
ing that  is  dishonest,  nothing  that  is  lascivious,  even  though  we  could  escape  the  obser- 
vation of  gods  and  men.  (De  Off.  8.  8. )  How  must  the  accomplished  author,  even  of 
so  exalted  a  sentiment,  have  been  struck  with  awe,  humiliation,  and  reverence,  if  he 
had  known  that  there  then  existed  in  the  province  of  Judea  the  records  of  sublimer 
doctrines ;  in  which  were  taught  the  existence,  the  unity,  the  power,  the  wisdom,  the 
justice,  the  benevolence  and  all-pervading  presence  of  that  high  and  lofty  One  thai 
inhabileth  eternity,  and  eeareheth  all  hearts,  and  understandeth  aU  the  imaginations  of 
the  thoughts  of  the  children  of  men  I 

(t)  Doctor  and  Student,  Dial.  2,  c.  46 ;  Bilbie  v.  Lumley,  2  East,  469  ;  Shotwell 
p.  Murray,  1  Johns.  Ch.  512  ;  Lyon  v.  Richmond,  2  id.  51,  60  ;  Storra  o.  Barker,  6  id. 
166  ;  Brisbane  «.  Dacres,  5  Taunt.  143  ;  Milnes  v.  Duncan,  6  B.  4  C.  671 ;  Goodman 
V.  Sayers,  2  Jac.  ft  Walk.  262,  263 ;  Story's  Comm.  on  Eq.  Jurisp.  129,  151 ;  Mar^ 
shall  V.  Collett,  1  Y.  ft  Col.  238  ;  Rankin  v.  Mortimere,  7  Watts.  872 ;  Good  v.  Herr, 
7  Watts  ft  S.  258,  256  ;  Clarke  v.  Dutcher,  9  Cowen,  674  ;  Bronson,  0.  J.,  2  Denio, 
40  ;  Norton  v.  Harden,  3  Shepley,  45  ;  Norris  v.  Blethen,  19  Me.  848.  In  Underwood 
V,  Brockman,  4  Dana,  814-318,  and  Ray  and  Thornton  v.  Bank  of  Kentucky,  8  B. 
Mon.  610,  the  Court  of  Appeals  in  Kentucky  ably  and  fairly  discussed  the  question, 
whether  relief  ought  to  be  granted  on  a  contract  made,  or  payment  made,  with  fall 
knowledge  of  all  the  facts,  but  through  mistake  as  to  the  kw,  and  the  condnsion  was, 
that  relief  might  be  granted  when  the  contract  was  entered  into  or  payment  made  in 

[828] 


LECT.  XXXIX.]  OF  PERSONAL  PBOPEBTT.  *491 

ity  is  that  acts*  done  and  contracts  made,  under  mistake  or 
ignorance  of  a  material  fact,  are  voidable  and  relievable  in  law 
and  equity.  (/)     It  has  been  held,  that  even  when  a  party  con- 

couaideration  of  a  mistaken  belief  of  a  l«gal  liability.  But  the  coart  eaid  that  a  fair 
compromise  would  not  be  disturbed  on  account  of  any  mistake  as  to  the  law  of  the 
case.  See  also  Gratz  v.  Redd,  4  B.  Mon.  190,  money  paid  by  mistake,  either  of  law  or 
fact,  may  be  recovered  back.  In  the  case  of  Elliott  v.  Swartwout,  10  Peters,  187,  it 
was  held,  that  if  an  agent  pays  over  to  his  principal,  after  notice  not  to  pay,  moneys 
illegally  demanded  and  received  by  him,  he  remains  personally  liable.  The  same  rule 
was  adopted  in  Ohio,  holding  that  a  mistake  of  the  parties  in  point  of  law  might  be 
corrected  in  equity.  M'Naughten  v.  Partridge,  11  Ohio,  228  :  Evants  v.  Strode,  ib. 
480.  On  the  other  hand,  in  Cadaval  v.  Collins,  4  Ad.  ft  EL  858,  and  in  Clarke  v, 
Dntcher,  9  Cowen,  674,  it  was  declared  that  money  paid  bona  fide,  and  with  full 
knowledge  of  the  fact,  cannot  be  recovered  back,  though  there  was  no  debt,  and  that 
the  case  of  Marriott  v.  Hampton,  7  T.  R.  269,  was  rightfully  decided,  where  it  was  held, 
that  money  recovered  by  due  process  of  law,  without  fraud  or  undue  compulsion,  ought 
not  to  be  recovered  back.  The  text  of  the  Roman  law  contained  propositions  seemingly 
contradictory  on  the  point,  whether  a  payment  of  money  made  under  a  mistake  of  the 
law  could  be  reclaimed.  See  Dig.  22.  6.  1.  7.  8,  and  Code,  I.  18.  10.  Vinnius  and 
D'Aguesseau  contended  that  the  money  might  be  recovered  back,  unless  the  penson 
making  the  payment  was  under  a  natural  or  moral  obligation  to  make  it.  Yoet  and 
Pothier  were  of  a  contrary  opinion,  and  the  French  civil  code  followed  the  former  au- 
thorities, and  made* no  distinction  whether  it  be  error  of  law  or  of  fact  The  question 
has  become  exceedingly  perplexed  by  contradictory  opinions  and  decisions.  In  Burge's 
Commentaries  on  Colonial  and  Foreign  Laws,  iii.  727-789,  there  is  a  review  of  the 
authorities  in  the  civil  and  English  law  on  the  question.  An  able  writer  in  the 
American  Jurist  for  April  and  July,  1840,  xxL,  has  also  examined  very  critically  and 
at  lafge  all  the  cases,  decisions,  and  dtcto,  and  he  concludes  that  there  is  no  solid 
ground  for  the  distinction  between  mistakes  of  law  and  mistakes  of  fact,  as  to  the  right 
to  relief,  and  that  the  preponderance  of  authority  in  unequivocally  on  that  side.  It 
would  be  inadmissible  in  a  work  so  general  and  comprehensive  as  the  present  one,  to 
enter  into  the  discussion.  I  have  no  doubt  that  injustice  may  sometimes  result  from  a 
strict  adherence  to  the  rule  refusing  relief  where  the  contract  is  founded  on  a  mistake 
in  law.  But  I  incline  to  the  opinion  that  true  policy  dictates  that  we  take  the  law 
according  to  what  I  understand  to  be  the  more  prevalent  doctrine  in  the  English  and 
American  courts  ;  and  that  the  contracts  and  acts  of  competent  parties,  when  free  from 
fraud  of  every  kind,  and  made  or  done  with  full  knowledge  of  all  the  facts,  ought  not  to 
be  disturbed  on  the  allegation  of  ignorance  of  the  law.  It  strikes  my  mind  that  such 
investigations  as  the  relaxation  of  the  rule  would  lead  to,  must  be  hazardous  to  the 
conscience,  and  pernicious  as  precedents.  In  the  Spanish  law  the  rule  is  explicitly 
laid  down,  that  what  is  paid  through  ignorance  of  law  cannot  be  recovered  back,  be- 
cause, says  the  text,  we  are  all  obliged  to  know  the  laws  of  the  kingdom  ;  though  pay- 
ments through  error,  mistake,  or  ignorance  of  facts  of  what  was  not  due,  may  be 
recovered  back.  Institutes  of  the  Civil  Law  of  Spain,  by  Asso  k  Manuel,  b.  2,  tit.  11, 
c.  2.  Mr.  White,  in  his  Recopila^on  of  the  law  of  Spain  and  the  Indies,  says  that 
every  chapter  of  that  work  constitutes  the  corpus  Juri$  civilia  of  Texas. 

(/)  MUnes  p.  Duncan,  6  B.  ft  C.  671.  The  dictum  of  Bailey,  J.,  in  this  last  case, 
that  money  paid  by  mistake,  though  with  means  of  knowledge  of  the  fact,  cannot  be 
recovered  back,  is  contradicted  by  Mr.  Baron  Parke,  Kelly  p.  Solan,  9  M.  &  W.  54.    In 
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tracted  under  a  clear  mistake  of  his  legal  rights,  and  such  rights 
were  of  a  doubtful  character,  he  might  bo  relieved  in  equity. (;) 
The  distinction  in  the  above  rules  was  equally  known  to  the  civil 
law.  (A)  In  Lawrence  v.  Beaubein,{%)  the  distinction  between 
ignorance  of  the  law  and  a  mistake  of  the  law  was  leamedlj 
discussed,  and  it  was  held  that  the  latter  might  be  ground  for 
relief  in  equity,  though  the  former  could  not  (J)  A  third  general 
rule  on  the  subject  is,  that  equity  will  rectify  a  mistake  and 
give  relief,  and  decree  specific  performance  in  cases  of  written 
contracts,  where  there  is  a  plain  mistake  clearly  made  out  bv 
satisfactory  parol  proof,  or  even  fairly  and  necessarily  implied,  (ib) 

tluB  last  case  it  wu  adyiidged  that  money  paid  nnder  a  bcnajide  foigetfolneas  of  Cut^ 
which  disentitled  the  defendant  to  receive  it,  may  be  recovered  back*  Deaie  «.  Our,  S 
Green,  Gh.  (N.  J.)  518.  The  mistake  or  ignorance  for  which  a  contract  will  bs 
reUeved  in  equity  most  be  of  a  material  fact,  essential  to  its  chaiacter»  and  such  u  the 
party  would  not  by  reasonable  diligence  have  known«  when  pat  upon  inqoiry.  Broid* 
well  p.  Broadwell,  1  Gilm.  (Ill)  699,  s.  P. ;  Waite  v.  Leggett,  8  Cowen,  195 ;  iStocy, 
£q.  Jur.  155;  Buller,  J.,  in  Lowry  v.  Bourdieu,  Dong.  467 ;  Stevens  p.  Lynch,  12 
East,  88  ;  Ohamplin  v.  Laytin,  18  Wend.  407  ;  Cummins  v.  White^  4  Blackl  (Isi) 
856.  Foreign  laws  are  treated  as  fiusta,  and  ignorance  of  them  is  a  groond  for  relief 
like  the  ignorance  of  any  other  fiitct.  Bnige*s  Comm.  on  Colonial  and  Foreign  Lawit  iL 
741 ;  [Talbot  v.  Nat  Bank,  129  Mass.  67  ;  Devine  v.  Edwards,  101  IlL  188  ;  Cochiue 

9.  Willis,  1  L.  R.  Ch.  58.] 

(g)  Lammot  v.  Bowly,  6  Harr.  4  J.  500,  525,  526 ;  [Daniell  v.  Sinclair,  6  App. 
Cas.  181 ;  Rogers  v.  Ingham,  8  Ch.  D.  851.] 

(A)  Pothier,  Pand.  22.  6.  8,  n.  4-7 ;  ibu  sec.  4,  n.  10^  11 ;  ib.  41,  tit.  4,  L  S,  tee. 
15 ;  Code,  1.  18.  10. 

(0  2  Bailey  (S.  C),  628. 

(/)  Mr.  Jostioe  Bronson,  in  Ohamplin  v.  Laytin,  18  Wend.  416,  thought  that  tlie 
distinction  taken  in  the  Carolina  case,  between  ignoraace  of  the  law  and  mistake  of 
the  law,  was  not  solid. 

(k)  Gillespie  v.  Moon,  2  Johns.  Ch.  595  ;  Lyman  9.  United  Ins.  Co.,  ib.  630; 
Keisselbrack  v.  Livingston,  4  id.  144  ;  Andrews  p.  Essex  F.  ft  M.  Ins.  Co.,  8  Msmii, 

10,  15;  Dunlap  v.  Stetson,  4  id.  849,  872 ;  Hunt  p.  Bousmanier,  8  Wheaton,  174, 211 : 
1  Story,  Eq.  Jur.  164,  176 ;  Newson  v.  Bufferlow,  1  Dev.  Eq.  (N.  C.)  879 ;  1  Y«t* 
(Pa.),  132, 188,  487  ;  BaU  o.  Storie,  1  Sim.  ft  Stu.  210 ;  Lord  Eldon's  case,  cited  in  10 
Ves.  227  ;  Tilton  v.  TUton,  9  N.  H.  885  ;  Moale  •.  Buchanan,  11  GUI  ft  J.  814.  Mr. 
Justice  Story,  in  his  Comm.  on  Eq.  Jurisprudence,  181-194,  has  reviewed  andooUect«d 
most  of  the  English  and  American  cases,  and  drawn  the  proper  oondnsioDS  from  tfa€D 
with  his  customary  ability  and  accoraey.  Mr.  Justice  Turley,  in  Trigg  v.  Bead,  5 
Humph.  (Tenn.)  529,  has  elaborately  and  ably  examined  the  refined  distinctions  on  thii 
subject  So,  in  Dner  on  Insumnce,  i  182,  note  11,  the  cases  in  equity  correetifig  t 
clear  mistake  in  a  policy  of  insurance  are  collected.  In  Rogers  v.  Atkinson,  1  Kelly 
(Ga.),  12,  Ch.  J.  Lumpkin  accurately  collects  and  examines  the  principal  Engtish  aad 
American  cases  leading  to  the  establishment  of  the  principle,  that  equity  leliera 
agaiust  mistakes  as  well  as  fraud  in  contracts  in  writing.  Tlie  Mlgeet  was  veff 
lea  I  nedly  discussed  in  that  case. 
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*  7.  Of  passing  the  Title  by  DeUvery.^  (1. )  —  Of  Payment  *  492 

and  Tender.  —  When  the  terms  of  sale  are  agreed  on,  and 

1  Modes  of  Reding  a  Sale.  —  (a)  Change  bayer  with  his  oonaent ;  bat  this  miut  be 
of  Pomeuion.  —  A  sale  may  be  made  by  a  clearly  shown,  and  the  existence  of  a  yen- 
change  of  possession,  like  a  gift,  and  may  dor^s  lien  would  be  inconsistent  with  such 
operate  to  pass  the  title  although  the  trans-  a  change  of  possession.  Castle  v.  Sworder, 
action  is  illegal,  as  in  case  of  a  sale  on  6  H.  4  N.  828 ;  80  L.  J.  n.  a.  Ex.  810, 
Sunday.     Simpson  v,  Nichols,  8  M.  ft  W.  reyersing  8.  c.  29  id.  285  ;  Maryin  v.  Wal- 
240  ;  5  M.  &  W.  702 ;  Smith  v.  Bean,  15  lis,  6  £1.  &  BL  786,  approying  Elmore  v. 
N.  H.  577  ;  Myers  v.  Meinrath,  101  Mass.  Stone,  jMWf,  608,  n.  (a).    See  Beaumont  v, 
866  ;  Moore  v,  Kendall,  1  Chandler  (Wis.),  Brengeri,  6  C.  6.  801 ;  Cusack  v.  Robin- 
88.    Compare  the  cases  as  to  oonyeyances  son,  1  Best  ft  S.  299,  808  ;  Meyerstein  v, 
to  corporations  ultra  vires,  800,  n.  1,  (a).  Barber,  h,  B.  2  C.  P.  88,  62  (s.  p.  as  to 
It  is  worthy  of  notice,  that  there  may  be  pledge) ;  Janyrin  v.  Maxwell,  28  Wis.  61; 
a  deliyery  sniBcient  to  support  an  action  Weld  v.  Came,  98  Mass.  162.    But  see 
for  goods  sold  and  deliyered,  or  to  put  an  Eirby  v.  Johnson,  22  Mo.  864.    So  when 
end  to  the  right  of  stoppage  in  transitu,  the  goods  are  in  the  hands  of  a  third  per- 
when  there  is  not  an  acceptance  to  bind  son,  and  a  deliyery  order  is  giyen,  and  the 
the  contract  under  the  statute  of  frauds,  custodian  is  notified,  and  assents  to  hold 
A  carrier  ordinarily  represents  the  pur-  for  the  buyer.    See  Boardman  v.  Spooner, 
chaser  for  the  purpose  of  receiying,  not  of  18  Allen,    868  ;    1  Langdell's  Cases  on 
accepting,  the  goods.    Smith  v,  Hudson,  Sales,  1028,  No.  17  ;  Farina  v.  Home,  16 
6  Best  ft  S.  481 ;  Meredith  v.  Meigh,  2  M.  &  W.  119 ;  Knights  v,  Wiffen,  L.  R.  5 
£1.  ft  Bl.  864  ;  Hart  v.  Bush,  EL,  Bl.  &  Q.  B.  660.    But  cf.  668,  n.  1. 
£1.  494 ;  Hunt  v.  Hecht,  8  Exch.  814 ;  On  the  subject  of  deliyery,   compare, 
Froetburg  Mining  Co.  v.  N.  £.  Glass  Co.,  further,  Tansley  v.  Turner,  2  Bing.  N.  C. 
9Cush.  115;  Spencerv.Hale,  80  Vt.  314.  161;  Cooper  v,  BQl,   8  H.  ft  0.  722; 
In  general,  a  change  of  possession  may  Shindler  v.  Houston,  1  Comst.  261 ;  and 
take  place  while  the  goods  remain  in  the  the  comments  on  those  cases,  1  Langd. 
same  hands,  by  a  change  of  the  character  in  Sales,  1028,  No.  20.  See,  also,  some  cases 
which  the  party  holds.    The  nature  of  the  as  to  what  is  a  deliyery,  collected  ante,  448, 
fiction  by  which  senrants  and  agents  are  n.  1,  (c).     [Passing  of  Title,  —  The  legal 
identified  with  their  master  or  principal  requisites   to   the   passing  of  title  are : 
is  explained,  7  Am.  Law  Bey.  62-64,  and  (1.)  That  the  chattels  shall  exist  and  be 
has  been  alluded  to,  260,  n.  1.    If  goods  owned  by  the  seller  at  the  time  when  the 
are  already  in  the  hands  of  the  buyer,  as  title  is  to  pass.     (2.)  That  they  shall  be 
agent  of  the  seller,  and  it  is  agreed  that  specified.     (8.)  That  there  shall  be  a  mu- 
the  property  shall  pass  presently,  and  the  tual  assent  of  buyer  and  seller  to  the  pass- 
buyer  hold  in  hU  own  name,  there  is  a  ing  of  the  title  to  the  chattels  so  specified, 
change  of  possession,  and  an  acceptance  (1.)  .ErMtena.  —  It  is  usually  said  that 
and  actual  receipt  under  the  statute  of  the  existence  may  be  either  actual  or  po- 
frauds.     Edan  v.  Dudfield,  1  Q.  B.  802.  tential.     By  a  sale  of  a  thing  haying  a 
See  Markham  v.  Jaudon,  41  K.  Y.  286,  potential  existence  only,  one  of  two  things 
242  (s.  p.  as  to  pledge,  681,  n.  1).    The  must  be  meant:  either  that  the  title  is  to 
same  thing  is  true  when  the  seller  retains  pass  presently  to  something  out  of  which 
the  custody,  but  ceases  to  hold  in  his  own  something  else  is  to  grow  which  forms  the 
name,  and  keeps  the  goods  as  agent  of  the  real  object  of  the  bsrgain,  the  seller  usu- 
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the  bargain  is  struck,  and  everything  that  the  seller  has  to  do 
with  the  goods  is  complete,  the  contract  of  sale  becomes  absolute 


ally  haTiog  certain  obligations  as  to  per-  site,  this  is  clear  and  definite.  The  aaaent 
mitting  or  assisting  the  growth  ;  or  that  most  in  l^gal  contemplation  exist  when 
the  title  to  the  product  of  the  growth  is  to  the  titie  is  to  pass.  The  difficulties  aie 
pass  when  it  comes  into  existence  without  chiefly  evidentiary,  and  arise  mainly  in 
further  acts  of  the  parties.  Either  of  determining  what  preaomptions  are  to  he 
these  conceptions  is  legally  possible  ;  and  Indulged  in.  If  the  goods  are  specified, 
whether  a  given  case  shall  be  one  or  the  the  presumption  is  of  an  intent  to  pass 
other  depends  upon  the  intention.  There  the  titie  immediately.  Cases  supra,  n.  1; 
may  in  this  case,  as  in  all  others,  be  an  Heilbutt  p.  Hickson,  L.  R.  7  C.  P.  438  ; 
executory  contract  to  sell  in  the  future.  Ogg  v.  Shnter,  L.  R.  10  0.  P.  169 ;  Phil- 
See  Thrall  v.  HUl,  110  Mass.  828  ;  San-  lips  v.  Moor,  71  Me.  78.  But  of  ooone  it 
born  0.  Benedict,  78  111.  309 ;  Sawyer  v.  may  be  shown  that  a  cash  sale  was  in- 


Gerrish,  70  Me.  254 ;  Noyes  v.  Jenkins,  tended,  and  then  the  titie  will  not 

55  Ga.  586 ;  Moore  v.  Byrum,  10  S.  C.  until  payment      8o  the  passing  of  the 

452  ;  s.  c.  30  Am.  B.  58,  and  note  ;  Arques  titie  may  be  subject  to  other  oonditiona. 

V.  Wesson,  51  Cal.  620 ;  Hull  v.  Hull,  48  Infra,  498,  n.  1.    In  the  case  ni  nnaped- 

Conn.  250  ;  Headrick  v,  Brattain,  63  Ind.  fied  goods,  no  titie  can  pass  nntil  there  is 

438.  an  identification  and  an  assent  of  both 

When  the  chattels  have  not  even  a  po-  parties  to  the  passing  of  the  title  to  the 

tential  existence,  there  may  be  either  an  goods  as  identified.     Ordinarily  the  assent 

executory  contract  to  sell  in  the  future,  required  must  be  proved  by  direct  evi- 

requiring  further  acts  after  the  chattels  dence  that  both  parties  inspected  the  goods 

come  into  existence,  or  there  may  be  an  after  identification,  and  assented  to  them. 

agreement  that  the  title  shall  pass  of  itself  This  \a  usually  proved  as  to  one  party  by 

upon  the  chattels  coming  into  existence,  some  act  indicating  a  final  appropriation 

See  cases  infra,  (8.)      As  the  property  of  the  goods  to  the  contract    As  to  tiie 

must  come  into  existence  before  the  title  other,  there  must  be  either  an  inspectiGii 

passes,  so  if  it  is  destroyed  before  the  sale  or  a  waiver  of  the  right  to  inspect    But 

is  complete  there  can  be  no  passing  of  where  either  party  gives  to  the  other  an- 

title.    Elphick  v.  Barnes,  2  C.  P.  D.  821 ;  thority  to  appropriate  and  to  deal  with 

Thomas  v.  Enowles,  128  Mass.  22.  the  goods  in  a  manner  l^^ly  inconsistent 

(2.)  Specification.  —  It  is  evident  that  with  the  title  remaining  in  the  seller,  the 

in  general  the  goods,  the  title  to  which  is  title  will  pass  upon  such  appropriation  and 

to  pass,  must  be  identified.     It  is  to  be  dealing,  provided  the  goods  appropriated 

observed,  however,  that  in  the  case  of  a  answer  the  description  in  the  contract 

sale  of  a  part  of  a  larger  bulk  of  grain  or  Thns,  if  goods  be  ordered  from  a  distance, 

other  substance  of  uniform  character,   it  the  title  will  pass  on  shipment    So  the 

may  be  sufficient  if  the  proportion  which  title  may  pass  as  goods  come  into  existence 

the  buyer  is  to  take  is  specified,  he  becom-  or  as  they  are  put  into  a  certain  condition, 

ing  by  the  sale  a  tenant  in  common  of  the  if  such  is  the  agreement      Anderson  v. 

whole  mass.    See  cases  infra  ;  Gabarron  Morice,  1  App.  Cas.  718  ;  Stock  v.  Inglia, 

V.  Ereeft,  L.  R.  10  Ex.   274.     See  Iron  9  Q.  B.  D.  708 ;  Benner  r.  Puffer,  114 

Cliffs  Co.  p.  Bnhl,  42  Mich.  86  ;  Carpenter  Mass.    376  ;    McCaffrey    v,    Woodin,  65 

V.  Gmham,  ib.  191.  N.  Y.  459 ;  Clarke  v.  Foes,  7  Biss.  540  ; 

(3.)  Mutual  Asfient.  — As SLlegfilncixd'  Phillips  v.  Ocmulgee  Mills,  55  6a.  633. 
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as  between  the  parties,  without  actual  payment  or  delivery,  and 
the  property  and  the  risk  of  accident  to  the  goods  vest  in  the 

So,  doubtless,  where  the  buyer  has  author-  the  seller's  lien,  if  not  waived ;  but  if  there 

ity  to  select  and  take  away  the  goods,  the  is  a  deliveiy,  his  lien  is  devested.    It  may, 

title  will  pass  when  they  are  taken  away,  however,   sometimes  be  a  nice  question. 

The  transfer  of  possession  is  not  a  legal  whether  it  was  intended  to  pass  the  title 

requisite  to  the  passing  of  the  title,  but  is,  by  way  of  a  change  of  possession,  by  the 

of  course,  a  strong  indication  of  intention,  'vendor's  ceasing  to  hold  on  his  own  be- 

See  Noilh  British,  &c.  Ins.  Co.  v,  Moffatt,  half,  and  beginning  to  hold  as  agent  for 

7  L.  R.  C.  P.  25.    Subject  to  the  legally  the  purchaser,  or  by  way  of  conviejrance, 

established  presumptions,  the  question  of  without  delivery.    CSastle  v.  Sworder  and 

intent  is  one  of  fact  in  each  case.      See  other  cases  supra,  in  this  note,  under  (a) ; 

Heilbutt  V.  Hicksou,  L.  R.  7  C.  P.  488,  1  Am.  Law  Rev.  420 ;  Calcutta  &  B.  S. 

449  ;  Ogg  V.  Shuter,  L.  R.  10  C.  P.  159  ;  N.  Co.  v.  De  Mattos,  82  L.  J.  N.  s.  Q.  B. 

Hurd  V.  Cook,  75  N.  T.  454 ;  Dugan  v.  822,   885.    The  language  of  some  cases 

Nichols,  125  Mass.  48 ;  PhUlipa  v.  Moor,  seems  to  illustrate  the  difficulty  of  keeping 

71  Me.  78.  —  B.]  the  two  conceptions  distinct.    Langton  v, 

{b)  Conveyance.  ^  In  the  second  place,  Waring,  18  C.  B.  K.  8.  816,  881 ;'  White 

the  parties  may  transfer  the  title  without  «.  Welsh,  88  Penn.  St.  896. 

a  change  of  possession,  if  such  is  their  "  By  a  contract  for  the  sale  of  specific 

intention,   by  conveyance,  or  agreement  ascertained  goods,  the  property  immedi- 

suffidently  evidenced  that  the  title  shall  ately  vests  in  the  buyer,  and  a  right  to 

pass  presently.    Poei,  620 ;  Blackburn  on  the  price  in  the  seller,  unless  it  can  be 

Sale,  197,  827 ;  Dixon  v,  Yates,  5  B.  ft  Ad.  shown  that  such  was  not  the  intention  of 

318,  340 ;  Meyerstein  v.  Barber,  L.  R.  2  the  parties."    [Reeder  v,  Machen,  57  Md. 

C.  P.  88,  51  ;  L.  R.  4  H.  L.  817,  826 ;  56.]    The  fact  that  the  seller  is  to  do 

Laidler  v.  Burlinson,  2  M.  &  W.  602,  616  ;  something  to  the  goods  sold,  on  his  own 

Spartali  v,  Benecke,  10  C.  B.  212,   216,  behalf,  as  in  Hanson  v.  Meyer,  or  for  the 

223,  and  note ;  Packard  v.  Wood,  4  Gray,  benefit  of  the  buyer,  as  in  Rugg  v.  Minett, 

807,  810  ;  Gwynn  v.  Hodge,  4  Jones  (N.  or  that  an  act  remains  to  be  done  by  or  on 

C),  168  ;  Webber  v,  Davis,  44  Me.  147  ;  behalf  of  both  parties,  as  in  Simmons  v. 

Tome  V.  Dubois,  6  Wall.  548,  approving  Swift,  before  the  goods  are  delivered,  ia 

The  Sarah  Ann,  supra,  n.  (a) ;  Russell  v.  important,  because  it  indicates  such  con- 

Carrington,    42    N.   Y.  118  ;    Bailey  v.  trary  intention.     Oilmour  v.  Supple,  11 

Smith,  48  N.  H.  141, 148.    See  Austin  on  Moore,  P.  C.  551,  566  ;  CalcutU  ft  B.  S. 

Jurisp.  8d  ed.  1005  et  seq..  Table  II.  n.  4,  N.  Co.  v.  De  Mattos,  32  L.  J.  N.  8.  Q.  B. 

C.  c,  where  will  be  found  the  explanation  822,  329 ;  [Mobile  Savings  Bank  v.  Fry, 

of  the  place  of  the  present  chapter  on  Ala.,  1882].    Accordingly,  the  presump- 

Contracts,  and  why  it  is  mainly  occupied  tion  raised  by  these  facts  may  be  rebutted 

with  the  topic  of  Sales.    Of  course,  since  by  stronger  evidence  of  an  intention  to 

the  statute  of  frauds,  the  agreement  must  pass  the  property.     Young  v.  Matthews, 

be  shown  by  the  requisite  evidence,  or  it  L.  R.  2  C.  P.  127  [  Turley  v.  Bates,  2  H. 

will  be  void.     A  change  of  title  must  not  t  C.  200  ;  Kelsea  v,  Haines,  41  N.  H. 

be  confoanded  with  delivery.    When  the  246,  256  ;  Boswell  r.  Green,  1  Dutcher, 

facts  only  show  an  intention  to  appropri-  890,  398 ;  Sewell  v.  Eaton,  6  Wis.  490. 

ate  an  article  to  the  contract  and  to  pass  Hanson  v.  Meyer  (infra,  494,  496,  n.  (a)) 

the  title,  the  title  would  pass  subject  to  is  explained,  1  Langd.  Sales,  1026,  on  the 
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buyer,  (a)    He  is  entitled  to  the  goods  on  payment  or  tender  of 
the  price,  and  not  otherwise,  when  nothing  is  said  at  the  sale  as 

(a)  Noy'tt  Maxims,  c.  42 ;  2  Bl.  Gomm.  448 ;  Lord  Ellenborougb,  in  Hiade  n 
WhitehouBe,  7  East,  571 ;  Code  Kapoleon,  n.  1588 ;  Cinl  Code  of  Lonisiaiia,  art.  2481; 
Tarling  v,  Baxter,  6  B.  4  C.  860;  Fletcher  v.  Howard,  2  Aiken  (Vt),  115  ;  Potter  r. 
Coward,  Meigs  (Tenn.),  22.  Mr.  Justice  Stoiy  obserred,  in  the  case  of  the  Br|g  Snah 
Ann,  2  Summer,  211,  that  he  knew  of  no  principle  of  law  which  establishes  that  a 


ground  that  payment  of  the  price  was  for* '  trusts,   it   was   held  that  the   ndHitiem 

merly  presumptively  a  condition  precedent  passed  to  the  mortgagee  befors  he  took 

to  the  vesting  of  the  title  in  buyer,  unless  possession.    Holroyd  v.  Msnthull,  10  H. 

the  sale  was  upon  credit.     But  this  is  not  L.  C.    191 ;    Bacon's  Maxima,   Beg.  14 ; 

so  now  in  England,  when  the  goods  are  504,  n.  (c),  ad  /.  ;  Peunock  v.    Goe,  28 

ascertained,  and  the  price  fixed.    Clarke  How.  117  ;  Smithurst  v.  Fidmnndis  1  Me- 

V.  Spence,  4  Ad.  ft  £1.  448,  469.   And  the  Carter  (N.  J. ),  408  ;  PhiL,  WU.,  ft  Belt. 

title  is  presumed  to  pass  even  in  Massa-  B.  B.  v.  Woelpper,  64  Penn.  866.     So^  it 

chusetts,    if   the   goods    are    delivered,  is  believed,  in  some  cases  at  law,  e.  ^.  on 

Scudder   v.    Bradbury,   106  Mass.    422.  the  appropriation  by  the  seller  of  ^edfie 

But  it  may  be  shown  that  the  deliveiy  goods  to  the  contract,  if  the  poicfaaser  has 

was  on  a  condition  which  has  not  been  previously  assented  to  the  sellei's  makiig 

complied  with.    lb.  ;  post,  498,  n.  1.    Of  the  election.    Aldridge  v.  Johnson,  7  EL 

courM  the  risk  goes  with  the  title.     Text  ft  BL  885  ;  Langton  p.  Higgins,  4  Hnrist. 

and  cases  aupra;  Taylor  v.  Lapham,  18  ft  N.  402;  Langton  v.  Warinn^  18  CL  Bb 

Allen,  26.    The  American  cases  go  further  N.  s.  815.     Compare  Jenner  v.  Smith,  L. 

than  the  English  in  holding  the  title  to  B.  4  C.  P.  270.    The  English  oouits,  how. 

pass  by  a  sale  ex  a  mass  before  separation,  ever,  do  not  seem  to  consider  the  oiiginal 

especially  in  those  cases  where  either  party  contract   to    be  that  which  operates  to 

would  be  at  liberty  to  make  a  partition  in  transfer  the  title  in  these  cases,  and  do 

pais,     Eimberly  v.  Patchin,  19  N.  Y.  880;  not  openly  go  further  than  to  sustain  a 

Bussell  p.   Carrington,    42  N.  Y.  118 ;  power  to  seize  after-acquired   goods,    if 

Cushing  V.  Breed,  14  Allen,  876 ;  Hall  tr.  acted  upon.    Carr  v.  AUatt,  27  L.  J.  x.  8. 

Boston  ft  W.  R.  R.,  ib.  489,  448  ;  Warren  Ex.  385,  8  H.  &  N.  Am.  ed.  964  ;  ChideO 

V.  Milliken,  57  Me.  97  ;  6  Am.  Law  Rev.  v,  Galsworthy,  6  C.  B.  K.  8.  471 ;  Con- 

458,  469.      Oontra,  Campbell  v.  Mersey  greve  v.  Evetts,  10  Exch.  298  ;  [CoUyer 

Docks  ft  Harbor  Board,  14  C.  B.  n.  s.  412 ;  v.  Isaacs,  51  L.  J.  Ch.  14  ;]  Otis  p.  SSD, 

OUlett  V.  Hill,  2  Cr.  ft  M.  580,  585,  and  8  Barb.  102.    In  Andrew  v.  Newcomh^  82 

otlier  English  cases ;  590,  n.  1.  N.  Y.  417,  it  is  admitted  that  a  previously 

(e)  CoTUract  operating  as  Conveyance,  —  made  contract  may  pass  the  title  to  crops 

Lastly,  an  executory  or  true  contract  may  as  they  come  into  being,  but  it  is  stated 

operate  as  a  conveyance  on  the  happening  as  an  exception  to  the  genersl  nde.    Ct 

of  a  certain  event  before  delivery,  at  least  866,  n.  1,  A.  {/ ).      [The  cases  upon  the 

in  equity,  if  the  contract  shows  an  inten-  point  here  discumed  are  in  irreooncQable 

tion  to  pass  the  title  when  that  event  conflict.     That  such  a  sale  or  mortgage  is 

happens,  and  gives  the  marks  by  which  void,  see  Noyes  v.  Jenkins,  56  Ga.  586 

the  goods  covered  by  it  may  then  be  as-  (sale) ;  Griffith  v.  Douglass,  78  Me.  682 

certained.     Thus  when  a  mortgage  con*  (mortgage).    That  it  is  invalid  as  against 

tained  a  covenant  that  after-added  ma-  subsequently  attaching   creditors   unl< 


chinery  should  be  subject  to  the  original     possession  ib  taken,  see  Chsse  «.  Denny, 
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to  the  time  of  delivery,  or  the  time  of  payment  {x)  The  pay- 
ment or  tender  of  the  price  is,  in  such  cases,  a  condition  pre- 
cedent, implied  in  the  contract  of  sale,  and  the  buyer  cannot 
take  the  goods,  or  sue  for  them,  without  payment ;  for,  though 
the  vendee  acquires  a  right  of  property  by  the  contract  of  sale, 

sale  of  personal  goods  is  inyalid,  because  they  are  not  in  possession  of  the  rightfal 
owner,  but  are  withheld  by  a  wrongdoer.  The  sale  is  not,  under  such  circumstances, 
the  sale  of  a  right  of  action,  but  a  sale  of  the  thing  itself,  and  good  to  pass  the  title 
against  every  person  not  holding  the  saine  under  a  hcna  fide  title,  for  a  valuable  con- 
sideration, without  notice,  and  aforUori  against  a  wrongdoer. 


130  Mfss.  566.  That  it  is  valid  in  equity, 
and  passes  the  title  as  the  chattels  are  ac- 
quired, see  Brett  v.  Carter,  2  Low.  458 ; 
McCaffrey  v.  Woodin,  65  N.  T.  459,  where 
it  is  said  to  give  a  license  to  seize  only  at 
law,  but  to  pass  title  on  acquisition  in 
equity ;  Parker  v.  Jacobs,  14  S.  C.  112 ; 
First  Nat.  Bank  v.  Tumbull,  32  Gratt. 
695.  See  further,  Moore  v.  Byrum,  10 
8.  C.  452  ;  8.  c.  30  Am.  R.  58  and  note  ; 
Phelps  V.  Murray,  2  Tenn.  Ch.  746  ;  Beall 
V.  White,  94  U.  S.  382.  —  B.] 

{d)  Estoppel.  —  When  the  property  has 
not  passed,  and  the  goods  had  not  been 
specified,  the  seller  has  been  held  to  have 

{z)  If  the  sale  is  expressly  or  impliedly 
for  cash,  the  seller  may  within  a  reason- 
able time  treat  their  delivery  as  condi- 
tional and  reclaim  the  goods,  if  payment 
is  not  promptly  made.  Paul  v.  Reed,  52 
N.  H.  136  ;  Cole  v.  Berry,  42  N.  J.  L. 
308 ;  Merchants'  Exchange  Bank  v. 
McGraw,  59  Fed.  Rep.  972 ;  Hall  r.  Mo. 
Pac.  Ry.  Co.,  50  Mo.  App.  179  ;  Lamont 
V,  Le  Fevre,  96  Mich.  175 ;  Leatherbuiy 
V.  Connor,  54  N.  J.  L.  172.  The  question 
whether  title  jiassed  by  the  deliveiy  of  the 
goods  depends  upon  the  parties*  intention 
as  inferred  from  the  terms  of  sale  and  the 
circumstances  surrounding  it.  Beardsley 
V.  Beardsley,  188  U.  S.  862  ;  Van  Winkle 
V.  CroweU,  146  U.  S.  42 ;  Woodward  v. 
Boone,  126  Ind.  122 ;  Wigton  v,  Bowley, 
130  Mass.  252  ;  Fogg  v,  Millis,  138  Mass. 
443  ;  Frazier  v.  Simmons,  139  Mass.  581 ; 


estopped  himself  to  deny  that  it  had,  by 
assenting  to  a  delivery  order  presented  by 
a  subvendee,  and  so  inducing  him  to  pay, 
or  not  to  take  measures  to  protect  himself 
if  he  has  paid.  Knights  v.  Wiffen,  L.  R. 
5  Q.  B.  660.  See  Woodley  v.  Coventry, 
8  H.  ft  C.  164.  The  former  case  has  been 
criticised  by  the  present  writer,  6  Am. 
Law  Rev.  470,  and  both  of  them  are 
doubted  in  1  Langdell's  Cases  on  Sales, 
1028.  In  revising  this  note,  which  was 
written  before  the  appearance  of  Langdell's 
Cases  on  Sales,  much  assistance  has  been 
derived  from  the  unpretentious  but  mas- 
terly index  to  that  work. 

Schreyer  v.  Kimball  L.  Co.,  54  Fed.  Rep. 
658  ;  H.  B.  Claflin  Co.  v,  Kam,  7}5  id.  578. 

Delivery  to  a  carrier  usually  employed, 
or  to  one  designated  by  the  purchaser,  is 
deliveiy  to  the  latter,  and  the  sale  cannot 
afterwards  be  revoked  beyond  the  right  of 
stoppage  in  transit  Whitman  Agr.  Co.  t;. 
Strand,  8  Wash.  647  ;  Kelsea  v.  Ramsey 
ft  0.  M.  Co.,  55  N.  J.  L.  320 ;  Liggett  ft 
M.  T.  Co.  V.  Collier  (Iowa),  56  N.  W. 
417  ;  Meyer  B.  D.  Co.  v,  McMahan,  50 
Mo.  App.  18 ;  Barr  v.  Borthwick,  19- 
Oregon,  5.78 ;  Foley  v.  Felrath,  98  Ala. 
176. 

A  contract  of  sale,  though  indefinite  aa 
to  quantity  and  time,  is  binding  as  ta 
the  goods  which  are  delivered  and  ac- 
cepted. McCoU  V.  Jackson  Iron  Co.,  98- 
Mich.  482  ;  Keal  v.  Shewalter,  5  Ind» 
App.  147. 

[885] 


»  494  OP  PERSONAL  PROPERTT.  [PABT  T. 

he  docs  not  acquire  a  right  of  possession  of  the  goods 
*  493  *  until  he  pays  or  tenders  the  price,  (a)     But  if  the  goods 

are  sold  upon  credit,  and  nothing  is  agreed  upon  as  to  the 
time  of  delivering  the  goods,  the  vendee  is  immediately  entitled 
to  the  possession,  and  the  right  of  possession  and  the  right  of 
property  vest  at  once  in  him ;  though  the  right  of  possession  is 
not  absolute,  but  is  liable  to  be  defeated,  if  he  becomes  insolvent 
before  he  obtains  possession,  {b)  If  the  seller  has  even  despatched 
the  goods  to  the  buyer,  and  insolvency  occurs,  he  has  a  right,  in 
virtue  of  his  original  ownership,  to  stop  them  in  transitu;  for, 
though  the  property  is  vested  in  the  buyer,  so  as  to  subject  him 
to  the  risk  of  any  accident,  he  has  not  an  indefeasible 'right 
to  the  possession ;  and  his  insolvency,  without  payment  of  the 
price,  defeats  that  right,  equally  after  the  transitus  has  begun, 
as  before  the  seller  has  parted  with  the  actual  possession  of  the 
goods.  Whether  default  in  payment,  when  the  credit  expires, 
will  destroy  that  right  of  possession,  if  the  vendee  has  not  before 
that  time  obtained  actual  possession,  and  put  the  vendor  in  the 
same  situation  as  if  there  had  been  no  bargain  for  credit,  was 
left  undecided  in  Bloxam  v.  SanderSj(c)  though  as  between  the 
original  parties  that  consequence  would  follow,  (rf) 

(2.)  Of  Earnest  and  Part  Payment  by  Statute  of  Frauds,  — To 
make  the  contract  of  sale  valid  in  the  first  instance  according  to 
statute  law,  there  must  be  a  delivery  or  tender  of  it,  or  payment, 
or  tender  of  payment,  or  earnest  given,  or  a  memorandum  in 
writing  signed  by  the  party  to  be  charged ;  and  if  nothing  of  this 
kind  takes  place,  it  is  no  contract,  and  the  owner  may  dispose 

of  his  goods  as  he  pleases,  (e)    The  English  statute  of 
*494  'frauds  of  29  Gar.  II.   c.   3,  sec.  17  (the  provisions  of 

(a)  Glanville,  b.  10,  c.  14 ;  Langfort  v.  Tiler,  1  &ak.  112  ;  Hob.  41  ;  1  H.  BL  36S ; 
Bloxam  v.  Sanders,  4  6.  &  C.  941 ;  Lafon  v,  De  Armas,  12  Bob.  (La.)  698,  022.  See 
infra,  497,  8.  c.     [But  see  492,  n.  1,  (6).] 

[h)  Hanson  t;.  Meyer,  6  East,  614;  Bay  ley,  J.,  in  Bloxam  v.  Sanders,  4B.lcC.941; 
and  in  Simmons  v.  Svrift,  5  id.  857. 

(c)  4  B.  &  C.  941. 

{d)  This  has  been  so  decided  in  Hunter  v,  Talbot,  3  Sm.  ft  M.  754,  and  in  New 
V.  Swain,  Dan.  4b  Lloyd's  Merc.  Cases,  198,  where  it  was  held,  that  if  the  buyer  does 
not  pay  when  the  time  of  payment  arrives,  the  seller  in  that  case  has  a  right  to  retain 
the  goods.  It  was  held,  in  that  case,  that  the  right  of  the  seller  to  retain  the  goods 
existed,  though  the  goods  were  left  with  the  seller  on  rent  If,  however,  the  rent 
had  been  actually  received,  it  would  seem  to  have  amounted  to  an  actual  tranafer. 

(c)  Noy's  Maxims,  c.  42 ;  Tempest  r.  Fitzgerald,  3  B.  4b  Aid.  680. 
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which  prevail  in  the  United  States,  with  the  exception  of 
Louisiana),  declares,  that  no  contract  for  the  sale  of  goods,  for 
the  price  of  £10  or  upwards,  shall  be  good,  except  the  buyer 
shall  accept  part  of  the  goods,  so  sold,  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in 
part  payment ;  or  unless  some  note  or  memorandum  in  writing  of 
the  bargain  be  made,  and  signed  by  the  parties  to  be  charged,  or 
their  agents  thereunto  lawfully  authorized,  (a)  (^)     If,  therefore, 

(a)  The  New  York  Revised  Statutes,  ii  136,  sec.  8,  8,  apply  to  the  sale  of  goods, 
chattels,  or  things  in  action,  for  the  price  of  fifty  dollars  or  more,  and  declare  that 
there  must  be  a  note  or  memorandum  of  such  contract,  in  writing,  subscribed  by  the 
parties  to  be  charged,  or  the  lawful  agent  of  the  party ;  or  the  buyer  accept  and 
receive  part  of  the  goods,  or  the  evidences,  or  some  of  them,  of  the  things  in  action  ; 
or  at  the  time  pay  some  part  of  the  purchase-money.  The  statute  puts  equitable 
transfers  of  choses  in  action  on  a  footing  similar  to  that  ou  which  sales  of  goods  stand. 
The  English  statute  is  not  so  broad.  It  does  not  reach  thiftgs  in  adionj  as  shares  in  a 
banking  company.  Humble  v,  Mitchell,  S  Perry  &  Dav.  141  ;  s.  c.  11  Ad.  ft  £1.  205. 
The  New  York  statute  requires  the  name  of  the  party  to  be  changed  to  be  literally  sub- 
scribed,  or  signed  below  or  at  the  end  of  the  memorandum,  and  the  more  loose  doctrine 
under  the  English  statute  as  to  signing  is  not  sufficient.  Davis  v.  Shields,  26  Wend. 
841.  In  Connecticut,  the  price  limited  is  $85,  and  in  New  Jersey,  $80,  or  upwards. 
In  England,  the  provisions  of  the  I7th  section  of  the  statute  of  frauds  have  been  lately 
extended  by  statute  to  contracts  for  the  sale  of  goods,  "  notwithstanding  the  goods  may 
not,  at  the  time  of  the  contract,  be  actually  made.**  The  Revised  Statutes  of  Massa- 
chusetts, of  1836,  and  of  Ck>nnecticut,  1888,  and  of  New  Jersey,  1794,  follow  the  words 
of  the  English  statute  of  frauds. 

The  English  Statate  of  Frauds  and  Perjuries,  29  Car.  II.  c.  8,  carries  its  influence 
through  the  whole  body  of  our  civil  jurisprudence,  and  is  in  many  respects  the  most 
comprehensive,  salutary,  and  important  legislative  regulation  on  record,  affecting  the 
security  of  private  rights.    It  seems  to  have  been  intended  to  embrace  within  its  provi- 


(y)  [StatuU  of  Frauds,  — (I,)  Purpose 
and  Effect,  —  Tlie  main  purpose  of  the 
statute  was  to  prevent  those  frauds  which 
are  incident  to  proof  by  oral  testimony, 
by  requiring  either  written  evidence  or  the 
performance  of  some  outward  act  capable 
of  easy  proof,  and  which  should  be  a  mark 
of  the  deliberate  intent  of  the  parties  to 
conclude  the  bargain.  See  Littledale,  J., 
in  Smith  v.  Snrman,  9  B.  ft  G.  561.  There 
have  been  several  theories  as  to  the  effect 
of  the  statute,  (a)  That  it  renders  con- 
tracts which  fall  within  its  scope  and  as 
to  which  its  terms  are  not  complied  with 
▼oiil.  Pollock  on  Contracts,  {h)  That  it 
only  affects  the  modes  of  proof  of  con- 


tracts within  it;  a  theoiy  which  it  seems 
difficult  to  reconcile  with  the  decisions  in 
the  same  cases  that  the  statute  must  be 
satisfied  before  action  brought.  Townsend 
V.  Hai^gnives,  118  Mass.  825 ;  Norton  v.  Si- 
monds,  124  Mass.  19 ;  Pink  ham  o.  Mattoz, 
58  N.  H.  600;  Binl  v.  Munroe,  66  Me.  887; 
Phillips  r.  The  Ocmulgee  Mills,  55  Ga. 
638.  (c)  That  it  renders  the  contract  non- 
enforceable  without  destroying  its  sub- 
stantive validity.  Sea  9  Am.  L.  Rev.  434. 
(2).  What  ContmcCs  are  within  the 
Statute.  —  (a)  What  is  a  "SaUr  —  See 
infra,  604,  n.  1.  In  New  York,  the  test  is 
whether  the  goods  existed  in  solido  at  the 
time  of  the  contract.     Cooke  v,  Millard, 
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earnest  money  be  given,  though  of  the  smallest  value,  or  there 
be  a  delivery  or  payment  in  whole  or  in  part,  or  a  note  or 

aiont  the  sabject-matter  of  all  contracts,  and  a  sketch  of  its  eeaeotial  parts  inay  ftefli* 

tate  the  knowledge  and  stady  of  it 

The  Ist  section  enacts,  that  parol  leases,  estates,  interests  of  freehold,  or  toms  ol 
years  in  land,  shall  have  the  effect  of  estates  at  will  only. 

The  2d  excepts  leases  not  exceeding  three  years,  and  whoe  the  rent  receiTed  shaU  be 
at  least  two  thirds  of  the  improved  valae. 

The  8d,  that  no  leases,  or  interests  of  freehold,  or  terms  for  years,  shall  be  assigned, 
granted,  or  surrendered,  except  by  deed  or  note,  in  writing,  signed,  &o. 

The  4th,  that  no  action  shall  be  maintained  to  chaige  an  execator  or  administrator 
upon  any  special  promise  to  answer  oat  of  his  own  estate  ;  or  to  chaige  the  defen- 
dant upon  any  special  promise  to  answer  for  the  debts,  defanlt,  or  miscarrisga  of 
another ;  or  to  chaige  any  person  npon  an  agreement  made  in  consideration  of  mar- 
riage ;  or  npon  any  contract  or  sale  of  lands,  or  any  interest  in  or  concerning  them ; 
or  upon  any  agreement  not  to  be  performed  within  a  year,  nnless  the  agreement,  or 
some  note  thereof,  be  in  writing,  signed,  &c. 

The  6th  and  6th  apply  to  devises  of  land. 


65  N.  Y.  852.  In  this  case,  however,  the 
court  give  the  preference  to  the  English 
test  as  correct  on  principle.  See  Crockett 
V.  Scribner,  64  Me.  447.  In  Massachu- 
setts, the  test  is  whether  the  goods  are 
made  in  the  regular  course  of  business  and 
fit  for  the  general  market,  or  are  made 
under  the  special  instructions  of  the  pur- 
chaser. Ooddard  v.  Binney,  115  Mass. 
450.  So,  Meincke  v.  Falk,  55  Wis.  427. 
{b)  What  are  **  Goods,  Wares,  and  Mer- 
ehandises,"  (x)  *— Growing  Jruetus  natU' 
rales  are  not.  Marshall  v.  Green,  1  C.  P. 
B.  85,  42.  Fixtures  are  not*  Lee  v, 
Gaskell,  1  Q.  B.  D.  700 ;  Strong  p.  Doyle, 


110  Mass.  92.  Shares  of  stock  and  prom- 
issory  notes  have  been  held  to  be  within 
the  terms.  Boaidman  v.  Cutter,  128  Mass. 
888 ;  Baldwin  v.  Williams,  8  Met  865. 
But  see  Humble  v.  Mitchell,  11  A.  ft  K 
205 ;  Duncuft  v.  Albrecht,  12  Sim.  189. 

(3.)  Prieeor  Value.  —  It  is  the  price  or 
value  of  all  the  articles  included  in  an 
entire  contract  that  forms  the  test  AHard 
V,  Greasert,  61  N.  Y.  1 ;  Gault  v.  Brown, 
48  N.  H.  183, 185.  See  Conston  v.  Chap- 
man, 2  L.  R.  H.  L.  Sc  250 ;  Wells  v.  Day, 
124  Mass.  88,  where  the  contracts  were 
not  entire. 

(4.)  Aeeepta$iee  amd  Actual  B^ee^  {y) 


(«)  ''  Goods,  wares,  and  men^ndise," 
include  a  bond  and  mortgage :  Greenwood 
V.  Law,  55  N.  J.  L.  168 ;  or  promissory 
notes :  Bernhardt  v.  Walls,  29  Mo.  App. 
206 ;  Boardman  v.  Cutter,  128  Mass.  888. 
The  words  do  not  include :  shares  of  cor- 
porate stock :  Meehan  v.  Sharp,  151  Mass. 
564 ;  Amsinck  v,  American  Ins.  Co.,  129 
Mass.  186 ;  partnenhip  agreements  as  to 
profits  from  real  or  personal  estate;  the 
former  also  not  being  held  an  interest 
in  land  within  the  statute:  McElroy 
V.  Swope,   47  Fed.   Bep.  880;    Reed  v. 

[888] 


Meagher,  14  CoL  885;  Ostnnder  v. 
Snyder,  78  Hun,  878 ;  Case  v,  Sc^er,  4 
Wash.  St  492  ;  Bates  v.  Babcock,  95  Cbl. 
479 ;  Flower  v.  Bamekoff,  20  Oregon,  182; 
Yon  Trotha  v.  Bambeiger,  15  Col.  1 ;  per- 
sonal property  upon  which  the  seller  has 
performed  labor  before  deliveiy.  Bagby 
V.  Walker,  78  Md.  289;  Flynn  v.  Dough- 
erty, 91  Cal.  669. 

(y)  To  avoid  the  statute,  the  bayar 
must  have  both  accepted  and  actually 
received  the  goods ;  hence  the  seller  moat 
have  delivered  the  goods  sold,  or  a  part 
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memorandum  of  the  contract  duly  signed^  the  contract  is  bind- 
ing, and  the  property  passes  to  the  vendee,'  with  the  risk  and 

The  7th,  8th,  and  9th  apply  to  deelantiQiis  and  aaaignmentB  of  troatB,  which  are  re- 
quired to  be  in  writing,  except  implied  tnuta. 
The  10th  gives  a  remedy  against  the  lands  of  eettui  fue  trud. 
The  11th  relieves  heirs  from  liabilities  out  of  their  own  estates. 
The  12th  regulates  pur  atUer  vie. 

The  18th,  14th,  16th,  and  16th  sections  apply  to  judgments  and  executions. 
The  17th  enacts  that  no  contract  for  the  sale  of  goods  of  £10,  and  upwards,  shall  be 
good,  unless  the  buyer  accepts  part  of  the  goods  sold,  and  actually  receives  the  same, 
or  gives  something  in  earnest  to  bind  the  baigain,  or  in  part  payment ;  or  some  note 
or  memorandum  in  writing,  of  the  bargain,  be  made  and  signed,  &c. 
The  intention  was  to  comprehend  within  the  4th  and  17th  sections  the  subject- 
matter  of  every  parol  contract,  of  which  uncertainty  in  the  terms  was  likely  to  produce 
perjury.     In  Scotland,  France,  Holland,  &c.,  there  is  no  such  provision  as  the  English 
statute  of  frauds,  and  sales  of  goods  may  be  established  by  parol  proof,  though  in 
France,  such  latitndinarian  proof  is  especially  applicable  to  mercantile  cases.     Mr. 
Bell  questions  the  superior  pplicy  or  safety  of  the  strict  rule  of  evidence  required  by 
the  English  statute  of  frauds.    Bell  on  the  Contract  of  Sale,  Edin.  1844,  p.  63-78. 

^  The  contract  is  binding,  but  whether  parties.    The  effect  of  the  statute  appears 

the  property  passes  or  not  seems  to  de-  to  be  only  to  require  that  an  intention  to 

pend  on   the  same  considerations  upon  pass  the  property  shall  appear  by  certain 

which  it  would  depend  apart  from  the  kinds  of  evidence.    See  Beig.  Sales,  246. 
statute  of  frauds,  viz.,  the  intention  of  the 


«—  (a)  Aceeptanee.^Aceeptuice  and  actual 
receipt  are  different  things,  and  should  be 
carefully  distinguished.  The  acceptance 
may  be  either  before,  after,  or  contempo- 
raneous with  the  receipt.  Hewes  v.  Jor- 
dan, 89  Md.  472 ;  Bullock  v.  Tschergi,  18 
Fed.  Rep.  845.  By  acceptance  is  meant  an 
«8sent  by  the  buyer  to  take  certain  ascer- 
tained goods  as  the  goods  contracted  for, 
or  as  a  part  of  them.   In  a  sale  of  specified 


goods,  the  same  evidence  that  proves  the 
sale  will  ordinarily  prove  an  acceptance. 
But  in  a  sale  of  unspecified  goods  it  is 
necessary  that  the  buyer  should  have  an 
opportunity  to  inspect  the  goods  after 
they  are  specified,  and  should  signify  his 
assent  to  them.  Knight  v,  Mann,  118 
Mass.  143 ;  Remick  v.  Sandford,  120  Mass. 
809 ;  Hopton  v.  McCarthy,  10  L.  R.  Ir. 
266.    The  right  to  inspect  may,  however. 


of  them.  This  is  a  question  of  fact,  in 
determining  which  the  seller's  conduct  is 
the  chief  thing  to  be  considered ;  if  he  has 
not  so  acted  towards  the  goods  as  to  divest 
himself  of  his  lien  upon  them  for  the 
price,  there  is  no  receipt  under  the  statute. 
See  Browne,  St  of  Frauds  (6th  ed. ),  |  817 
4t  9eq,  To  constitute  acceptance,  the 
buyer's  conduct  must  show  that  he  has 
identified  and  recognized  them  as  the 
goods  intended  to  be  his  by  the  alleged 
contract.    Ibid.  |  816  i ;  Taylor  v.  Smith, 


[1898]  2  Q.  B.  65 ;  Abbott  v.  Woolsey, 
[1895]  2  Q.  B.  96;  Rodgers  v.  Jones, 
120  Mass.  420. 

Under  |  17  of  the  Statute  of  Frauds 
the  note  or  memorandum  of  the  contract, 
in  order  to  be  available  in  a  suit  thereon 
relating  to  goods,  must  have  been  in  ex- 
istence when  the  suit  was  commenced. 
Lucas  V.  Dixon,  22  Q.  B.  D.  857. 

SUUvU  of  Frauds  —  (A. )  OentraL  — 
As  to  personal  property,  a  contract  within 
the  statute  is  voidable  only.     Lowman  v. 
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under  the  qualifications  already  stated.  (5)    Whether  adeliyerj 
of  a  part  of  an  entire  stock  lot,  or  parcel  of  goods,  be  a  virtual 

{b)  Noy's  Maxims,  uhi  supra;  Shep.  Touch.  224  ;  Bach  v.  Owen,  5  T.  R.  409.  A 
bill  of  sale  of  personal  property,  daly  perfected,  paaaes  the  title  as  effectnaUy  as  actual 
delivery.  The  enrolmeut  is  a  substitute  for  actual  delivery,  and  the  vendee  is  clothed 
with  the  constructive  possession,  and  competent  to  convey.  Clary  v.  Prayer,  8  Gill 
k  J.  398  ;  vide  infra,  531,  8.  P. 

be  waived,  and  such  waiver  may  be  proved  fer  of  possession  which  is  sufficient  to  de- 

by  any  dealing  with  the  goods  inconsis-  feat  that  lien  will  also  be  an  actual  receipt 

tent  with  the  retention  of  the  right.    Mor-  Marshall  v.  Green,  1  C.  P.  D.  35  ;  Safford 

ton  0.  Tibbett,  15  Q.  B.  428.    It  has  been  p.  McDonough,  120  Mass.  290  ;  Rodgeis 

said  that  there  may  be  an  acceptance  suffi-  v,  Jones,   129  Mass.    420.     Strictly  the 

clent  to  satisfy  the  statute  and  yet  remain  wording  of  the  statute  would  seem  to  re> 

a  right  to  reject  the  goods.    Morton  v.  quire  that   the    legal   possession  should 

Tibbett,  15  Q.  B.  428  ;  Kibble  v.  Gough,  vest  in  the  buyer,  and  that  no  more  than 

88  L.  T.  204 ;  Richard  v.  Moore,  ib.  841  ;  the  custody  should  be  left  even  iu  the 

Remick  v.  Sandford,  120  Mass.  309.     But  buyer's  owA  agent.      See    Campbell    on 

in  such  case  it  would  seem  that  an  inteu-  Sales  of  Goods,  &c.  184-186.    But  it  most 

tion  to  create  a  condition  subsequent  must  probably  be  regarded  as  settled  that  a 

be  clearly  proved.  carrier  chosen  by  the  buyer  is  his  agent 

{b)  Actual  BeceipL  — See  supra,  492,  to  receive,  though  such  carrier  holds  an 

n.  1.  {a).    By  actual  receipt  is  meant  a  independent  possession,  but  is  not  author- 

transfer  of  the  legal  possession  from  the  ized  to  accept,  Atherton  p.  Newhall,  123 

seller  to  the  buyer  or  his  agent.    The  Mass.  141.     But  see  Strong  o.  Dodda,  47 

vendor's  lien  being  also  dependent  on  the  Vt  848.     In  Atherton  v.  Kewhall,  123 

legal  possession,  it  results  that  any  trans-  Mass.  141,  it  was  held  that  acoeptmoe 


Sheets,  124  Ind.  416.  But  a  contract  Odiome,  118  Mass.  268 ;  Macey  v.  Chil- 
void  as  to  realty  under  the  statute,  is  dress,  2  Tenn.  Ch.  438 ;  Sanborn  v.  Rogen^ 
void  also  as  to  personalty  included  therein.  83  Fed.  Rep.  851 ;  Barrett  v.  McAllister, 
Pond  V.  Sheean,  132  III.  312.  Though  38  W.  Ya.  738 ;  White  v.  Levy,  93  Ala. 
the  Statute  of  Frauds  must  be  pleaded,  484;  Smith  v.  Pritchett,  98  Ala.  649; 
it  is  not  necessary  to  plead  a  particular  but  see  Catling  v.  King,  6  Ch.  D.  660 ; 
section  ;  but  if  one  section  is  pleaded  by  Feeney  p.  Howard,  79  Cal.  525.  In  gen- 
way  of  defence,  the  defendant  cannot  avail  end,  the  statute  can  be  availed  of  only  by 
himself  of  another  section  by  amendment,  the  parties,  and  not  by  third  persons. 
James  ».  Smith,  [1891]  I  Ch.  884  ;  68  See  Book  v.  Justice  M.  Co.,  58  Fed.  Rep. 
L.  T.  524.  A  defendant  trustee  cannot  106 ;  Bullion  4  E.  Bank  v.  Otto,  59  id. 
avail  of  the  statute  to  cover  a  fraudulent  256.  Amendments  to  the  statute  of 
act,  Haigh  v,  Kaye,  L.  R.  7  Ch.  469.  frauds  do  not  have  a  retrospective  opera- 
The  Statute  of  Frauds  may  be  availed  of  tion  as  to  land.  Lowe  ».  Harris,  112  N.  a 
by  demurrer  when  apparent  as  a  defence  472, 

u{ion  the  plaintiffs  declaiation  or  bill ;         (B)  As  to  Real  BslaU.  —  The  foUowisg 

otherwise  it  must  be  pleaded  specially  in  parol  agreements,  e.  g.,  are  void  under  the 

defence.   Crane  p.  Powell,  189  N.  Y.  879  ;  statute  as  relating  to  interests  in  land :  an 

Roberge  v.  Winne,  144  N.  Y.  709  ;  Camp-  oral  agreement  to  extend  a  yearly  tenancj 

bell  V.   Brown,  129  Mass.  23 ;  Ahrend  v.  beyond  the  year  :  Sideboibam  v.  HdOaii!^ 
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delivery  of  the  whole,  so  as  to  vest  in  the  vendee  the  entire 
property   in  the  whole  without  payment,  was  a  point  much 


and  receipt  of  part  of  the  goods,  withoat 
any  intention  of  taking  the  remainder,  did 
not  satisfy  the  statute  as  to  sach  re- 
nudnder.  It  would  seem,  however,  that 
the  statute  was  satisfied  though  there  re- 
mained a  right  to  ohject  to  the  goods  on 
any  grounds  good  at  common  Uw.  Hewes 
V.  Jordan,  89  Md.  472. 

(5.)  Memorandum.  —  See  tn/ro,  510, 
511,  and  notes.  'The  statute  contemplates 
a  memorandum  of  an  oral  contract,  and 
has  no  application  to  written  contracts. 
Wiener  v.  Whipple,  58  Wis.  298.  The 
memorandum  may  be  on  separate  pieces 
of  paper ;  but  if  so,  they  roust  be  so  con- 
nected either  physically  or  by  internal 
reference  from  the  signed  part  as  to  con- 
stitute but  one  document  in  legal  contem- 
plation. Pierce  p.  Corf,  L.  R.  9  Q.  B. 
210  ;  Bishton  v.  AVhatmore,  8  Ch.  D. 
467 ;  Gave  v.  Hastings,  7  Q.  B.  D.  125 ; 
Beckwith  o.  Talbot,  95  U.  S.  289.    See 


also  Long  v.  Millar,  4  C.  P.  D.  450; 
Shardlow  v.  Cotterell,  20  Ch.  D.  90; 
Dyas  p.  Stafford,  7  L.  R  Ir.  590.  There 
has  been  much .  discussion  as  to  the  suffi- 
ciency  as  a  memorandum  of  entries  on 
brokers'  books,  and  of  the  bought  and 
sold  notes  commonly  given  by  brokers. 
It  is  admitted  that  a  broker  has  authority 
to  sign  a  meiiiorandum  for  either  or  both 
parties ;  and  it  would  seem  the  better  law 
that  a  memorandum  on  the  books,  stating 
fully  the  terms  of  the  contract,  is  sufficient, 
at  least  if  signed  by  the  broker.  Thomp- 
son v.  Gai'diner,  1  C.  P.  D.  777.  Where 
bought  and  sold  notes  are  given,  the  ques- 
tion is  whether  a  note  is  produced  which 
the  broker  signed  as  agent  for  the  de- 
fendant. The  sold  note  is  usually  signed 
by  the  broker  as  agent  for  the  seller,  and 
the  bought  note  by  him  as  agent  for  the 
buyer.  Hence  the  sold  note,  if  a  complete 
memorandum,  will  bind  the  seller,  and  the 


[1895]  1  Q.  B.  878 ;  a  charge  on  tenant's 
fixtures :  Jarvis  v.  Jarvis,  69  L.  T.  412  ; 
sales  of  standing  timber:  Mighell  o. 
Dougherty,  86  Iowa,  480 ;  Hirth  o.  Gra- 
ham, 50  Ohio  St  57  ;  see  Dickey  v. 
Waldo  (97  Mich.  255),  23  L.  B.  A.  449  ; 
a  general  chai^  by  a  corporation  upon  its 
property  consisting  partly  of  leaseholds : 
Driver  v.  Broad,  [1898]  1  Q.  B.  744 ;  a 
parol  agreement  to  arbitrate  as  to  realty : 
Fort  r.  Allen,  110  N.  C.  183 ;  an  agree- 
ment  to  devise  land  :  Hale  v.  Hale,  90  Va. 
728 ;  a  retiring  partner's  agreement  to  as- 
sign his  interest  in  the  firm's  real  estate  : 
Gray  r.  Smith,  43  Ch.  D.  208 ;  a  parol 
partition  of  land  held  in  common :  Wolf  v. 
Wolf,  158  Penn.  St.  621  ;  Meacham  v. 
Meacham,  91  Tenn.  532 ;  agreements  to 
purchase  land  and  convey  an  undivided 
interest  therein,  where  a  resulting  trust  is 
not  established:  Dunphy  v.  Ryan,  116 
U.  S.  491 ;  Ducie  v.  Ford,  138  U.  S.  587. 


The  following  are  valid  :  in  equity,  an 
executed  gift  of  land,  or  contract  therefor, . 
followed  by  possession  and  valuable  im- 
provements, or  by  part  performance :  Crit- 
tenden o.  Canfield,  87  Mich.  152 ;  Har- 
rison V.  Harrison,  86  W.  Va.  556  ;  Seavey 
V.  Drake,  62  N.  H.  393,  699 ;  Murphy  v, 
Whitney,  140  N.  T.  541  ;  Bums  v.  Dag- 
gett, 141  Mass.  368 ;  Andrew  v.  Babcock, 
63  Conn.  109 ;  Woottera  v.  Hale,  83 
Texas,  563  ;  Mudgett  v.  Clay,  5  Wash. 
St.  103  ;  see  Ogsbury  v,  Ogsbnry,  115 
N.  T.  290 ;  White  v.  Cannon,  125  III. 
412 ;  Wheeler  v.  Laird,  147  Mass.  421  ; 
an  agreement  fixing  boundaries:  Teass 
V.  St.  Albans,  38  W.  Va.  1 ;  Archer  v. 
Helm,  69  Miss.  730;  Watrous  v.  Mor- 
rison, 38  Fla.  261  ;  Leoomte  o.  Toudouze, 
82  Texas,  208  ;  a  license  to  remove  per^ 
sonal  property  from  real  estate  :  Kleeb  v. 
Bard,  7  Wash.  41.  When  the  purchaser 
of  standing  timber  has  cut  it,  and  acquired 

[841] 


♦494 


OF  PERSONAL  PROPEBTT. 


[part  V. 


debated  in  Hanson  v.  Meyer^ip)  and  left  undecided  by  the  court 

It  was  held,   in  that  case,  not  to  amount  to  Buch  a  deliverj, 

(c)  6  Eaat,  614. 

bought  note  the  buyer.    When  the  note  467 ;  M'Mallen  v.  Helberg,  6  L.  R.  Ir. 

signed  by  him  as  agent  of  defendant  is  463.    See  generally,  Mahalen  v.  Dublin, 

produced,  the  other  note  would  seem  to  be  &c  Co.,  11  Ir.  R.  0.  L.  88  ;  Marshall  «. 

admissible   only    as    evidence   that    the  Berridge,  19  Ch.  D.  283.    A  contract  aa 

former  does  not  correctly  state  the  con-  to  which  the  statute  has  been  satisfied 

tract.     See  especially  Langdell's  Cases  on  cannot  be  altered  by  parol,  unless  the 

sales,   Index,  pp.  1085,  1086  ;  Butler  «.  statute  is  satisfied  oyer  again.    Sanderson 

Thomson,  92  U.  S.  412;  Thompson  v.  o.  Grayes,  L.  R.  10  Ex.  234.   But  there  may 

Gardiner,  sujnu ;  Newberry  v.  Wall,  84  be  a  waiver  of  exact  performance  and  an 

N.  Y.  576.    The  memorandum  must  be  a  agreement  for  a  substituted  performance, 

correct  statement  of  all  the  material  terms  and  then  a  &ilure  as  to  the  latter,  and  as 

of  the  contract,  and  oral  testimony  is  ad-  to  that  only,  will  be  a  breach  of  the  origi- 


missible  to  show  that  it  is  not  (Parties) 
Sale  o.  Lambert,  L.  R.  18  £q.  1 ;  Potter  v. 
Duffield,  id.  4 ;  Donnisou  o.  People's  Caf4 
Co.,  45  L.  T.  187  ;  Grafton  v.  Cummings, 


nal  contract.  Hickman  v.  Haynes,  L.  R. 
10  C.  P.  598 ;  Plevins  o.  Downing,  1  C. 
P.  D.  220  ;  Leather  Cloth  Co.  p.  Hieroni- 
mus,  L.  R.  10  Q.  B.  140.    See  Tyers  v. 


99  U.  S.  100.    (Price)  Jeffcott  v.  North    Rosedale,  &c.  Iron  Co.,  L.   B.   10  Ex. 
British  Oil  Co.,  8  Ir.  R.  C.  L.  17.     (Con-     195.  —  B.] 
ditions)  Rishton  v.  Whatmore,  8  Ch.  D. 


possession,  his  oral  contract  of  purchase 
is  then  executed  as  a  sale  of  goods.  Wil- 
son v.  Fuller  (Minn.),  59  N.  W.  Rep.  988. 
A  contract  of  sale  must,  under  the 
statute,  be  complete  in  itself,  showing 
who  are  the  parties,  the  subject-matter 
described  with  reasonable  certainty,  the 
price  and  terms  of  payment.  Bayne  v. 
Wiggins,  139  U.  S.  210  ;  Oxford  v.  Crow, 
[1898]  3  Ch.  535;  Coombs  v.  Wilkes, 
[1891]  8  Ch.  77 ;  Nugent  v.  Smith,  85 
Maine,  438;  Mentz  v,  Newwitter,  122 
N.  T.  491 ;  Doherty  v.  HUl,  144  Mass. 
465;  Lewis  v.  Wood,  153  Mass.  821; 
Hayes  «.  Jackson,  159  Mass.  451  ;  Hale 
V,  Hale,  90  Ya.  728 ;  Hodges  v.  Cowing^ 
58  Conn.  12 ;  Rncker  v.  Harrington,  52 
Mo.  App.  481 ;  Gardels  o.  Klobe,  86  Neb. 
498 ;  Nelson  o.  Shelby  Mannf.  Ca,  96 
Ala.  515 ;  Ringer  v.  Holtzclaw,  112  Mo. 
519.  A  rough  draft,  containing  all  the 
terms  and  signed,  is  sufficient  for  this  pur- 
pose, though  not  intended  as  the  final 
document.    Gray  v.   Smith,   43  Ch.  D. 
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208  ;  Smith  v.  Colby,  136  Mass.  662.  If 
the  agreement  is  contained  in  different 
writings,  these  must  be  connected  by  in- 
ternal reference.  Taylor  v.  Smith,  [1892] 
2  Q.  B.  65';  Potter  o.  Peters,  [1895]  W.  N. 
37  ;  Oliver  o.  Hunting,  44  Ch«  D.  205 ; 
Studds  p.  Watson,  28  Ch.  D.  805 ;  Free- 
land  V.  Ritz,  154  Mass.  257 ;  Ross  v. 
AUen,  45  Kansas,  231. 

An  agent* s  memorandum  is  sufficient, 
though  it  does  not  name  his  principal. 
Evans  v.  Hoare,  [1892]  1  Q.  B.  598  ;  Jar- 
rett  V.  Hunter,  34  Ch.  D.  182 ;  Tewksboiy 
V.  Howard,  138  Ind.  108 ;  see  Elliott  v. 
Barrett,  144  Mass.  256 ;  Tynan  v.  Dull- 
nig  (Texas),  25  S.  W.  Rep.  465  ;  Mantzv. 
Maguire,  52  Mo.  App.  136;  Heffr6n  v. 
Armsby,  61  Mich.  605.  And  parol  evi- 
dence IB  admissible  to  explain  and  sup- 
port the  sellerV  fictitious  name.  Bibb  v. 
Allen,  149  U.  a  481. 

The  accepting  party  is  bound  by  pait 
performance,  such  as  a  partial  payment, 
thou^   he   did   not  sign  the  contract. 
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provided  any  other  act  was  necessary  to  precede  pajment  or  de- 
livery of  the  residue ;  but  if  everything  to  be  done  on  the  part 
of  the  vendor  be  completed,  a  delivery  of  a  part  of  a  cargo  or  a 
lot  of  goods  has,  under  certain  circumstances,  been  considered 
a  delivery  of  the  whole,  so  as  to  vest  the  property.  ((2) 
*  To  constitute  a  part  acceptance,  so  as  to  take  the  case  *  495 
out  of  the  statute,  there  must  have  been  such  a  dealing  on 
the  part  of  the  purchaser  as  to  deprive  him  of  any  right  to  object 
to  the  quantity  of  the  goods,  or  to  deprive  the  seller  of  his  right 
of  lien.  But  the  facts  and  circumstances  which  may  amount  to 
an  acceptance  of  part  of  the  goods  sold  has  been  a  fruitful  source 
of  discussion,  and  subtle  distinctions  have  been  raised  and 
adopted,  (a) 

The  vendee  cannot  take  the  goods,  notwithstanding  earnest  be 
given,  without  payment.  Earnest  is  only  one  mode  of  binding 
the  bargain,  and  giving  to  the  buyer  a  right  to  the  goods  upon 
payment ;  (b)  and  if  he  does  not  come  in  a  reasonable  time  after 

{d)  Slubey  v,  Heywud,  2  H.  Bl.  504 ;  Hammond  «.  Anderson,  4  Boa.  4b  P.  69  ; 
Sands  v,  Taylor,  6  Johns.  895  ;  Parke,  J.,  in  Smith  v.  Sorman,  9  B.  4b  C.  561.  If  an 
entire  contract  be  partially  within  the  statute  of  frands,  the  whole  is  Yoid,  for  an 
entire  agreement  cannot  be  separated.     Chater  «.  Beckett,  7  T.  B.  201.   . 

(a)  In  Scotland,  it  has  been  held  that  where  the  commodity,  like  a  cargo  of  grain, 
requires  a  protracted  coorse  of  delivery,  and  part  only  had  been  delivered,  the  residue, 
undelivered  in  point  of  fact,  was  not  to  be  deemed  delivered  in  point  of  law,  so  as  to 
exempt  it  from  the  creditors  of  the  seUer.  Collins  v.  Marquis's  Creditors,  1  Bell's 
Comm.  173,  u.  But  Mr.  Bell  seems  to  think  the  English  decisions,  cited  in  the  pre- 
ceding note,  contain  the  better  law. 

(b)  Earned  is  a  token  or  pledge  passing  between  the  parties  by  way  of  evidence  or 
ratification  of  the  sale.  Its  efficacy  was  recognized  in  the  civil  law  (Inst.  8.  24) ;  and 
it  was  in  use  in  the  early  ages  of  the  English  law,  as  a  means  of  binding  the  parties 
and  completing  the  sale.  Olanville,  b.  10,  c.l4 ;  Bracton,  b.  2,  c.  27.  [See  Blenkin- 
sop  V.  Clayton,  7  Taunt.  597.]  It  is  mentioned  in  the  statute  of  frauds,  and  in  the 
French  Code,  as  an  efficient  act ;  but  it  has  fallen  into  very  general  disuse  in  modem 


Walsh  V.  Colclough,  56  Fed.  Rep.  778  ;  (Miss.),  18  So.  Rep.  857.  The  equiUble 
Cavanaugh  v.  Casselman,  88  Cal.  548  ;  doctrine  of  part  performance  seems  prop- 
Gardels  v,  Klobe,  86  Neb.  498 ;  Pettibone  erly  to  apply  to  all  cases  in  which  specific 
V.  Moore,  75  Hun,  461  ;  Scott  o.  Glenn,  performance  would  be  granted  if  the  con- 
98  Cal.  168  ;  see  Guthrie  o.  Anderson,  tract  had  been  in  writing.  See  McMauus 
47  Kansas,  888 ;  Hodges  v.  Kowing,  58  v.  Cooke,  35  Ch.  D.  681 ;  Brown  v.  Pol- 
Conn.  12.  The  filing  and  signing  of  a  lard,  89  Va.  696 ;  Cochran  v.  Ward,  5 
bill  for  specific  performance  by  the  party  lud.  App.  89 ;  Nibert  v,  Baghurst,  47 
who  has  not  signed  an  agreement  for  the  N.  J.  Eq.  201  ;  Emmel  o.  Hayes,  102 
sale  of  landy  is  held  to  take  the  contract  Mo.  186 ;  Moore  «.  Powell  (Texas),  25 
out  of  the  statute.     Peevey  v.  Haughton  S.  W.  Rep.  472  ;  87  Cent.  L.  J.  24. 

[848] 


•  496  OP  PERSONAL  PEOPEBTY.  [PART  V. 

request,  and  pay  for  and  take  the  goods,  the  contract  is  dissolved, 
and  the  vendor  is  at  liberty  to  sell  the  goods  to  another  person,  (c) 
If  anything  remains  to  be  done,  as  between  the  seller  and  the 
buyer,  before  the  goods  are  to  be  delivered,  a  present  right  of 

property  does  not  attach  in  the  buyer.     This  is  a  well  estab- 
•  4&6  lished  principle  *  in  the  doctrine  of  sales,  (a)     But  when 

everything  is  done  by  the  seller,  as  to  a  parcel  of  the 
quantity  sold,  to  put  the  goods  in  a  deliverable  state,  the  prop- 
erty, and  consequently  the  risk  of  that  parcel,  passes  to  the 
buyer;  and  as  to  so  much  of  the  entire  quantity  as  requires 
further  acts  to  be  done  on  the  part  of  the  seller,  the  property  and 
the  risk  remain  with  the  seller.  (J)  The  goods  sold  must  be 
ascertained,  designated,  and  separated  from  the  stock  or  quantity 
with  which  they  are  mixed,  before  the  property  can  pas8.(c)  It 
is  a  fundamental  principle,  pervading  everywhere  the  doctrine 
of  sales  of  chattels,  that  if  the  goods  of  different  value  be  sold 
in  bulk,  and  not  separately,  and  for  a  single  price,  or  per  aver- 
sionem^  in  the  language  of  the  civilians,  the  sale  is  perfect, 
and  the  risk  with  the  buyer ;  but  if  they  be  sold  by  number, 
weight,  or  measure,  the  sale  is  incomplete,  and  the  risk  con- 
tinues with  the  seller,  until  the  specific  property  be  separated 
and  identified.  ((2) 

tinies,  and  seems  rather  to  be  suited  to  the  mannerB  of  simple  and  unlettered  agOi 
before  the  introduction  of  writing,  than  to  the  more  precise  and  accniate  habits  of  deal- 
ing at  the  present  day;     It  has  been  omitted  in  the  New  York  Revised  Statates. 

(c)  Langfort  «.  Tiler,  1  Salk.  113 ;  Goodall  v.  Skelton,  2  H.  Rl.  316.  In  GresTes 
V.  Ashlin,  3  Campb.  426,  Lord  Ellenborough  denied  the  right  of  the  seller  in  saeh  t 
case  to  pat  an  end  to  the  contract.  It  was  held  in  Keil  v.  Cheves,  1  Bailey  (S.  C.)» 
537,  that  if  time  and  place  for  delivery  be  appointed,  and  the  purchaser  does  not 
attend,  or  offer  to  pay,  the  vendor  may  rescind  the  contract,  even  though  he  had  pre- 
viously received  part  of  the  purchase- money. 

(a)  Hanson  v.  Meyer,  6  East,  614  ;  Withers  r.  Lyss,  4  Campb.  287  ;  Wallace  f. 
Breeds,  13  East,  522  ;  Busk  v,  Davis,  2  Maule  &  S.  397  ;  Shepley  r.  Davis,  5  Taant 
617  ;  Simmons  v.  Swift,  5  B.  &  C.  857;  M'Donald  v.  Hewett,  15  Johns.  349 ;  Barrett 
V,  Goddard,  3  Mason,  112  ;  AUman  v.  Davis,  2  Ired.  (N.  C.)  12.  The  rule,  as  drawn 
from  the  case  of  Whitehouse  v.  Frost,  in  12  East,  614,  by  Mr.  Selwyn,  is,  that  when 
goods  are  sold,  if  anything  remains  to  be  done  on  the  part  of  the  seller,  as  between  him 
and  the  buyer,  to  ascertain  the  price,  quantity,  or  individuality  of  the  goods  before 
delivery,  a  right  of  property  does  not  attach  in  the  buyer. 

(b)  Rugg  V.  Minett,  11  East,  210 ;  Henderson  v.  Brown,  Newfoundland,  90. 

(e)  Austen  v.  Graven,  4  Taunt.  644  ;  White  v,  Wilks,  5  id.  176  ;  Ontwmter  v. 
Dodge,  7  Gowen,  85  ;  Woods  v.  M'Gee,  7  Ohio,  128. 

((Q  Vinnius's  Gomm.  in  Inst.  3.  24..  8,  sec.  4  ;  Dig.  18. 1.  85.  8  ;  Pothier,  Traits  da 
Gontrat  de  Veute,  n.  308 ;  Code  Napoleon,  n.  1585  ;  Civil  Code  of  Laniaiaiia,  art 
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(8.)  Of  Condition  attached  to  Delivery.  — Where  no  time  is 
agreed  on  for  payment,  it  is  understood  to  be  a  cash  sale,  and 
the  payment  and  the  delivery  are  immediate  and  concurrent 
acts,  and  the  vendor  may  refuse  to  deliver  without  payment,  and 
if  the  payment  be  not  immediately  made,  the  contract  becomes 
void,  (a)  If  he  does  deliver  freely  and  absolutely,  and  without 
any  fraudulent  contrivance  on  the  part  of  the  vendee  to  obtain 
possession,  and  without  exacting  or  expecting  simultaneous 
payment,  there  are  a  confidence  and  credit  bestowed,  and  the 
precedent  condition  of  payment  is  waived,  and  the  right  of  prop- 
erty passes.  (/)  This  rule  is  understood  not  to  apply  to 
cases  where  payment  is  expected  *  simultaneously  with  *497 
delivery,  and  is  omitted,  evaded,  or  refused,  by  the  vendee, 
on  getting  the  goods  under  his  control ;  for  the  delivery  in  such 
case  is  merely  conditional,  and  the  non-payment  would  be  an  act 
of  fraud,  entering  into  the  original  agreement,  which  would 
render  the  whole  contract  void,  and  the  seller  would  have  a 
right  instantly  to  reclaim  the  goods,  (a)  The  obtaining  goods 
upon  false  pretences  under  color  of  purchasing  them  does  not 
change  the  property.  (6)  If  it  was  even  a  condition  of  the  con- 
tract, that  the  seller  was  to  receive,  upon  delivery,  a  note  or 
security  for  payment  at  another  time,  he  may  dispense  with  that 
condition,  and  it  will  be  deemed  waived  by  a  voluntary  and 

2438  ;  Zagiiry  v,  Furnell,  2  Campb.  240  ;  Simmons  v.  Swift,  6  B.  &  C.  857;  Devane  v. 
Fennel,  2  Ired.  (N.  C.)  86.  By  the  English  statute  of  6  &  6  Wm.  IV.  c.  63,  new  pro- 
Tisions  were  introduced  for  verifying  and  adjusting  the  standard  models  of  weights 
and  measures.  The  Winchester  bnshel  and  aU  other  local  measures  were  abolished, 
and  heaped  measures  were  abolished,  and  the  stone  weight  was  regulated  at  fourteen 
standard  pounds  ayoirdupois,  and  a  hundred  weight  at  eight  such  stones,  and  a  ton  at 
twenty  such  hundred  weight,  and  no  one  was  allowed  to  sell  by  any  other  weights  or 
measures  than  the  imperial  weights  and  measures  prescribed  by  the  act. 

(e)  Comyns's  Dig.  tit.  Agreement,  B.  8 ;  BeU  on  the  Contract  of  Sale,  Edin.  1844, 
pp.  20,  21.    [But  see  492,  n.  I,  (b).] 

if)  Haswell  v.  Hunt,  cited  by  BuUer,  J.,  in  6  T.  R.  281 ;  Harris  r.  Smith,  8  Serg. 
4  R.  20  ;  Chapman  v.  Lathrop,  6  Cowen,  110,  b.  p.  1  Denio,  51. 

(a)  Leedom  v.  Philips,  1  Yeates,  529 ;  Harris  v.  Smith,  8  Serg.  A  R.  20 ;  Palmer 
r.  Hand,  18  Johns.  484 ;  Bainbrid^  v.  Caldwell,  4  Dana  (Ky.),  218.  A  purchase  of 
goods  with  a  preconceived  design  not  to  pay  for  them  is  a  fnud,  and  will  avoid  the 
sale.  No  title  passes  to  the  vendee.  Earl  of  Bristol  v,  Wilsmore,  1  B.  4  0.  514 ; 
Root  V.  French,  18  Wend.  570  ;  Ash  v,  Putnam,  1  Hill  (N.  Y.),  802  ;  vide  post,  514, 
n.,  and  arUe,  484 ;  Gary  v,  Hotailing,  1  Hill,  811 ;  KQby  v.  Wilson,  Ry.  4  Moo.  178  ; 
Abbots  V,  Barry,  5  Moore,  98, 102. 

(5)  Noble  V.  Adams,  7  Taunt  59.     [See  824,  482,  n.  1.] 
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absolute  delivery,  without  a  concurrent  demand  of  the  security,  (e) 
But  if  the  deliyery  in  that  case  be  accompanied  with  a  declara- 
tion on  the  part  of  the  seller,  that  he  should  not  consider  the 
goods  as  sold  until  the  security  be  given,  or  if  that  be  the  implied 
understanding  of  the  parties,  the  sale  is  conditional,  and  the 
property  does  not  pass  by  the  delivery,  as  between  the  original 
parties ;  though,  as  to  subsequent  bona  fide  purchasers  or  credi- 
tors of  the  vendee,  the  conclusion  might  be  different,  (d)  Where 
there  is  a  condition  precedent  attached  to  a  contract  of  sale  and 
delivery,  the  property  does  not  vest  in  the  vendee  on  delivery, 
until  he  performs  the  condition,  or  the  seller  waives  it;  and  the 
right  continues  in  the  vendor,  even  against  the  crediltf>r8  of  the 
vendee.  («)  If  the  delivery  of  the  goods  precedes  for  a  short  time 
the  delivery  of  the  note  to  be  given  for  the  price,  according  to 
particular  usage  in  that  species  of  dealing,  and  which  usage 
is  known  to  the  buyer,  the  case  falls  within  the  same 
*  498  *  principle,  and  the  delivery  is  understood  to  be  condi- 
tional. The  condition  is  not  deemed  to  be  waived,  and  the 
seller  will  have  a  right  in  equity  to  consider  the  goods  as  held 
in  trust  for  him,  until  the  vendee  performs  the  condition,  and 
gives  the  note  with  security;  and  his  right  to  the  goods  will  be 
good,  as  against  the  buyer  and  his  voluntary  assignee,  though 
not  as  against  a  bona  fide  purchaser  from  the  vendee,  (a)  ^     It  is 

(e)  Payne  v.  Shadbolt,  1  Campb.  427  ;  Carleton  v,  Samner,  4  Pick.  516 ;  Snath  v. 
Deunie,  6  id.  262. 

((2)  Hussey  v.  Thornton,  4  Mass.  406  ;  Maiston  v.  Baldwin,  17  id.  606  ;  Coriies  v. 
Gardner,  2  Hall  (N.  T.),  845  ;  Reeves  «.  Harris,  1  Bailey  (S.  C),  568  ;  Lncy  v.  Bandy, 
9  N.  H.  298 ;  Lafon  v.  De  Armas,  12  Rob.  (La.)  598.  In  this  last  case,  after  much 
learned  discossion,  it  was  held  that  when  the  purchaser  of  a  thing  sold  has  aoqaired 
as  against  the  seller  a  right  to  demand  it,  the  sale  is  not  complete  as  to  third  perMnis 
until  the  price  be  paid  and  ]x>s8e8sion  delivered ;  and  if  neither  of  them  be  done,  a 
sale  in  good  faith  to  a  third  person,  followed  by  pa3nnent  and  delivery,  will  be  good. 
The  remedy  for  the  first  purchaser,  if  any,  is  by  an  action  ex  exempto  for  damages. 

(e)  Barren  v,  Pritchatd,  2  Pick.  512 ;  Bishop  v.  Shillito,  2  B.  A  Aid.  829,  n« ; 
strong  V,  Taylor,  2  HiU  (N.  Y.)  826. 

(a)  Haggerty  v.  Palmer,  6  Johns.  Ch.  437 ;  and  see  Lord  Seaforth's  Case,  19  Vee. 
285,  in  which  the  vendor's  lien  was  carried  at  least  equally  far ;  and  see  also  Whit- 

1  Conditional  Sales,  {x)  —  When  a  chat-  what  is  called  above  a  sale  on  oondition 
tel  has  been  delivered  in  pursuance  of    precedent,  but  mora  properly,  according 

{x)  If  there  is  no  element  of  fraud,  or  both  as  between  the  parties  and  as  against 
express  stipulation,  a  conditional  sale  of  third  persons.  Harkness  v.  Russel],  118 
goods,  accompanied  by  delivery,  is  valid     U.  S.  668 ;  Dearborn  v.  Baysor,  182  Penn. 
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the  better  and  soimder  doctrine,  and  one  established  by  the  later 
cases,  that  a  written  agreement  to  deliver  by  a  certain  time 

wellv.  Yincent,  4  Pick.  449;  Gorlies  v.  Gardner,  2  Hall  (N.  Y.),  845;  Bnssell  v. 
Minor,  22  Wend.  661,  and  D'Wolf  v.  Babbett,  4  Maaon,  294,  to  the  same  point.  In 
the  case  in  Hall,  six  daya  intervened  between  the  deliyery  of  the  goods  and.  the  call 
for  the  note  ;  and  in  the  last  case  it  was  held  that  if  on  a  sale  the  deliyery  of  goods 
be  conditional,  and  the  vendor  assents  to  a  qnalified  delivery,  for  the  convenience  of 
the  vendee,  and  with  the  nnderstancling  that  the  property  is  not  to  pass  absolutely, 
unless  the  terms  of  sale  be  complied  with,  the  vendor  in  that  case  is  not  devested  of 
his  right  to  retake  the  goods.  Copland  v.  Bosquet,  4  Wash.  588,  8.  p.  But  in  Mills 
V.  Hallock,  2  Edw.  Ch.  652,  the  sale  at  auction  was  on  approved  notes,  and  the  goods 
were  delivered,  and  twenty-five  days  thereafter  the  vendee  failed  and  assigned  his 
property.  As  there  was  no  custom  proved  authorizing  such  a  delay,  the  title  was 
held  to  be  completely  vested  before  the  assignment,  and  passed  with  it.  The  rule  in 
Canada  is,  that  if  goods  be  sold  for  cash,  and  not  paid  for,  they  may  be  followed  and 


to  Grover,  J.,  in  Ballard  v.  Buigett,  infrOf 
an  executory  agreement  that  the  title  shall 
pass  on  the  happening  of  the  stipulated 
event,  such  as  the  payment  of  the  price, 
the  title  of  the  vendor  is  preferred  to  that 
of  a  bona  fide  sub-purchaser.  CoggiU  v. 
Hartford  4  K.  H.  R  R.,  8  Gray,  545  ; 
Sargent  v.  Metcalf,  5  Gray,  806;  Hirs- 
chom  p.  Ganney,  98  Mass.  149  (comment- 
ing on  New  York  cases);  Ballard  v, 
Burgett,  40  N.  Y.  814  (explaining  Wait 
V.  Green,  86  N.  Y.  556,  as  a  case  of  chattel 
mortgage) ;  McNeil  v.  Tenth  N.  Bank  in 
New  York,  55  Barb.  59,  «8  ;  Hotchkiss  v. 
Hunt,  49  Me.  218  ;  Baker  v.  Hall,  15 
Iowa,  277 ;  Hart  r.  Carpenter,  24  Conn. 
427  ;  Hunter  v.  Warner,  1  Wis.  141.  See 
fortber.  Day  v.  Bassett,  102  Mass.  445  ; 
Crompton  v,  Pratt,  105  Mass.  255.  [The 
doctrine  of  this  note  is  further  supported 
by  Marquette,  &c.  Co.  v,  Jeffery,  49  Mich. 
288  ;  Benner  v.  Puffer,  114  Mass.  876 ; 
Lewis  V.  McCabe,  49  Conn.  141 ;  Gallo- 


way V,  Week,  54  Wis.  604.  See  also 
Cundy  v.  Lindsay,  8  App.  Cas.  459  ; 
Taylor  p.  M'Keand,  5  C.  P.  D.  858.  Bnt 
see  Cummings  v,  Thomas  (Pa.,  1882),  18 
Bep.  605  ;  and  the  rule  is  changed  by  stat- 
ute in  some  states,  Yan  Duzor  v.  Allen, 
90  IlL  499  ;  Hervey  v,  Bhode  Island,  &c. 
Works,  98  U.  S.  664 ;  Thorpe  v.  Fowler, 
57  Iowa,  541.  But  if  other  indicia  of 
title  further  than  mere  possession  are 
given,  the  purchaser,  taking  on  the  faith 
of  such  indida,  may  get  a  good  title. 
McNeil  V.  Tenth  Nat  Bank,  46  N.  Y. 
825  ;  Moore  v.  Metropolitan,  &c.  Bank, 
55  N.  Y.  41  ;  Davis  v.  Bechstein,  69  N. 
Y.  440 ;  Leigh  Bros.  r.  Mobile,  &c.  By. 
Co.,  58  Ala.  165,  178  ;  Wood's  App.,  92 
Penn.  St.  879.  So,  where  goods  were  sold 
and  left  with  the  seller  to  use  in  carrying 
on  his  business.  National  Mercantile 
Bank  v,  Haropson,  5  Q.  B.  D.  177.  See 
Holt  V,  Holt,  58  N.  H.  276.  —  B.] 


St  281 ;  Bodney  H.  M.  Co.  o.  Stewart, 
57  Hun,  545  ;  Farmers'  Phosphate  Co.  «. 
Gill,  69  Md.  587  ;  New  Haven  Wire  Co. 
Cases,  57  Conn.  852  ;  Stone  v.  Sleeper,  62 
N.  H.  8  ;  Hatch  v.  Lamos,  65  N.  H.  1 ; 
24  Am.  L.  Bev.  64.  If,  upon  such  a  sale, 
the  vendor  retains  title  and  is  to  have  the 
right  to  retake  the  goods  if  the  vendee's 
purchase  notes  are  not  paid,  he  cannot 


retake  the  goods  without  returning  the 
notes.  Segrist  v.  Crabtree,  181  U.  S. 
287 ;  Hineman  v,  Matthews,  188  Penn.  St 
204.  The  right  to  reclaim  is  not  lost, 
as  between  the  original  parties,  by  a 
change  in  the  goods  by  manufacture,  if 
the  expense  thereof  is  paid  or  tendered  by 
the  vendor.  Hineman  v.  Matthews,  188 
Penn.  St  204.    If  the  sale  is  upon  ap- 
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goods  sold,  cannot  be  enlarged  as  to  the  time  by  a  subsequent 
parol  agreement,  for  that  would  contraYene  the  statute  of  frauds, 
by  making  the  right  of  action  or  the  agreement  to  rest  partly  in 
writing  and  partly  by  parol  only.(i) 

claimed  in  an  action  of  reyendication,  if  brought  within  eight  days,  and  if  the  goods 
have  remained  in  the  state  in  which  they  were  deliTeied.  Aylwin  v.  McNaUy, 
Stoart's  Lower  Canada,  641. 

By  the  Code  of  Louisiana,  art.  8194,  the  vendor  of  a  chattel  not  paid  for  has  a 
preference  for  the  price  over  other  creditors  of  the  vendee,  whether  the  sale  was  made 
on  credit  or  without,  if  the  property  remains  in  the  possession  of  the  purchaser,  and 
the  privilege  exists,  though  the  vendor  has  taken  a  note  from  the  buyer.  This 
privilege  is  extinguished'  by  the  destruction  of  the  thing  sold ;  but  it  is  held  that  if 
the  vendee  sells  the  goods  before  he  has  paid  for  them,  the  money  due  by  the  second 
vendee  will  represent  the  goods,  and  the  first  vendor^s  privilege  will  attach  thereon. 
Martin,  J.,  in  Thayer  v,  Goodale,  4  La.  222. 

{b)  QoBS  V.  Lord  Nugent,  5  B.  &  Ad.  58 ;  Stowell  v.  Robinson,  8  Bing.  N.  a  928  ; 
Harvey  o.  Grabham,  5  Ad.  k  £1.  61. 

proval,  and  the  vendee  takes  no  steps  there  are  enough  good  ones  oomsponding 
within  a  reasonable  time  after  delivery  to  with  the  sample  to  represent  a  merchant- 
ascertain  whether  the  goods  are  satisfac*  able  bulk.  Hawkins^  J.,  in  Peters  o. 
tory,  the  plaintiff  may  recover  the  price.  Planner,  98  L.  T.  297.  A  condition  sub> 
Thomson-Houston  £1.  Co.  v,  Brush-Swan  sequent  in  a  sale  is  waived  by  a  different 
El.  L.  A  P.  Co.,  31  Fed.  Rep.  585  ;  Tasker  use  of  a  substantisl  part  of  the  goods 
V.  Crane  Co.,  55  id.  449 ;  Logan  «.  Berk-  from  that  to  which  the  condition  applies, 
shire  Ap.  Ass'n,  22  N.  T.  S.  776  ;  Mcaure  Cream  City  Glass  Co.  v.  Friedlander,  S4 
V.  Jefferson,  85  Wis.  208 ;  Mayes  v.  Rog-  Wis.  58.  Evidence  is  admissible  that  a 
era,  47  111.  App.  872 ;  Foss  S.  B.  Co.  v,  resale  by  the  purchaser  before  he  acquired 
Bullock,  59  id.  88 ;  Glasscock  v.  Hazell,  title  to  the  goods,  was  with  fraudulent  in- 
109  N.  C.  145.  If  no  other  provision  is  tent.  Com'th  v.  Reed,  150  Mass.  67. 
made,  the  place  of  inspection  is  the  place  As  to  the  measure  of  damages  in  actions 
of  delivery.  Perkins  «.  Bell,  [1898]  1  Q.  for  goods  bargained  and  sold,  or  for  goods 
B.  198;  White  v.  Harvey,  85  Maine,  212;  sold  and  delivered,  the  general  rule  is,  that 
Holmes  v.  Gregg  (N.  H.),  28  Atl.  Rep.  where  the  title  passes  to  the  vendee  by  the 
17.  Inspection  does  not  waive  a  war-  contract,  and  the  contract  has  been  ex- 
ran  ty.  English  p.  Spokane  Com.  Co.,  57  ecuted  by  a  delivery  or  by  what  is  equiT- 
Fed.  Rep.  451;  Hodgman  v.  State  L.  4b  S.  alent  to  a  delivery,  the  vendee  is  liable  to 
R.  Co.,  45  III.  App.  895.  A  person  who  the  vendor  for  the  price ;  but  where  the 
has  an  option  to  return  a  chattel  or  to  title  does  not  pass  to  the  vendee  by  the 
buy  it,  is  not  bound  to  purchase  because  contract,  end  he  declines  to  receive  and 
he  has  put  it  out  of  his  power  to  return  it.  accept  the  goods  sold,  the  damages  are  Um 
Helby  v.  Matthews,  [1895]  A.  C.  471.  injury  suffered  from  the  breach,  which 
The  maxim  '*  with  all  faults"  does  usually  is  the  difference  between  the  price 
not  apply  when  goods  from  decay  or  agreed  upon  and  the  market  value  of  the 
other  damage  become  worthless,  having  goods  at  the  time  and  place  of  deliveiy. 
lost  their  distinctive  ohaiacter ;  it  does  Schramm  v.  Boston  Sugar  Ret  Co.,  146 
not,  it  seems,  entitle  the  buyer  to  reject  Mass.  211 ;  Tufts  v.  Bennett,  168  Msaa. 
any  number  of  faulty  articles,  so  long  as  898;  White  «.  Solomon,  164  Msss.  516. 
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(4.)  Btde  of  the  Civil  Lata.  — By  the  civil  law,  the  right  of 
property  was  not  vested  in  the  purchaser  without  delivery ;  nor 
even  by  delivery,  without  payment  of  the  price,  unless  the  goods 
were  sold  on  a  credit  (^)  The  risk  of  the  goods  was,  neverthe- 
less, thrown  on  the  buyer,  before  delivery,  and  as  soon  as  the 
contract  of  sale  was  completed,  even  though  the  title  was  still 
in  the  vendor.  Periculum  rei  vendit»,  nondum  traditse,  est 
emptoris.  ((2)  Pothier  endeavors  to  vindicate  this  principle  of 
the  civil  law,  in  answer  to  the  objections  of  Puffendorf,  Barbeyrac, 
and  others,  who  insisted  that  the  civil  law  in  this  respect  was 
not  founded  on  principles  of  natural  justice,  (e)  We  tiiink  the 
common  law  very  reasonably  fixes  the  risk  where  the  title 
resides;  and  when  the  bargain  *is  made  and  rendered  *499 
binding  by  giving  earnest,  or  by  part  payment,  or  part 
delivery,  or  by  a  compliance  with  the  requisitions  of  the  statute 
of  frauds,  the  property,  and  with  it  the  risk,  attach  to  the  pur- 
chaser. But  though  the  seller  has  parted  with  the  title,  he  may 
retain  possession  until  payment;  and  he  has  even  the  equitable 

(e)  Inst  i,  1.  41 ;  ib.  8.  24.  3  ;  Code,  lib.  2,  tit.  8.  1.  20  ;  Dig.  18. 1. 19  ;  Bynk. 
Qua»t  Jar.  Priv.  lib.  8,  c.  15 ;  Pothier,  Traits  du  Contrat  de  Yente,  n.  322 ;  ib. 
Traite  de  la  Propri^t^,  part  prem.  c.  2,  art;  288,  242  ;  Domat,  b.  4.  tit  5,  sec.  2,  art.  8. 
TluB  is  also  the  rule  in  the  Scots  law.  BeU's  Principles  of  the  Laws  of  Scotland,  8d 
ed.  28.    Before  detivery,  the  vendee  has  only  the  jua  ad  rem^  and  not  the^iM  in  re. 

(d)  Inst.  3.  24.  8  ;  but  the  seller  was  nevertheless  bound  to  protect  the  property 
until  the  delivery.  Ib.  8.  24.  8 ;  Pothier,  Traits  du  Coutrat  de  Yente,  part  2,  c.  1, 
sec.  1,  art.  8. 

(e)  Heineccins,  in  his  excellent  treatise  on  the  law  of  natuxe,  says  that  the  risk  of 
the  thing  purchased,  after  the  baigain  is  completed,  though  without  delivery,  ought 
to  fall  on  the  buyer,  in  cases  free  from  hxM  or  delay  on  the  part  of  the  seller  quia 
emptor  jure  naturee  sine  traditione  sit  dominus.  Jnr.  Nat.  et  Qentium,  b.  1,  c.  13,  sec. 
858.  The  Code  Napoleon,  n.  1588,  has  dropped  the  rule  of  the  civil,  and  followed  that 
of  the  English  common  law ;  and  it  holds  that  the  property  pssses  to  the  buyer  as 
soon  as  the  sale  is  perfected,  without  either  delivery  or  payment  The  Civil  Code  of 
Louisiana,  art  2481,  follows  the  words  of  the  Code  Napoleon.  In  the  case  of  Meade 
V.  Smitli,  16  Conn.  856-866,  Mr.  Justice  Storrs  has  given  a  succinct,  correct,  and 
learned  view  of  the  common  and  civil  law  on  the  subject  of  the  delivery  or  non- 
delivery of  the  article  sold,  or  the  efficacy  of  the  contract  of  sale. 

The  contract  of  sale,  as  regulated  by  the  civil  law,  is  examined  and  discussed  at 
large,  with  sound  judgment  and  extensive  and  accurate  learning,  in  the  American 
Jurist,  No.  26,  for  April,  1885,  [xiii.  249].  Pothier's  elaborate  and  excellent  treatise 
on  the  contract  of  sale  (Traite  du  Contrat  de  Yente)  is  founded  on  the  civil  law,  as 
illustrated  by  the  French  civilians,  and  adopted  and  r^ulated  by  the  French  law. 
Toullier  has  also  written  largely  on  the  law  of  contracts  (Droit  Civil,  vi  and  vii.)  as 
existing  under  the  new  civil  code ;  and  these  two  distinguished  civilians  are  equally 
admirable  for  their  logic  and  simplicity. 
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right  of  stoppage  in  transitu^  in  the  case  of  the  msolvency  of  the 
purchaser;  and  that  right  assumes  that  the  vendor  has  devested 
himself  of  the  legal  title,  and  that  the  property  has  passed  to  the 
vendee,  while  the  actual  possession  is  in  some  third  person  in 
its  transit  to  the  vendee. 

(5. )  Delivery  to  Agent.  —  Delivery  of  goods  to  a  servant  or 
agent  of  the  purchaser,  (a)  or  to  a  carrier  or  master  of  a  vessel, 
when  they  are  to  be  sent  by  a  carrier  or  by  water,  is  equivalent 
to  delivery  to  the  purchaser ;  and  the  property,  with  the  corre- 
spondent risk,  immediately  vests  in  the  purchaser,  subject  to  the 
vendor's  right  of  stoppage  in  tran9itu.(by  A  delivery  by  the 
consignor  of  goods  on  board  of  a  ship,  chartered  by  the  consignee, 
is  a  delivery  to  the  consignee ;  (c)  and  the  rule  is  the  same,  if 
they  were  put  on  board  a  general  ship  for  the  consignee,  {d)  The 
effect  of  a  consignment  of  goods  by  a  bill  of  lading  is  to  vest  the 
property  in  the  consignee.  A  delivery  to  any  general  carrier, 
where  there  are  no  specific  directions  out  of  the  ordinary  usage, 
is  a  constructive  delivery  to  the  vendee ;  and  the  rule  is  the  same 
whether  the  goods  be  sent  from  one  inland  place  to  apother,  or 
beyond  sea.  But  if  there  be  no  particular  mode  of  carriage 
specified,  and  no  particular  course  of  dealing  between  the  parties, 

the  property  and  the  risk  remain  with  the  vendor  while 
*  500  in  the  hands  of  the  common  carrier,  (e)     *  The  delivery  to 

the  agent  must  be  so  perfect  as  to  create  a  responsibility 
on  the  part  of  the  agent  to  the  buyer ;  (a)  and  if  the  goods  be 
forwarded  by  water,  the  vendor  ought  to  cause  them  to  be  insured, 


(a)  Leeds  v.  Wright,  3  Bos.  k  P.  320  ;  Dixon  v.  Baldwin,  5  East,  175. 

{b)  Evans  v.  Marlett,  1  Ld.  Rayni.  271 ;  Dntton  v.  Solonionson,  3  Bos.  A  P.  682  ; 
Dawes  v.  Peck,  8  T.  R.  880;  Ladlows  v,  Bowne  A  Eddy,  1  Johns.  15 ;  Sammeiil  v. 
Elder,  1  Binney,  106 ;  Griffith  v.  Ingledew,  6  Seig.  4  R.  429  ;  King  p,  Meredith, 
2  Caropb.  689 ;  Copeland  o.  Lewis,  2  Stark.  83. 

(c)  Inglis  V.  Usherwood,  1  East,  615;  Fowler  v.  MTaggart,  cited  in  7  T.  R.  442  ; 
Bohtlingk  v.  Inglis,  3  East,  396. 

(d)  Coxe  V.  Harden,  4  East,  211 ;  Brown  v.  Hodgson,  2  Campb.  36  ;  Oroning  «. 
Mendham,  6  Maale  k,  S.  189. 

(e)  Coates  v.  Chaplin,  2  Gale  k  Day.  662. 

(a)  Buckman  v.  Levi,  3  Campb.  414.  If  the  vendor  takes  upon  himself  actaudly 
to  deliver  the  goods  to  the  vendee,  he  stands  to  the  risk ;  bat  if  the  vendee  order* 
a  particular  mode  of  conveyance,  the  vendor  is  excosad.  Lord  Mansfield,  in  Vale  «• 
Bayle^  Cowp.  294 ;  Goodwyn  o.  Douglas,  1  Cheves,  Law  k  Eq.  (S.  G.)  174. 

^  PoBi^  646,  n.  1 ;  ante,  492,  n.  1,  (a). 
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if  such  has  been  the  usage;  (b)  and  he  ought,  in  all  cases,  to 
inform  the  buyer,  with  due  diligence,  of  the  consignment  and 
delivery,  (c)  Until  the  party,  receiving  a  consignment  or  remit- 
tance made  on  account  of  the  consignor,  has  done  some  act 
recognizing  the  appropriation  of  it  to  a  particular  specified  pur- 
pose, and  the  party  claiming  under  the  appropriation  has  signi- 
fied his  acceptance  of  it,  so  as  to  create  a  privity,  the  property 
and  its  proceeds  remain  at  the  risk  and  on  .the  account  of  the 
remitter  or  owner,  (d) 

(6. )  Symbolical  Delivery.  —  Symbolical  delivery  will,  in  many 
cases,  be  sufficient  and  equivalent,  in  its  legal  effects,  to.  actual 
delivery.  The  delivery  of  the  key  of  the  warehouse  in  which 
goods  sold  are  deposited,  or  transferring  them  on  the  warehouse- 
man's or  wharfinger's  book  to  the  name  of  the  buyer,  is  a 
delivery  sufficient  to  transfer  the  property,  {e)  So  the  delivery 
of  the  receipt  of  the  storekeeper  for  the  goods,  being  the  docu- 
mentary evidence  of  the  title,  has  been  held  to  be  a  constructive 
delivery  of  the  goods.  (/)  There  may  be  a  symbolical  delivery 
when  the  thing  does  not  admit  of  actual  delivery.  The  delivery 
must  be  such  as  the  nature  of  the  case  admits,  {g)  We  have  a 
striking  instance  of  this  in  the  Pandects,  {h)  where  the  delivery 
of  wine  is  held  to  be  made  by  the  delivery  of  the  keys  of  the 
wine  cellar;  and  the  consent  of  the  party  upon  the  spot  is  suffi- 
cient possession  of  a  column  of  granite,  which,  by  its  weight  and 
magnitude,  was  not  susceptible  of  any  other  delivery ;  and 
possession  *  was  taken  by  the  eyes  and  the  declared  inten-  *  501 
tion.  In  the  sale  of  a  ship,  or  goods  at  sea,  the  delivery 
must  be  symbolical,  by  the  delivery  of  the  documentary  proofs,  of 
the  title;  and  the  delivery  of  the  grand  bill  of  sale  is  a  delivery 
of  the  ship  itself,  (a)     A  bill  of  sale  of  timber,  and  materials  of 

(h)  Cothay  v.  Tnte,  8  Campb.  129. 

(c)  BeU  on  the  Contract  of  Sale,  Edin.  1844,  p.  89. 

{di  Tiernan  v.  Jackson,  5  Peters,  580 ;  Williams  v.  Everett,  14  East,  582  ;  Grant 
V.  Ansten,  8  Price,  58,  8.  p. ;  [Fleet  v,  Perrins,  L.  R  8  Q.  B.  586,  542 ;  L.  B.  4  Q.  B. 
500,  512.] 

(e)  Lord  Hardwicke,  1  Atk.  171 ;  Lord  Eenyon,  7  T.  R.  171;  1-  East,  194;  Har- 
man  v.  Anderson,  2  Campb.  248 ;  Pothier,  Trai^  da  Droit  de  Propri^t^,  n.  199  ;  Dig. 
4L  1.  9.  6. 

(/)  Wilkes  &  Fontaine  v,  Ferris,  5  Johns.  885. 

ig)  Lord  Kenyon,  1  East,  194. 

(h)  Dig.  41.  2.  1.  21. 

(a)  Atkinson  v.  Haling,  2  T.  R.  462.     [See  492,  n.  1,  (a).] 
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great  bulk  lying  on  the  banks  of  a  canal,  or  marking  the  timber, 
has  been  held  to  be  a  delivery  sufficient  to  make  the  possession 
follow  the  right.  It  was  as  complete  a  delivery  and  possession 
as  the  subject-matter  reasonably  admitted,  (b)  Taking  a  bill  of 
parcels  and  an  order  from  the  vendor  on  the  storekeeper  for  the 
goods,  and  going  and  marking  them  with  the  initials  of  one's 
name,  has  been  held  a  delivery,  (e)  Taking  a  bill  of  parcels,  and 
the  order  on  the  warehouseman,  and  paying  the  price  has  been 
held  to  be  a  complete  and  executed  contract,  so  as  to  pass  the 
property  and  the  risk  of  the  articles  sold.(d)  The  mere  commu- 
nication of  the  vendor's  order  on  a  wharfinger  or  warehouseman 
for  delivery,  and  assented  to  by  him,  passes  the  property  to  the 
vendee,  (e)  Even  the  change  of  mark  on  bales  of  goods  in  a 
warehouse,  by  direction  of  the  parties,  has  been  held  to  operate 
as  an  actual  delivery  of  the  goods.  (/)  A  delivery  of  part  of  a 
parcel  of  articles  selected  and  purchased  without  any  objection 
at  the  time  as  to  the  delivery  of  the  residue,  takes  the  case  out 
of  the  statute  of  frauds  as  to  the  whole  of  the  goods  so  pur- 
chased. (£1)    The  case  would  be  different  if  the  purchaser  paid  for 

{b)  Manton  v.  Moore,  7  T.  R.  67  ;  Stoyeld  v,  Hnghes,  14  East,  808.  Videri  trabes 
traditas  qnas  emptor  signasset.  .  Dig.  18.  6.  14,  1.  If  the  vendee  be  already  in  pos- 
session of  the  goods,  the  sale  to  him  by  agreement  of  the  parties  is  complete  by  the 
assent  of  the  vendor,  without  any  other  than  constructive  delivery ;  for  he  has  pos- 
session, in  fact,  already.  Inst.  2.  1.  43 ;  Carter  r.  Willard,  19  Pick.  6,  7;  Shurtleff 
V.  Willard,  ib.  210 ;  and  if  the  goods  sold  be  in  the  custody  of  a  third  party  for  the 
vendor,  a  notice  to  him  by  the  parties  is  a  good  constructive  delivery.  Tnxworth  v, 
Moore,  9  Pick.  347  ;  Carter  v,  Willard,  19  id.  1. 

(c)  Hollingsworth  v.  Napier,  3  Gaines,  182.  A  mere  delivery  of  a  bill  of  paroels,. 
without  more,  is  not  a  sufficient  delivery  of  the  goods  to  prevent  the  attachment  of 
them  at  the  instance  of  a  creditor  of  vendor.  Lanfear  o.  Sumner,  17  Mass.  110 ; 
Carter  ».  Willard,  19  Pick.  1. 

{d)  Pleasants  v.  Pendleton,  6  Kand.  478. 

(e)  Lucas  v,  Dorrien,  7  Taunt  278;  Searle  v.  Keeves,  2  Esp.  598;  Bentall  v.  Bom, 
3  B.  &  C.  423. 

(/)  Lord  Ellenborough,  14  East,  312.  The  selecting  and  marking  of  sheep,  in 
the  possession  of  B.,  who  is  desired  to  retain  possession  of  them  for  the  vendee,  was 
held  to  be  a  sufficient  delivery  to  complete  the  sale  and  pass  the  property.  Barney 
V.  Brown,  2  Yt.  374  ;  1  Bell,  Comm.  176 ;  Campbell  v.  Bsfry,  ib.  The  Vermont  and 
the  Scotch  decisions  were  founded  on  the  same  circumstances. 

[g)  Slubey  v.  Hey  ward,  2  H.  Bl.  509;  Baldey  r.  Parker,  2  B.  &  C.  87  ;  Elliott  ». 
Thomas,  8  M.  k  W.  170  ;  Mills  v.  Hunt,  20  Wend.  481.  Delivery  of  part  of  goods, 
sold  for  the  whole,  applies  to  all  the  goods  embraced  by  the  contract  of  sale,  although 
they  happen  to  be  scattered  in  different  and  distant  places.  Shnrtleff  o.  Willard,  19 
Pick.  202,  210,  211. 
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the  articles  delivered,  and  left  the  residue  undelivered  and 
wholly  unpaid  for.  (A)  If  the  vendor  takes  the  vendee  within 
sight  of  ponderous  articles,  such  as  logs  lying  within  a  boom, 
and  shows  them  to  him,  it  amounts  to  a  delivery,  though  the 
vendee  should  suffer  them  to  lie  within  the  boom,  as  is 
usual  with  such  property,  *  until  he  have  occasion  to  use  *  502 
them,  (a)  Delivery  of  a  sample  has  been  sufficient  to  trans- 
fer the  property,  when  the  goods  could  not  be  actually  delivered 
*  until  the  seller  had  paid  the  duties ;  that  fact  being  known  and 
understood  at  the  time,  and  when  the  buyer  accepted  of  the 
sample  as  part  of  the  quantity  purchased,  (b)  The  delivery  must 
always  be  according  to  the  subject-matter  of  the  delivery,  and 
the  property  must  be  placed  under  the  control  and  power  of  the 
vendee,  (c) 

Gutting  off  the  spills  of  wine  casks,  and  marking  the  initials 
of  the  purchaser's  name  on  them,  has  been  held  an  incipient 
delivery,  sufficient  to  take  the  case  out  of  the  statute,  (d)  So  if 
the  purchaser  deal  with  the  commodity  as  if  it  were  in  his  actual 
possession,  this  has  been  held  to  supersede  the  necessity  of  proof 
of  actual  delivery,  (e)  Where  a  purchaser  at  the  merchant's  shop 
marked  the  goods  which  he  approved  of,  and  laid  them  aside  on 
the  counter,  and  went  for  a  porter  to  remove  them,  without 
receiving  a  bill  of  parcels,  or  stipulating  a  time  of  payment,  or 
tendering  the  merchant's  note,  which  he  was  to  offer  in  payment, 
it  has  been  held,  that  the  property  in  the  goods  was  not  changed 
by  that  transaction.//)  Since  that  decision,  a  more  relaxed  rule 
has,  at  times,  been  adopted ;  and  it  has  been  held,  that  on 
the  purchase  of  a  horse,  without  memorandum  payment  *  or  *  508 

[h)  Walworth,  Ch.,  in  Mills  v.  Hunt,  20  Wend.  434. 

(a)  Jewett  v,  Warren,  12  Mass.  800,  8.  P.  ;  Shindler  r.  Hoiuton,  1  Deuio,  49 ;  [re- 
Teraed,  1  Comst  261 ;  ante,  492,  n.  1,  (a),  adjinem.] 

(b)  Hinde  v.  Whitehonae,  7  East,  658.  But  generally,  as  a  substitute  for  actual  or 
constructiye  deliveiy,  the  taking  of  samples  has  no  effect.  Hill  v.  Buchanan,  cited 
in  a  note  to  1  Bell,  Comm.  182. 

(e)  2  N.  H.  818.  Incorporeal  rights  are  not  susceptible  of  actual  delivery,  and  a 
quasi  possession  is  taken,  when  the  use  commences,  as  a  right  of  way.  So  the 
deliveiy  of  a  debt  or  chose  in  action  consists  in  the  assignment  of  it,  with  notice. 
Pothier,  Traits  du  Droit  de  Propri^te,  nos.  214,  215. 

{d)  Anderson  v,  Scott,  1  Cainpb.  286,  n. 

(e)  Chaplin  v.  Rogers,  1  East,  192;  Blenkinsop  v,  Clayton,  1  Moore,  828. 

(/)  Dntilh  V.  Ritchie,  1  Dall.  171.  So,  also,  to  the  same  point,  Baldey  v,  Parker, 
2  B.  &  C.  87  ;  [s.  c.  3  Dow.  &  Ry.  220.] 
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actual  delivery,  the  verbal  request  of  the  buyer  that  the  vendor 
keep  the  horse  in  his  possession  for  a  special  purpose,  and  the 
consent  on  the  part  of  the  vendor,  amounted  to  a  constructive 
delivery,  sufficient  to  take  the  sale  out  of  the  statute,  (a)  That 
case  has  since  been  questioned,  as  carrying  the  doctrine  of  con- 
structive delivery  to  the  utmost  verge  of  safety ;  and  the  latter 
cases  seem  to  have  resumed  a  stricter  doctrine,  and  qualified 
the  inference  to  be  drawn  from  the  acts  of  the  buyer.  ^  The 
presumption  of  a  delivery  is  not  readily  allowed,  when  there  has 
been  none  in  fact ;  for  it  goes  to  deprive  the  seller  of  the  posses- 
sion and  of  his  lien,  without  payment,  (i)  The  purchase  of  a 
part  of  a  heap  of  grain,  or  of  other  goods  in  bulk,  if  the  same  be 
not  measured  off  and  sepftrated  at  the  time,  is  not  valid,  even 
though  the  seller  afterwards  measured  it  off  and  set  it  apart  for 
the  vendee.  (^)  On  the  other  hand,  probity  in  dealing,  the 
interests  of  commerce,  and  the  variety,  extent^  and  rapidity  of 
circulation  of  property,  which  it  has  introduced,  require  that 
delivery  should  frequently  be  presumed  from  circumstances ;  and 
a  destination  of  the  goods  by  the  vendor  to  the  use  of  the  vendee, 
the  marking  them,  or  making  them  up  to  be  delivered,  or  the 
removing  them  for  the  purpose  of  being  delivered,  may  all  entitle 
the  vendee  to  act  as  owner,  (d)  But  the  presumption  fails  when 
positive  evidence  contradicts  it,  as  in  the  case  of  a  refusal  on 
the  part  of  the  vendor  to  part  with  the  goods  until  payment;  (e) 

and  on  the  part  of  the  vendee  to  take  the  goods  when  in- 
*  604  spected;(/)  *or  the  delivery  be  of  a  sample  which  is  not 

part  of  the  bulk  of  the  commodity  sold.     The  good  sense 

(a)  Elmore  v.  Stone,  1  Taunt.  458. 

(6)  Tempest  v.  Fitzgerald,  2  B.  &  Aid.  680;  Carter  v,  Toassaint,  5  id.  855;  Dole 
V.  Stimpeon,  21  Pick.  384. 

(c)  Howe  V,  Palmer,  3  B.  4b  Aid.  321 ;  Salter  v.  Knox,  1  Bell,  Comm.  181,  n.,  8.  p.  ; 
Eagle  V,  Eichelberger,  6  Watts,  29.    See  supra,  496,  s.  P. 

(cT)  Lord  Loughborough,  1  H.  Bl.  S68 ;  1  Campb.  233 ;  Parker  v.  Donaldaoii,  2 
Watts  &  S.  1. 

(e)  Goodall  v,  Skelton,  2  H.  Bl.  816. 

(/)  Kent  V.  Huskinsou,  3  Bos.  4b  P.  233.  The  deliveiy  to  the  carrier  will  not  con- 
clude the  yendee,  and  be  construed  into  an  actual  acceptance  of  the  goods,  so  long 
as  the  yendee  retains  the  right  of  inspection  upon  the  ultimate  deliyeiy,  and  to  object 
to  either  the  quantity  or  quality  of  the  goods.  Astey  v.  Emery,  4  Maule  4b  8.  204  ; 
Hanson  v.  Armitage,  5  B.  &  Aid.  559. 

1  But  see  492,  n.  1,  (a) ;  Elmore  v,  cases.  See  also  Edan  v.  Dadiield,  1  Q.  Bw 
Stone  is  approyed  by  the  later  English    802,  807. 
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of  the  doctrine  on  the  sabject  wc^iild  seem  to  be,  that,  in  order 
to  satisfy  the  statute,  there  must  be  a  deliyery  of  the  goods  by 
the  vendor,  with  an  intention  of  vesting  the  right  of  possession 
in  the  vendee,  and  an  actual  acceptance  by  the  vendee,  with  an 
intention  of  taking  possession  as  owner,  (a) 

If  the  subject-matter  of  the  contract  does  not  exist  in  rerwm 
natura^  at  the  time  of  the  contract^  but  remained  to  be  thereafter 
fabricated  out  of  raw  materials,  or  materials  not  put  together,  it 
'  is  consequently  incapable  of  delivery,  and  not  within  the  statute 
of  frauds ;  and  the  contract  is  valid  without  a  compliance  with 
its  requisitions,  (i)  The  case  rests  entirely  on  contract,  and  no 
property  passes,  until  the  article  is  finished  and  delivered,  (c)  ^ 

(a)  Phillips  V.  BiBtoli,  2  B.  &  C.  611. 

(6)  Towen  v.  Osborne,  Str.  606 ;  Groyes  v.  Back,  8  Maule  &  S.  178  ;  Littledale, 
J.,  in  Smith  v.  Sarman,  9  B.  &  C.  661 ;  Mixer  v.  Howarth,  21  Pick.  206.  See  also 
infra,  611,  n.  (c). 

(c)  Mucklow  p.  Mangles,  1  Tannt.  818 ;  Atkinson  v.  Bell,  8  B.  &  G.  277.  In  the 
Scotch  law,  if  goods  be  purchased  from  a  mannfactnier,  before  some  necessary  opera- 
tion of  his  art  be  completed,  as  if  one  buys  a  ship  on  the  stocks,  or  a  vase  in  the 
hands  of  a  goldsmith,  unfiniBhed,  or  cotton  goods  upon  the  loom,  in  a  state  of  prepara- 
tion, and  the  price  to  be  paid,  there  is  held,  in  these  cases,  to  be  a  constructiye 
delivery  suflSdent  to  pass  the  property ;  and  this  was  the  doctrine  of  the  civil  law. 
1  Bell,  Gomm.  176,  178.  This  may  be  very  reasonable  doctrine ;  but  the  English 
rule,  according  to  the  case  in  Taunton,  is  more  strict,  and  it  requires  the  chattel  to 


1  JHuU  AgreemenU^are  trilhin  the  Stat-  K.  78.    See  also  Hardell  v.  McGlnre,  1 

uU.  —  It  is  now  settled  that  a  contract  for  Ghandler  (Wis. ),  271.    Nevertheless  there 

the  sale  of  goods  is  not  without  the  statute  are   other    cases   approving    the    earlier 

because  it  is  executory.    611,  n.  (d) ;  Pit-  adopted  test,  whether  the  work  and  labor 

kin  V.  Noyes,  48  N.  H.  294 ;  Edwards  v.  are  of  the  essence  of  the  contract     In 

Grand  Trunk  R.  Go.,  48  Me.  879.    Win-  New  Hampshire  it  is  said  to  be  «  mixed 

ship  v.  Buzzard,  9  Rich.  (S.  G.)  108,  may  question  of  law  and  fact  for  the  jury, 

perhaps  be  supported  on  the  principles  whether  the  contract  was  essentially  for 

stated  below  in  this  note.     In  a  case  of  the  work  and  labor,  &c.,  of  the  party,  so 

later  date  than  the  text,  the  judges  say  that  that  he  was  bound  himself  to  prepare  the 

the  test  whether  a  contract  is  for  the  sale  article,  or  whether  it  was  substantiaUy 

of  goods,  or  for  work  and  labor,  is  whether  for  the  sale  of  articles  which  he  might 

it  be  such  that  when  carried  out  it  will  procure  by  purchase  or  otherwise.     Pitkin 

result  in  the  sale  of  a  chattel.    In  that  v.  Noyes,  48  N.  H.  294,  804.     [See  Pres- 

case  the  party  cannot  sue  for  work  and  cott  v,  Locke,  61  N.  H.  94  ;]  Clay  o.  Yates, 

labor.    If,  on  the  other  hand,  the  party  1  H.  &  N.  78 ;  Edwards  v.  Grand  Trunk 

has  done  work  and  labor  which  ends  in  B.  Co.,  48  Me.  879  ;  8.  c.  64  Me.  106 ; 

nothing  that  can  become  the  subject  of  a  Bentch  v.  Long^  27  Md.  188  ;  pod,  611, 

sale,  the  party  cannot  sue  for  goods  sold  n.  {d), 

and  delivered.    Lee  p.  Griffin,  1  Best  h  Gains,  iii.  1 147  ;  D.  19.  2.  2. 1 1. 
S.  272,  explaining  Clay  v.  Yates.  1  H.  Ifc 
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If  the  buyer  unreasonably^refuses  to  accept  of  the  article  sold, 
the  seller  is  not  obliged  to  let  it  perish  on  his  hands,  and  run 
the  risk  of  the  solvency  of  the  buyer.  The  usage  on  the  neglect 
or  refusal  of  the  buyer  to  come  in  a  reasonable  time,  after  notice, 
and  pay  for  and  take  the  goods,  is  for  the  vendor  to  sell  the  same 
at  auction,  and  to  hold  the  buyer  responsible  for  the  deficiency 

in  the  amount  of  sales.  ((2) 
*  506       *  (7. )  Place  of  Delivery.  —  The  place  of  delivery  is  fre- 
quently a  point  of  consequence  in  the  construction  of  the 
contract  of  sale. 

If  no  place  be  designated  by  the  contract,  the  general  rule  is, 
that  the  articles  sold  are  to  be  delivered  at  the  place  where  they 
are  at  the  time  of  the  sale.  The  store  of  the  merchant,  the  shop 
of  the  manufacturer  or  mechanic,  and  the  farm  or  granary  of  the 
farmer,  at  which  the  commodities  sold  are  deposited  or  kept,  must 
be  the  place  where  the  demand  and  delivery  are  to  be  made,  when 

be  finished,  and  in  a  state  for  delivery,  and  to  be  delivered,  according  to  the  nature 
of  the  case,  to  change  the  property.  In  Woods  v.  Rossell,  5  B.  &  Aid.  942,  G.  J. 
Abbott  laid  down  the  principle,  that  where  a  ship  is  built  upon  special  contract,  and 
portions  of  the  price  were  to  be  paid  according  to  the  progress  of  the  work,  those 
payments  appropriate  specifically  to  the  purchaser  the  vessel  so  in  progress,  and  vest 
the  property  as  between  him  and  the  builder,  so  as  to  entitle  him  to  insist  on  the 
completion  of  that  very  vessel.  The  same  principle  is  declared  in  the  Scots  law. 
Simpson  v.  Duncanson,  cited  in  Bell  on  the  Contract  of  Sale,  £din.  1844,  p.  17. 
But  the  court  of  K.  B.,  in  Clark  v.  Spence,  4  Ad.  &  £1.  448,  admitted  with  reluctance 
the  authority  for  this  new  principle,  and  said  that  the  general  and  prior*  rule  of  law 
was,  that,  under  a  contract  for  building  a  vessel,  or  anything  not  existing  in  specie 
at  the  time  of  the  contract,  no  property  vested  in  the  purchaser  during  the  progresB 
of  the  work,  even  though  the  precise  mode  and  time  of  payment  were  fixed,  nor 
until  the  thing  was  delivered,  or  i-eady  for  delivery,  and  approved  of  by  the  pur- 
chaser; and  that  the  purchaser  was  not  bound  to  deliver  the  identical  article,  if 
another  answered  the  specification  in  the  contract.  The  court,  nevertheless,  followed 
the  authority  of  Woods  v.  Russell.  [See  further,  M*Bain  v.  Wallace,  6  App.  Cas. 
588;  Clarkson  v.  Stevens,  106  U.  S.  505.]  In  Lunn  o.  Thornton,  1  Man.,  Gr.  &  Sc 
879,  it  was  adjudged  that  personal  property,  not  belonging  to  the  grantor  or  vendor 
at  the  time  of  the  grant  or  bill  of  sale,  would  not  pass  by  it,  as  if  a  biU  of  sale  be 
executed  of  goods  in  a  shop,  and  other  goods  be  afterwards  added  to  them  by  the 
vendor  to  give  eifect  to  the  gprant ;  the  grantor  must  ratify  it  by  some  act  done  by 
him  after  he  has  acquired  the  property.  The  14th  rale  in  Lord  Bacon's  Maxims  is 
to  the  same  effect. 

(d)  Sands  v.  Taylor,  5  Johns.  895 ;  Adams  v.  Minick,  cited  in  5  Betf^.  &  R.  32 ; 
Girard  v.  Taggart,  ib.  19 ;  M'Combs  o.  M'Eennan,  2  Watts  &  S.  216;  [Hayden  v. 
Demets,  53  N.  Y.  426.]  Where  the  purchaser  refused  to  pay  for  a  thing  sold  by  the 
sheriff  at  a  public  sale,  and  the  sheriff  resells  the  article  at  a  lower  price,  the  rule  of 
damages  against  the  purchaser  is  the  difference  between  the  first  bid  and  the  8ecoD<| 
sale,  for  that  is  the  loss  actually  sustained.     T<amkin  p.  Crawford,  8  Ala.  153. 
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the  contract  is  to  pay  upon  demand,  and  is  silent  as  to  the  place. 
This  appears  to  be  the  general  doctrine  on  the  subject  (a) 
Pothier  *  distinguishes  between  contracts  for  a  thing  cer-  *  506 
tain,  as  for  all  the  wine  of  the  vintage  of  the  vendor,  and  a 
contract  for  anything  indeterminate,  as  a  pair  of  gloves,  a  cer- 
tain quantity  of  com,  wine,  &c.  In  the  former  case,  the  delivery 
is  to  be  at  the  repository  where  the  wine  was  at  the  time  of  the 
contract ;  and  this  is  reasonably  supposed  to  be  the  understand- 
ing of  the  parties,  as  the  purchaser  would  then  be  able  to  see 
that  he  had  the  whole  quantity  agreeably  to  the  contract.  In 
the  latter  case,  the  property  is  to  be  delivered  at  the  debtor's 
place  of  residence,  unless  the  parties  lived  near  each  other,  and 
the  thing  be  portable ;  in  which  case  the  place  of  payment  would 

(a)  Pothier,  Traits  des  Oblig.  n.  512  ;  TraiU  da  Contrat  de  Vente,  noR.  45,  46,  51, 
52 ;  Code  Napoleon,  c.  1609  ;  Toullier,  Droit  Civil  Fran^ais,  vii.  n.  90 ;  Civil  Code 
of  Louisiana,  art.  2469  ;  Adams  v.  Minick  [ubi  supra],  cited  in  Wharton's  Dig.  of 
Penn.  Cases,  tit  Vendor,  n.  76 ;  Lohdell  v,  Hopkins,  5  Cowen,  516  ;  Chipmsn's 
Essay  on  the  Law  of  Contracts,  29,  80  ;  Goodwin  v.  Holbrook,  4  Wend.  880.  [Deliv- 
ery. —  The  term  "  delivery  "  is  unfortunately  used  in  several  dififerent  senses  ;  e.  g,,  as 
equivalent  to  passing  of  title,  to  actual  receipt  under  the  statute  of  frauds,  to  transfer 
of  possession  to  defeat  creditors,  and  to  the  acts  of  delivery  required  in  the  perf6rmance 
of  the  contract  of  sale.  The  last  seems  the  most  proper  sense  of  the  term.  See  Bexg'a- 
min  on  Sale,  §§  674-476.  For  the  general  nile  stated  in  the  text,  see  Benjamin  on 
Sale,  §679  e^«0g.—B.] 

The  Code  Napoleon,  in  respect  to  the  contract  of  sale,  and  in  respect  to  all  other 
contracts,  seems  to  be,  in  a  great  degree,  a  concise  abridgment  or  summary  of  the  writ- 
ings of  Pothier.  M.  Dnpin,  in  a  dissertation  prefixed  to  the  edition  of  the  works  of 
Pothier,  published  in  Paris  in  1827,  says,  that  three  fourths  of  the  Code  Civil  have 
been  literally  extracted  from  Pothier's  treatises.  The  utility  of  the  latter,  and  their 
great  merit  in  learning,  perspicuity,  and  accuracy  of  illustration  are  far  from  being  su- 
perseded or  eclipsed  by  the  simplicity,  precision,  and  brevity  of  the  code.  The  aid  of 
the  French  civilians  of  the  former  school  has  been  found  as  indispensable  as  ever.  The 
Code  Napoleon  and  Code  de  Commerce  deal  only  in  general  rules  and  regulations. 
They  are  not  sufficiently  minute  and  provisional  to  solve,  without  judicial  discussion, 
the  endless  questions  that  constantly  arise  in  the  business  of  life.  The  citation  of  ad- 
judged cases,  M.  Dupin  says,  in  so  very  common  in  the  French  courts,  that  there  seems 
to  be  an  emulation  who  shall  cite  the  most.  (Jurisprudence  des  Arrets,  Pref. )  Be* 
tween  the  years  1800  and  1827,  there  were  upwards  of  two  hundred  original  treatises 
and  compendiums,  upon  different  titles  of  the  law,  published  in  France.  M.  Toullier 
has  undertaken  a  commentary  upon  the  French  Civil  Law,  according  to  the  order  of  the 
Code,  which  has  already  extended  to  twelve  volumes,  and  in  1839,  his  Droit  Civil,  the 
5th  edition,  was  publidied  at  Paris  in  fifteen  volumes ;  and,  as  far  as  I  may  be  per- 
mitted to  judge,  from  a  very  imperfect  knowledge  of  the  French  law,  he  seems  to  rival 
even  PotMer  himself  in  the  comprehensiveness  of  his  plan,  and  in  the  felicity  of  its 
execution.  In  1844,  the  Cours  de  Droit  Fran^  suivant  le  Code  Civil,  by  M.  Dnran- 
ton,  was  published  at  Paris  in  twenty-two  volumes. 
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be  the  creditor's  residence,  (a)  The  common  law  on  the  subject 
of  the  delivery  of  specific  articles  which  are  portable,  makes  a 
distinction  between  the  contract  of  sale,  and  the  contract  to  pay 
a  debt  at  another  time  in  such  articles.  We  have  seen,  that  in 
the  contract  of  sale,  the  delivery  is  to  be  at  the  place  where 
the  vendor  has  the  article ;  but  in  the  other  case,  the  weight  of 
authority  would  seem  to  be  in  favor  of  the  rule,  that  the  property 
was  to  be  delivered  at  the  creditor's  place  of  resfdence,  though  the 
cases  on  the  subject  are  not  easily  reconcilable  with  each  other. 

Lord  Coke  lays  down  the  rule,(i)  that  if  the  contract  he  to 
deliver  specific  articles,  as  wheat  or  timber,  the  obligor  is  not 
bound  to  carry  the  same  abroad,  and  seek  the  obligee  (as  in  the 
case  of  payment  of  money),  but  he  must  call  upon  the  obligee 
before  the  day,  to  know  where  he  would  receive  the  articles, 
and  they  must  be  delivered,  or  the  obligor  must  be  ready  and 
able  to  make  the    delivery,   at  the  place  designated  by  the 

obligee.  (^)  This  doctrine  was  admitted  in  the  case  of 
*  507  Aldrich  v.  Albee^  (d)  in  which  it  was  declared,  that  if  *  no 

place  be  mentioned  in  the  contract^  to  deliver  specific 
articles  (and  which  in  that  case  were  hay,  bark,  and  shingles), 
the  creditor  had  the  right  to  name  the  place.  It  is  evident, 
however,  that  this  rule  must  be  received  with  considerable  quali- 
fication, and  it  will  depend,  in  some  degree,  upon  the  nature  and 
use  of  the  article  to  be  delivered.  The  creditor  cannot  be  per- 
mitted to  appoint  an  unreasonable  place,  and  one  so  remote  from 
the  debtor  that  the  expense  of  the  transportation  of  the  articles 
might  exceed  the  price  of  them.  If  the  place  intended  by  the 
parties  can  be  inferred,  the  creditor  has  no  right  to  appoint  a 
different  place.  But  if  no  place  of  performance  be  designated, 
and  none  can  be  clearly  inferred  from  collateral  circumstances, 

(a)  Pothier,  TraiU  des  Oblig.  noB.  512,  518  ;  Bradley  v.  Fanington,  4  Ark.  582.. 

(6)  Co.  Litt  210,  b. 

(e)  In  the  case  of  the  payment  of  money,  the  old  law  was  declared,  as  late  as  the 
case  of  Smith  v.  Smith,  2  Hill  (N.  Y.),  851,  that  if  no  place  of  payment  be  agreed  on, 
the  party  who  is  to  pay  must  seek  the  other,  if  within  tiie  State ;  and  a  tender  at  his 
residence^  in  his  absence,  is  not  good. 

(d)  1  Oreenl.  120.  In  the  subsequent  case,  in  the  same  court,  of  Bixby  v.  Whit- 
ney, 5  id.  192,  it  was  declared  to  be  well  settled,  that  where  no  place  is  appointed  for  the 
delivery  of  specific  articles,  the  obligor  must  go  before  the  day  of  payment  to  the  obligee^ 
and  know  what  place  he  wUl  appoint  to  receiye  them.  The  first  act  is  to  be  done  hf 
the  debtor,  and  if  he  omits  to  do  it,  he  is  in  default.  See  also  Bean  v.  Simpson,  16  Me. 
49  ;  Howard  v.  Miner,  20  id.  825,  and  Mingus  v.  Pritchel^  8  Der.  (N.  C)  78,  &  P. 
[868] 


LECT.   XXZIX.]  OF  PERSONAL  PBOPEBTY.  *  508 

it  seems  to  have  been  again  admitted  that  the  creditor  may 
designate  a  reasonable  place  for  the  delivery  of  the  articles,  (a) 
Mr.  Ghipman  {b)  states  it  as  a  rule  of  the  common  law,  well 
understood  and  settled  in  Vermont,  that  if  a  note  be  given  for 
cattle,  grain,  or  other  portable  articles,  and  no  place  of  payment 
be  designated  in  the  note,  the  creditor's  place  of  residence,  at 
the  time  the  note  is  given,  is  the  place  of  payment  The  same 
rule  is  declared  in  New  York,  when  the  time,  but  not  the  place, 
of  the  payment  of  the  portable  article  is  fixed,  (c)  If  the  article 
be  not  portable,  but  ponderous  and  bulky,  then  Lord  Coke's  rule 
prevails,  and  the  debtor  must  seek  the  creditor,  or  get  him  to 
name  a  place;  and  if  no  place,  or  an  unreasonable  one,  be 
named,  the  debtor  may  deliver  the  articles  at  a  place  which 
circumstances  shall  show  to  be  suitable  and  convenient  for  the 
purpose  intended,  and  presumptively  in  the  contemplation 
*  of  the  parties  when  the  contract  was  made,  (a)  There  *  508 
is  a  material  difference  in  the  reason  of  the  thing,  between 
a  tender  of  cumbersome  goods,  and  those  which  are  portable ; 
and  the  same  removal  from  one  place  to  another  is  not  equally 
required  in  the  two  cases,  (b)  There  is  another  class  of  cases,  in 
^hich  the  position  is  assumed,  that  if  the  parties  have  not 
designated  any  particular  place  of  delivery,  it  is  to  be  at  the 
debtor's  residence,  or  where  the  property  was  at  the  time  of  the 
contract ;  as  in  the  case  of  a  note  payable  in  farm  produce,  with- 
out mentioning  time  or  place,  the  place  of  demand  and  delivery 
is  held  to  be  at  the  debtor's  farm.((?)     It  is  likewise  adjudged, 

(a)  Carrier  v.  Currier,  2  N.  H.  76. 

(6)  Eflsay  on  the  Law  of  Contracts  for  the  Payment  of  Specific  Articles,  25,  26. 

(e)  Goodwin  v.  Holbrook,  4  Wend.  877.  If  the  place  of  payment  of  specific  articles 
be  at  the  election  of  the  payee,  it  is  a  privilege,  which,  if  not  exercised  in  a  reasonable 
time,  is  waived,  and  the  debtor  may  elect  the  place,  and  there  tender  the  articles  and 
give  notice  to  the  payee.    Adm.  of  Peck  v.  Hubbard,  11  Vt.  612. 

(a)  Chipman's  Eraay  on  the  Law  of  Contracts  for  the  Payment  of  Specific  Article^ 
27  ;  Howard  v.  Miner,  20  Me.  825. 

(b)  Stone  v.  Gilliam,  1  Show.  149. 

(e)  Lobdell  v.  Hopkins,  5  Cowen,  516.  So  also  in  Minor  v.  Michie,  Walker  (Miss.), 
24,  it  was  held,  that  if  no  time  or  place  be  specified  in  the  contract  for  the  delivery  of 
specific  articles,  the  debtor  is  not  bound  to  seek  the  creditor,  but  the  latter,  to  entitle 
himself  to  sue,  must  allege  and  prove  a  special  demand.  This  is  more  reasonable  than 
Lord  Coke's  rule.  The  law  relative  to  the  practical  execution  of  contracts  for  payment 
in  goods  or  specific  articles  is  well  expounded  in  Chipman  on  Contracts.  See  also 
Boberts  o.  Beatty,  2  Penn.  65  ;  Cowen,  J.,  20  Wend.  199 ;  Barr  v,  Myeis,  8  Watts  k 
a  295. 
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that  where  a  person  in  the  character  of  a  bailee  promises  to 
deliver  specific  goods  on  demand,  though  the  demand  may  be 
made  wherever  he  may  be  at  the  time,  his  offer  to  deliver  at  the 
place  where  the  property  is,  or  at  his  dwelling-house  or  place  of 
business,  will  be  sufficient  ((2) 

If  the  debtor  be  present  in  person  or  by  his  agent,  and  makes 
a  tender  of  specific  articles  at  the  proper  time  and  place,  accord- 
ing to  contract,  and  the  creditor  does  not  come  to  receive  them, 
or  refuses  to  accept  them,  the  better  opinion  is,  that  if  the 
article  be  properly  designated  and  set  apart  (and  such  designa- 
tion is  necessary,  (e)  the  debt  is  thereby  discharged.  (/)  If  the 
debtor  be  sued,  he  may  plead  the  tender  and  refusal,  and  he  will 
be  excused  by  the  necessity  of  the  case  from  pleading  uncare 
pristj  and  bringing  the  cumbersome  articles  into  court;  (9)  and 
it  is  not  like  the  case  of  a  tender  of  money,  which  the  party 

is  bound  to  keep  good,  and  on  a  plea  of  tender  to  bring 
*509  the  money  into  court.     The  creditor  *is  entitled  to  the 

money  at  all  events,  whatever  may  be  the  fate  of  the 
plea ;  {a)  and  there  is  equal  reason  that  he  should  be  entitled  to 
the  specific  articles  tendered.  But  in  Weld  v.  Hadley^{b)  it  was 
decided,  after  a  very  able  discussion,  that  on  a  tender  an4 
refusal  of  specific  articles,  the  property  did  not  pass  to  the 
creditor.  This  was  contrary  to  the  doctrine  declared  in  other 
cases ;  (c)  and  the  weight  of  argument,  if  not  of  authority,  and 

(d)  Scott  1^.  CraDe,  1  Conn.  255  ;  5  id.  76 ;  Mason  v.  Briggs,  10  Mass.  458 ;  Slin- 
gerland  v.  Morse,  8  Johns.  474. 

(<?)  Wyman  ».  Winslow,  2  Fairf.  898. 

(/)  Co.  Litt  207,  a ;  Peytoe's  Case,  9  Co.  79,  a ;  Bro.  tit.  Toats  temps  prist,  pL 
81 ;  Smith  v.  Loomis,  7  Conn.  110  ;  Garrard  v.  Zachariah,  1  Stewart  (Ala.),  272; 
Thaxton  v,  Edwards,  ib.  524 ;  Savary  v,  Goe,  8  Wash.  C.  C.  140  ;  Robinson  v.  Batch- 
elder,  4  N.  H.  46  :  Lamb  v.  Lathrop,  18  Wend.  95. 

(g)  Bro.  ubi  supra.  In  Johnson  v.  Baird,  8  Blackf.  (Ind.)  182,  in  an  action  on  a 
promise  to  pay  a  certain  snm  in  hats,  at  a  certain  time  and  place,  it  was  held  to  be  a 
good  defence,  that  the  defendant  had  the  hats  ready  for  deliTery  at  the  time  and  place, 
and  that  no  person  was  present  to  receive  them.  Bat  the  plea  also  contained  the 
unccre  prists  and  the  conrt  said  that  it  was  necessary  that  the  plea  should  state  where 
the  articles  were,  and  that  they  were  either  left  at  the  place  properly  designated,  or 
that  they  were  retained,  and  were  still  ready  for  delivery.  Dorman  v.  Elder,  ib.  490  ; 
Fleming  v.  Potter,  7  Watts,  380,  s.  p.  No  demand  was  held  to  be  necessary  in  the 
latter  case,  but  the  defendant  mast  show  that  he  was  ready  at  the  time  and  place. 

(a)  Le  Grew  v.  Cooke,  1  Bos.  &  P.  882.  {h)  1  N.  H.  295. 

(c)  Nichols  V.  Whiting,  1  Root,  448 ;  Rix  v.  Strong,  ib.  55  ;  Slingerland  v.  Mone, 
8  Johns.  474. 
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the  analogies  of  the  law,  would  appear  to  lead  to  the  conclusioD, 
that  on  a  valid  tender  of  specific  articles  the  debtor  is  not  only 
discharged  from  his  contract,  but  the  right  of  property  in  the 
articles  tendered  passes  to  the  creditor.  ((2)  The  debtor  may 
abandon  the  goods  so  tendered ;  but  if  he  elects  to  retain  pos- 
session of  the  goods,  it  is  *in  the  character  of  bailee  to  the 
creditor,  and  at  his  risk  and  expense.  («) 

With  respect  to  part  performance  of  an  entire  contract  for  the 
sale  and  delivery  of  personal  property  of  a  given  quantity,  at  a 
specified  price  and  time,  or  for  the  performance  of  certain  labor 
and  service,  a  delivery  of  a  less  quantity  than  that  agreed  on, 
or  a  refusal  or  omission  to  perform  the  entire  labor  or  service, 
without  any  act  or  consent  of  the  other  party,  will  not  entitle 
the  party  who  has  delivered  in  part,  or  performed  in  part.,  to 
recover  any  compensation  for  the  goods  which  have  been 
delivered,  or  the  service  which  has  been  performed.  The  entire 
performance  is  a  condition  precedent  to  the  payment  of  the  price, 
and  the  courts  cannot  absolve  men  from  their  legal  engage- 
ments, or  make  contracts  for  them.(/) 

(d)  Code  Napoleon,  d.  1257 ;  Pothier,  Traits  des  Oblig.  n.  545  ;  Smith  v.  LoomlSy 
supra  ;  Mitchell  v.  Merrill,  2  Blackf.  (Ind. )  87  ;  Lamb  v,  Lathrop,  18  Wend.  95.  In 
Bailey  v.  Simonds,  6  N.  H.  159,  it  was  held,  that  if  a  note  be  payable  in  goods  at  a 
particular  place,  on  demand,  the  maker  most  have  the  goods  always  ready  at  the  place. 
Mason  v.  Briggs,  16  Mass.  458,  8.  p. 

(e)  Mr.  Chipman,  in  the  able  essay  to  which  I  hare  already  referred,  supposes  that 
the  debtor  may  sell  the  goods  which  he  so  retains,  if  they  be  perishable  articles,  and  he 
will  be  accountable  for  the  net  proceeds.  He  has  reasoned  well,  and  upon  sound  legal 
principles,  in  snpjiort  of  his  position,  that  on  the  tender  and  refusal  of  specific  articles 
the  debt  is  dischaiged  on  the  one  hand,  and  the  title  to  the  property  transferred  to 
the  creditor  on  the  other.  In  IllinotB,  it  is  declared  by  statute,  that  if  no  place  be 
specified  in  the  written  contract  for  the  payment  or  delivery  of  specific  articles,  the 
obligor  may  tender  them  at  the  payee's  place  of  residence.  But  if  the  article  be  too 
ponderous,  or  the  payee  has  no  known  place  of  reaidence,  the  obligor  may  tender  them 
at  his  own  place  of  residence.  Such  tender  vests  the  property  in  the  creditor.  Re- 
vised Uws  of  Illinois,  edit.  1888,  pp.  484,  485. 

(/)  Waddington  v.  Oliver,  5  Bos.  &  P.  61 ;  M'Millan  v,  VanderHp>  12  Johns.  165'; 
Jennings  v.  Camp,  18  Johns.  94 ;  Champlin  v.  Rowley,  18  Wend.  258;  8.  a  18  Wend. 
187;  Mead  v.  Degolyer,  16  id.  682;  Stark  r.  Parker,  2  Pick.  267 ;  Olmstead  v,  Bealc, 
19  id.  528.  See  also  nipra,  258,  and  Steamboat  Co.  r.  Wilkins,  8  Vt.  54  ;  Helm  v, 
Wilson,  4  Mo.  41 ;  Wooten  v.  Reed,  2  8m.  &  M.  585  ;  Oivhan  v.  Dailey,  4  Ala.  886. 
The  cases  of  Ozendale  v,  Wetherell,  9  B.  &  C.  886,  and  Britton  v.  Turner,  6  N.  H.  481, 
considered  the  rule  as  rather  stem,  and  relaxed  its  severity  ;  and  in  Mead  ».  Degolyer, 
above*  mentioned,  Mr.  Justice  Cowen  intimated  that  a  court  of  chancery  might,  per- 
haps, feel  itself  driven  to  interfere  in  some  of  these  hard  cases,  and  it  was  repulsive  to 
Lord  Tentetden's  ideas  of  justice,  that  if  a  man  agreed  to  deliver  two  hundred  and 
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I  have  thus  endeavored  to  mark  the  prominent  and  most  prac* 
tical  distinctions,  on  the  very  diffusive  subject  of  the  delivery 
requisite  to  pass  the  title  to  goods,  or  to  take  the  case  out  of  the 
operation  of  the  statute  of  frauds.  But  even  in  this  general  view 
of  the  subject,  *  it  has  been  difficult  to  select  those  leading  prin- 
ciples which  were  sufficient  to  carry  us  safely  through  the 
labyrinth  of  cases  that  overwhelm*  and  oppress  this  branch  of 
the  law. 

*  510       *  8.  Of  the  Memorandnm  required  by  the  Statute  of  Fraiidiw 

—  The  statute  of  frauds,  of  29  Car.  XL  c.  3,  sec.  4,  declared, 
that  no  action  should  be  brought  to  charge  any  executor  or 

fifty  bosbels  of  wheat  by  a  certain  day,  fell  short  but  one  bushel,  the  vendee  should 
get  the  two  hundred  forty-nine  for  nothing.  But  in  Champlin  o.  Bowley,  18  Wend. 
191,  the  chancellor  repudiated  the  doctrine  in  the  case  of  Oxendale  v.  Wetherell,  with 
much  severity. 

It  is  said  to  be  now  settled,  that  after  a  rescission  and  abandonment  of  a  special 
agreement,  compensation  for  partial  performance  may  be  recoyered.  Porter  v.  Woods» 
8  Humph.  (Tenn.)  60.  On  this  vexed  question  of  the  right  of  a  party  to  redress,  who 
fails  to  perform  an  entire  contract,  except  in  part,  the  numerous  and  conflicting 
authorities,  both  English  and  American,  have  been  industriously  collected  by  Mr. 
Sedgwick,  in  his  very  valuable  Treatise  on  the  Measure  of  Damages.  The  principal 
ones,  besides  those  already  referred  to^  are  to  be  seen  in  that  treatise,  219-238,  and 
found  to  be  against  any  remedy,  in  6  T.  R.  820  ;  8  Taunt  62  ;  2  Starkie,  266  ;  9  Bw 
&  C.  92;  2  Mass.  147  ;  2  Pick.  267,  832 ;  9  Johns.  827 ;  8  Cowen,  68 ;  18  Wend.  187. 
The  condition  precedent  precludes  the  action.  The  cases  in  relaxation  of  the  role,  be- 
sides those  already  referred  to,  are  BuUer,  N.  P.  189 ;  4  Bos.  &  P.  861,  5 ;  7  Pick. 
181 ;  8  id.  178.  If  there  has  been  any  acquiescence  in  a  part  performance,  so  as  to 
benefit  the  party  accepting,  or  the  non-performance  was  owing  to  any  act  of  the  other 
party,  or  arose  from  inevitable  necessity,  it  seems  most  reasonable,  tiiat  if  any  benefit 
has  been  conferred,  and  no  mala  mens  mingle  with  the  default,  a  reasonable  idlowance 
should  be  made  for  the  part  performed.  The  decision  of  Parker,  J.,  in  Britton  o. 
Turner,  in  6  N.  H.  481,  is  supported  by  very  impressive  remarks. 

It  is  to  be  observed,  that  as  to  the  rule  of  damages  for  breach  of  contract  in  per- 
sonal actions,  the  motive  or  animus  of  the  party  in  default  is  disregarded,  and  tho 
damages  are  limited  to  the  pecuniary  loss  for  the  breach  of  the  agreement,  withoat 
reference  to  the  fraud  or  malice  of  the  party,  for  such  considerations  [belong  ?]  propeiiy 
tt>  actions  on  the  case,  or  for  deceU.  Sedgwick  on  Damages,  206-212.  Mr.  Sedgwick 
says  that  the  rule  of  damages  in  actions  for  breach  of  contract  is  now  generally  regu- 
lated by  the  discretion  of  the  court,  according  to  fixed  principles,  and  the  court  wiB 
not  allow  an  unconscio[nable]  recovery,  and  that  jurors  have  not  an  arbitrary  discre- 
tion over  the  terms  of  the  contract,  and  for  this  ia  cited  4  Bibb,  641 ;  3  J.  J.  Mar- 
shall, 86  ;  10  Mass.  469;  2  Brod.  &  B.  680 ;  Sedgwick,  214,  216.  Indeed,  as  Mr. 
Sedgwick  has  observed  in  another  place,  the  settled  tendency  of  our  law,  as  well  as  aU 
sound  reasoning,  is  to  reduce  the  measure  of  damages  as  far  as  possible,  cases  of  tort 
and  wrong  excepted,  to  fixed  legal  rules.  But  the  contradictions  and  variations  in  the 
multitudinous  cases  which  are  cited  and  dispersed  throughout  his  treatise  show  a  very 
great  failure  in  the  effort 
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administrator,  upon  any  special  promise,  to  answer  daipages  out 
of  his  own  estate ;  (a)  or  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person ;  or  to  charge  any  person,  upon  any  agreement  made  upon 
consideration  of  marriage ;  (5)  or  upon  any  agreement  that  was 
not  to  be  performed  in  one  year,(^)  unless  there  was  some 
memorandum  or  note  in  writing  of  the  agreement,  signed  by  the 
party  to  be  charged,  or  his  agent  (x)    The  statute  in  respect  to 

{a)  The  New  York  Revised  Statutes,  ii.  IIS,  sec.  1,  have  improved  npon  the 
phraseology  of  the  English  statutes,  by  adding,  or  to  pay  the  debta  of  the  teMator  or  in- 
teatate  otU  of  his  own  estate, 

(6)  This  did  not  apply  to  mutual  promises  to  marry.  Cork  v.  Baker,  Str.  84 ;  and 
in  the  New  York  Revised  Statutes,  ii.  136,  sec.  2,  this  exception  is  expressly  made. 

(e)  The  statute  only  applies  to  agreements  which  are,  by  express  stipulation,  not  to 
be  performed  within  a  year.  It  does  not  apply  to  an  agreement  which  does  not  appear 
from  its  terms  to  be  incapable  of  performance  within  the  year,  nor  to  cases  in  which 
the  performance  of  the  agreement  depends  upon  a  contingency  which  may  or  may  not 
happen  within  the  year.  Peter  v.  Compton,  Skinner,  358 ;  ToUey  v.  Greene,  2  Sandf. 
Ch.  91;  Fenton  v.  Emblers,  8  Burr.  1278;  Wells  r.  Horton,  12  B.  Moore,  177; 
Moore  v.  Fox,  10  Johns.  244 ;  M'Lees  v.  Hale,  10  Wend.  420  ;  Peters  v.  Westborough, 
19  Pick.  864 ;  Lockwood  v,  Barnes,  8  Hill  (N.  Y.),  128.  An  inchoate  performance 
within  the  year,  under  a  parol  agreement,  is  not  sufficient  to  take  the  case  out  of  the 
statute.  The  statute  accepts  agreements  only  that  are  to  be  performed^  that  is,  com- 
pleted within  the  year.  Boydell  v.  Drummond,  11  East,  142  ;  Birch  v.  Earl  of  Liver- 
pooU  9  B.  &  C.  892  ;  Hinckley  v.  Southgate,  11  Vt.  428  ;  Lockwood  v,  Barnes,  8  Hill 
(N.  Y.),  128  ;  Herrin  v.  Butters,  20  Me.  119 ;  Johnson  v.  Watson,  1  Kelly,  848.  The 
statute  of  frauds  does  not  apply  to  executed  contracts,  which  have  been  completely 
performed  on  both  sides.  Nor  does  the  statute  apply  to  the  case  of  goods  sold  and  to 
be  delivered  within  the  year,  but  where  the  price  was  not  to  be  paid  untU  after  the 
expiration  of  the  year.  Donellan  v.  Reed,  8  B.  &  Ad.  899  ;  Holbrook  v,  Armstrong, 
4  Fairf.  81  ;  Johnson  r.  Watson,  1  Kelly,  348.  The  design  of  the  statute,  said  Lord 
Holt,  was  not  to  trust  the  memory  of  witnesses  beyond  one  year.  Lord  Raymond,  817  ; 
and  it  was  adjudged,  in  Broadwell  v.  Getman,  2  Denio,  87,  that  a  parol  agreement 
'  which  was  not  wholly  to  be  performed  within  a  year,  was  void,  even  though  one  of  the 
parties  had  a  longer  time  than  a  year  for  the  performance,  and  the  authority  of  the 
decision  in  Donellan  v.  Reed  was  questioned  and  not  acceded  to. 


(x)  The  following  need  not  be  in  writ- 
ing as  promises  to  answer  for  the  debt  or 
default  of  another :  a  promise  of  indem- 
nity for  accepting  certain  bills  of  exchange  : 
Guild  V,  Conrad,  [1894]  2  Q.  B.  885 ;  the 
agreement  of  a  ship-owner  to  pay  a  lien 
incurred  by  a  prior  owner :  Fears  r.  Story, 
181  Mass.  47  ;  an  agent's  guaranty  to  his 
principal  for  half  the  latter's  losses  in 
stock  transactions :  Sutton  v.  Grey,  [1894] 


1  Q.  B.  285 ;  a  pledgee's  promise  to  pay 
to  a  creditor  the  surplus  income  of  the 
pledge  :  Peck  v.  Goff  (R.  I.),  25  Atl.  Rep. 
690 ;  an  sgreement  by  one  co-owner  of 
land  sold  to  fully  care  for  any  incum* 
brances  thereon:  Elkin  v.  Timlin,  151 
Penn.  St.  491 ;  or  the  purohaser^s  agree- 
ment to  assume  an  indebtedness  on  land 
as  part  of  the  price.  Lowe  v.  Hamilton, 
182  Ind.  406.     Promises  to  answer   for 
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the  memorandum  applied  also  to  contracts  for  the  sale  of  goods, 
wares,  and  merchandise,  in  cases  where  there  was  no  deliverj 


others'  defaults  include  all  sach  direct 
gaaranties  as  those  of  payment  by  a  pur- 
chaser, of  performance  by  a  contractor,  or 
security  to  a  surety.  Tighe  v.  Morrison, 
116  N.  Y.  2«8 ;  Dillaby  v.  Wilcox,  60 
Conn.  71 ;  Gray  v.  Herman,  75  Wis.  468 ; 
Tem^e  v.  Baker,  125  Penn.  St  684; 
Gibson  County  Com'rs  v,  Cincinnati  S.  H. 
Co.,  128  Ind.  240.  But  a  promise  to  pay 
to  a  creditor  money  actually  received  from 
a  debtor  is  not  within  the  statute.  Wat- 
son V.  Perrigo,  87  Maine,  202. 

An  agreement  of  indemnity  is  not  a 
guaranty  within  the  statute.  Sutton  v. 
Grey,  [1894]  1  Q.  B.  285 ;  Guild  v.  Coniad, 
2  id.  885 ;  Hoyle  v.  Hoyle,  [1898]  1  Ch. 
84  ;  Stratton  v.  Hill,  184  Mass.  27 ;  Jones 
V.  Bacon,  145  N.  Y.  446.  A  verbal  pro- 
mise of  indemnity,  which  is  the  consider- 
ation and  inducement  for  the  promisee  to 
become  a  surety,  is  an  original  promise, 
not  within  the  statute.  Minick  v.  Huff, 
41  Neb.  516 ;  Jones  v.  Bacon,  72  Hun, 
506.  See  Resseter  v.  Waterman,  151  HI. 
169;  Dows  v.  Swett,  184  Mass.  140; 
Davis  V.  Patrick,  141  U.  S.  479.  A 
roother^s  promise  to  a  physician  to  see  him 
paid  if  he  attends  her  son,  is  an  original 
promise.  Crowder  p.  Keys,  91  Ga.  180 ; 
see  Floumoy  v.  Van  Campen,  71  Cal.  14. 
If  the  original  debtor  is  released  and  the 
new  promisor  is  accepted  in  his  place,  the 
latter*8  is  likewise  an  oiiginal  promise. 
First  Nat.  Bank  v,  Chalmers,  120  N.  Y. 
65ft ;  144  N.  Y.  482 ;  Lindley  v,  Simp- 
son, 45  111.  App.  648;  Wilson  v.  Vass, 
54  Mo.  App.  221;  Dows  v.  Swett,  184 
Mass.  140;  Eden  v.  Chaffee,  160  Mass. 
225 ;  Morris  v.  Gaines,  82  Texas,  255 ; 
Lookout  M.  R.  Co.  v.  Houston,  85  Tenn. 
224.  Contracts  of  insurance  are  not 
within  the  statute.  Commercial  F.  Ins. 
Co.  V.  Morris  (Ala.),  18  So.  Rep.  84 ; 
Croft  V,  Hanover  F.  Ins.  Co.  (W.  Va.), 
21  S.  £.  Rep.  854.  So  of  contracts  of 
[864] 


novation.    Trudeau  v.  Pontre,  165 
81,  86. 

At  common  law,  there  must  be  a  con- 
sideration for  answering  for  another's  debt. 
Moses  V.  National  Bank,  149  U.  S.  298  ; 
Marston  v.  French,  17  N.  Y.  S.  509; 
Bacharach  v.  McCurrach,  48  111.  App. 
584.  But  under  the  statute,  the  promise 
is  valid,  if  subsequently  evidenced  in  writ- 
ing, though  without  a  new  consideration. 
Sheehy  v,  Fulton,  88  Neb.  691 ;  Straigfat 
V.  Wight  (Minn.),  68  N.  W.  Rep.  105. 

In  a  suit  for  fraudulently  inducing  a 
sale  to  another  person,  oral  statements  by 
one  defendant  as  to  that  person's  credit 
are  not  admissible  in  evidence,  though 
such  person  is  also  a  defendant  Bates  v. 
Youngerman,  142  Mass.  120;  see  First 
Nat  Bank  p.  Sowles,  46  Fed.  Rep.  731 : 
Hunnewell  v.  Duxbury,  157  Mass.  1 ; 
Brown  V.  Kimball,  84  Maine,  280. 

As  to  contracts  not  to  be  performed 
within  a  year,  the  time  intended  must 
clearly  extend  beyond  a  year  by  the  con- 
tract, and  part  performance  is  immaterial, 
at  least  in  suits  at  law.  Warner  r.  Texas 
&  P.  Ry.  Co.,  54  Fed.  Rep.  922 ;  Wool- 
dridge  v.  Stem,  42  id.  811 ;  Sidebotham 
V,  Holland,  [1895]  1  Q.  B.  878;  Smith 
V.  Bloeson,  85  N.  Y.  S.  545 ;  Swain  v. 
Thompson,  26  id.  536,  1132;  Hartwell  v. 
Young,  67  Hun,  472;  Freeman  v.  Foas,  <• 
145  Mass.  861 ;  Bartlett  v.  Mystic  River 
Co.,  151  Mass.  488 ;  Powder  River  L.  a 
Co.  V.  Lamb^  88  Neb.  339  ;  White  o.  Hol- 
knd,  17  Oregon,  8 ;  see  29  Am.  Ll  Rev. 
481.  This  clause  does  not  invalidate  the 
renewal  of  a  contract  which  was  within  its 
operation,  but  which  has  been  performed. 
Adams  v.  Fitzpatrick,  125  N.  Y.  124.  It 
is  held  to  include  a  lease  of  realty  for  one 
year,  with  the  option  of  making  it  three 
years.  Hand  v.  Osgood  (Mich.),  64  N. 
W.  Rep.  867. 

An  agreement  in  consideration  of  mar- 
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and  acceptance  of  part,  or  payment  in  part,  or  something  in 
earnest  given,  (d)  This  statute  is  assumed  to  be  the  basis  of  the 
statute  laws  of  the  several  states  on  this  subject.  It  has  been 
frequently  re-enacted  in  New  York,  and  the  last  revision  of  the 
statute  law  of  the  state  has  not  changed  its  force  or  construc- 
tion, (e)  and  it  applies  equally  to  the  grant  or  assignment  of  any 
existing  trust  in  goods  and  things  in  *  action,  as  well  as  ^  to 
lands.  (/)  The  signing  of  the  agreement  by  one  party  only  is 
sufficient,  provided  it  be  the  party  sought  to  be  charged.  He 
is  estopped  by  his  signature  from  denying  that  the  contract  was 
validly  executed,  though  the  paper  be  not  signed  by  the  other 
party  who  sues  for  a  performance.  (^)^  It  is  sufficient, 
likewise,  if  the  note  or  *  memorandum  be  made  by  a  broker  *  511 
employed  to  effect  the  purchase ;  and  if  he  settles  the  bar- 

{d)  The  statute  applies  to  the  contract  of  sale  of  goods  to  be  made  and  delivered 
within  the  year.    Gardner  v.  Joy,  9  Met.  177. 

(e)  New  York  Revised  Statutes,  ii.  118,  sec.  1 ;  ib.  ii.  135,  sec.  2  ;  ib.  ii.  186,  sec. 
8  ;  ib.  IL  187,  sec.  2.  Bat  the  New  York  statute  uses  the  word  subscribed,  instead  of 
the  word  signed  in  the  statute  of  Charles  II.  The  Massachusetts  Revised  Statutes  of 
1886,  and  the  Revised  Laws  of  Illinois  of  1888,  and  of  Indiana,  1888,  and  of  Connecti- 
cut, 1888,  and  of  New  Jersey,  1794,  followed  closely  the  words  of  the  English  statute 
of  frauds.  But  in  Pennsylvania,  the  provision  in  the  4th  section  requiring  a  promise 
in  writing  to  be  held  for  the  debt,  default,  or  miscarriage  of  another,  is  not  adopted. 
The  New  York  statute  contains  a  provision  which  puts  an  end  to  the  question  which 
has  much  agitated  and  divided  the  courts  of  law  in  England  and  in  this  country  (see 
infim,  iiL  121,  122).  The  consideration  of  the  promise  need  not  be  expressed  in  the 
writing,  but  may  be  proved  by  paroL 

(/)  It  seems  not  to  be  settled  in  England  whether  stock  be  comprehended  under 
the  words  goods,  wares,  and  merchandise,  in  the  17  th  section  of  the  statute.  Pickering 
p.  Appleby,  Comyn,  354 ;  Mussell  v,  Cooke,  Prec.  in  Ch.  588 ;  Colt  v.  NetterviU,  2  P. 
Wms.  808.  See  supra,  494,  n.  Treasury  checks  are  held  not  to  be  included  in  the 
words.  Beers  v.  Crowell,  Dudley  (Ga.),  28.  But  in  Massachusetts  it  is  held  that  a 
contract  for  the  sale  of  manufacturing  stock  is  within  the  statute  of  frauds.  Tisdale  v. 
Harris,  20  Pick.  9. 

ig)  Allen  v.  Bennet,  3  Taunt.  169 ;  Lord  Manners,  in  2  BaU  &  B.  870  ;  Sir  William 
Orant,  in  8  Yes.  k  B.  192 ;  Sir  Thomas  Plumer,  in  2  Jac.  k  Walk.  426  ;  Flight  v. 
Bolland,  4  Buss.  298 ;  Ballard  v.  Walker,  8  Johns.  Cas.  60 ;  Seton  v.  Slade,  7  Yes. 
265 ;  Clason  v.  Bailey,  14  Johns.  487 ;  Douglass  v.  Spears,  2  Nott  &  M'C.  207  ; 
Palmer  v.  Scott,  1  Russ.  &  My.  391  ;  Davis  v.  Shields,  26  Wend.  841. 

1  Justice  V.  Lang,  42  N.  Y.  493 ;  Liverpool  Bank  v.  Eccles,  4  Hurlst  k  N.  189. 

riage  is  not  partly  performed  by  the  wife  Richardson  v,  Richardson,  148  III.  568 ; 

by  the  marriage.    Manning  v.  Riley,  52  Johnstone  v,  Mappin,  64  L.  T.  48 ;  Shar- 

N.  J.  Eq.  89 ;  Peek  v.  Peek,  77  Cal.  106 ;  man  v.  Sharman,  67  L.  T.  884. 
Hannon  v.  Hounihan,  85  Ya.  429;  see 
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^n^  at!  Is-  :TjnsitIer^«i  ifr  <ia*nij:  Siir  l«ndi  jmrtiefi,  and  die  is- 
scrimenn  :*  'lijerillj  ^juatrxed.  -v^.-itinm  a  scngmlaiis  regard  !-> 
form&  *.  Tie  *iujmcaj7j  anaj  )«  v:*ii  b  !lfiad  penciL  a(Ottwtiiiir 
:n  "ii«  prfcnn«:»i  in  nbRi*  jf  hiirrri^'L  in^tHififfi.  Tbe  smk  of  Mne 
inaJjLe  ^i  -vri^*  or  -i^HU.  i  pria&;»i  monf^  imder  certain  cirrnm- 
;$Giai^iSv  itf'  <&  :$4ixfieL»iiii:  si^muTjr^ :  lait  z  ilH"  szame  be  iiiBeited  in 
«ii!a  J.  TTsinnnr  k»>  id  zh'^**  *ui«  -iiffi^rti  if  Kisihenl5catiiig  the  insira- 
3ii^!iu»  :*:  ::$>  imrmta^nal  ijx  ^aac  oaiT^  je  r;  i2ie  name  be  found,  f  ;^ 
Tbd  rtjniiTiirt  aiosc  aijw»iv»ir.  w  ^xast^i  vuiiL  reaiiaBable  oertaintr. 
*}  'siaj;  lu  rao.  i»f  Tjuiffr^cuott  trnix.  "znt-  TrrdTinp  itself,  witboat 
ia^ijiic  r^ii'iiLTse  "j}  Wkni  m}%st  r  Cxlrttttti  liie  f^^f*«y«1;iWl  terms  of 
"at;  salt?  r*UL  '3«  atfCHrsiiju^i  ±:*jiil  "i^k  vriiai^  itself,  or  by  x 
r^Kc«iii!«  ?:n«7ai:iH»t  iji  :t  Tti  ^nmfi^h  ig  fisft.  liie  -writing  is  not  a 
rt:ai}u-.iiu!«  T^lii  :iif  ^GiiriD*:.  jn»£  if  liif  urasment  be  tins  de- 
f-i»nn.T«^  i^  rajit':c  w  ^i.;:i-L:«^»t  '^f  lajr.-L  icxi  for  liiat  would  at 
•ius^  ■jx'nr^run*  lul  "i^j  ii,;*i:a  hqj.  irijira:  "aif  fosxniie  of  frauds  and 

t     TiMUi  X.  jl1xui}«  f  ^  k  .\  I : "      '!!bi9  usenc  miBir  "^  ststote  mnit  Ik  a  ildrd 
^mrwiu  sut  nic  nm   it  -no  •ivrans.vmBt.  ant  aa^  ■n.-mri;*  uvr  br  I9'  |HniL     Fan^ 

Sdmimiisr  x  X  irrsi^  2  iLuua  s  >k  ^2Hl     r.aMii  x  3^Kn   I-^i  .lnhna.  -iS4  ;   Tharnton  c 
SdBiLOifGtc  J  rionc  riif .  ?<inmmaa  x  H;ir'2saim«  1 3  Jbaia.  KT. 

■1:*  3iiilji5  X  Torbmiv  ^  7</uais.  i^  :  .liiiarmtm  x  TVinmnifir,  #  Bok.  &  F.  352; 
HmuR  X  iLiucictios.  7  3w  ^  r.  it}9^  y  %  ~]iil  if  7«m*:»'ft  >»  mvbvgnid  tn  and  aooiipted 
i«r  lat!  TumouMfc.  'vmu  liii-  taoitt  m  t^  Twa  'Ziu  yjirmiiHKnnt  lupnkuait,  it  is  m  imilkaffMl 
nKanmixiiixzit.  if  "zih  smi  if  iiit  ^nnts^  'V-tiuui  'Zhf  5cuni3f  df  fmnds.  Bacnns  «. 
>*'Ijttr:^  I  'Ejurr  &  r>  1.*  iJu  w  ^'-.j'Tan  ar^wmtrac  im^  iw  "uwrvf^d,  sod  liif  tenns  al 
X  Txr-Hn.  Tw  X  «Li»i*i  iwnc  T«ra  it£''»«m«a':.  "iit*  "nr.w:  i«K<iiiiiK  a  aifwfibfaw^iunt  eoDtrwt. 
Y^inniK  X  jTmf.  3W«Tr'£ »  ?L:*5Sv  I»jn.  :'-a:*L  ji  3iir»f  ^  T^.  xa  AtuwiiUHml.  »c.  117 ; 
Xfu.  T.  rbtf'S'i*.  I  Saiufn-  S  C.  .  ItJT.  -1  l*imriiT»£  x  OmtimuiflR.4  JLla.  (it.fi.)  4a, 
:z  "wat  ondui^nt  zsnc  fiZAttc  'ihi  "^jw  ir  -ztis  ^u.v  if  ivHimaoiitf  £x«£  in  a  ft'jilAmi  eath- 
'S'^iz  niKT  m  :aiiiiu«ii£  ir  iiinii:TT4»L  V  1  n:iw>riiifl)  1  imt'ii.  asnwiiiMini.  Jk  nsnma]  pm&iw 
r<r  i«s-iL.  -BOT  tK  w^Krv^L.  usfi  'Zta  mrrr  cr»:aurT*^  ^  nam*  Wnnyr  vcr  Imack.    SLinc  i:. 

if   JxrtiiTTsc  n    Tm.  Oimaoidx.   1  r«mnHL   Ct.   iSL  2^:  :  Aln«:  r.  KBdrTrff.  11 

i«r»fv  KDL  C^iiTTnt  X.  AzDCfivik.  -I  ^itt:.  H  11.  xntc  a  Ainxrrx.i:  in:  1^  aaat  iif  j!aaJk>.  ti»  ^ 
SJkfry&'^i.*'  ir-/ifti«.*«fi  m  iwHt  eti£  i/ziwr,  ii:ai^  niQ  anrtux  lait  fBtfCnr  if  fm^  ir%qcIi  ccIt 


n  if  1^  "stssnnuiiaL  ani  W  ar  7uan(«     Cssnr  r  Casim.  L.  K.  2  H.  1^  UT^  10; 
aj:  Tf  ^/^  ^^7  i:  w  TtTrniOf^c  tr  Tviia*     I>iC9alI  a.  £x«tt^  «  Bis^A.  A  C.  174. 
ai»c  ^Ofc  T4«.  ai«£  t^us  xt  &A  ti  dntt 
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*9.  Of  Sales  of  Oooda,  as  affected  by  Fraad.^  —  Though  *  512 
there  be  a  judgment  against  the  vendor,  and  the  purchaser 

related  to  sales  where  the  delivery  was  to  be  immediate,  and  the  buyer  immediately 
answerable.    In  the  one  case,  the  coach  was  to  be  afterwards  made,  and  in  the  other, 
the  wheat  was  to  be  threshed  ;  and  as  the  article  contracted  to  be  sold  was  to  be  fii-st 
manufactured,  or  labor  bestowed  upon  it,  the  contract  might  be  deemed  to  be  one  for 
work  or  labor  in  making  or  preparing  an  article  for  delivery.     These  cases  have  been 
since  somewhat  questioned,  and  the  latter  went  quite  far  with  its  distinction.     It 
seems  now  to  be  settled  that  the  statute  of  frauds  extends  to  executory  as  well  as  to 
executed  contracts ;  and  that  if  the  article  sold  existed  at  the  time  in  solido,  and  was 
capable  of  delivery,  the  contract  is  within  the  statute  of  frauds  ;  but  if  the  article  is  to 
be  afterwards  manufactured,  or  prepared  by  work  and  labor  for  delivery,  the  contract 
is  not  within  the  statute.     Rondeau  v.  Wyatt,  2  H.  Bl.  63  ;  Cooper  v,  Elston,  7  T.  R. 
14 ;  Smith  v.  Surman,  9  B.  &  C.  561 ;  Gadsden  v.  Lance,  1  M'Mull.  (S.  C.)  Eq.  87 ; 
Hight  V.  Ripley,  19  Me.  187  ;  Bennett  v.  Hull,  10  Johns.  364  ;  Crookshank  v,  Burrell, 
18  id.  58;  Sewall  v.  Fitch,  8  Gowen,  215  ;  Jackson  v.  Covert,  5  Wend.  139.    These 
latter  cases  admit  the  distinction  above  stated  to  be  well  settled,  and  that  it  goes  to 
sustain  the  correctness  of  the  decisions  in  Strange,  if  not  in  Burrow,  though  not  en- 
tirely upon  the  ground  assumed  in  them.    Jmd  yet,  in  Garbutt  v.  Watson,  5  B.  &  Ad. 
613,  the  decision  of  Clayton  v.  Andrews  is  strongly  and  justly  shaken,  as  having  pushed 
the  distinction  to  an  extreme  of  refinement ;  and  though,  in  the  last  case,  the  sacks  of 
flour  sold  were  not  then  prepared,  but  were  to  be  got  ready  for  delivery  in  a  few  weeks, 
yet  the  sale  was  held  to  be  within  the  statute,  and  that  though  the  flour  was  not  ground 
at  the  time,  it  was  still  a  contract  for  the  sale  of  goods,  and  not  for  work  and  labor  and 
materials  found.    This  seems  to  be  the  most  reasonable  construction  of  such  a  contract. 
See  also  to  the  s.  p.  Downs  v.  Ross,  23  Wend.  270  ;  and  see,  in  Scott  r.  Eastern  Co. 
R.  Co.,  12  M.  &  W.  33,  where  part  of  the  goods  are  made  and  delivered,  and  the  resi- 
due are  to  be  manufactured  according  to  order,  the  whole  forms  one  entire  contract,  and 
the  acceptance  of  part  applies  to^the  whole,  so  as  to  satisfy  the  statute  of  frauds. 

The  Court  of  Appeals  in  Maryland,  in  £ichelbei*ger  v.  M'Cauley,  5  Harr.  &  J.  213, 
followed,  with  some  reluctance,  the  case  of  Clayton  v,  Andrews,  and  declared  that  it 
was  not  to  be  extended  to  cases  where  the  work  and  labor  to  be  done  might  be,  of  them- 
selves, considered  parts  of  the  contract.  The  English  statute  of  9  Geo.  IV.  c.  14,  en- 
titled, **  An  act  for  rendering  a  written  memorandum  necessar}'' to  the  validity  of  certain 
promises  and  engagements,"  has  provided  for  this  case,  by  declaring  that  the  statute  of 
frauds  of  29  Car.  II.  c.  8,  shall  extend  to  all  contracts  for  the  sale  of  goods  of  the  value 
of  ten  pounds  and  upwards,  notwithstanding  the  goods  may  be  intended  to  be  delivered 
at  some  future  time,  or  may  not,  at  the  time  of  the  contract,  be  actually  made,  procured, 
or  provided,  or  fit,  or  ready  for  delivery,  or  some  act  may  be  requisite  for  the  making 
or  completing  thereof,  or  rendering  the  same  fit  for  deliveiy.  It  was  said,  in  the 
last  century,  at  Westminster  Hall,  that  the  statute  of  frauds  of  29  Car.  II.  had  not 
been  explained  at  a  less  expense  than  one  hundred  thousand  pounds  sterling.  I  should 
suppose,  from  the  numerous  questions  and  decisions  which  have  since  arisen  upon  it, 
that  we  might  put  down  the  sum  at  a  million  and  upwards.  How  hazardous  it  would 
now  seem  to  be  to  attempt  to  recast  the  statute  in  new  language,  or  to  disturb  the 
order  and  style  of  its  composition,  considering  how  costly  its  judicial  liquidation  has 
been,  and  how  applicable  its  provisions  are  to  the  daily  contracts  and  practical  affairs 
of  mankind  I    It  has  been  afiSrmed  in  England,  that  every  line  of  it  was  worth  a 

^  AnU,  482,  n.  1. 

[867] 


ft      4. 


»'^.- 


O*    I 


:  1^  «>>.>:. ^.  lii.  i:- T.Ti--  i.  ii.icri' tn:  creditor.  Tb-  -lis:-^ 
i  rr^ia.  C:  .nnia.-  ;:.«vi.  ui.  juaiTTt..  Tiit  pnrchaai  mas:  i*-  '••■• 
'  ..  A>  >i,  A-  r.:».i:  i  Ti^iujii»it  coBBidciaxiai*.  TJ^.  t:ixi  Sfc^ 
f»t*t^:  TfinTiv^*  Lit  .•,i:''v.  an*  eKtaijliaheu.  (j'  Wbethfr  r:  w^x:.^ 
»*  a:  ar  i  rriia.  ?;ui::.'!cii'  ii  Tacatt  tbt  oantncL  i:  *:s-  'cr- 
».\iiii:ir;    iai.vr.  iiu    G    jii>   ,^Tr:    iBfirivHnP;  anc  utter  incaiArrr  x 

JlUia::     li:  ^Tlti^X.      nc     H^IZIji^u:    USIUT    ain    a^TlCf    or   C€Bir:Tail*r    T- 

«-   -:*i>  ui«*.  '*tu:^,    aiK.  e»:li>  Ujfln.  imucr tbf  belie:  o:  tb'.  *-:.~eii'~ 
a>  ^tl    a>  r.Hu   Ji.:Li    o*  tnt    luirer,  it^  a  qiiesnat  wl.:l 

*  Jii-  *Tra>  Txat*T^^    iiu     iir  iiijiit»r,{it»u.  ii:   f^0mfer*  t.  Jmu.  t" 
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His.  ^fu:.-'-    ti  1U-.  ^a^.!t\    aij.  ui:  iiiirilnn  o:  tbv  rofidfr  u  jmmr- 

aii.  31.V  i!s...^\  T  Tj-  ^-«3;v:.i:.  voniu  noi.  o:"  itteh",  axoiL  mt 
K-:i  il.  tui'  r^Mt  titi'T*-.  Tra>  3ii  laist  asfif^Ttiau,  or  franduien; 
ii-iST^''vr^j*tu:i^T..ii  o:  aoi\::  r.ra^-^Ufif^:*,  or  cancert.  or  «ecT^ 
JLr:v-:!n«!ni.  tt::^  ^iv  0121-7^  i*t»rt;.-iu.  anc  tberc  w«b  jip  di^en 
T^^  .^riiiirh  xna:  t:^  T-:^,:t*:  iiit>p  a:  un  mm  tbai  bf^wa*i  imioivein. 
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1  x.ijm»«\  V  .iniu  ^-  ::*unajii.  ^.  '  ^rz.  4  1*  8i  THflsnniiL  r.  Tjoi  Borl, 
-*-    lijiL  -*!••      Carrol    I    ttJiTvii'v    ia-   lAasb.   IS*.      Tin  «■&«>  Tok-  «|iT)b» »  »<  tt**^ 
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The  decision  was  put  upon  the  ground  that  the  credit  was,  in 
fact,  obtained  without  any  fraudulent  intent,  and  the  validity  of 
the  sale  would  depend  upon  the  decision  of  the  question,  whether 
there  was  fraud  in  fact,  (c) 

If  the  vendee  discovers  that  he  is  insolvent,  and  that  it  is  not 
in  his  power  to  pay  for  the  goods,  the  courts  have  allowed  him 
to  rescind  the  contract,  and  return  the  goods  to  the  seller  with 
his  assent,  provided  he  did  it  before  the  contract  was  consum- 
mated by  an  absolute  delivery  and  acceptance,  and  provided  it 
was  done  in  good  faith,  and  not  with  the  colorable  design  of 
favoring  a  particular  creditor.  He  cannot  rescind  the  contract 
after  the  transit  has  ceased,  and  the  goods  have  been  actually 
received  into  his  possession,  and  the  rights  of  other  creditors 
have  attached,  {d) 

(c)  It  was  settled  in  the  Court  of  Errors  in  New  York,  in  Lupin  v.  Marie,  6  Wend. 
77,  that  where  goods  are  delivered  unconditionally  to  the  vendee,  a  mistake  or  error 
as  to  his  solvency  wUl  not  invalidate  the  contract,  or  entitle  the  vendor  to  relief,  for 
the  vendor  of  personal  property  has  no  lien  on  the  goods  sold  and  delivered.     But  ^f 
there  be  fraud,  in  fact*  on  the  part  of  the  buyer,  in  respect  to  the  purchase,  the  vendor 
may  elect  either  to  affirm  the  sale  and  sue  for  the  price,  or  to  treat  the  sale  as  void 
and  follow  the  goods  or  proceeds  even  into  the  hands  of  a  third  person,  who  received 
them  without  paying  any  new  consideration.    Lloyd  v,   Brewster,  4   Paige,  587 ; 
Gary  v.  Hotailing,  1  HiU  (N.  Y.),  811 ;  [Kayser  v.  Sichel,  84  Barb.  84  ;]  Geoige  v. 
Kimball,  24  Pick.  241.     If,  however,  the  purchaser  from  the  fraudulent  vendee  has 
actually  paid  for  the  goods,  he  will  hold  them.     See  the  last  case,  supra,     A  fraudu- 
lent purchase  of  goods  gives  no  title  as  against  the   vendor,  nor  will  such  a  pur- 
chaser's transfer  of  the  goods,  to  pay  or  secure  a  bona  fide  creditor  for  a  pre-existing 
debt,  vest  a  title  in  the  creditor.     But  if  the  under  or  second  purchaser  obtains  the 
goods  bona  fide^  in  the  usual  course  of  trade,  by  giving  value,  or  incurring  responsi- 
bilities on  the  strength  of  a  pledge  of  the  goods,  he  may  hold  the  goods  as  against  the 
original  vendor.     Root  v.  French,  18  Wend.  676 ;  Trott  ».  Warren,  2  Fairf.  227  ; 
Mowrey  ».  Walsh.  8  Cowen,  288  ;  Rowley  v,  Bigelow,  12  Pick.  807.     But  these  latter 
cases  are  questioned  in  Ash  v,  Putnam,  1  Hill  (N.  Y.),  806,  and,  with  the  exception 
of  commercial  paper,  the  rule  is,  that  he  who  has  acquired  no  title  can  cdnvey  none. 
Vide  suproj  824,  note.     In  the  jurisprudence  of  some  parts  of  continental  Europe,  it  is 
admitted  that  there  exists  a  presumption  ^urif  et  dejure  of  fraud,  if  the  buyer  becomes 
insolvent  within  a  few  days  (and  which,  in  some  cases,  has  been  fixed  at  three),  after 
receiving  the  goods.     Voet,  Com.  ad  Pand.  6.  1.  14,  cites  several  authorities  in  support 
of  this  rule.     In  1786,  it  was  attempted  to  be  introduced  into  the  law  of  Scotland  as  a 
rule,  that  the  eesaio/orif  within  three  days  after  the  pui-chase,  should  be  received  as 
evidence  perseof  fraud  ;  but  such  a  strict  and  precise  test  was  finally  rejected,  in  1788» 
in  the  case  of  Allen  &  Stewart  v.  The  Creditors  of  Stein,  1  Bell's  Comm.  244-248. 

{d)  Barnes  v.  Freeland,  6  T.  R.  80  ;  Richardson  o.  Goss,  8  Bos.  &  P.  119  ;  Neate 
V.  Ball,  2  East,  117  ;  Dixon  v.  Baldwin,  5  id.  175  ;  Salte  v.  Field,  5  T.  R.  211.  In 
Keate  v.  Ball,  Lord  Kenyon  said,  it  was  much  to  be  wished  that,  where  goods  con- 
tinued in  bulk,  and  discernible  from  the  general  mass  of  the  trader's  property  at  the 
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*  and  adjudged  the  deed  fraudulent  in  that  case,  a  promi-  *  516 
nent  one  was,  that  the  vendor,  after  a  bill  of  sale  of 
chattels  for  a  yaluable  consideration  to  a  creditor,  continued  in 
possession,  and  exercised  acts  of  ownership  over  the  goods. 
Afterwards,  in  Stone  v.  QTubham^{a)  upon  a  bill  of  sale  of 
chattels,  being  a  lease  for  years,  the  vendor  continued  in  pos- 
session ;  but  as  the  conveyance  was  only  conditional  upon  pay- 
ment of  money,  it  was  held  that  the  possession  did  not  avoid 
the  sale,  as  by  the  terms  of  the  deed  the  vendee  was  not  to  have 
possession  until  he  had  performed  the  condition.  The  rule  was 
explicitly  declared  in  Sheppard's  Touchstone,  in  the  time  of 
James  I.,  that  if  a  debtor  secretly  made  a  general  deed  of  his 
goods  to  one  creditor,  and  continued  the  use  and  occupation  of 
the  goods  as  his  own,  the  deed  was  fraudulent,  and  void  against 
a  subsequent  judgment  and  execution  creditor,  notwithstand- 
ing the  deed  was  made  upon  good  consideration,  (i)  Again,  in 
Bueknal  v.  Rin%tan^{c)  a  bill  of  sale  of  goods  was  given  by  way 
of  security  or  pledge  for  money  lent,  and  a  trust  in  the  vendor 
to  keep  the  goods,  and  sell  them  for  the  benefit  of  the  vendee, 
appeared  on  the  face  of  the  deed;  and  for  that  reason  it  was 
held  by  the  lord  chancellor  not  to  be  fraudulent.  One  of  the 
counsel  in  that  case  observed,  that  it  had  been  ruled  forty  times 
in  his  experience,  at  Guildhall,  that  if  a  man  sells  goods,  and 
still  continues  in  possession  as  visible  owner  of  them,  the  sale 
was  fraudulent  and  void  as  to  creditors.  The  case  of  a  mortgage 
of  goods  was  afterwards  held,  in  Ryall  v.  Rowle9^{d)  not  to  form 
an  exception  to  the  general  rule  recognized  in  former  cases.  It 
was  declared  by  very  strong  authority,  in  that  case,  tbat  a  mort- 
gagee of  goods,  permitting  the  mortgagor  to  keep  possession, 
had  no  specific  lien  against  general  assignees  under  a  commis- 
sion of  bankruptcy;  and  he  was  understood  to  confide  in  the 
personal  credit  of  the  vendor,  and  not  in  any  security. 
Though  *  that  case  was  decided  upon  the  Bankrupt  Act  of  *  617 
21  James  I.,  and  not  upon  the  statutes  of  Elizabeth,  the 
reasoning  of  the  court,  relative  to  the  distinction  between  abso- 
lute and  conditional  sales  and  mortgages,  was  founded  on 
general  principles  applicable  to  every  case.  It  was  the  doctrine 
of  the  case,  that  in  a  mortgage  of  goods  the  mortgagee  takes 

(a)  2  Bakt  225.  (h)  Shep.  Touchstone,  66. 

(c)  Prec  in  Ch.  285.  {d)  1  Ves.  848  ;  1  Atk.  166. 
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the  poaaesaion,  was  such  a  circumstance  per  se  as  made  the 
transaction  fraudulent  in  point  of  law.  It  was  admitted,  how- 
ever,  that  if  the  want  of  immediate  possession  be  consistent  with 
the  deed,  as  it  was  in  Bucknal  v.  Roistan^  and  Lard  Cadogan  v. 
Kermett^  and  as  it  is  if  the  deed  be  conditional,  and  the  yendee 
is  not  to  have  possession  until  he  has  performed  the  condition, 
the  sale  was  not  fraudulent,  for  there  the  possession  accompanied 
and  followed  the  deed  within  the  meaning  of  the  rule. 

After  the  English  rule  on  this  subject  had  been  thus  discussed, 
declared,  and  settled,  it  was  repeatedly  held  that  an  absolute 
bill  of  sale  of  chattels,  unaccompanied  with  possession,  was 
fraudulent  in  law,  and  void  as  against  creditors,  {c)  The  change 
of  possession  was  required  to  be  substantial  and  exclusive. 
But,  on  the  other  hand,  there  have  been  many  exceptions  taken, 
and  many  qualifications  annexed  to  the  general  rule ;  and  it  has 
become  difficult  to  determine  when  the  circumstances  ol  posses- 
sion, not  accompanying  and  following  the  deed,  are  per  %e  a  fraud 
in  the  English  law,  or  only  presumptive  evidence  of  fraud  rest- 
ing upon  the  facts  to  be  disclosed  at  the  trial.  It  certainly  is 
not  anything  more,  if  the  purchaser  was  not  a  creditor  at 
the  time,  and  *  the  goods  were  under  execution,  and  the  *  519 
transaction  was  notorious,  and  not,  in  point  of  fact,  either 
clandestine  or  fraudulent 

In  Kiddy.  jRatrZm^em, (a)  goods  were  purchased  on  execution 
by  a  stranger,  and  left  in  possession  of  the  debtor  for  a  tempor- 
ary, and  honest,  and  humane  purpose ;  and  as  the  parties  did  not 
stand  in  the  relation  of  debtor  and  creditor.  Lord  Eldon,  as  G.  J. 
of  the  C.  B.,  held  that  the  title  was  in  the  vendee.  He  admitted 
that  a  bill  of  sale  of  goods  might  be  taken  as  security  on  a  loan 
of  money,  and  the  goods  fairly  and  safely  left  with  the  debtor. 
The  decision  in  this  case  was  conformable  to  one  made  by  Lord 
Holt  under  similar  circumstances ;  (i)  and  Lord  Eldon  many 
years  afterwards,  when  lord  chancellor,  {c)  adhered  to  the  same 
doctrine,  and  declared  that  possession  of  chattels  by  the  vendor 

(e)  Paget  v.  Perchard,  1  Esp.  206  ;  Wordall  v.  Smith,  1  Gampb.  S82.  In  Eastwood 
V.  Brown,  Ryan  &  Moody,  812,  Lord  Tenterden  dissented  from  the  doctrine  in  Wor- 
dall V.  Smith,  and  he  held  non-delivery  into  posaeadon  to  be  only  prima  facU  evidence 
of  fraud. 

(a)  2  Bos.  k  P.  69. 

{h)  Cole  V.  Daviea,  1  Ld.  Raym.  784. 

(e)  Lady  Anindel  v.  Phippa,  10  Yea.  14S. 
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\vnij  mIj  prima/acw  evidence  of  fraad.     If  the  property  cannot 
•V-  reached  by  bankruptcy,  and  the  poasession  be  according  to 
-iie  deed  which  onMiCet»  che  title*  and  the  title  be  publicly  created, 
r  is  not  fraudulent.     Other  caaes  have  proteeted  the  purchaser 
.^t  icooda  seized  on  oxccutiun  (and  whether  the  purchase  was  from 
the  sheriff  or  die  ieivudanc  seemed  tu  be  immaterial)  from  sub- 
sequent exwutiotttk  thoiudi  the  goods  were  suffered  to  oMitinue 
in  the  posawwu'tt  Ji  nie  ieiendank  on  the  ground  tiiat  the  trans- 
gction  watt.  *^«cr.^^«ur ' '*  :iorurioua  to  die  whole  nei^iborhood,  and 
^  tixo^'uttwu    luitL^  -jj  ±»«  world:  and  the  fanes^  being  free 
fjom  't^uu  It  n«.ti  w«»!>?.  tmder  chose  eircumstaaees^  free  from 
«^  :iui<nn«|v^i  n   rrtuu  SL  nw.   i)     The  question  of  frand  in  soch 
ff^a^  >  ti-^ -UA^^i  V  H'  i  imsstiutt  .it  fiwrt  &>r  the  jury.     The  por- 
^^inurr   <r  ^rvisoy  ^'hl  it  joticon^  bf  tmsMs,.  uader  an  assign- 
nuu)'  M'  ^  ]i>;.'r-**ac  iuocuc  b(  also  protected,  dioucb  be 
m  r^/    I'H'^f  tw  ^'*'*o^  a  3Jtf  loaawKonot  •*?  prior  own«^.  pro- 

•  cwf*  of  bunknu'V.^  mote  -art  «ici»  it  fl  /uas  L.  »?t 
illhf  Tir(itwTi«n  inat.  thf  ir*c.wc»  rc  a*  mcmb  5rr  v^sww 
Thov  wm-  nui.t.lico. ''  ^t  .*^H«r«  r.  Lrmiu  r  w  :w»  v  If^". 
thp  court  of  C.  B.  even  qiiwriniipi  vfirr  setiiiucIt  -a*  kjktv 
jiorlrino  in  Edmanh  v.  J5rarf.<*.  liuc  »«aa:  7..iBM!aR>;ii  ▼» 
'n'ncowarv  to  transfer  tht-  prorwrtr  in  a  riucrt  1  u.t  zih  ia.-a..r^ 

locnt  Enclish  cases  vonld  seem  t*  be.  Ti«  ^racl  *  rnnrna- 
I!,.c  in  ,..»KS(>««ion  by  tJie  vciidor  or  »nrr^nr  Wjr.««  -■«.■..  i 
» "  kT  of  fraud,  if  tho  chattels,  sold  or  mon^CL  lH-xr=i«,rru,... 
f"  m  band  to  hand,  yet  the  presnmTnnm.  of  fnuu.  «r«n«r  r-m 
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that  circumstance  may  be  rebutted  by  explanations  showing  the 
transaction  to  be  fair  and  honest,  and  giving  a  reasonable  account 
of  the  retention  of  the  possession.  The  question  of  fraud  arising 
in  such  cases  is  not  an  absolute  inference  of  law,  but  one  of  fact 
for  a  jury ;  ^  and  if  the  personal  chattels  savor  of  the  realty,  as, 
for  instance,  the  engines,  utensils,  and  machinery  belonging  to 
a  manufacturing  establishment,  no  presumption  of  fraud  will 
arise  from  the  want  of  delivery,  (e)  So  a  bill  of  sale  of  goods  is 
good  as  between  the  parties,  though  no  possession  be  given  at  the 
time,  when  the  interests  of  third  persons  are  not  concerned.  (/ ) 

The  law  on  this  subject  is  still  more  unsettled  in  this  country 
than  it  is  in  England. 

*  In  the  Supreme  Court  of  the  United  States,  the  doc-  *  521 
trine  in  Edwards  v.  Harhen  has  been  explicitly  and  fully 
adopted ;  and  it  is  declared,  that  an  absolute  bill  of  sale  is  itself 


(«)  Eastwood  V.  Brown,  Ry.  &  M.  812 ;  Wooderman  v.  Baldock,  8  Taunt  676  ; 
Jezeph  V,  Ingram,  ib.  838  ;  Reed  v.  Blades,  5  id.  212 ;  Hoffman  v,  Pitt,  6  Esp.  22 ; 
Armstrong  v.  Baldock,  Gow,  N.  P.  33  ;  Storer  v.  Hunter,  3  B.  &  C.  368 ;  Martindale 
V.  Booth,  8  B.  &  Ad.  498.  On  the  other  hand,  where  goods  were  seized  on^.  fa,  and 
not  sold  by  direction  of  the  plaintiff,  but  left  under  the  control  of  th^  defendant  from 
March  to  Noyember,  the  execution  and  levy  were  deemed  fraudulent,  and  the  goods 
were  held  to  be  liable  to  a  subsequent /./a.     Loyick  v.  Crowder,  8  B.  ft  0.  132. 

(/)  Warren  v.  Magdalen  College,  1  Rol.  169 ;  Martindale  v.  Booth,  3  B.  ft  Ad. 
505  ;  Jones  v.  Yates,  9  B.  &  C.  532  ;  Doe  dem.  Roberts  v.  Roberts,  2  B.  ft  Aid.  369. 
A  deed  constructively  fraudulent  as  to  creditors  may  be  good  to  every  other  intent  and 
purpose,  and  stand  both  in  law  and  equity.     1  Story,  364,  365,  371. 


1  Hale  V,  Saloon  Omnibus  Ck).,  4  Drew. 
492,  496;  28  L.  J.  N.  8.  Ch.  777,  779 ;  Benj. 
Sales,  365,  366  ;  May  on  Vol.  ft  Fraud. 
Conv.  106  ;  Alton  v.  Harrison,  L.  R.  4  Ch. 
622  ;  Macdona  v.  Swiney,  8  Ir.  C.  L.  73, 
83 ;  Weaver  ».  Joule,  3  C.  B.  n.  s.  309  ; 
Forkner  v.  Stuart,  6  Gratt.  197  ;  Curd 
v.  Miller,  7  Gratt  185 ;  Peck  «.  Land,  2 
Kelly  (Ga.),  1,  12 ;  Collins  9.  Myers,  16 
Ohio,  547,  552  ;  Freeman  v.  Rawson,  5 
Ohio  St  1 ;  [Brett  v.  Carter,  2  Low.  458 ; 
Primrose  t*.  Browning,  59  Ga.  69  ;  Tilson 
».  Terwilliger,  56  N.  Y.  273.]  But  the 
old  rule  is  laid  down  as  to  real  property 
in  Lnkins  v.  Aird,  6  Wall.  78  ;  and  as  to 
personal  property  in  Bom  v.  Shaw,  29 
Penn.  St  288;  Houston  v.  Howard,  39 
Vt  54 ;  Webster  v.  Peck,  31  Conn.  495, 


500  ;  Norton  v.  Doolittle,  32  Conn.  405 
Bobbins  v.  Oldham,  1  DuvaU  (Ky.),  28 
Endersv.  Williams,  1  Met  (Ey.),  346 
The  Romp,  Olcott,  196 ;  p!)unning  v. 
Mead,  90  111.  376;  Capron  v.  Porter,  43 
Conn.  383  ;  Hull  v.  Sigsworth,  48  Conn. 
258 ;  Plaisted  v.  Holmes,  58  N.  H.  293 
{semble).  The  possession  intended  is  the 
apparent,  not  the  legal,  possession.  Sum- 
ner V,  Dalton,  58  N.  H.  295  ;  Wright  v. 
McCormick,  67  Mo.  426 ;  Dempsey  r. 
Gardner,  127  Mass.  881.  As  to  what 
amounts  to  a  change  of  possession,  see 
Ross  r.  Draper,  55  Yt.  404  ;  s.  o.  45  Am. 
R.  624  and  note;  Tognini  v.  Kyle,  l7Nev. 
209.]  The  subject  is  expressly  regulated 
by  statute  in  some  states. 
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.'•i'i'  OF   nXSOK^L   PBOPEBTT.  VBIT  '. 

n  (rniMJ  in  ]ti%\  %i^i]t*fifi  {»i«f^«giaik  accampflnieB  and  iolin^iFf  oi* 
t\iuu\  (ft)  T)r,%  (irvision.  ttf  couFBe.  leaveB  open  for  discBKiaL 
\)w  4ii»ihih>iNiti  t4<l(>n  in  th&t  c^js^c  betweena  bill  of  Bait  juttomu 
i4ii4t  iinr  (MtiiMioiiiil  npcm  iK  face,  and  also  the  concfaifiiaBf  :l 
ihv  o{)w\  4>i4>«094  whcro  th^  ccmtiDuance  of  pomrmniaii  ir  'Hr 
\  (>  III  I  111  iM  ('oriKiMf^'nt  with  the  deed.  The  principle  of  the  decis  i 
itl  A\»4Mhiny(<in  hiiii  boon  adopt<*d  in  the  circuit  eonrtE  o:  n^ 
\  hiioil  Si«fi»m  And  wc  may  c<tfisider  it  to  be  a  settled  princ-tf 
\\\  l4»«l*»p«l  juriKprudcncA,  In  pursuance  of  the  role,  if  proiter' 
W  HW*wt\^  Mu\  inoA)ml>)c  nf  actual  delirerT  at  the  time,  a^  il  or 
<>i«Nr  ivi  A  Hhip  At  noK,  the  pogacssion  moat  be  aaaoined  as^ooL  ^ 
|\aN?iili)r  <in  \hv  nrrivftl  of  the  ves«sel  in  porL(?') 

In  \  nxj»niK  iho  name  pri  nci  pi  o  has  been  direct!  j  and  TepesceL.; 
Hit  |ih)t/<M|  |4>  hr  woll  Hoiilcd;  and  it  i«i  declared,  that  an  ah^u.^:'' 
U\\\  t\\  »i«lr  i\f  porKonal  propcrtT«  vith  posseasion  ooDtiniiiiir  :i 
t4ii»  V4nil.>r,  iw  IrnniJulmt  p^r  te  as  to  creditora,   withont  otbe: 

rN  i.i4'n»v  of  frAiid,  or  beinc  connected  with  other drcm- 
•  rr.^'i)  >i«n.v>  (O     In  •  South  Can^lina,  the  aame  doctrine  «- 

AlIihl(M)  to  AH  bcMnp:  founded  on  the  better  anthority ;  t a)  &^^ 
in  onr  «'UM0  m  e<^uit^\  (A)  it  m-Aft  decided^  that  if  poasesaion  dia 

in  \  imIiv!  SiMin>  It  O.Mi\n^')mm,  4  IVilns  S5S  ;  s.  c  W&Uaoe,  C.  C  178;  Meeks 
i.  \X  iu<m,  1  (In).  4in  .  Mhii  ft  ('ilnitiim,  4  Mnulf'AS.  240. 

(.1  Ali.Niih.ltM  ft  IVnriHl's  S  Muiil\  S4]  ;  K<tVrtf>on  r.  EvcD,  S  id.  liUadr. 
,)iJt(iitN.  h  KitMii  vn,  Oil  ruU  %\Nt«  immrwhut  quAlififd  :  mud  it  was  held,  tint  v^ 
!hi' i;i^ii)<>i  <>i  piOftithNl  )ti»|MM(\  i'nnmMi«  in  poii4i^j»iioii  Afto*  aa  abaoliite  cuBfP*'*oc«. 
thr  «>.»ii>'i  \ uM.«i  \>  ytmt*  f'ft't,  hniKlulont  ;  hut  macli  possMskn  is  not  ctmdas^ 
t\  l.J^•n,*^  *\\  nmi.l,  i^ivmjc  wow  ^\|tUnHn<m.  li  mill  Uy  witli  the  pnrehAser  to  ezpliiB 
huA  rihui  \ht  )m>««nYti)tTif\i)  oi  fi^uii  :  «N  if  n  hIavc  be  parchas^d  and  not  tilcB  mf 
m  i»«  m'ImI  ni.oiilt^.  y\  iitn\  W  »«h.>wn  UiM  h#  w««  too  siid  to  be  mnored  ;  or  if  a  ^^ 
\yt  )mv.  Kmm«41,  nihl  In  )»i  wnui  U\}  Oii»  T>ovt  d*y,  a  IfTT  npon  him  to  the  intomfd^*^ 
luup  )i)^m  l^\c♦^M^n«u^  njiMiiiMi  ihr  «i<llnr,  ft  WM  ««p]vw»«i,  would  haidiy  be  sostun«- 
In  iM»ni.>u  ft  A)iO)«»i\.  ^  K«ii.iol)ih»  Ss.V  .Indpie  OTren  elabontdr  iiiTPStigtt«  li* 
il.vinnn,  h}u\  «hh  NU)llM^)^  \hr  T\\)t  mxMxuht^  by  the  previous  authorities.  Af^ 
\h  Sv.t)MT  #«  0<»^  4  Uich.  ,KH.V  ih<»  0(M\n  of  AppoRls  h«M,  that  in  eaae  of  ansbsols* 
•iii)f  iin«i  .IrhwiA  ol  i*>mJt*tlH,  Mu\  «u  miiwodiAt^o  ivdrfivery  to  the  ▼aidor,  upon  buln^n^ 
far  «  himio.)  I  lino,  on  i*«h)Nh)«>  oi^i)si<)rnition,  and  wben  the  asle  and  redeliverr  «"«^ 
tun  I ninxii«  h«t))>s  ihr  bMilniout  waa.  T»ot  inco7iM*t<»Tit  with  the  asle,  and  ^ood  vitfain  ^ 
ViUo  x\\  hUiamsU  «i  )Ur)w>i)  It  wa«  aW  iWmotl  within  the  rale,  and  good,  if^  <•  '^ 
«)iM.>li)tt'  anil  tVu  aale  ol'obatti^s  poMWiftinn  be  not  immediatelj  pnssed  to  the  rtadft, 
)t«t  )»  t«K<Mi  K^fiire  the  njfhta  nf  jiny  rroiiitor  of  vendor  tttaebes.  Tliia  is  the  Mi** 
,  hnnrttii  .h>oinne  in  IWih  it  i\  Willmms  1  Pi^^l;*  2SS.  8o  the  statate  of  execatiaBi >> 
\'M'4.'inin  AnOi<M')vnii  \hr  jihrnfl  to  \nkt  forthcoming  boind^  for  delivery,  at  the  dtj  ^ 
j>li»«»n  «tJ  >**lo,  of  )>iH>)¥»ity  talc^n  in  l♦x^ln^t^on. 

{a)  C\\>f\  IV  AHluir,  S  IVaaua.  229.        (h)  De  Baxddeben  v,  BeebMiL,  1  id.  Itf- 
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not  accompany  a  bill  of  sale  of  chattels  which  was  not  recorded, 
it  was  void  as  to  the  creditors,  though  there  was  no  doubt  of  the 
fairness  of  the  transaction.  Afterwards,  in  the  constitutional 
court,  the  doctrine  of  the  English  law,  in  Hdwards  v.  Harhen^ 
was  declared  by  all  the  judges  to  be  a  settled  rule,  {c)  In  Ten* 
nessee,  also,  the  doctrine  of  the  English  law,  as  stated  in  Edwards 
y.  Harhen^  is  clearly  asserted,  (d)  In  Kentucky,  the  same  prin- 
ciple, under  the  modifications  it  has  subsequently  undergone  in 
England,  seems  to  have  been  adopted ;  for  after  an  absolute  bill 
of  sale,  if  the  property  remains  in  the  possession  of  the  vendor, 
it  is  held  to  be  fraudulent ;  and  yet,  when  such  possession  is  not 
inconsistent  with  the  sale,  the  fraud  becomes  a  matter  of  fact 
for  a  jury.(«)  Afterwards,  in  Wash  v.  Medley ^(f)  the  milder 
doctrine  was  declared,  that  a  transfer  of  chattels  by  deed,  with- 
out any  change  of  possession,  was  not  per  se  fraud,  but  only  a 
matter  of  inference  for  a  jury,  (g) 

(c)  Kennedy  v.  Ross,  2  Mill,  Const.  (S.  C.)  125  ;  Hndnal  v.  Wilder,  4  M*Cord, 
294,  s.  p.  Bat  in  Terry  v.  Richer,  and  Howard  v.  Williams,  1  Bailey  (S.  C.)»  568, 
575,  and  Smith  v.  Henry,  2  id.  118,  the  Court  of  Appeals  in  South  Carolina  recurred 
to  and  adopted  the  more  modem  and  prevalent  and  less  stem  doctrine  of  the  cases,  that 
a  vendor's  or  donor's  retaining  possession  after  an  ahsolute  and  unconditional  sale  or 
gift  of  chattels  was  not  conclusive,  but  only  prima  facie  evidence  of  fraud,  for  it  was 
susceptible  of  explanation.  See  infra,  529,  note  (a).  But  in  Anderson  v.  Fuller,  1 
M'Mull.  Eq.  27,  the  case  of  Smith  v.  Heniy,  in  1  Hill  (N.  Y.),  22,  was  cited  as  war- 
ranting the  principle  that  if  a  debtor,  in  a  deed  of  assignment,  secures  an  advantage  to 
himself,  it  invalidates  the  deed,  and  that  leaving  the  property  in  the  hands  of  the 
debtor  raises  the  presumption  of  a  secret  trast  between  the  debtor  and  the  preferred 
creditor,  and  the  deed  is  void  so  feir  as  the  rights  of  creditors  are  affected.  The  law  in 
such  a  case  raises  the  conclusion  of  fraud;  '*  incapable  of  being  rebutted  or  explained." 
But  if  the  case  rested  only  on  constractive  and  no  actual  fraud,  the  deed  would  be  per- 
mitted to  stand  as  a  security  for  any  consideration  advanced  at  the  time. 

(d)  Ragan  v.  Kennedy,  1  Tenn.  91.  Since  that  deddon,  it  has  been  declared  in 
Callen  w.  Thompson,  8  Yerger,  475,  and  in  Maney  v,  Eillough,  7  Yerger,  440,  and 
again  in  Mitchell  v.  Beal,  8  id.  142,  that  possession  remaining  with  the  vendor  after  an 
absolute  sale,  or  with  the  grantor  or  mortgagor  in  deeds  of  trast  and  mortgages,  after 
the  time  of  payment,  is  prima  facie  evidence  of  fraud ;  but  the  presumption  may  be 
repelled  by  proof.  It  was  further  held  that  the  retaining  of  possession  by  mortgagor 
of  personal  property  before  the  day  of  payment,  is  not  prima  facie  evidence  of  fraud, 
because  it  is  understood  to  be  a  tacit  or  presumed  agreement  that  the  mortgagor  should 
retain  possession.     See  also  infra,  526,  note  (a). 

{$)  Baylor  v,  Smithers,  1  Littell,  112  ;  Qoldsbury  v.  May,  1  Litt.  266  ;  Hundley  v. 
Webb,  8  J.  J.  Marsh.  643. 

(/)  1  Dana  (Ky.),  269. 

ig)  Again,  in  Brammel  v,  Stockton,  8  Dana  (Ky.),  184,  and  Laughlin  o.  Ferguson, 
6  id.  117,  the  rale  is  laid  down  strictly,  that  on  an  absolute  sale  of  nmvable  property, 
possession  must  go  with  the  title,  or  the  sale  will  he  per  se  void  as  to  the  creditore  and 
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In  Pennsylvania,  the  English  doctrine  is  adopted  and  followed 
in  its  fullest  extent  The  general  principle  is  explicitly  and 
emphatically  recognized,  that  on  an  absolute  sale  or  assignment 
of  chattels,  possession  must  accompany  and  follow  the  deed,  and 
vest  exclusively  in  the  vendee,  or  it  is  fraudulent  in  law,  though 
there  be  no  fraud  in  fact.  (A)  As  between  the  vendor  and  vendee, 
the  property  will  belong  to  the  vendee;  but  the  sale  without 
delivery  is  void  as  to  creditors;  and  if  the  vendor  sells  and 
delivers  it  to  a  bona  fide  purchaser,  without  notice,  the  purchaser 
will  hold  against  the  original  vendee,  (i)  As  an  exception  to  the 
general  rule,  it  is  admitted  that  goods  may,  after  they  have  been 

levied  upon,  or  after  a  fair  purchase  of  them  at  a  sale 
*  528  *  on  execution,   be  safely  left  in  the  possession  of  the 

defendant,  without  a  necessary  inference  of  fraud ;  though 
the  exception  in  the  case  of  a  levy  merely,  was  afterwards 
restricted  to  household  furniture,  (a)  Delivery  of  the  goods  is 
held  to  be  as  requisite  in  the  case  of  a  mortgage  of  goods,  as  of 
an  absolute  sale  of  goods,  under  the  statutes  of  13  and  27  Eliz. ; 
and  merely  stating  on  the  face  of  the  deed  that  possession  was 
to  be  retained  is  not  sufficient  to  take  the  case  out  of  the  statute, 

subsequent  purchasers,  notwithstandiug  any  agreement,  however  fair,  that  the  seUer 
may  retain  possession.  And  such  seems  to  be  the  law  in  Missouri.  Sibly  v.  Hood,  S 
Ma  290  ;  Foster  v,  Wallace,  2  id.  281 ;  and  as  laid  down  in  Georgia,  in  Rowland  v. 
Dews,  R.  M.  Charlton,  886.  The  rule  in  Kentucky  applies  only  to  sales  by  prirate 
voluntary  contract,  and  not  to  sales  on  execution,  where  the  simple  retention  of 
possession  by  the  debtor  is  not  necessarily  fraudulent ;  nor  to  sales  upon  a  mortgage 
condition,  pro\rided  the  condition  be  inserted  and  the  deed  recorded.  6  Dana,  120  ; 
Vernon  o.  Morton,  8  id.  258 ;  Swigert  v.  Thomas,  7  id.  222.  The  rule,  that  poesession 
must  go  with  the  deed,  does  not  apply  in  Kentucky  to  mortgages  and  deeds  of  ti:a8t, 
which  are  required  to  be  recorded.  5  Littell,  248 ;  IJ.  J.  Marsh.  282  ;  8  id.  853  ;  8 
Dana,  204  ;  16  Peters,  112. 

(h)  Young  V.  M*Clure,  2  Watts  &  S.  147. 

(t)  Dawes  v.  Cope,  4  Binney,  258 ;  Babb  v.  Clemson,  10  Seig.  &  R.  419  ;  Shaw  v. 
Levy,  17  id.  99 ;  Hower  r.  Geesaman,  ib.  251 ;  Streeper  v.  Eckart,  2  Wharton,  302  ; 
Hoofsmith  v.  Cope,  6  Wharton,  58.  A  constructive,  symbolical,  or  temporary  delivery 
of  personal  property  is  not  sufficient  to  change  the  ownership  as  to  creditors.  There 
must  be  actual  delivery  at  the  time,  and  a  continuing  possession.  M'Bride  o.  M'Clel- 
land,  6  Watts  &  S.  94.  By  statute  of  Pennsylvania  of  14th  June,  1836,  and  the 
construction  given  to  it,  an  assignee,  under  a  voluntary  deed  of  assignment  for  the 
benefit  of  creditors,  may  suffer  the  goods  to  remain  in  possession  of  the  assignor  for 
thirty  days,  without  subjecting  them  to  an  execution  of  a  creditor  of  assignor.  This 
delay  is  to  afford  time  to  comply  with  the  requisitions  of  the  statute. 

(a)  Levy  v.  WaUis,  4  Dallas,  167 ;  Waters  v.  M'Clellan,  ib.  208 ;  Ghanoellor  «i 
Phillips,  ib.  218  ;  Myers  v,  Harvey,  2  Penn.  478. 
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even  in  the  case  of  a  mortgage  of  goods ;  and  the  transaction  has 
been  adjudged  to  be  fraudulent  per  se^  and  void  against  a  subse- 
quent bona  fide  purchaser  without  notice.  (6)  The  just  policy 
and  legal  solidity  of  the  rule,  that  holds  all  such  deeds  of  chattels 
fraudulent  in  law,  were  asserted  in  the  case  to  which  I  have  last 
alluded,  with  distinguished  ability  and  effect.  The  reticntion  of 
possession  must  not  only  be  a  part  of  the  contract,  but  it  must 
appear  to  be  for  a  purpose,  fair,  honest,  and  necessary,  or  con- 
ducive to  some  fair  object  in  view.  Appearances  must  not  only 
agree  with  the  real  state  of  things,  but  the  real  state  of  things 
must  be  honest  and  consistent  with  public  policy.  Such  were 
the  cases  of  Bucknal  v.  Roi%ton^  and  Cadogan  v.  Kennett.^ 
Where  the  motive  of  the  sale  is  the  security  of  the  vendee,  and. 
the  vendor  is  permitted  to  retain  the  visible  ownership  for  the 
convenience  of  the  parties,  it  is  a  fraud,  though  the  arrangement 
be  inserted  in  the  deed  or  mortgage.  The  policy  of  the  law  will 
not  permit  the  owner  of  personal  property  to  create  an  interest 
in  another,  either  by  mortgage  or  absolute  sale,  and  still  con- 
tinue to  be  the  visible  owner.  The  law  will  not  stay  to  inquire 
whether  there  was  actual  fraud  or  not,  and  will  infer  it  at  all 
events;  for  it  is  against  sound  policy  to  suffer  the  vendor  to 
remain  in  possession,  whether  an  agreement  to  that  effect  be  or 
be  not  expressed  in  the  deed.  It  necessarily  creates  a  secret 
incumbrance  as  to  personal  property,  when,  to  the  world, 
the  vendor  *  or  mortgagor  appears  to  be  the  owner,  and  he  *  524 
gains  credit  as  such,  and  is  enabled  to  practise  deceit  upon 
mankind.  If  the  possession  be  withheld  pursuant  to  the  terms 
of  the  agreement,  some  good  reason  for  it,  beyond  the  convenience 
of  the  parties,  must  appear;  and  the  parties  must  leave  nothing 
unperformed  within  their  power,  to  secure  third  persons  from 
the  consequences  of  the  apparent  ownership  of  the  vendor.  If 
it  be  the  sale  or  mortgage  of  articles  undergoing  a  process  of 
manufacture,  to  be  delivered  when  finished,  or  of  various  other 
goods  and  chattels,  and  possession  can  properly  be  retained, 
there  ought  to  be  a  specific  inventory  of  the  articles,  so  as  to 
apprise  creditors  of  what  the  conveyance  covered,  and  to  prevent 
the  vendor  from  changing  and  covering  property  to  any  extent 
by  dexterity  and  fraud. 

(h)  Glow  V.  WoodB,  5  Serg.  &  R.  276  ;  Welsh  o.  Hayden,  1  Penn.  67,  &  p. 

^  Free.  Ch.  285 ;  Cowp.  482. 
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*  526  *  In  these  American  decisions,  the  stem  conclusions  of 
the  doctrine,  that  fraud  in  the  given  case  is  an  inference 
of  law,  are  asserted  not  only  in  a  tone  equally  explicit  and 
decided  as  in  the  English  cases  in  the  age  of  Mansfield  and 
Buller,  but  with  much  greater  precision  and  more  powerful 
and  convincing  argument.  There  is  another  series  of  decisions, 
however,  which  have,  under  sanction,  established  a  more  lax  and 
popular  doctrine. 

In  North  Carolina,  it  is  held,  that  whether  a  deed  be  fraudu- 
lent or  otherwise,  from  the  want  of  possession  in  the  vendee,  or 
within  the  operation  of  the  statute  of  13  Eliz.  c.  5,  was  a  ques- 
tion of  fact,  and  not  of  law.  (a)  The  Supreme  Court  of  that 
state,  in  a  more  recent  case,  (6)  carried  the  relaxation  of  the 
English  rule  to  a  great  extent.  A  bill  of  sale  of  a  horse  was 
absolute  on  its  face,  but  taken  as  a  security  for  a  debt,  and 
possession  was  left  with  the  vendor.  The  property,  after  being 
kept  by  the  debtor  for  six  years,  was  seized  on  execution  by 
another  creditor ;  and  the  court  decided  that  such  a  transaction 
was  only  presumptive  evidence  of  fraud  for  a  jury ;  and  as  they 
had  found  no  fraud  in  the  fact,  the  verdict  was  sustained,  (e) 


The  same  doctrine  was  followed  oat  in  Beattie  p.  Robin,  2  Yt.  181 ;  and  it 
declared,  that  unless  a  purchase  be  followed  by  a  visible  change  of  possession,  the 
property  wiU  continue  liable  to  the  creditors  of  the  vendor.  Judd  v.  Langdon,  5  Yt. 
231 ;  Baylies,  J.,  ib.  531,  s.  p.  In  Farnsworth  v.  Shepard,  6  Yt.  521,  the  Supreme 
Court  of  Vermont  adhered  to  their  former  decisions  with  great  resolution,  and 
declared  that  a  sale  of  personal  property,  unaccompanied  with  a  change  of  posses^ 
sion,  was  per  ae  fraudulent  as  against  the  creditors  of  the  vendor.  "  This  still 
remains,"  said  Mattock,  J.,  **the  settled  law  of  the  land  ;  and  although  some  learned 
gentlemen  of  the  law  have  supposed  that  the  court  would  eventually  retrace  their 
steps,  as  the  courts  in  some  of  the  neighboring  states  have  done,  that  ia,  leave  that 
as  a  badge  of  fraud  to  a  jury,  yet  we  are  not  disposed  to  recede  a  jot,  nor  to  advance 
a  whit,  but  to  remain  stationary  upon  this,  in  other  governments,  vexed  question,  so 
as  to  give  this  branch  of  the  law,  at  least,  the  quality  of  uniformity."  I  think  this 
decision  reflects  the  highest  honor  upon  the  firmness  of  the  court,  and  it  is  a  consol- 
ing example  of  the  triumph  of  the  conservative  principle  in  our  jurisprudence.  How 
long  the  court  will  be  able  to  stand  on  that  ground  is  another  question.  Wilson  v. 
Hooper,  12  Yt.  658,  s.  p. 

(a)  Yick  V,  Kegs,  2  Haywood,  126 ;  Falkner  9.  Perkins,  ib.  224  ;  Smith  v.  Niel, 
1  Hawk.  341 ;  Trotter  v,  Howard,  ib.  820. 

(b)  Howell  p.  Elliott,  1826,  1  Dev.  76. 

(c)  In  1880,  provision  was  made  by  law,  in  North  Carolina,  for  the  registry  of 
deeds  of  trust  or  mortgages  of  chattels ;  and  they  were  not  to  be  valid  in  law,  as 
against  creditors  or  purchasers  for  a  valuable  consideration,  without  such  registry. 
This  will  prevent  the  inconvenience  of  the  antecedent  doctrine.     There  were  alsa 
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In  New  York,  the  current  language  of  the  court  originally 
wa8,(i)  that  the  non-delivery  of  goods  at  the  time  of  the  sale  or 
mortgage  was  only  prima  facie  evidence  of  fraud,  and  a  circum- 
stance which  admitted  of  explanation.  But  in  Sturtevant 
V.  Ballardj  {e)  the  subject  received  a  more  *  full  and  *  527 
deliberate  consideration,  and  the  English  and  American 
authorities  were  extensively  reviewed ;  and  it  was  decided,  that 
on  a  bill  of  sale  of  goods,  partly  for  cash  and  partly  to  satisfy  a 
debt,  with  an  agreement  in  the  instrument  that  the  vendor  was 
to  retain  the  use  and  occupation  of  the  goods  for  the  term  of 

statutes  in  1784,  1801,  and  1820,  proyidmg  for  the  registry  of  bills  of  sale  of  chattels. 
In  Gregory  r.  Perkins,  4  Dev.  (N.  C.)  50,  it  was  decided  that  a  deed  absolute  on  its 
face,  but  executed  upon  a  parol  agreement  for  redemption,  is,  in  law,  fraudulent  and 
Toid,  as  against  the  creditors  of  the  vendor ;  and  the  registry  of  it  under  the  statute 
did  not  add  to  its  validity.  The  object  of  the  Registry  Act  was  to  give  notice  of  the 
existence  and  extent  of  incumbrances,  as  mortgages,  deeds,  or  conveyances  in  trust, 
and  the  true  chaiucter  of  the  deed  must  appear  on  the  record,  to  give  it  protection. 
In  that  case,  Ch.  J.  Ruffin  observed  that  fraud  was  matter  of  law,  and  a  question  for 
the  court,  but  the  actual  intent  was  generally  concealed,  and  was  within  the  province 
of  a  jury,  and  in  that  sense  fraud  is  a  mixed  question.  But  when  the  facts  are 
ascertained,  the  conclusion  is  exclusively  matter  of  law.  The  English  rule  for  some 
time  prevailed  in  North  Carolina,  that  possession  retained  by  the  vendor  was  per  se 
fraudulent.  But  it  admitted  of  so  many  exceptions  proper  for  the  jury,  as  to  the 
intents,  that  the  rule  itself  hardly  remained  ;  and  the  court  finally  resorted,  as  has 
been  done  in  New  York,  to  the  plain  rule  of  leaving  to  the  jury  the  possession,  as  a 
fact  and  ground  of  presumption,  under  all  the  circumstances,  whether  or  not  there 
was  a  secret  trust  and  a  fraudulent  intent,  without,  however,  intending  to  leave  it 
to  the  jury  to  follow  their  own  uncertain  judgment,  when  the  ascertained  facte 
would,  in  judgment  of  law,  amount  to  a  fraudulent  intent.  Decisions  so  guardedly 
and  firmly  expressed  are  exceedingly  consoling  and  valuable.  The  case  of  Leadman 
V.  Harris,  8  Dev.  146,  contained  the  same  sound  doctrine.  So  in  Wilson  v.  Hensley, 
4  Ired.  (N.  C.)  66,  where  a  levy  had  been  made  on  execution  of  personal  property,  and 
possession  immediately  restored  to  the  defendant,  a  levy  by  another  officer  on  a  sub- 
sequent execution  was  preferred.  The  doctrine  in  Tennessee  and  Alabama  is,  that 
on  a  sale  of  goods  by  deed,  absolute  on  ite  face,  without  possession  accompan3ing 
the  deed,  it  is  only  prhna  fade  evidence  of  fraud,  and  not  fraudulent  per  se.  Callen 
V.  Thompson,  8  Yerg.  475  ;  Darwin  v.  Handley,  ib.  502.  See  also  the  case  of  Maney 
V,  Killough,  supra,  522,  n.  {d) ;  Blocker  v.  Bnmess,  2  Ala.  N.  8.  854.  This  seems  also 
to  be  the  rule  in  Mississippi.  Carter  v.  Graves,  6  Howard,  1.  And  in  Kentucky  the 
courte  go  so  far  as  to  hold  that  possession  of  goods  by  a  mortgagor  is  not  only  not 
fraudulent  per  se,  but  in  many,  and  perhaps  in  most  cases,  not  even  evidence  of  fraud 
in  fact.  2  Dana  (Ky. ),  204.  In  Missouri,  on  the  other  hand,  the  principle  which 
seems  to  be  declared  in  the  case  of  King  v.  Bailey,  6  Mo.  575,  is  that  possession  of 
personal  property  by  the  vendor,  after  a  sale,  either  absolute  or  conditional,  is  fraud- 
ulent and  void  in  law,  as  against  creditors,  prior  or  subsequent. 

{d)  Barrow  v,  Paxton,  5  Johns.  258 ;  Seals  r.  Guernsey,  8  id.  452. 

(e)  9  Johns.  887. 

[888] 


*528  OP  PEB80NAL  PBOPBBTY.  [PABT  V. 

three  months,  the  goods  were  liable  to  the  intervening  execution 
of  a  judgment  creditor.  It  was  considered  to  be  a  settled  prin- 
ciple of  law,  that  if  the  vendor  be  permitted  to  retain  possession 
iu  the  case  of  an  absolute  bill  of  sale  of  chattels,  it  was  an  act 
of  fraud  in  law  as  against  creditors ;  and  that  though  the  agree- 
ment appear  on  the  face  of  the  deed,  it  would  be  equally  so, 
unless  some  good  motive  was  at  the  same  time  shown.  The 
rule  applied  equally  to  conditional  as  well  as  absolute  sales, 
unless  the  intent  of  the  parties  in  creating  the  condition  was 
sound  and  legal.  Fraud  was  the  judgment  of  law  on  facts  and 
intents,  and  it  was  a  question  of  law  when  there  was  no  dispute 
about  the  facts,  (a)  The  result  of  the  investigation  was,  that  a 
voluntary  sale  of  chattels,  with  an  agreement,  in  or  out  of  the 
deed,  that  the  vendor  may  keep  possession,  is,  except  in  special 
cases  and  for  special  reasons,  to  be  shown  to  and  approved  of  by 
the  court,  fraudulent  and  void  as  against  creditors. 

This  decision  was  supposed  to  have  established,  on  sound 
foundations,  the  rule  of  law  in  New  York,  so  far  as  that  rule 
depended  upon  the  judgment  of  the  Supreme  Court.  But  though 
the  decision  has  been  cited  and  approved  of  in  other  states,  (b)  it 
was  doomed  to  have  a  very  transient  influence  on  its  own  tribunal. 
In  Ludlow  V.  Surd^(c)  the  chief  justice  left  it  as  a  debatable 
point,  whether  the  retaining  possession  of  chattels  by  the  vendor, 
after  an  absolute  sale  of  them,  was  ipso  facto  fraudulent,  or  only 

a  badge  of  fraud  for  the  consideration  of  a  jury;  and  in 
*  528  Bu9ell  v.  Hopkins^  {d)  *  the  doctrine  of  the  case  of  Sturte- 

vant  V.  Ballard  was  entirely  subverted,  and  it  was  adjudged 
that  possession  continuing  in  the  vendor  was  only  prima  facie 
evidence  of  fraud,  and  might  be  explained.  But  in  Divver  v. 
M* Laughlin^{a)  it  was  held  that  a  mortgage  of  goods,  in  a  case 
in  which  the  mortgagor  was  suffered  to  continue  in  possession, 
and  to  act  as  owner  for  two  years  and  a  half  after  the  mortgage 
had  become  absolute,  was  fraudulent  in  law,  and  void  as  to 
creditors,  however  honest  the  intention  of  the  parties  might 
have  been.     This  was,  in  some  degree,  reinstating  the  earlier 

(a)  Fraud  is  a  question  of  law  on  facts  and  intents.     Lord  Coke,  2  Bulst.  226  ; 
Lord  Mansfield,  1  Burr.  474  ;  Buller,  J.,  2  T.  R.  596  ;  Lord  Ellenborongh,  9  East,  64. 
{h)  5  Serg.  &  R.  285  ;  5  Conn.  200 ;  1  Aiken,  158,  162 ;  2  Der.  64  ;  6  Vt.  521. 
(c)  19  Johns.  221.  {d)  3  Cowen,  166. 

(a)  2  Wend.  596  ;  Collins  v.  Bnish,  9  Wend.  198,  s.  P. 
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doctrine,  and  a  recognition  of  the  principle  declared   in 
Sturtevant  v.  Ballard  ;  *  and  the  decision  is  deemed  to  be  *  529 
sound  and  salutary,  (a) 

(a)  The  New  York  Revised  Statutes  have  put  this  vexatious  question  at  rest  in 
this  state,  as  to  the  effect  of  the  non-delivery  of  goods  on  sale  or  assignment,  by  way 
of  mortgage,  or  upon  condition,  by  declaring  that  unless  the  sale  or  assignment  be 
accompanied  by  an  immediate  delivery,  and  be  foUowed  by  an  actual  and  continued 
change  of  possession,  it  shall  be  presumed  U  be  frattdule/tU  and  void  as  against  the 
creditors  of  the  vendor,  or  person  making  the  assignment,  and  against  subsequent 
purchasers  in  good  faith  ;  and  shall  be  eondttnve  evidence  of  frauds  unless  it  shall  be 
made  to  appear,  on  the  part  of  the  persons  claiming  under  such  sale  or  assignment, 
that  the  same  was  made  in  good  faith  and  toithout  any  inierU  to  defraud.  All  persons 
who  shall  be  creditors,  while  the  goods  remain  in  the  possession  or  under  the  control 
of  the  vendor  or  assignor,  are  embraced  in  the  provision  ;  but  it  does  not  apply  to 
contracts  of  bottomry  or  respondentia,  nor  to  assignments  or  hypothecations  of  ves- 
sels or  goods  at  sea,  or  in  foreign  ports.  N.  Y.  Revised  Statutes,  ii.  136,  sec.  5,  6,  7. 
It  is  further  declared,  that  the  question  of  fraudulent  intent,  in  aU  cases  of  fraudu- 
lent conveyances  and  contracts  relative  to  real  and  personal  property,  shall  be  deemed 
a  que^ion  of  fact  and  not  of  law ;  and  no  conveyance  or  charge  is  to  be  adjudged 
fraudulent,  as  against  creditors  or  purchasers,  solely  on  the  ground  that  it  was  not 
founded  an  a  valuable  consideration.  The  title  of  a  purchaser  for  a  valuable  considera- 
tion is  not  to  be  affected  or  impaired  by  any  of  the  provisions,  unless  he  had  previous 
notice  of  the  fraudulent  intent  of  the  grantor,  or  of  the  fraud  rendering  void  the 
title  of  such  grantor,  lb.  137,  sec.  4,  5.  Though  fraud  in  those  cases  is  declared 
to  be  a  question  of  fact,  and  a  court  of  equity  is  competent  to  pronounce  upon  it,  yet, 
if  the  case  be  brought  to  hearing  upon  bill  and  answer,  and  the  latter  denies  the 
fraudulent  intent,  the  court  will  require  such  facts  as  are  per  se  conclusive  evidence  of 
fraud.  It  will  overlook  the  mere  indicia  of  fraud,  for  the  complainant  should  have 
put  the  cause  at  issue,  and  have .  given  the  defendant  an  opportunity  to  explain  by 
proof  the  suspicious  circumstances.  Cunningham  v.  Freeborn,  11  Wend.  240.  The 
doctrine  now  established  is  evidently  as  high*toned  as  any  that  the  courts  of  justice 
in  this  country  can,  by  a  permanent  practice,  sustain  ;  and  it  contains  this  inherent 
and  redeeming  energy,  that  the  fact  of  withholding  possession  raises  the  presumption 
of  fraud,  and  the  burden  of  destroying  that  presumption  is  thrown  on  the  vendee  or 
mortgagee,  who  suffers  the  possession  to  remain  unchanged. 

The  courts  of  New  York  have  since  given  increased  energy  to  the  statute  provi- 
sions against  fraudulent  sales.  Thus,  in  Doane  v.  Eddy,  16  Wend.  523,  and  Randall 
V.  Cook,  17  id.  58,  it  was  considered  that,  under  the  Revised  Statutes,  the  distinction 
between  an  ahsclute  sale  and  a  mortgage  of  goods  was  abolished,  and  that  on  a  sale  or 
mortgage  of  goods,  actual  and  continued  change  of  possession  was  indispensable, 
unless  the  contrary  be  satisfactorily  explained  by  some  good  and  sufficient  reason, 
even  though  the  conveyance  was  made  in  good  faith,  and  without  any  intent  to 
defraud.  So,  in  Butler  r.  Stoddard,  7  Paige,  168,  the  chancellor  held,  that  if  an 
insolvent  debtor  assigns  his  property  in  trust  for  the  benefit  of  creditors,  and  without 
any  actual  change  of  possession,  and  the  assignee  leaves  the  goods  in  store,  in  the 
possession  of  the  assignor  as  his  agent,  to  be  sold  in  the  ordinary  course  by  retail, 
instead  of  disposing  of  them  at  once  without  any  unreasonable  delay,  and  fairly,  by 
auction,  and  distributing  the  proceeds,  the  assignment  becomes  fraudulent  and  void 
as  to  creditors.    The  assignment  ought  to  be  accompanied  with  an  actual  and  con« 
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The  Supreme  Court  of  Maasachusetts  has,  in  sereral  cases,  (6) 
laid  down  and  established  the  doctrine,  that  possession  of  chat- 

tinued  change  of  possession,  and  not  merely  a  nominal  and  conatmctiTe  change,  for 
the  latter  is  not  a  change  within  the  meaning  of  the  statute  on  the  subject  This 
decree  was  affirmed  on  appeal,  20  Wend.  507.  So  again,  in  Stevens  o.  Fiaher,  19 
Wend.  181,  the  Supreme  Court  set  aside  a  verdict,  and  awarded  a  new  trial,  when 
tne  jury  disregarded  the  charge  of  the  judge,  and  supported  a  sale  of  goods  unae* 
companied  by  an  immediate  delivery,  and  not  followed  by  any  actual  and  continued 
change  of  possession,  and  when  no  xUisfoLctory  explantUvm  was  given  lohy  the  reguire^ 
ments  of  the  statute  were  not  complied  vnth.  It  was  held  to  be  a  verdict  against  both  the 
law  and  the  fact.  These  were  infallible  and  legal  indicia  of  fraud  on  the  face  of  the 
transaction.  It  was  nakedly  fraudulent,  and  the  court  very  properly  held,  that  thej 
could  not  permit  the  law  to  be  so  disregarded.  But  see  Smith  v.  Acker,  23  Wend. 
653,  a  great  relaxation  of  the  preceding  doctrine ;  and  it  was  held  by  a  majority  of 
the  Court  of  Errors,  in  accordance  with  the  received  doctrine  in  the  Revised  Statutes 
of  N.  Y.,  that  a  mortgage  of  chattels,  unaccompanied  by  immediate  deliyeiy,  and  not 
followed  by  an  actual  and  continued  change  of  possession,  was  not  void,  provided  it 
was  made  to  appear  affirmatively  on  the  part  of  the  mortgagor  that  the  same  was 
made  in  good  faith,  and  without  any  intent  to  defraud  purchasers  or  creditors, — 
and  that  the  question  of  intent  was  a  matter  of  fact  for  a  jury. 

In  White  v.  Cole,  24  Wend.  116,  this  very  vexatious  subject  of  the  sale  or  mort- 
gage of  chattels  without  delivery  was  again  extensively  discussed,  and  the  most  con- 
servative and  wholesome  principles  of  law  applicable  to  the  case  enforced  in  the  opinion 
of  the  coart,  delivered  by  Mr.  Justice  Cowen.  A  vessel  on  Lake  Ontario  was  mort- 
gaged for  a  precedent  debt,  while  absent  on  a  voyage  up  the  lakes.  When  she  retained 
into  port,  possession  was  not  forthwith  taken,  as  it  might  have  been,  by  the  mortgagee  ; 
and  after  her  return,  and  before  delivery,  an  execution  was  levied  upon  the  vessel, 
under  a  judgment  in  favor  of  a  third  party.  The  court  held,  that,  as  against  the  pur- 
chaser under  the  execution,  the  mortgage  was  void,  within  the  fifth  section  of  the 
statute  mentioned  in  the  beginning  of  this  note.  The  absence  of  the  vessel  excused 
the  non-delivery  in  the  first  instance,  and  until  her  return  in  port,  and  no  longer. 
The  exceptions  in  the  7th  section  of  the  statute,  relative  to  bottomry  and  respondentia, 
contracts  and  hypothecations  of  vessels  or  goods  at  sea,  or  in  foreign  ports,  were  of  a 
nautical  character,  and  did  not  apply  to  mortgages  of  personal  property,  in  their  ordi- 
nary sense,  as  applicable  to  commerce  on  land  or  on  the  lakes.  Though  the  purchaser, 
at  the  sherifi^s  sale,  knew  of  the  mortgage,  it  was  no  objection  to  his  title.  Though 
the  debt  was  fair,  the  mortgage  bona  fide,  and  the  mortgagor  kept  possession  with  the 
mortgagee's  consent,  and  to  facilitate  his  business,  it  did  not  help  the  case.  It  was  a 
case  tending  to  fraud  and  deceit ;  and  the  mortgagee,  in  order  to  preserve  his  prefer- 
ence, was  bound  to  take  possession  of  the  vessel  as  soon  as  possible  after  her  arrival  in 
port.  The  rule  requiring  a  change  of  possession  would  be  impaired  and  frustrated  by 
multiplying  exceptions  and  evasive  excuses.  No  excuse  is  valid  not  founded  on  real 
necessity.  There  is  no  question  for  a  jury  when  no  satisfactory  explanation  is  offered 
in  proof  why  delivery  was  not  made.     The  evidence  as  to  the  bona  fides  of  the 


{b)  Brooks  o.  Powers,  15  Mass.  244  ;  BartleU  v.  Williams,  1  Pick.  288  ;  Hohnes  9. 
Crane,  2  id.  607  ;  Wheeler  v.  Train,  8  id.  255  ;  Ward  v.  Sumner,  5  id.  59  ;  Shumway 
V.  Rutter,  7  id.  56  ;  8  id.  443,  s.  c. ;  Adams  v.  Wheeler,  10  id.  199 ;  Marden  v.  Baboock* 
2  Met  99 ;  Briggs  v.  Parkman,  ib.  258  ;  [Ingalls  v.  Herrick,  108  Mass.  851.] 
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tels  by  the  vendor  or  mortgagor,  after  a  sale  or  mortgage  of 
the  same,  is  not,  as  regards  creditors,  fraud  per  «e,  but  only 

must  be  pertinent,  or  the  oonrt  is  bound  to  reject  it,  as  it  is  bound  to  reject  all  irrele- 
yant  testimony.  Evidence  of  general  moral  character  of  the  parties  would  not  he 
relevant.  A  good  consideration,  or  particular  convenience,  is  no  excuse.  Charity, 
domestic  affection,  business  or  religious  purposes,  are  not  pertinent  or  legal  proof  to 
overturn  the  presumption  of  fraud,  when  possession  is  retained.  This  decision,  I 
should  think,  was  well  calculated,  in  its  diffusible  influences,  to  protect  the  rights  of 
creditors  from  a  thousand  machinations  and  schemes  to  cover  property  from  lawful  ex- 
ecutions. The  doctrine  of  this  case  is  in  harmony  with  the  principles  of  the  decision 
in  the  case  of  Sturtevant  v.  Ballard,  in  1812.  But,  alas,  how  fluctuating  and  precari- 
ous have  been  the  decisions  on  this  vexed  question  !  The  Supreme  Court  of  New  York, 
in  Butler  i;.  Van  Wyck,  1  Hill  (N.  Y.),  488,  decided,  that  if  a  mortgage  of  chattels 
was  given  for  a  true  debt,  the  question  of  fraud,  as  to  creditors,  arising  from  continued 
possession  in  the  mortgagor,  must  be  submitted  to  a  jury,  whether  such  possession  be 
satisfactorily  explained  or  not.  The  rule  was  deemed  to  be  the  same  where  a  like 
question  is  raised  upon  a  bill  of  sale,  absolute  on  its  face.  The  court,  in  the  opinion 
delivered  by  Mr.  Justice  Cowen,  abandoned  all  the  former  adjudged  doctrines  on  the 
subject,  on  the  authority  of  the  case  of  Smith  v.  Acker,  decided  in  the  Court  of  Errors. 
Judge  Bronson  dissented  from  the  judgment  of  the  court,  and  sustained  the  former 
doctrines  of  the  court,  and  was  for  confining  the  decision  in  Smith  v.  Acker  to  the 
parties  in  that  case ;  and  held  that  it  was  not  to  be  followed  as  a  precedent  in  the  de- 
stroction  of  the  statute  and  common  law  of  the  land,  as  declared  and  settled  for  cen- 
turies past.  And  as  the  senator  who  gave  the  opinion  of  the  court  in  Smith  v.  Acker 
admitted  that  his  vote  *'  would  directly  conflict  with  the  whole  course  of  decisions  of 
the  Supreme  Court  upon  the  principal  question,"  Judge  Bronson  did  not  consider  it  as 
entitled  to  any  weight  as  a  precedent.  In  Prentiss  v.  Slack,  1  Hill  (N.  Y.),  467,  the 
court  went  even  further,  and  held  that  the  jury  might  '*  allow  almost  any  excuse  for 
the  vendor  continuing  in  possession,"  and  the  court  had  no  power  to  set  aside  the  ver- 
dict, because  of  the  insnflSciency  of  the  excuse.  And  lastly,  in  Cole  v.  White,  26 
Wend.  611,  the  judgment  of  the  Supreme  Court,  in  White  r.  Cole,  was  reversed  in  the 
Court  of  Errors,  and  the  doctrine  of  the  case  of  Smith  v.  Acker  reinstated.  Mr.  Yer- 
planck,  as  a  member  of  the  Court  of  Errors,  gave  a  learned  and  powerful  opinion  in 
support  of  the  directions  in  the  N.  Y.  Revised  Statutes  on  this  subject.  So  again,  in 
Hanford  v.  Artcher,  4  Hill  (N.  Y.),  271,  the  same  question  was  elaborately  and  ani- 
matedly discussed  in  the  New  York  Court  of  Errors,  and  the  decision  in  Smith  v. 
Acker  re-established  ;  and  it  may  now  be  considered  as  finally  settled  in  the  jurispru- 
dence of  New  York,  and  as  the  true  doctrine  of  the  Revised  Statutes,  that  leaving  the 
possession  of  chattels  on  sale,  or  mortgage,  or  assignment,  in  the  hands  of  the  vendor, 
or  mortgagor,  or  assignor,  is  only  presumptive  evidence  of  fraud  ;  and  it  rests  with  the 
defendant  to  rebut  that  presumption  as  a  matter  of  fact,  by  showing  proof  of  good 
faith,  and  an  honest  debt,  and  an  absence  of  an  intent  to  defraud.  The  doctrine  of  the 
Supreme  Court  was,  that  there  must  appear  to  have  been  good  and  sufficient  reasons, 
or  some  satisfactory  excuse,  for  non-delivery  at  the  time,  and  that  the  presumption  of 
fraud  cannot  be  rebutted  merely  by  proving  good  faith  and  absence  of  a  fraudulent 
intent.  The  old  doctrine  was,  that  non-delivery,  except  in  special  cases,  was  fraudu- 
lent, and  an  inference  of  law  for  the  court.  The  doctrine  now  finally  settled  in  the 
senate  is,  that  the  whole  is  a  question  of  fact  for  a  jury.  The  Chancellor  (Walworth) 
and  the  Supreme  Court  have  struggled  nobly  to  maintain  what  I  believe  to  be  the  only 
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i^'i-  ...r-  ^*^tr  :r  r  ^  '  nu  jLc-i.  loit  i\r  a  TaI:^»Ie  ctmsidera- 
1  n.  IT  is-irr  la  A.^r"^Tnr^r  z^  r^r^^  >:fiS)essi*:<«i  for  a  given 
i-n^  surl  r  V -i^ :.  ^  -  ^  ^i.-^;^?rrr;cL^-*  eTii^ijoe  erf  fraud  sns- 
-*-  ■"     -     t  -rr.  ;::,Ar  ju  icil  r.*.*!.  -tiM^c  as  azainst  an  inter- 


'''■■.'^■:   ir-L.1 -Ljiriir    ir   aa-^-i    z^tn^tri   iz^t  ac?;=al   deiiTerv   takes 
7.jii.r:.      Tir  >irr«iiiiii    I  iir^  ^  X--r  Hisiishire  has  also  estab- 
-si^'T'i  :;!*-  atzit  r^"*  .E  ^T  .XL  ±..*  &:>=«  as  those  recentlir 
i"--   ■i-'^:.   :i  li  i^ag^i^  iscTia  la-:  X-*-*-  T:dt.  and  has  rindicated 
^  :c.^  a  a  la  i.:.*!  saaoi^r    i      I;  i2^isas  that  the  {Hincipal 
'•ifi*:^a'  a  Ih-r  la'i  in-i  n.^  rinn-trr.  at  ^•f  ccher  side,  are  borne 
i-.  v^   :_•'  "u-   riTT^rnr   .f  .'C'c^.^-je  A.r:r»:rfrr.     The  position  that 
i^r  r- 1*  I:*;  ,  :t<ri  a  .c  irLi»£  Tz«:a  ±e  ^:cn  reqniies  the  opinion 
':»j    1^  :\mt:*i  .a  i  5^:1^ n:   iLmnnjcazce*  *^  admits  noexplana- 
'  •  a.     TTi'^  :rz^T  zk^t.  .a  vi::!!  r?f:?!:^  ibf  question  of  fraud  to 
*  .'.*-':'*  I-^-i^  *?:  die  "F-i'.l.i  Traaaai^in,  and  admits  of  every 
a»-atr?c  i.:vl  ^  ia«i.  -^-r  i^ar  ro.     If  me  vendor  or  mortgagor 
.-*rcu.:2:j  7^?*i?*:'sfe^.iL.  3'.»  ^♦!r5i.ii  «cLr-»rs*  ;sile88  a  new  credit  be 
r  "rOi.  ;r  la  ,.  i  .si*t  z^n  -:iTTZ'ii*L  xzsl-er  the  mistaken  belief  that 
zzk  z:r*.cvy-j  rv3:a_iL*:'i  uiisi.lL     T!i<  few  eases  of  that  kind  which 
X.1'  iairLtOL   ;«::£i:T  z-.c  r,   :zr^•.•ll•^f  sa  stem  a  rule  as  to  make 
sit»:i>   ■,raT»r-'izc*:r>  t::£  i^— 5c  «T-ry  description  of  creditors. 
'^  '/ '.'i.*^  T,  FA-^tj^  '"    izti  wi:A  is  held  to  be  a  leading 
CAse  ja  N-ev  Hijn.ski  rv^  iri«*  s;i:>:^t  was  again  thorougfalv  dis- 
catf5«ei:  jjil  It  wji?  h-.Ii.  :iij  if  the  ven-iorof  chattels  retained 
ix^i?5?e^: . ct  iiz-!T  1:1  iis-.l^e  sale*  it  was  always /w^mtf/a«>,  and 
if  'jLnexL'jL.n-.'i  \y  zh^  T-ecI-re^  c:iiclusive  evidence  of  a  secret 
tni;>t»  wz\:h  wij  f'-iui-::-:-:  in  resoect  to  creditors.     Whether 
there  wjl*  such  a  trtist  w;ks  deemed  a  qnestion  of  fact;  but  if 

safe  aad  sBi-i:arT  rna-.i?!*}  re«;i->i»  to  procev-t  creditow  sad  har  frand.  The  senate 
2l&t«  «ecabL:di)«*i,  :xrva  zha  letter  cf  the  Rerisni  Stafiates.  the  more  2ax  and  lititiiduiaiy 
^i<xtrt3.e,  wbi'zh.  p^-es  ihe  moisc  x-cixoa  uui  moat  complex  diapoaitioiis  of  jmip<i<y,  aa 
Iwtween  debtor  And  ^.Te^iiror^  as  :he  Tariabie  disrontioii  of  a  jmy.  It  has  been  anoe 
decided,  in  Vince  ».  Phil'ipa.  «  Hill  (X.  Y.),  4»,  that  the  qnestioo  of  fraud,  howBTer 
clear,  must  be  scbmirted  to  the  jorr  :  ret  if  the  jmr  find  against  the  evidenoet  the 
ooart  will  set  aside  the  Terdiot  and  grant  a  new  trial,  as  in  other  easea. 

(a)  Haren  r.  Low,  2  X.  H.  13. 

(d)  3  N.  H.  415.  Bat  in  Ash  v.  Sarage,  5  N.  H.  545,  it  was  a^jadged  that  posses. 
sion  was  not  essential  to  the  Taliditr  of  a  mcrtgage  of  gootU^  and  that  retaining  posses- 
sion by  the  mortgagor  was  not,  of  itself;  eridence  of  frand.  In  Claik  v.  Morse,  10 
X.  H.  239,  the  coart  adhered  to  the  mle  established  in  Cobom  v. 
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admitted  or  proved,  tlie  fraud  was  an  inference  of  law.  This 
was  recurring  back,  in  a  great  degree,  to  the  simplicity  and 
energy  of  the  old  rule,  requiring  delivery  of  possession  in  cases 
of  sales  of  goods  and  mortgages  of  goods,  as  the  natural 
order  of  dealing  in  such  cases,  and  the  only  *  effectual  *531 
security  against  secret  and  fraudulent  trusts,  (a)     In  the 

(a)  In  1832,  the  legislatures  of  Massachusetts  and  New  Hampshire  passed  acts  de- 
claring that  no  mortgage  of  personal  property  thereafter  made  should  be  valid,  except 
as  to  the  parties,  unless  possession  be  delivered  to,  and  retained  by,  the  mortgagee,  or 
unless  the  mortgage  be  recorded  in  the  clerk's  office  of  the  town  where  the  mortgagor 
resides.  See  also  Massachusetts  Revised  Statutes,  part  2,  tit.  6,  c.  74,  sec.  ,5  ;  and 
Smith  r.  Moore,  11  N.  H.  55  ;  ib.  285.  It  is  held  that  the  recording  of  the  mortgage 
is  equivalent  to  an  actual  delivery  of  the  property.  Forbes  v.  Parker,  16  Pick.  462  ; 
finUock  V.  Williams,  ib.  83.  See  also  supra,  494,  8.  p.  The  continuance  of  the 
mortgagor's  possession,  even  after  the  mortgage  has  become  absolute,  is  not  per  se  a 
fraud,  and  only  evidence  of  it.  Shurtleff  v,  Willard,  19  Pick.  202.  In  New  York, 
also,  in  1838  (Laws  N.  Y.  Sess.  56,  c.  279),  provision  was  made  by  law  for  filing  in 
the  town  clerk's  office,  as  matter  of  public  record,  mortgages  of  chattels ;  and  every 
such  mortgage,  unless  the  same  or  a  true  copy  thereof  be  filed,  or  be  accompanied  by 
immediate  deliver}',  and  foUowed  by  an  actual  and  continued  change  of  possession,  was 
declared  to  be  void  as  against  subsequent  purchasers  and  mortgagees  in  good  faith.  In 
Lee  V,  Huntoon,  1  Hoff.  Ch.  448,  the  assistant  vice-chancellor  was  of  opinion  that, 
under  the  New  York  act  of  1888,  c.  279,  if  a  mortgage  of  personal  property  be  duly 
recorded,  a  change  of  possession  need  not  be  made.  But  if  the  mortgage  be  not  filed, 
there  must  be  an  actual  change  of  possession.  Camp  v.  Camp,  2  Hill,  628.  There 
was  a  statute  of  a  general  assembly  of  the  colony  of  New  York,  of  April  8, 1775,  requir- 
ing the  like  registry  of  bills  of  sales  of  chattels,  not  exceeding  in  value  £100,  and  given 
by  way  of  mortgage ;  and  it  is  a  little  singular  that  such  an  ordinary  and  pacific  pro- 
vision should  have  been  one  of  the  last  acts  ever  passed  by  the  colonial  legislature  of 
New  York.  It  was  passed  in  the  midst  of  the  tumult  of  arms,  for  the  general  assembly 
adjourned  on  that  same  third  day  of  April,  never  to  meet  again,  as  the  Revolution  had 
then  commenced.  In  Kentucky,  by  statute,  December  18,  1820,  Feb.  22,  1887,  and 
Feb.  1,  1889,  no  mortgage  or  deed  of  trust  of  real  or  personal  estate  is  good  against  a 
purchaser,  for  valuable  consideration,  or  against  a  creditor,  unless  it  be  duly  deposited 
for  recording  in  the  county  clerk's  office.  In  Georgia,  Tennessee,  Indiana,  and  Vir- 
ginia, mortgages  of  personal  property  are  to  be  proved  and  recorded  like  mortgages  of 
land,  in  order  to  make  them  secure  against  bona  fide  creditors  and  purchasers.  Stat- 
utes of  Georgia,  December  26,  1827  ;  Statutes  of  Virginia,  December,  1792,  and  Feb- 
ruary, 1819 ;  and  of  Indiana,  Revised  Statutes,  1888,  p.  70 ;  Stotutes  of  Tennessee, 
1881.  The  statute  of  Tennessee  applies  to  all  bills  of  sale  as  well  aa  mortgages  and 
deeds  of  trust  of  real  and  personal  property;  all  deeds  of  gift;  all  powers  of  attorney 
concerning  the  conveyance  of  real  or  personal  property  ;  all  marriage  contracts,  and  aU 
agreements  for  the  conveyance  of  real  or  personal  property.  In  Mississippi,  by  statute 
in  1822,  deeds  respecting  the  title  to  personal  property  are  to  be  recorded  in  the  county 
where  the  property  is ;  and  if  it  be  removed  to  a  different  county,  to  be  recorded  within 
twelve  months ;  and  if  not  recorded,  they  are  void  as  to  purchasers  for  a  valuable  con- 
sideration without  notice,  and  as  to  creditors.  1  Sm.  &  M.  112.  So,  in  Alabama, 
deeds  of  trust,  including  mortgages  of  personal  property^  are  to  be  recorded  within 
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M-vH.^  «/  •»•»  i-M.iU"«»»*f  ti»«»»*»^i*ff  irt  Krff(liirifl  and  America,  came  to  the  coo- 
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transactions  may  be  grossly  fraudulent,  and  the  aggrieved  party 
not  able  to  show  it  from  the  character  of  private  agreements, 
and  the  infirmity  of  human  testimony.  However  innocent  such 
transactions  may  be  in  the  given  case,  they  are  dangerous  as 
precedents,  and  poisonous  in  their  consequences ;  and  the  wise 
policy  of  the  law  connects  disability  with  the  temptation,  and 
thus  endeavors  to  prevent  impositions,  which  might  be  inacces- 
sible to  the  eye  of  the  court  If  a  debtor  can  sell  his  personal 
property,  and  yet,  by  agreement  with  the  vendee,  continue  to 
enjoy  it  for  six  years,  as  in  one  state,  or  for  sixteen  months,  as  in 
another,  in  defiance  of  his  creditors,  who  can  set  boands  to 
the  term  of  *  enjoyment,  or  know  when  and  where  to  bestow  *  532 
credit,  or  how  he  is  to  make  out  a  case  of  actual  fraud  ? 
Fraud,  in  fact,  is  reluctantly  drawn  by  a  jury,  and  their  sympathies 
must  be  overcome  by  strong  and  positive  proof,  before  they  will 
readily  assent  to  the  existence  of  a  fraudulent  intent,  which  is  so 
difficult  to  ascertain,  and  frequently  so  painful  to  infer,  (a) 

(2.)  Of  Voluntary  Assignments.  — The  validity  of  voluntary 
assignments  of  their  property  by  insolvent  traders  and  others 
has  been  another  and  a  fruitful  topic  of  discussion.  Under  a 
code  of  bankrupt  law,  such  assignments  giving  preferences  are 
held  to  be  fraudulent,  for  they  interfere  with  its  regulations  and 
policy,  (b)  But  where  there  is  no  bankrupt  system,  these  assign- 
ments are  a  substitute  for  a  commission   in  bankruptcy,   and 

(a)  In  1  Peters,  386,  449,  the  Supreme  Court  of  the  United  States  waive  the  ques- 
tion, whether  the  wai^  of  possession  of  the  thing  sold  constitutes  per  ae  a  badge  of 
fraud,  or  is  only  prima  facie  a  presumption  of  fraud  ;  but  in  the  case  of  Phettiplace  v. 
Sayles,  4  Mason,  821,  822,  the  general  doctrine  that  non-delivery  in  the  sale  of  chattels, 
and  a  continuation  of  possession  in  the  seller,  renders  the  sale  void,  is  explicitly  as- 
serted, as  having  its  foundations  in  a  great  public  policy.  On  the  other  hand,  it  has 
been  declared  by  the  same  court,  in  D'Wolf  v,  Harris,  4  Mason,  515,  that  a  bill  of  sale 
of  a  ship  and  cargo  in  port  is  valid,  though  possession  be  not  taken,  provided  it  appear 
to  have  been  given  by  way  of  mortgage.  The  notes  added  to  Twyne's  case,  in  Smith's 
Selection  of  Leading  Cases  in  the  American  edition  of  the  Law  Library,  N.  8.  zxvii., 
contain  a  full  view  of  the  decisions,  and  especially  of  the  American  cases  in  the  federal 
and  state  courts,  on  the  great  doctrines  in  Twyne's  case,  which  is,  perhaps,  the  most 
celebrated  case  in  the  English  law,  and  has  given  rise  to  the  most  protracted  and  ani- 
mated discussions.  I  have  endeavored,  in  the  preceding  pages,  from  p.  515,  to  give  as 
full  a  note  of  the  progress  of  these  discussions  as  the  plan  of  this  work  would  allow. 

(b)  As  the  Congress  of  the  United  States,  since  the  fourth  edition  of  these  Commen- 
taries, enacted  a  bankrupt  law,  a  wide  field  of  inquiry  was  opened,  as  to  the  question  of 
conveyances  fraudulent  under  that  new  system.  The  subject  is  well  discussed,  on  the 
basis  of  English  authorities,  in  the  American  Jurist  for  January,  1848.  But  the  subject 
eeases  to  be  important,  inasmuch  as  the  Bankrupt  Act  was  repealed  March  8,  1848. 
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become,  like  that,  of  the  nature  of  an  execution  for  the  creditors. 
A  conveyance  in  trust  to  pay  debts  is  valid,  and  founded  on  a 
valuable  consideration,  (c)  A  debtor,  pending  a  suit,  may  assign 
to  trustees  all  his  effects  for  the  benefit  of  all  his  creditors,  and 
deliver  possession,  and  it  will  be  valid,  (d)  A  debtor  in  failing 
circumstances,  by  assignment  of  his  estate  in  trust,  and  made 
in  good  faith,  may  prefer  one  creditor  to  another,  when  no  bank- 
rupt or  other  law  prohibiting  such  preference,  and  no  legal  lien 
binding  on  the  property  assigned,  exist.  This  is  a  well  settled 
principle  in  the  English  and  American  law,  and  admitted  by 
numerous   authorities,  (e)     The  assent   of   the   creditors   to  be 

(e)  Stephenson  v,  Hayward,  Prec.  in  Ch.  810  ;  Dey  v,  Danham,  2  Johns.  188 ; 
Shaw,  C.  J.,  in  Russell  v.  Woodward,  10  Pick.  418  ;  State  of  Maryland  i7.  Bank  of 
Maryland,  6  Gill  &  J.  205.  In  making  assignments  of  property,  the  owner  cannot 
assign  part  only  of  one  entire  debt,  without  the  consent  of  the  debtor ;  for  that  would 
subject  him  to  distinct  demands  on  one  single  contract.  Gibson  9.  Cooke,  20  Pick.  15. 
Nor  does  the  assignee  of  a  voluntary  assignment  for  the  benefit  of  creditors,  stand  in  a 
better  situation  than  the  assignor.  Neither  he  nor  the  creditors  whom  he  represents 
are  purchasers  for  a  valuable  consideration,  without  notice,  as  against  prior  equitable 
liens.  Haggerty  v.  Palmer,  6  Johns.  Ch.  487  ;  Knowles  v.  Lord,  4  Wharton,  500. 
As  between  different  assignees  of  a  chose  in  action,  the  one  prior  in  point  of  tinae  is 
preferred,  though  no  notice  be  given  either  to  the  subsequent  assignee  or  the  debtor ; 
but  notice  is  requisite  to  the  debtor,  as  between  him  and  the  first  assignee,  in  order  to 
protect  tlie  latter  from  payment  by  the  debtor.  Muir  v.  Schenck,  8  Hill,  228;  Wood 
V.  Partridge,  11  Mass.  488.  Notice  is,  however,  requisite  under  the  Scotch  law  (which 
is  there  termed  an  intimation),  to  the  debtor,  in  order  to  render  the  assignment  a  com* 
plete  preference  as  against  a  subsequent  assignee.  Redfearn  v.  Ferrier,  1  Dow,  50.  So, 
in  Connecticut,  an  assignment  of  debts  or  choses  in  action  is  not  valid  as  against  sub- 
sequent purchasers  and  attaching  creditors,  without  notice  of  suoh  assignment  given  to 
the  debtor  within  a  reasonable  time.  The  rule  in  New  York  is  different,  and  an  as- 
signment made  in  New  York  of  a  debt  due  in  Connecticut  will  be  held  valid  without 
such  notice,  on  the  principle  of  the  lex  loci.     14  Conn.  141,  588. 

{d)  Pickstock  v.  Lyster,  8  Maule  &  S.  871.  So  a  conveyance  or  transfer  of  goods, 
if  made  by  a  party  in  insolvent  circumstances,  to  a  creditor,  in  pursuance  of  a  bona 
fide  demand  by  the  creditor,  is  not  voluntary  within  the  English  Insolvent  Act  of 
7  Geo.  IV.    Mogg  v.  Baker,  4  M.  &  W.  848. 

(«)  Pickstock  V.  Lyster,  8  Maule  &  S.  871 ;  The  King  v.  Watson,  8  Price,  6  ;  Wilt 
V,  Franklin,  1  Binney,  502  ;  Hendricks  v,  Robinson,  2  Johns.  Ch.  807,  308 ;  Stevens 
V.  Bell,  6  Mass.  889 ;  NicoU  v.  Mumford,  4  Johns.  Ch.  529 ;  Brown  p.  Mintum,  2 
Gal.  557  ;  Moore  v.  Collins,  8  Dev.  (N.  C.)  126  ;  Moffatt  v.  M'Dowall,  1  M'Cord,  Ch. 
434 ;  Buffum  v.  Green,  5  N.  H.  71  ;  Haven  v,  Richardson,  lb.  118 :  Marbury  r. 
Brooks,  7  Wheaton,  556 ;  Brashear  v.  West,  7  Peters,  608  ;  Sutherland,  J.,  in  Grover 
V.  Wakeman,  11  Wend.  194,  195 ;  State  of  Maryland  v.  Bank  of  Maryland,  6  GO)  & 
J.  205 ;  Marshall  v.  Hutchison,  5  6.  Mon.  805.  The  directors  of  an  insolvent  cor- 
poration may,  equally  with  individuals,  give  preferences  by  assignment  of  their 
effects.  Catlin  v.  Eagle  Bank,  6  Conn.  283  ;  State  of  Maryland  v.  Bank  of  Maryland, 
6  Gill  &  J.  205,  8.  P.  ;  Conway,  £x  parte,  4  Ark.  802.    See  also  tujnra,  315.     The  law 
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benefited  by  the  assignment  has  been  held,  under  the  New  Eng- 
land attachment  and  trustee  process,  to  be  essential  to  its 
validity,  so  far  as  that  the  intervening  attachment  of  another 
creditor  who   is  no  party  to   the    assignment,    issued   before 

in  New  Jersey  is  an  exception  to  the  role  in  the  text.  It  is  made  essential  there,  by 
statute  (Elmer's  Dig.  16)  to  the  validity  of  an  insolvent's  assignment,  that  it  create 
no  preferences,  and  that  it  be  for  the  eqnal  benefit  of  the  creditors.  An  assignnkent 
of  real  and  personal  property  in  trust,  to  pay  a  favored  creditor,  and  then  to  divide 
the  residue  ratably  among  the  other  creditors,  and  the  surplus,  if  any,  to  return, 
though  good  in  New  York,  where  it  was  made,  was  consequently  adjudged  void  as 
to  property,  personal  as  weU  as  real,  in  Kew  Jersey.  Yamum  v.  Camp,  1  Green 
(N.  J.)>  326.  So  in  Georgia,  by  statute  of  19th  December,  1818,  all  assignments  and 
transfers  of  property  by  insolvent  debtors,  giving  preferences,  are  declared  to  be 
fraudulent  and  void.  Prince's  Dig.  164.  The  Insolvent  Act  of  Massachusetts,  of 
1838,  G.  163,  establishes  the  principle,  that  when  a  debtor  is  unable  to  pay  his  debts, 
his  property  is  to  be  equally  divided  among  his  ci'editors  ;  and  that  if  the  insolvent 
debtor  has  not  been  guilty  of  fraud  or  gross  misconduct,  he  is  to  be  discharged  from 
liability,  upon  surrendering  all  his  property  for  the  benefit  of  his  creditors.  The  dis- 
charge goes  to  all  debts  actually  proved  against  his  estate,  and  to  all  debts  founded 
on  contracts  made  after  the  statute,  if  made  within  the  state,  and  to  be  performed 
therein,  and  provable  under  the  act,  or  due  to  persons  resident  within  the  state  at 
the  first  publication  of  notice  of  the  proceeding  by  warrant,  and  to  all  demands  for 
goods  wrongfully  obtained,  taken,  or  withlield  by  the  debtor.  The  statute  destroys 
aU  voluntary  payments,  assignments,  and  preferences  made  in  contemplation  ipf  in- 
solvency. It  is  a  simple  and  well-digested  system  of  bankrupt  law.  The  proceed- 
ings under  this  law  may  be  commenced  on  the  voluntary  application  of  the  debtor 
himself ;  or,  if  he  omits  to  do  it,  then  on  the  application,  under  certain  circumstances, 
of  a  portion  of  the  creditors,  to  compel  an  assignment  of  his  property  for  the  general 
benefit  of  the  creditors. 

The  statute  of  Ohio,  of  1888,  prohibits  assignments  in  trust,  in  contemplation  of 
insolvency,  with  the  design  to  prefer  one  creditor  to  another ;  and  such  assignments 
are  made  to  enure  ratably  to  all.  So,  the  Connecticut  act  of  1828  declares  all  assign- 
ments of  lands,  chattels,  or  choses  in  action,  with  a  view  to  insolvency,  to  any  person 
in  trust  for  his  creditors,  or  any  of  them,  to  be  void  as  to  creditors,  unless  made 
in  writing  for  the  benefit  of  all  the  creditors,  in  proportion  to  their  claims,  and  be 
lodgeil  for  record  in  the  probate  office  of  the  district ;  and  the  duty  of  such  trustee 
is  specially  regulated.  Statutes  of  Connecticut,  1888,  p.  800.  In  Pennsylvania, 
by  statute  of  24th  March,  1818,  voluntary  assignments,  for  the  benefit  of  creditors, 
must  be  recorded  within  thirty  days,  or  they  are  void  as  against  any  of  the  creditors 
of  the  assignor,  without  as  well  as  within  the  assignment.  It  is  settled  in  New  York, 
that  a  voluntary  assignment  by  an  insolvent  debtor  must  declare  the  uses  and  settle 
the  rights  of  creditors  under  the  assignment,  and  not  leave  it  to  the  assignees,  or 
reserve  to  himself  the  right  of  subsequently  doing  it.  That  would  be  arbitrary,  and 
liable  to  uncertainty  and  abuse,  and  such  an  assignment  is  fraudulent  and  void.  The 
debtor  must,  in  the  assignment,  declare  preferences,  if  any,  among  his  creditors,  and  he 
cannot  transfer  that  power  to  his  assignee.  Wakeman  r.  Grover,  4  Paige,  41 ;  Bamum 
V.  Hempstead,  7  id.  668 ;  Boardman  i;.  Halliday,  10  id.  228.  The  right  of  allowing 
preferences  to  be  given  at  all  by  the  insolvent  debtor  has  been  strongly  condemned  by 
judges  in  various  parts  of  the  United  States  as  inequitable  and  unjust.    10  Paige,  229. 
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*  Nor  can  the  debtor  in  such  an  assignment  make  a  re-  *  535 
servation,  at  the  expense  of  his  creditors,  of  any  part  of 
his  property  or  income,  for  his  own  benefit.  It  has  been  sup- 
posed that  such  a  reservation,  if  not  made  intentionally  to  delay, 
hinder,  and  defraud  creditors,  would  not  affect  the  validity  of 
the  residue,  or  main  purpose  of  the  assignment ;  and  that  if  the 
part  of  the  estate  assigned  to  the  creditors  should  prove  insuffi- 
cient, they  might  resort  to  the  fund  so  reserved  by  the  aid  of  a 
court  of  equity.  The  case  of  JEstwick  v.  Caillaud,{a)  and  the 
language  of  other  cases,  were  in  favor  of  this  opinion,  (i)  But 
later  authorities  have  given  to  such  reservations  the  more  decided 
effect  of  rendering  fraudulent  and  void  the  whole  assignment; 
and  no  favored  creditor  or  grantee  can  be  permitted  to  avail 
himself  of  any  advantage  over  other  creditors,  under  an  assign- 
ment, which,  by  means  of  such  a  reservation,  is  fraudulent  on 
its  face.(c)  These  latter  decisions  contain  a  just  and  salutary 
check  of  the  abuse  of  the  debtor's  power  of  assignment  and  dis- 

becanse  it  did  not  appear,  in  point  of  fact,  to  bare  been  inserted  witb  an  intention 
to  make  a  provision  for  the  debtor.  And  in  Halsey  v,  Whitney,  4  Mason,  206,  the 
learned  judge,  under  the  inflnence  of  some  of  the  American  au^orities,  gave  effect 
to  the  condition  annexed  to  the  assignment  requiring  a  release,  though  the  assignment 
did  not  purport  to  convey  all  the  debtor's  property  ;  but  his  own  judgment  was  not 
satisfied  with  the  authorities  under  which  he  acted,  and  partial  assignments  with  such 
a  condition  ought  not  to  be  tolerated.  In  the  case  of  the  Watchman,  Ware,  232,  the 
court  carries  out  the  general  principle,  so  forcibly  illustrated  in  Halsey  v.  Whitney, 
and  in  opposition  to  what  may  be  considered,  after  the  decision  in  Borden  v.  Sumner, 
4  Pick.  265,  as  quite  a  doubtful  point,  under  the  local  usages  of  Massachusetts.  In 
Johnson  v.  Whitwell,  7  Pick.  71,  it  was  held,  that  if  a  debtor  made  a  partial  assign- 
ment  to  select  creditors,  even  for  a  valuable  consideration,  it  was  fraudulent  and  void, 
if  made  with  a  view  to  prevent  an  attachment  by  other  creditors.  The  case  of  Haven 
V.  Richardson,  5  K.  H.  113,  is  on  the  lax  side  of  the  question  ;  for  where  an  insolvent 
assigned  all  his  property  to  pay  the  debts  of  one  or  more  specified  creditors,  neither 
the  want  of  a  schedule,  or  of  an  estimate  of  the  value  of  the  property  assigned,  nor  a 
stipulation  in  the  assignmelft  for  a  release  of  the  debts  of  those  who  became  parties, 
nor  a  reservation  of  the  surplus  after  payment  of  the  debts  of  those  who  assent  to  the 
assignment,  was  considered  to  be  conclusive  evidence  of  fraud.  The  reservation  would 
now  be  generally,  and  it  ought  to  be  everywhere,  fatal  to  the  instrument. 

(a)  5  T.  R.  420. 

(6)  Riggs  V.  Murray,  2  Johns.  Ch.  680;  8.  c.  Murray  v,  Riggs,  15  Johns.  571; 
Austin  9.  Bell,  20  Johns.  442  ;  Sutherland,  J.,  and  Woodworth,  J.,  5  Gowen,  547. 

(c)  Mackie  v.  Cairns,  1  Hopkins,  873 ;  5  Cowen,  547  ;  Harris  r.  Sumner,  2  Rck. 
129  ;  Chartres  v.  Cairns,  decided  in  Louisiana,  1825,  and  cited  in  5  Cowen,  578,  n.  ; 
Passmore  v,  Eldridge,  12  Serg.  &  R.  198  ;  Gait  v,  Dibrell,  10  Terg.  146.  The  act  of 
Pennsylvania  of  1818  requires  voluntary  assignments  for  the  benefit  of  creditors,  to 
be  recorded  within  thirty  days. 
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tribution;  for,  as  was  observed  in  the  case  of  Biggn  v.  Murray ^{i) 
*'*'  if  an  insolvent  debtor  may  make  sweeping  dispositions  of  his 

property  to  select  and  favorite  creditors,  yet  loaded 
*  586  *  with  durable  and  beneficial  provisions  for  the  debtor 

himself,  and  incumbered  with  onerous  and  arbitrary  con- 
ditions and  penalties,  it  would  be  impossible  for  courts  of  jus- 
tice to  uphold  credit^  or  to  exact  the  punctual  performance  of 
contracts,  "(a) 


{d)  2  Johns.  Ch.  582. 

(o)  In  the  case  of  Murray  v.  Riggs,  15  Johns.  571,  the  New  York  Court  of  Emn 
held  a  debtor's  assignment  to  be  valid,  though  it  in  Uu  first  place  reserved  to  theuteof 
the  grantors^  until  one  year  after  they  should  he  discharged  by  law  from,  their  debts,  ttm 
thousand  dollars  a  year,  and  then  gave  preferences  and  a  power  in  the  assignees  to  set- 
tle with  the  creditors  on  certain  terms ;  and  that  the  creditors  who  did  not  accept  the 
conditions  in  one  year,  or  should  knowingly  embarrass  the  oiff'&cts  of  the  deed,  should  be 
forever  debarred  from  any  share  nnder  the  assignment.  Such  a  deed  was  held  good, 
and  the  decree  in  chancery  setting  it  aside  was  reversed.  The  Coiut  of  Chancery  after- 
wards, in  Mackie  v.  Cairns,  1  Hopkins,  878,  very  properly  held  a  deed  much  leas  ob- 
noxious than  that  in  Murray  v.  Riggs,  absolutely  and  in  ioto  fraudulent  and  void.  The 
last  decision  appears  to  have  been  guided  by  sound  policy  and  enlightened  jusdoe. 
5  Cowen,  58i,  s.  c.  See  also  Mead  v.  Phillips,  1  Sandf.  Gh.  88,  a  reservation  in  a 
voluntary  assignment  giving  preferences,  and  providing  previously  for  the  payment  of 
all  costs  and  expenses  necessarily  incurred  by  him  in  defending  suits,  was  held  to  be 
fraudulent.  The  decision  of  the  Court  of  Errors,  in  Murray  v.  Riggs,  may  be  consid- 
ered as  justly  exploded. 

But  the  case  of  Grover  v,  Wakeman  (11  Wend.  187  ;  4  Paige,  28,  s.  o.),  on  appeal 
from  chancery,  goes  still  further.  The  case  was  ably  and  elaborately  discussed  in  the 
New  York  Court  of  Errors,  and  it  was  held,  in  affirmance  of  the  decree  in  chancery, 
that  a  debtor  in  failing  circumstances  might,  by  assignment  of  his  property  in  trust, 
prefer  one  creditor  or  set  of  creditors  to  another,  provided  he  devoted  the  whole  of  hl& 
property  assigned  to  the  payment  of  his  just  debts,  and  the  assignment  be  absolute  and 
unconditional,  without  any  reservation  or  condition  for  his  benefit,  and  without  ex- 
torting from  the  fears  or  apprehension  of  his  creditors,  or  any  of  them,  an  absolute 
discharge  as  a  consideration  for  a  partial  dividend,  or  making  the  preferences,  or  any 
of  them,  to  depend  upon  the  execution  of  a  release,  by  such  preferred  creditors,  to  him 
of  all  claims  against  him.  An  assignment  giving  preference  upon  such  a  condition  is 
void  ;  and  the  assignment,  being  void  in  part  as  against  creditors  and  the  provision  of 
the  statute,  is  void  in  toto,  though  there  be  no  fraud  in  fact  intended.  This  appears  to 
be  the  most  stem  decision  that  exists,  either  in  England  or  this  country,  on  this  sub- 
ject. See  Ames  v.  Blunt,  5  Paige,  22,  and  Goodrich  v.  Downs,  6  Hill  (N.  Y.),  488,  to 
6.  P.  The  weight  of  general  authority,  both  English  and  American  is,  that  an  assign- 
ment by  a  debtor  of  all  his  property  for  the  payment  of  his  debts,  and  at  the  same  time 
giving  preferences,  and  requiring  an  absolute  release  from  each  creditor  who  accedes,  is 
not  per  se  fraudulent  and  void.  The  circumstances  of  the  debtor  assigning  over  to 
trustees  all  his  property,  without  any  reservation  to  himself,  and  giving  the  surplus,  if 
any,  to  those  creditors,  if  any,  who  do  not  come  in  and  agree  to  release,  on  taking  their 
preferred  share,  is  deemed  to  disarm  the  transaction  of  all  illegality  and  unfairness. 
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10.  Of  Salea  at  Auction. (2;)  —  An  auctioneer  has  not  only  pos- 
session of  the  goods  which  he  is  employed  to  sell,  but  he  has  an 

See  the  cases  collected  in  Mr.  Angell's  Laws  of  Assignments  in  Trusts  for  Creditors, 
Boston,  1835,  pp.  96-108,  which  is  a  neat  and  valuable  little  manual  of  the  law  of 
Toluntary  assignments  by  insolvent  debtors.     A  provision  in  the  assignment,  that  the 
surplus  after  all  debts  are  paid  should  revert  to  the  debtor,  is  not  improper,  for  such  a 
resulting  trust  would  follow  of  course  without  any  stipulation.     In  Pennsylvania,  the 
judicial  decisions  were  for  a  time  quite  lax  in  favor  of  voluntary  assignments,  but  their 
influence  was  counteracted  by  statute  provisions  requiring  the  assignee  to  give  security, 
and  giving  to  the  court  power  to  remove  him,  and  substitute  another,  and  requiring 
him  to  file  an  inventory.     The  debtor  may  still  give  preferences,  and  require  the  cred* 
itors  who  accede  to  execute  a  general  release.    The  commissioners,  in  their  Report  on 
the  Civil  Code  of  Pennsylvania,  in  January,  1886,  suggest  that  this  stipulation  for  a 
release  be  placed  under  some  restrictions.     Report,  60-52.     But-  since  that  report,  and 
in  June,  1886,  the  legislature  of  Pennsylvania  regulated  the  voluntary  assignments  by 
debtors  of  their  estates,  real  or  personal,  or  of  any  part  thereof ,  in  trust  for  their  cred- 
itors, or  some  of  therrif  and  so  far  have  given  those  assignments  sanction.    Purdon's 
Digest,  74.     In  the  case  of  Thomas  v.  Jenks,  decided  in  the  Supreme  Court  of  Penn- 
sylvania, in  March,  1885,  the  court  held  the  wJioIe  assignment  fraudulent  and  void,  it 
being  an  assignment  by  a  partnership  firm  of  a  part  of  their  property  for  the  benefit  of 
their  creditors,  with  a  stipulation  for  a  release  as  an  equivalent  for  the  assignment. 
It  was  such  an  exercise  of  the  right  of  preference  as  to  impose  upon  the  creditors,  in- 
directly, the  necessity  of  resorting  to  a  part  of  the  debtor's  property  in  exclusion  of  the 
rest.    So,  in  M'Culloch  v,  Hutchinson,  7  Watts,  484,  a  voluntary  assignment  by  an 
insolvent  debtor,  absolute  on  its  face,  to  a  particular  creditor,  to  pay  him  and  return 
the  surplus  to  the  debtor,  was  held  to  be  fraudulent  and  void.     The  trust  was  secret, 
and  the  deed  deceptive.    The  judicial  decisions  on  this  subject  seem  at  last  to  have 
taken  a  firm  and  vigorous  stand  in  favor  of  the  rights  of  creditors  and  the  claims  of 
justice.     The  case  of  Van  Nest  v.  Yoe,  before  the  assistant  V.  Ch.  in  Kew  York  (1 
Sandf.  Ch.  4),  contains  a  stringent  and  sound  application  of  principles  against  the  de- 
lay of  creditors,  by  a  voluntary  assignment  of  his  property  by  a  debtor,  to  retain  and 
hinder  the  operation  of  executions  at  law.     Though  the  law  allows  of  voluntary  assign- 
ments, and  permits  the  insolvent  debtor  to  select  his  own  assignees,  yet  where  he 
selected  his  own  relatives  of  very  apparent  incapacity  for  the  trust,  it  was  held  to  be 
evidence  of  fraud,  and  the  assignment  was  set  aside.    Cram  r.  Mitchell,  1  Sandf.  Ch. 
251,  8.  p. 

{x)  See  ffifpra,  478,  n.  (y).     An  auc-  Eleinsorge,  88  Mo.  152.     Money  deposited 

tioneer  who  is  notified  of  a  conversion  or  at  an  auction  sale  is  forfeited  if  the  buyer 

that  the  goods  were  obtained  fraudulently  does  not  comply  with  the  terms  stated, 

is  liable  therefor  to  the  original  owner,  if  Donaghue  v.  Parkman,  161  Mass.   412  ; 

the  fraud  is  proved  and  he  is  an  agent  to  see  Noah  v.  Pierce,  85  Mich.  70.     But  the 

pass  title.     Morrow  S.  M.  Co.  v.  New  Eng-  deposit  may  be  recovered  if  the  auctioneer 

land  S.  Co.,  57  Fed.  Rep.  686  ;  Barker  0.  made  false  representations  or  in  case  of 

Furlong,   [1891]  2  Ch.   172  ;    Elison  v.  breach  of  contract.    Mahon  v,  Liscomb, 

Wulff,  26  111.  App.  616 ;  Seemuller  v.  Fuchs,  19  N.  Y.  S.  224. 

64  Md.  217.    By-bidding  avoids  an  auction         The  auction  price  of  goods  is  competent 

sale  at  the  option  of  a  bona  fide  purchaser,  evidence  of  their  value.     Baker  v.  Seavey, 

Peck  V.  list,  23  W.  Ya.  338  ;  Springer  v,  168  Mass.  622. 
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interest  coupled  with  that  possession.  He  has  a  special  property 
in  the  goods,  and  a  lien  upon  them  for  the  charges  of  the  sale, 
and  his  commission,  and  the  auction  duty.  He  may  sue  the 
buyer  for  the  purchase-money;  and  if  he  gives  credit  to  the 
vendee,  and  makes  delivery  without  payment,  it  is  at  his  own 
risk.(&)  If  the  auctioneer  has  notice  that  the  property  he  is 
about  to  sell  does  not  belong  to  his  principal,  and  he  sells  not- 
withstanding the  notice,  he  will  be  held  responsible  to  the 
owner  for  the  amount  of  the  sale.(&)  So,  if  the  auctioneer  does 
not  disclose  the  name  of  his  principal  at  the  time  of  the  sale,  tiie 
purchaser  is  entitled  to  look  to  him  personally  for  the  completion 
of  the  contract,  and  for  damages  on  its  non-performance.  (<Q 
*  537  *  In  the  sale  of  real  property  at  auction,  care  should  be 
taken  that  the  description  of  it  be  accurate,  or  the  pur- 
chaser will  not  be  held  to  a  performance  of  the  contract.  But  if 
the  description  be  substantially  true,  and  be  defective  or  inac- 
curate in  a  slight  degree  only,  the  purchaser  will  be  required  to 
perform  the  contract  if  the  sale  be  fair  and  the  title  good.  Some 
care  and  diligence  must  be  exacted  of  the  purchaser.  If  every 
nice  and  critical  objection  be  admissible,  and  sufficient  to  defeat 
the  sale,  it  would  greatly  impair  the  efficacy  and  value  of  public 
judicial  sales ;  and,  therefore,  if  the  purchaser  gets  substantially 
the  thing  for  which  he  bargained,  he  may  generally  be  held  to 
abide  by  the  purchase,  with  the  allowance  of  some  deduction 
from  the  price,  by  way  of  compensation  for  any  small  deficiency 
in  the  value  by  reason  of  the  variation,  (a) 

A  bidding  at  an  auction  may  be  retracted  before  the  hammer 
is  down.  Every  bidding  is  nothing  more  than  an  ofiFer  on  one 
side,  which  is  not  binding  on  either  side  until  it  is  assented  to, 
and  that  assent  is  signified  on  the  part  of  the  seller  by  knocking 
down  the  hammer.  (6)  I 

If  the  owner  employs  pufiFers  to  bid  for  him  at  an  auction,  it 
has  been  held  to  be  a  fraud  upon  the  real  bidders.  He  must  not 
enhance  the  price  by  a  person  privately  employed  by  him  for 
that  purpose.     It  would  be  contrary  to  good  faith,  as  persons 

(6)  Williams  v.  Millington,  1  H.  Bl.  81. 
(e)  Hardacre  v,  Stewart,  5  Esp.  108. 
(d)  Hanson  v.  Roberdean,  Peake,  Cas.  120. 

(a)  Calcraft  v.  Roebuck,  1  Yes.  221 ;  Dyer  v.  Haignvv,  10  Yes.  (K)5 ;  King  9. 
Bardeau,  6  Johns.  Ch.  88. 

{b)  Payne  v.  Cave,  ST.  R.  148. 
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resort  to  an  auction  under  a  confidence  that  the  articles  set  up 
for  sale  will  be  disposed  of  to  the  highest  real  bidder.  A  secret 
puffer  employed  by  the  owner  is  not  fair  bidding,  and  is  a  fraud 
upon  the  public ;  nor  can  the  owner  privately  bid  upon  his  own 
goods.  All  secret  dealing  on  the  part  of  the  seller  is  deemed 
fraudulent.  If  he  be  unwilling  that  his  goods  shall  be  sold  at 
an  under  price,  he  may  order  them  to  be  set  up  at  his  own  price, 
and  not  lower,  or  he  may  previously  declare,  as  a  condition 
of  the  sale,  that  he  reserves  a  bid  for  himself.  *  This  was  *  538 
the  doctrine  declared  by  Lord  Mansfield  in  Bexwell  v. 
Christie, {a)  and  again,  by  Lord  Eenyon,  in  Howard  v.  OaitUyih) 
and  in  each  case  with  the  approbation  of  the  court  of  E.  B.  The 
governing  principle  was,  that  the  buyer  should  not  be  deceived 
by  any  secret  manoeuvre  of  the  seller.  But  the  doctrine  of  those 
cases  has  since  been  considered  as  laid  down  rather  too  broadly. 
Lord  Rosslyn  and  Sir  William  Grant  have  each  questioned  the 
soundness  of  the  doctrine.  (<?)  The  latter  seemed  to  think,  that 
if  bidders  were  employed  by  the  owner  merely  for  the  purpose  of 
taking  advantage  of  the  eagerness  of  them  to  screw  up  and 
enhance  the  price,  it  would  be  a  fraud;  but  that  he  might  law- 
fully, even  without  making  the  fact  publicly  known,  employ  a 
person  to  bid  for  defensive  precaution  and  with  a  view  to  prevent 
a  sale  at  an  under  value.  This  relaxation  of  the  former  rule 
was  also  approved  of  in  Steele  v.  Ellmaker ;  (d)  and  the  chief 
justice,  in  that  case,  suggested  that  the  tone  of  Lord  Mansfield's 
morality  was,  perhaps,  too  lofty  for  the  common  transactions  of 
business.  He  held  that  the  owner  might  lawfully  instruct  the 
auctioneer  to  bid  in  the  goods  for  him  at  a  limited  price,  to  pre- 
vent a  sacrifice.  In  Bramley  v.  Alt,{e)  it  was  held  that  a  sale 
was  not  fraudulent  because  a  puffer  had  been  employed,  if  there 
were  real  bidders  who  bid  after  the  puffers  had  ceased ;  and  in 
Smith  V.  Clarke  a  specific  performance  was  decreed  against  a 
vendee,  though  the  person  who  bid  immediately  before  him  was 
employed  to  bid,  under  the  private  direction  of  the  vendor,  for 
the  purpose  of  preventing  a  sale  under  a  specified  sum.(/) 

(a)  Cowp.  895. 

(h)  6  T.  R.  642  ;  Thornett  v.  Hames,  Ezoh.  1846,  fi.  P.  [15  M.  &  W.  867.] 

<c)  Conolly  v.  Pftraons,  8  Yes.  625,  n.  ;  Smith  o.  Clarke,  12  id.  477. 

{d)  11  Serg.  k  R.  86.  (e)  8  Yes.  620. 

(/)  Woodward  v.  Miller,  2  CoU.  279,  s.  P. 
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It  would  teem  to  be  the  coiiclT2si<iii.  iroai  tbe  latter 

that  the  emplojmeiit  of  a  bidder  hx  the  awutr  vonld  or 
*  539  ^  would  not  be  a  fraod,  aeoording  to  circumstuices  tendine 
to  abow  iouoceiice  id  intention,  or  a  iraadnlent  desisn. 
If  be  waa  emplojed  hwuijide  to  prevent  a  sacrifice  <rf  the  propertr 
under  a  given  price,  it  would  be  a  lawful  traiisactiaB,  and  would 
not  Titiate  the  sale.  But  if  a  number  of  bidden  were  emplojed 
bjr  the  owner  to  enhance  the  price  bj  a  pretended  oooipetitioD, 
and  the  bidding  bj  them  was  not  real  sjid  sincere;,  but  a  mere 
artifice,  in  combination  with  the  owner,  to  mislead  the  judgment 
and  inflame  the  zeal  of  others,  it  would  be  a  fraudulent  and  void 
sale. (a)  80  it  will  be  a  Toid  sale  if  the  pnrchaaer  prevails 
on  the  persons  attending  the  sale  to  desist  from  bidding,  bj 
reason  of  suggestions,  by  way  of  appeal,  to  the  sympathies  of  the 
company.  (6) 

The  original  doctrine  of  the  K.  B.  is  the  more  just  and  salu- 
tary doctrine.  In  sound  policy,  no  person  ought,  in  any  case, 
to  be  employed  secretly  to  bid  for  the  owner  against  the  &ma 
fde  bidder  at  a  public  auction.  It  is  a  fraud  in  law  on  the  very 
face  of  the  transaction ;  and  the  owner's  interference  and  right 
to  bid,  in  order  to  be  admissible,  ought  to  be  intimated  in  the 
conditions  of  sale ;  and  such  a  doctrine  has  been  recently  declared 
at  Westminster  HalL  (c)  ^ 

(a)  Htznl  V.  Danham,  N.  T.  lUyor^s  Court,  July,  1819,  [1  Hall,  655]  ;  Morehead 
9,  Hunt,  1  DeT.  Eq.  (N.  C.)  85 ;  Woods  r.  Hall,  ibi  411  ;  Wolfe  v.  Lnyster,  1  Hall 
(N.  Y.),  146.  An  aMociation  of  bidden,  with  a  design  to  stifle  competition,  is  a  frmad 
upon  the  rendor.  Smith  v.  Greenlee,  %  Dev.  (N.  C.)  126.  The  case  of  Phippen  r. 
Stickney,  8  Mete.  884,  seems  to  pUoe  the  validity  of  private  agreements,  between 
bidden  at  auction  sales,  on  the  quo  animOt  uid  to  be  good  or  void  according  to  the 
purpose  with  which  they  are  made.  [Curtis  v.  Aspinwall,  114  Mass.  187  ;  GucmscT 
r.  Cook,  120  Mass.  501.] 

ib)  Fuller  v,  Abrahams,  6  Mooie,  816  ;  8  Bmd.  k  B.  116,  a.  c.  Mr.  Justice  Story, 
in  Veazie  v.  Williams,  3  Story,  628,  approves  of  the  conclusion  I  have  drawn  from  the 
cases. 

(e)  Crowder  v,  Austin,  8  Bing.  868.  The  language  of  the  Supreme  Court  of 
Louisiana  is  strongly  in  favor  of  the  doctrine  of  Lord  Mansfield.  Bahan  r.  Barb,  18 
Ia,  287.  Mr.  Justice  Ware,  in  his  dissenting  and  very  learned  opinion  in  the  above 
case  of  Veazie  v.  Williams,  637.  638,  approves  of  the  original  doctrine  of  the  K.  B. 

1  Green  v.  Baverstock,  14  C.  B.  n.  s.  rule  in  equity,  which  had  been  laxer  than 

204;  Warlow  v.  Harrison,   1  £1.  &  £1.  that  laid  down  by  the  common-law  courts, 

296;  Towle  v.  Leavitt,  28  N.  H.  860;  was  limited  to  the  allowance  of  a  single 

Pennock's  Appeal.  14  Penn.  St.  446.    Tlie  puffer,   and  some  doubt  was  thrown  on 
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It  has  been  made  a  question,  how  far  auction  sales  were  within 
the  provisions  of  the  statute  of  frauds ;  but  it  is  now  understood 
to  be  settled  that  they  are  within  the  statute,  and  that  the  auc- 
tioneer is  the  agent  of  both  parties,  and  lawfully  authorized  by 
the  purchaser,  either  of  lands  or  goods,  to  sign  the  contract  of 
sale  for  him  as  the  highest  bidder,  (d)  The  writing  his  name  as 
the  highest  bidder  in  the  memorandum  of  the  sale  by  the  auc- 
tioneer, immediately  on  receiving  his  bid,  and  knocking 
down  the  hammer,  *  is  a  suflScient  signing  of  the  contract  *  540 
within  the  statute  of  frauds,  so  as  to  bind  the  purchaser. 
Entering  the  name  of  the  buyer  by  the  auctioneer,  in  his  book, 
is  just  the  same  thing  as  if  the  buyer  had  written  his  own  name. 
The  purchaser  who  bids,  and  announces  his  bid  to  the  auc- 
tioneer, gives  the  auctioneer  authority  to  write  down  his  name, 
and  the  authority  to  the  agent  need  not  be  in  writing.  There  is 
no  difference  in  the  construction  of  the  fourth  and  seventeenth 
sections  of  the  statute  of  frauds  of  29  Car.  11.  c.  2,  (a)  as  to  what 
is  a  suflScient  signing  of  the  contract  by  the  party  to  be  charged. 
The  English  law,  as  originally  suggested  in  the  case  of  Simon  v. 
Motivo%,{h)  has  been  repeatedly  recognized  and  considered  as  the 
established  doctrine  in  respect  to  auction  sales  of  lands  and 
chattels  by  the  English  and  American  courts,  (c) 

(d)  Whether  the  anctioneer  be  the  agent  of  both  parties,  depends  upon  the  facts 
of  the  particular  case,  and  he  is  not  so,  as  of  coarse,  in  all  cases.  Bartlett  v,  Punnell, 
4  Ad.  &  £1.  792. 

(a)  Re-enacted,  N.  T.  Revised  Statutes,  ii.  186,  sec  2 ;  ib.  ii.  186.  sec.  8. 

(h)  S  BuiT.  1921  ;  8.  c.  1  Blacks.  699. 

(c)  Hinde  v,  Whitehouse,  7  East,  668 ;  Heath,  J.,  in  1  H.  Bl.  86 ;  Emmerson  v. 
Heelis,  2  Taunt.  88 ;  White  v.  Proctor,  4  id.  209 ;  Kemeys  v.  Proctor,  8  Ves.  &  B. 
67  ;  Kenworthy  v,  Schofield,  2  B.  &  C.  946  ;  M'Comb  v.  Wright,  4  Johns.  Ch.  669 ; 
Cleaves  v.  Fobs,  4  Greenl.  1 ;  Alna  v,  Plummer,  4  id.  268 ;  First  Baptist  Church  of 
Ithaca  r.  Bigelow,  16  Wend.  28.  The  N.  Y.  Revised  Statutes,  i.  8d  ed.  649,  requires 
that  when  goods  are  struck  off  at  auction,  and  there  be  not  immediate  payment  of 
the  price,  or  delivery  of  the  goods,  it  shall  be  the  duty  of  the  auctioneer  to  enter  in 
a  sale  book  a  memorandum  of  the  sale,  specifying  the  nature,  quantity,  and  price  of 
the  goods,  the  terms  of  sale,  the  names  of  the  purchaser,  and  of  the  person  on  whose 
account  the  sale  is  made.  And  by  the  B.  S.  8d  ed.  ii.  196,  an  entiy  in  the  auctioneer's 
sale  book,  specifying  the  nature  and  price  of  the  property  sold,  the  terms  of  the  sale, 
and  the  names  of  the  parties,  is  a  memorandum  or  note  within  the  statute  of  frauds. 
The  memorandum  in  the  auctioneer's  sale  book  must  be  made  at  the  time  and  place  of 

even  that  in  Mortimer  p.  Bell,  L.  R.  1     decisions.    Gilliat  v,  Gilliat,  L.  R.  9  £q. 
Ch.  10,  which  led  to  the  passage  of  an     60 ;  [Parfitt  v,  Jepson,  86  L.  T.  261.] 
act  affirming  the  principle  of  the  legal 
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11.  Of  the  Vendor's  Right  of  Stoppage  in  Transita.  —  This  right, 
which  has  been  already  alluded  to,  requires  a  more  particular 
discussion.  It  is  the  right  which  the  vendor,  when  he  sells 
goods  on  credit  to  another,  has  of  resuming  the  possession  of  the 
goods,  while  they  are  in  the  hands  of  a  carrier  or  middleman,  in 
their  transit  to  the  consignee  or  vendee,  and  before  they  arrive 
into  his  actual  possession,  or  to  the  destination  which  he  has 
appointed  for  them,  on  his  becoming  bankrupt  or  insolvent 
The  right  exists  only  as  between  the  vendor  and  vendee ;  and  as 
the  property  is  vested  in  the  vendee  by  the  contract  of  sale, 
*  541  it  *  can  be  revested  in  the  vendor  during  its  trarmtnu  to  the 
vendee,  under  the  existence  of  the  above  circumstances,  (a) 

The  right  is  very  analogous  to  the  common-law  right  of  lien. 
The  latter  right  enables  the  vendor  to  detain  goods  before  he  has 
relinquished  the  possession  of  them ;  (y)  and  this  right  of  stop- 
page enables  him  to  resume  them  before  the  vendee  has  acquired 
possession,  and  to  retain  them  until  the  price  be  paid  or  tendered. 
If  the  price  be  paid  or  tendered,  he  cannot  stop  or  retain  the 
goods  for  money  due  on  other  accounts.  The  right  of  stoppage 
does  not  proceed  upon  the  ground  of  rescinding  the  contract,  but 
as  a  case  of  equitable  lien,  (b)  ^  It  assumes  its  existence  and 
continuance ;  and,  as  a  consequence  of  that  principle,  the  vendee, 
or  his  assignees,  may  recover  the  goods,  on  payment  of  the 
price ;  and  the  vendor  may  sue  for  and  recover  the  price,  not- 
withstanding he  had  actually  stopped  the  goods  in  transitu^ 
provided  he  be  ready  to  deliver  them  upon  payment,  (c)     If  he 

sale,  and  the  entry  of  the  name  of  the  agent  or  consignee  who  has  hiwfnl  authority  to 

sell,  is  entering  the  name  of  the  person  on  whose  account  the  sale  is  made,  within  the 

statute.     Hicks  f.  Whitmore,  12  Wend.  548. 

(a)  Mason  v.  Lickbarrow,  1  H.  Bl.  S57  ;  Hodgson  o.  Loy,  7  T.  R.  440  ;  Bohtlingk 

V.  Inglis,  8  East,  881 ;  BurghaU  v.  Howard,  1  H.  Bl.  865,  n. ;  Oppenheim  v.  Ritssell, 

8  Bos.  ft  P.  44. 
I  if))  Lord  Kenyon,  in  Hodgson  v.  Loy,  7  T.  R.  445.    It  is  said  to  be  a  question  still 

undecided,  whether  the  effect  of  stoppage  in  transitu  be  to  rescind  the  contract  of  sale, 
'  or  only  to  replace  the  vendor  in  the  position  he  occupied  before  parting  with  the  pos- 

I  session,  and  to  hold  the  goods  till  the  price  be  paid.    See  Wentworth  v.  Onthwaite,  10 

H.  ft  W.  486. 
i  (c)  Kymer  v.  Snwercropp,  1  Campb.  100. 

1  See  546,  n.  1. 

(y)  [Once  o.  Richaxdaon,  8  A.  C.  819 ;  Onnn  v.  Bolckow,  L.  B.  10  Ch.  401; 

Xeeler  v.  Goodwin,  111  Mass.  490.] 
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has  been  paid  in  part,  he  may  stop  the  goods  for  the  balance  due 
him,  and  the  part  payment  only  diminishes  the  lien  pro  tanto  on 
the  goods  detained,  {d)  There  must  be  actual  payment  of  the 
whole  price,  before  the  right  to  stop  in  transitUy  in  case  of  failure 
of  the  vendee,  ceases.  Though  a  bill  of  exchange  has  been 
received  by  the  vendor  for  the  price,  and  indorsed  over  by  him 
to  a  third  person,  even  that  will  not  take  away  the  right;  and  If 
the  bill  be  proved  under  a  commission  of  bankruptcy  against  the 
vendee,  it  will  only  be  considered  a  payment  to  the  extent  of  the 
dividend.  (^)  The  right  to  stop  in  tranntu  is  paramount  to  any 
lien  of  the  carrier  for  a  general  balance  between  him  and  the 
consignee ;  but  the  lien  of  the  carrier  or  wharfinger  in  the 
particular  case  is  preferred.  (/)  *  The  right  came  from  the  *  542 
courts  of  equity,  and  was  first  established  in  Wiseman  v. 
Vandeputty  (a)  and  its  apparent  equity  recommended  the  adoption 
of  it  in  the  courts  of  law  as  a  legal  right.  It  would  be  very 
unreasonable  to  allow  the  goods  of  the  vendor  to  be  appropriated 
to  the  payment  of  other  creditors  of  the  vendee,  who  fails  before 
payment,  and  before  the  goods  have  actually  reached  him.  The 
right  has  accordingly  been  gi*eatly  favored  and  encouraged,  and 
many  distinctions  made  relative  to  its  continuance  and  termina- 
tion ;  and  yet  it  is  now  declared,  that  a  court  of  equity,  from 
whence  the  right  originated,  has  no  jurisdiction  to  interfere  and 
support  it  by  process  of  injunction.  Lord  Eldon  said,  there  was 
no  instance  of  stopping  in  transitu  by  a  bill  in  equity,  {b)  ^  The 
English  law  on  the  subject  of  this  right,  and  the  class  of  cases 
by  which  it  is  asserted  and  established,  have  been  very  generally 
recognized  and  adopted  in  our  American  courts,  (c) 

(<0  Hodgson  V.  Loy,  7  T.  R.  440  ;  FeiBe  v.  Wray,  B  East,  98 ;  NewhaU  v.  Vargas, 
18  Me.  93. 

(e)  Feise  v.  Wray,  8  East,  93. 

(/ )  Oppenheim  v.  Bassell,  8  Bos.  ft  P.  42  ;  Morley  v.  Hay,  8  Mann,  ft  Ryl.  896. 

(a)  2  Vera.  208.  See  also  Snee  v.  Prescott,  1  Atk.  246 ;  D'Aqnila  v.  Lambert, 
Amb.  899,  to  the  same  point,  of  the  early  establishment  of  the  doctrine  in  eqnity. 

(b)  Ooodhart  v.  Lowe,  2  Jae.  ft  Walk.  849. 

(e)  Lndlows  v.  Bowne  ft  Eddy,  1  Johns.  16 ;  Parker  9.  M'lver,  1  Desans.  Eq. 
(S.  C.)  231  ;  Stnbbs  v,  Lund,  7  Mass.  458  ;  The  St  Jose  Indiano,  1  Wheaton,  212 ; 
Wood  V.  Roach,  2  Dallas,  180;  Walter  v.  Boss,  2  Wash.  G.  C.  283  ;  Howatt  v.  Davis, 
6  Mnnf.  84. 

1  Bat  see  649,  n.  1 ;  Sehotnnans  v.  Lancashire  ft  Y.  R.  Co.,  L.  B.  2  Ch.  832,  385, 
840. 
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(1. )  Of  the  Persons  entitled  to  exercise  this  Right.  —  The  right 
extends  to  every  case  in  which  the  consignor  is  substantially  the 
vendor ;  and  it  does  not  extend  to  a  mere  surety  for  the  price, 
nor  to  any  person  who  does  not  stand  in  the  character  of  vendor 
or  consignor,  and  rest  his  claim  on  a  proprietor's  right.  (<2)  As 
between  principal  and  factor  the  right  does  not  exist;  bat  a 
factor  or  agent  who  purchases  goods  for  his  principal,  and  makes 

himself  liable  to  the  original  vendor,  is  so  far  considered 
*  543  in  the  light  of  a  vendor,  as  *  to  be  entitled  to  stop  the 

goods,  (a)  So  a  principal  who  consigns  goods  to  his  factor 
upon  credit,  is  entitled  to  stop  them  if  the  factor  becomes  insol- 
vent ;  and  a  person  who  consigns  goods  to  another,  to  be  sold  on 
joint  account,  is  likewise  to  be  considered  in  the  character  of  a 
vendor,  entitled  to  exercise  this  right  {I)  The  vendor's  right  is 
so  strongly  maintained,  that  while  the  goods  are  on  the  transit, 
and  the  insolvency  of  the  vendee  occurs,  the  vendor  may  take 
them  by  any  means  not  criminal.  (<?)  The  validity  of  the  right 
depends  entirely  on  the  bankruptcy  or  insolvency  of  the 
vendee.  ((2)  It  is  not  requisite  that  he  should  obtain  actual  pos- 
session of  the  goods  before  they  come  to  the  hands  of  the  vendee; 
nor  is  there  any  specific  form  requisite  for  the  stoppage  of  goods 
in  transitu;  though  it  is  well  settled  that  the  bankruptcy  of  the 
buyer  is  not  of  itself  tantamount  to  a  stoppage  in  tran9itu.{e) 
But  a  demand  of  the  goods  of  the  carrier,  or  notice  to  him  to 
stop  the  goods,  or  an  assertion  of  the  vendor's  right  by  an  en- 
try of  the  goods  at  the  custom-house,  or  a  claim  and  endeavors 


(d)  Siffken  v.  Wray,  6  East,  871. 

(a)  D'Aquila  v,  Lambert,  Amb.  399  ;  Feise  v.  Wray,  8  East,  98. 

(h)  Einloch  v.  Craig,  3  T.  R.  119  ;  Kewsom  v,  Thornton,  6  £a^  17 ;  Fenton  v. 
Pearson,  15  id.  419.  [In  Muller  v,  Pondir,  55  N.  Y.  825,  888,  it  is  said,  "  AU  that 
is  necessary  ...  is  that  faith  and  credit  shall  have  been  given  to  the  solvency  of 
another  who  has  failed,  while  yet  the  fruits  of  that  credit  are  in  the  actual  or  oonstrac- 
tive  possession,  or  within  the  reach,  of  the  party  giving  the  credit,  and  who  will  be  the 
loser  unless  he  can  retain  or  reclaim  such  fniits ;  and  the  particular  relation  of  the 
parties  to  each  other  ...  is  not  material."  See  also  Qosslerv.  Schepeler,  6  Daly, 
476  ;  Seymour  v.  Newton,  105  Mass.  272.  —  B.] 

(c)  Lord  Hardwicke,  in  Snee  v,  Prescott,  1  Atk.  245. 

((£)  The  Constantia,  6  C.  Rob.  321.  The  consignor,  having  made  the  consignment, 
has  no  right  to  vary  it,  except  in  the  sole  case  of  insolvency.  S.  C.  Abbott  on  Ship- 
ping, 5th  Am.  ed.,  Boston,  1846,  pp.  621,  622. 

{e)  Haswell  v.  Hunt,  cited  in  5  T.  R.  231 ;  Ellis  v.  Hunt,  8  id.  464  ;  Scott  v.  Pettit, 
8  Bos.  ft  P.  471. 
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to  get  possession,  is  equivalent  to  an  actual  stoppage  of  the 
goods,  (/) 

(2. )  Of  Matters  which  allow  or  defeat  the  Might.  —  The  tran»itu9 
of  the  goods,  and  consequently  the  right  of  stoppage,  is  deter- 
mined by  actual  delivery  to  the  vendee,  or  by  circumstances 
which  are  equivalent  to  actual  delivery, 

*  There  are  cases  in  which  a  constructive  delivery  will,  *  544 
and  others  in  which  it  will  not,  destroy  the  right.  The 
delivery  to  a  carrier  or  packer,  to  and  for  the  use  of  the  vendee, 
or  to  a  wharfinger,  is  a  constructive  delivery  to  the  vendee ;  but 
it  is  not  sufficient  to  defeat  this  right,  even  though  the  carrier 
be  appointed  by  the  vendee.  It  will  continue  until  the  place  of 
delivery  be,  in  fact,  the  end  of  the  journey  of  the  goods,  and 
they  have  arrived  to  the  possession,  or  under  the  direction,  of 
the  vendee  himself,  (a)  If  they  have  arrived  at  the  warehouse 
of  the  packer,  used  by  the  buyer  as  his  own,  or  they  are  landed 
at  the  wharf  where  the  goods  of  the  vendee  were  usually  landed 
and  kept,  the  traimtus  is  at  an  end,  and  the  right  of  the  vendor 
extinguished,  (b)  The  delivery  to  the  master  of  a  general  ship, 
or  of  one  chartered  by  the  consignee,  is,  as  we  have  already 
observed,  a  delivery  to  the  vendee  or  consignee,  but  still  subject 

(/)  Walker  v.  Woodbridge,  Cooke,  B.  L.  494 ;  Korthey  ft  Lewis  v.  Field,  2  Esq. 
€18  ;  Mills  v.  Ball,  2  Bos.  ft  P.  457 ;  Litt  o.  Cowley,  7  Taunt  169  ;  NewhaU  v.  Var- 
gas, 18  Me.  98.  Notice  to  the  carrier  on  the  part  of  the  vendor  or  his  authorized 
agent  is  sufficient,  unless  the  goods  have  in  the  mean  time  arrived  to  the  actual  or 
constructive  possession  of  the  vendee.  The  notice  is  to  be  given  to  the  person  who  has 
the  immediate  custody  of  the  goods  ;  and  if  a  servant  has  the  custody  of  the  goods,  and 
notice  be  given  to  his  principal,  it  must  be  in  time  to  enable  him,  with  reasonable 
diligence,  to  prevent  a  delivery  to  the  consignee ;  for  if  the  vendee  takes  the  goods 
from  the  carrier  before  they  have  arrived  at  their  destination,  with  or  without  his 
consent,  the  transit  is  at  an  end.  Whitehead  o.  Anderson,  9  M.  ft  W.  518.  [The 
notice  must  in  general  be  given  to  the  one  who  holds  the  actual  possession.  White- 
head V.  Anderson,  9  M.  ft  W.  518 ;  Ex  parU  Falk,  14  Ch.  D.  446.  Compare  Ex  parte 
Watson,  5  Ch.  D.  36.  — B.] 

(a)  The  transUiLS  is  not  at  an  end  until  the  goods  have  reached  the  place  of  destina- 
tion named  by  the  vendee.  Coatesv.  Bailton,  6  B.  ft  C.  422  ;  and  have  come  to  the 
actual  possession  of  the  vendee,  or  under  circumstances  equivalent  thereto.  Buckley 
V.  Fumiss,  15  Wend«  187  ;  Covell  v.  Hitchcock,  28  Wend.  611 ;  Edwards  r.  Brewer, 
2  M.  ft  W.  875. 

{h)  Snee  v.  Prescott,  1  Atk.  248 ;  Stokes  v.  La  Riviere,  cited  in  8  T.  R  466,  and 
8  East,  897  ;  Ellis  v.  Hunt,  8  T.  R.  464;  Richardson  r.  Goes,  8  Bos.  ft  P.  119  ;  Scott 
V.  Pettit,  8  id.  469 ;  Smith  v.  Goss,  1  Campb.  282 ;  Lord  Alvanley,  in  8  Bos.  k  P. 
48  ;  Dutton  u.  Solomonson,  8  id.  682 ;  Rowe  v,  Pickford,  8  Taunt  88 ;  Tucker  v. 
Humphrey,  4  Bing.  516. 
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to  Uns  rigbt  of  stoppage,  which  has  been  tenned  a  species  of 
jus  poHliminiL  (e)  And  yet,  if  tiie  consignee  had  hired  the 
*  545  ship  for  a  term  *  of  years,  and  the  goods  were  put  on  board 
to  be  sent  by  him  on  a  mercantile  adventure,  the  deliver; 
would  be  absolute,  as  much  as  a  delivery  into  a  warehouse 
belonging  to  him,  and  it  would  bar  the  right  of  stoppage,  (a) 
The  idea  that  the  goods  must  come  to  the  corporal  touch  of  the 
vendee  is  exploded ;  and  it  is  settled  that  the  transituM  is  at  an 
end,  if  the  goods  have  arrived  at  an  intermediate  place,  where 
they  are  placed  under  the  orders  of  the  vendee,  and  are  to  remain 
stationary  until  they  receive  his  directions  to  put  them  again  in 
motion  for  some  new  and  ulterior  destination,  (b)  In  many  of 
the  cases,  where  the  vendor's  right  of  stopping  in  transitu  has 
been  defeated,  the  delivery  was  constructive  only;  and  there 
has  been  much  subtlety  and  refinement  on  the  question,  as  to 
the  facts  and  circumstances  which  would  amount  to  a  delivery 
sufficient  to  take  away  the  right.  The  point  for  inquiry  is, 
whether  the  property  is  to  be  considered  as  still  in  its  transit; 
for  if  it  has  once  fairly  arrived  at  its  destination,  so  as  to  give 
the  vendee  the  actual  exercise  of  dominion  and  ownership  over 
it,  the  right  is  gone,  (c)  The  cases  in  general  upon  the  subject 
of  constructive  delivery  may  be  reconciled  by  the  distinction, 
that  if  the  delivery  to  a  carrier  or  agent  of  the  vendee  he  far  the 
purpose  of  conveyance  to  the  vendee^  the  right  of  stoppage  con- 
tinues, notwithstanding  such  a  constructive  delivery  to  the 
vendee ;  but  if  the  goods  be  delivered  to  the  carrier  or  agent  for 
safe  custody  J  or  for  disposal  on  the  part  of  the  vendee^   and  the 

(c)  Bohtlingk  v.  Inglu,  8  East,  881 ;  Cox  v.  Harden,  4  id.  Sll ;  Kewhall  v.  Taigaa, 
18  Me.  93.  The  master  gave  a  receipt  for  the  goods, on  deliTery  on  board  by  the  con- 
signor, and  afterwards  signed  a  bill  of  lading  to  the  consignee.  That  drcnsiBtance  did 
not  take  away  the  right  of  stoppage.  Thompson  v.  Tndl,  2  Garr.  ft  P.  3S4.  Bat  in 
Bolin  V.  Huffnagle,  1  Rawle,  1,  there  was  a  delivery  of  goods  at  a  foreign  port  to  the 
master  of  the  consignee's  own  ship,  for  him  ;  and  it  was  held  that  the  transihu  was  at 
an  end.  This  last  decision  may,  perhaps,  be  questioned,  inaamnch  as  the  deliTery  in 
that  case,  to  the  master  of  the  consignee's  ship,  was  for  the  purpose  of  conveyance  to 
him,  and  not  like  the  case  of  Fowler  v,  Kymer,  cited  in  the  next  note,  for  the  pnrpoae 
of  disposal  in  a  foreign  market. 

(a)  Fowler  v.  Kymer,  cited  in  8  East,  896  ;  Wright  o.  Lawes,  4  Esp.  82 ;  Stabbs  r. 
Lund,  7  Mass.  457,  s.  p. 

(h)  Dixon  v.  Baldwen,  5  East,  175  ;  Foster  v.  Fninpton,  6  B.  ft  C.  107 ;  Dodsoa  «. 
Wentworth,  [4  Man.  ft  Qr.  1080]. 

(c)  Wright  V.  Lawes,  4  Esp.  82. 
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middleman  is  by  the  agreement  converted  into  a  special  agent 
for  the  buyer,  the  transit  or  passage  of  the  goods  terminates, 
and  with  it  the  right  of  stoppage,  {dy    So,  a  complete  delivery 


{d)  James  v.  Giiffin,  1  M.  &  W.  29,  80. 


1  Stoppage  in  Transitu,  (x)  —  (a) 
TF?ien  Goods  may  he  stopped,  —  The  yendor 
may  stop  the  goods  upon  a  sabsequent  dis- 

(x)  This  right  always  attaches,  in  case 
the  vendee  is  insolvent  without  the  ven- 
dor's previoos  knowledge,  to  goods  sold  on 
credit,  if  nothing  was  said  at  the  time  of 
delivery.  Audenreid  v.  Randall,  3  Cliff. 
99.  The  seller's  right  usually  ceases 
when  the  goods  have  left  the  carrier's 
possession  at  their  destination  and  are  de- 
posited in  a  bonded  warehouse  in  the 
name  of  one  to  whom  the  purchaser  has 
sold  them,  and  who  gives  a  bond  to  pay 
the  duties  thereon.  Sheppard  v.  Newhall, 
54  Fed.  Rep.  306  ;  The  Natchez,  81  id. 
615  ;  Kingman  v.  Denison,  84  Mich.  608; 
Jenks  r.  Fulmer,  160  Penn.  St.  527 ;  Ram- 
say &  G.  M.  Co.  V.  Kelsea,  55  N.  J.  L. 
320  ;  Ex  parU  Hughes,  67  L.  T.  598  ; 
Lyons  v.  Hoffuung,  15  A.  C.  891;  82 
Cent.  L.  J.  864  ;  Harris  v.  Tenney,  86 
Texas,  254.  So  if  there  is  a  constmctive 
delivery,  as  where  the  carrier  stores  them 
for  the  buyer^s  assignee.  VTilliam  v.  Hod- 
ges, 113  N.  C.  36  ;  O'Neal  v.  Day,  68  Mo. 
App.  189.  Successive  carriage  does  not 
end  the  Hen.  Lewis  v.  Sharvey  (Minn.), 
59  N.  W.  Rep.  1096.  When  fresh  direc- 
tions are  given  by  the  purchaser  for  a  new 
transit,  that  is  no  part  of  the  original 
transit,  and  the  seller's  right  to  stop  is 
gone.  Bethell  v.  Clark,  20  Q.  B.  D.  615, 
617  ;  Lyons  v.  Hoffnung,  15  A.  C.  391. 
The  right  can  be  exercised  only  in  case  of 
insolvency,  which  must  have  been  un- 
known to  the  seller  at  the  time  of  the 
sale,  and  not  when  the  buyer  has  simply 
absconded.  Smith  v.  Barker,  102  Ala. 
679 ;  Farrell  v.  Richmond  &  D.  R  Co., 
102  N.  C.  890;  Fenkhansen  v.  Fellows, 
20  Nev.  812  ;  Schuster  v.  Carson,  28  Neb. 


covery  of  insolvency  existing  at  the  time 
of  the  sale,  as  well  as  upon  a  subsequent 
insolvency,  although  he  could  not  if  he 

612  ;  Kingman  v.  Denison,  84  Mich.  608. 
The  stopping  of  goods  in  transit  is  pre- 
sumably a  rescission,  the  goods  being 
taken  by  the  seller  in  payment  of  the 
price.  Shaw  r.  Lady  Ensley  Coal  Co., 
147  111.  526 ;  Diem  v.  Eoblitz,  49  Ohio 
St.  41.  But  a  vendor,  who  holds  such 
goods  and  is  ready,  when  paid,  to  deliver 
them  to  the  vendee,  may  recover  the  con- 
tract price.  Patten's  Appeal  (Penn.),  84 
Am.  Dec.  479,  and  note.  As  to  the  effect 
of  attachments  by  tlie  vendee's  creditors, 
see  French  v.  Star  U.  T.  Co.,  184  Mass. 
288  ;  Bayonne  Knife  Co.  v.  Umbenhauer 
(Ala.),  18  So.  Rep.  175.  Suit  brought  by 
the  seller  to  enforce  his  lien  ban  his  sub- 
sequent action  of  detinue.  Van  Winkle 
V.  Crowell,  146  U.  S.  42.  After  exercising 
the  right  to  stop  in  transit,  the  seller's 
lien  is  restored.  Penn.  R.  Co.  o.  Ameri- 
can Oil  Works,  126  Penn.  St.  485.  The 
lien  is  not  affected  by  taking  the  vendee's 
note  in  payment.  Rogers  v.  Schneider 
(Ind.),  41  N.  E.  Rep.  71.  Although  the 
transfer  of  a  bill  of  lading  as  collateral 
security  does  not  wholly  defeat  the  seller's 
right  to  stop  in  transit,  it  precludes  his 
exercising  that  right  against  the  trans- 
feree until  the  secured  debt  is  paid.  Mo. 
Pac.  Ry.  Co.  v.  Heidenheimer,  82  Texas, 
195  ;  see  Brooke  Iron  Co.  v.  O'Brien,  135 
Mass.  442;  First  Nat.  Bank  v.  Schmidt 
(Col.),  40  Pac.  Rep.  479. 

But  the  indorsement  of  a  bill  of  exchange, 
saying,  "  which  place  to  account  cargo  per 

,"  gives  only  a  right  to  the  bill,  and 

does  not  carry  a  lien  on  that  cargo  into  the 
hands  of  every  holder  of  the  bill.  See 
Phelps  V.  Comber,  29  Ch.  D.  818. 
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of  part  of  an  entire  parcel  or  cargo,  \?ith  intention  to  take 
•  546  the  whole,  terminates  *  the  transituSy  and  the  vendor  can- 
not stop  the  remainder,  (a) 

(a)  Slubey  v.  Hey  ward,  2  H.  Bl.  504  ;  Hammond  v.  Anderson,  4  Bos.  &  P.  69 ; 
Lord  EUenborough,  6  East,  627 ;  Jones  v,  Jones,  8  M.  &  W.  431.  In  these  cases 
there  was  an  uueqaivocal  act  of  possession  and  ownership.  In  other  cases,  where  only 
a  portion  of  the  goods  were  delivered,  and  the  intention  of  the  vendee  was  only  to  take 
part  of  the  goods,  the  right  of  stoppage  as  to  the  residne  has  been  maintained.  Hanson 
V.  Meyer,  6  East,  614 ;  Buckley  v.  Famiss,  17  Wend.  504 ;  Tanner  v.  Scovell,  14  M. 
&  W.  28. 

knew   it   when   he   sold.      Benedict    v.  suppose  the  shipowner  or  shipmaster  had 

Schaettle,  12  Ohio  St.  515,  disapproving  misconducted  himself,  and  either  carelesBlj 

Rogers  v.  Thom&<),  20  Conn.  58.     See  also  lost  the  goods  or  misdelivered  them."    He 

O'Brien  v.  Norris,  16  Md.  122  ;  Blum  v.  then  went  on  to  show  that  the  declaration 

Marks,  21  La.  An.  268  ;  [Loeb  v.  Peters,  of  the  purchaser  against  the  shipowner 

63  Ala.  243  ;  Reynolds  v.  B.  &  M.  R.  R.  would  suppose  possession  in  the  latter  by 

Co.,  48  N.  H.  580.]     And  an  overt  act  of  means  of  his  custody.     In  this  case  the 

in  solvency,  such  as  stopping  payment,  is  charter-party  was  assumed  to  be  only  a 

not  necessary,     lb. ;  Secomb  v.  Nutt,  14  contract  by  the  owner  to  cany,  and  not  a 

B.  Monroe,  824.     [See  Duigy,  &c.  Co.  v.  demise  of  the  ship.     Bemdtson  v.  Strang; 

O'Brien,  123  Mass.  12.]    But  see  Black-  L.  R.  3  Ch.  588,  590 ;  L.  R.  4  Eq.  481, 

bum  on  Sales,  266.  492  ;  [JSx  parte  Rosevear,  &c.  Co.,  11  Ch. 

If  a  purchaser  become  insolvent  before  D.  560.]    The  distinction  between  a  ser- 

the  contract  of  sale  is  completely  per-  vant,   whose   possession    is   that   of  hia 

formed,  the  seller,  although  he  may  have  master,  and  a  bailee,  who  holds  in  his  own 

agreed  to  allow  credit,  is  not  bound  to  name,  is  explained  260,  n.  1 ;  492,  n.  1 ; 

deliver  any  more  goods  until  the  price  of  558,  n.  1.     See  also  7  Am.  Law  Rev.  62- 

those  not  yet  delivered,  or  delivered  and  64.    The  ship  was  the  ship  of  the  vendee  in 

not  paid  for,  is  tendered  to  him.    Ex  parte  Schotsmans  v.  Lancashire  k  Yorkshire  R. 

Chalmers,  In  re  Edwards,  L.  R.  8  Ch.  289,  Co.,  L.  R.  2  Ch.  332.    See  Hays  v.  MouiUe, 

291.  14  Penn.  St.  48,  52. 

Ooode  must  not  be  in  the   hands   of         ^eet  of  BiU  of  Lading.  —  Bnt  even 

Buyer's  Servant.  —  The  essential  feature  when  the  ship  belongs  to  the  purchaser, 

of  stoppage  in  transitu  is,  that  the  goods  the  seller  may  protect  himself,  and  restrain 

should  be  at  the  time  in  the  possession  of  the  effect  of  the  delivery,  by  taking  bills 

a  middleman,  or  some  person  intervening  of  lading  making  the  goods  deliverable  to 

between  the  seller  who  has  parted  with,  his  order  or  assigns.     L.  R.  2  Ch.  336 ; 

and    the    purchaser    who  has    not    yet  L.  R.   4   Eq.  492  ;  Turner  v.   Liverpool 

acquired,  actual  possession.    A  case  where  Docks,   6  Exch.    543 ;   Van    Casteel   v. 

the  line  of  distinction  indicated  by  the  Booker,   2  Exch.  691.     See  Shepherd  v. 

text  was  applied  was  said  by  Wood,  V.  C,  Harrison,  L.  R.  4  Q.  B.  196 ;  ib.  493  ;  L. 

to  turn  upon  whether  or  not  it  wss  the  R.  5  H.  L.  116 ;  although,  if  that  was  not 

buyer's  own  ship  that  received  the  goods,  the  object  of  taking  them  in  that  form, 

or  whether  he  had  contracted  with  some  they  will  not  prevent  the  property  from 

one  else,  qua  carrier,  to  deliver  the  goods ;  passing.     Joyce  v.  Swann,  17  C.  B.  N.  8. 

and,  on  appeal,  the  Lord  Chancellor  said  84,  102 ;  Browne  v.  Hare,  4  Hurlst.  9b  N. 

the  best  test  was,  "  what  would  be  the  case  822.     As  to  the  effect  of  a  transfer  of  the 
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A  delivery  of  the  key  of  the  vendor's  warehouse  to  the  pur- 
chaser ;  (b)  or  paying  the  vendor  rent  for  the  goods  left  in  his 
warehouse ;  (c)  or  lodging  an  order  from  the  vendor  for  delivery 
with  the  keeper  of  the  warehouse ;  (d)  or  delivering  to  the  vendee 

(6)  Lord  Eenyon,  3  T.  B.  468. 

(c)  Hurry  v.  Mangles,  1  Camp.  452.  Suffering  the  goods,  by  agreement,  to  lie  free 
of  rent,  in  the  vendor's  warehouse,  for  a  time,  is  still  a  complete  delivery,  and  destroys 
the  lien.  Barrett  v.  Goddard,  3  Mason,  107.  But  as  between  vendor  and  vendee,  the 
lien  is  not  devested  by  an  order  of  vendor,  that  he  holds,  to  the  order  of  vendee,  the  goods 
specified,  free  of  rent,  while  the  goods  remain  in  the  same  warehouse  unpaid  for. 
Townley  v.  Crump,  4  Ad.  &  El.  58. 

{d)  Harman  v.  Anderson,  2  Camp.  243. 

bill,  and  the  equitable  right  of  stoppage  buyer  and  seller,  yet,  if  the  consignee 

after  a  pledge,  see  549,  n.  1.  repudiates  them,  it  will  authorize  the  con- 

{b)  End   of   Trtmsitus,  —  When    the  elusion,  by  a  court  having  power  to  draw 

goods  have  arrived  at  the  place  which,  as  inferences    of   fact,    that    the    right     of 

between  buyer  and  seUer,  is  the  place  of  stoppage  remains.     Bolton  v.  Lancashire 

their  destination,  the  tranaUus  is  at  an  &  Yorkshire  R.  Co.,  L.  R.  1  C.  P.  431. 

end.     For  instance,  when  they  have  been  (c)  Effect  of  Stoppage,  —  The  language 

left  by  the  seller  at  a  railway  station,  and  of  the  text,   541,   that  the  property   is 

are  in  the  custody  of  the  company,  not  as  revested  in  the  vendor,  is  believed  to  be 

carriers  but  as   warehousemen,    for   the  inconsistent  with  what  follows,  and  inac- 

purpose  of  being  afterwards  forwarded  as  curate.    It  is  thought  by  Mr.  Bei^jamin, 

the  buyer  shall  direct,  there  is  no  right  of  in  his  book  on  Sales,   that  there  is  no 

stoppage.    Smith  v.  Hudson,  6  Best  &  S.  longer  a  reasonable  doubt  that  the  effect 

431,  484,  445  ;  Biggs  v.  Barry,  2  Curtis,  of  this  remedy  is  simply  to  restore  the 

259  ;  [Kendall  v.  Marshall  Stevens  &  Co.,  goods  to  the  seller's  possession,  so  as  to 

11  Q.  B.  D.  856  ;  Becker  v,  Hallgarten,  enable  him  to  exercise  his  rights  as  an 

86  N.  Y.  167.]    See  Cabeen  r.  Campbell,  unpaid  vendor,  not  to  rescind  the  sale. 

80  Penn.  St.  254.     In  Harris  v,  Pratt,  1 7  There  are  many  expressions  of  the  same 

N.  Y.  249,  the  original  destination  was  opinion  in  America.    Bowley  v.  Bigelow, 

New  York.     lb.   262,  269.      But  it  has  12  Pick.  807,  813 ;  Atkins  v.  Colby,  20 

been  held  to  be  otherwise  when  the  goods  N.  H.  154  ;  Benedict  v.  Schaettle,  12  Ohio 

are  in  the  carrier's  warehouse  at  the  end  St  515,  521 ;  Jordan  v.  James,  5  Ohio, 

of  the  transit,  awaiting  payment  of  charges  88  ;  Rogers  v.  Thomas,  20  Conn.  58,  68; 

and  removal  by  the  consignee.      Calahan  Chandler  v.  Fulton,  10  Texas,  2 ;  [Bab- 

V.    Babcock,    21    Ohio   St.    281.      [See,  cock  v.  Bonnell,  80  N.  Y.  244 ;  Gunn  v. 

especially p  Ex  parte  Cooper,  11  Ch.  D.  68;  Bolckow,  10  L.  R.  Ch.  491  ;  Campbell  on 

Durgy,  &c.  Co.  v.  O'Brien,  123  Mass.  12.]  Sales  of    Goods,    &c.,     366.]      See    also 

But  compare  Guilford  v.  Smith,  30  Yt.  Schotsmans  v.  Lancashire  k  Yorkshire  R. 

49,  71,  72.    The  right  remains  until  the  Co.,  L.  R.  2  Ch.  882,  840,  which  contains 

goods  have  arrived  at  their  contemplated  strong  intimations  that  the  lien  may  be 

destination.     Mohr  v.  Boston  and  Albany  enforced  in  equity.     [Ex  parte  Chalmers, 

R.  R.,  106  Mass.  67.     And  although  the  8  L.  R.  Ch.  289  ;  Babcock  r.  Bonnell,  80 

property  in  the  goods  has  pass^,  and  they  K.  Y.  244.] 

have  arrived  at  their  destination  as  between  See  further,  549,  n.  1. 
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a  bill  of  parcels,  with  an  order  on  the  storekeeper  for  the  deliTerj 
of  the  goods  ;(e)  or  demanding  and  marking  the  goods  bj  the 
agent  of  the  vendee,  at  the  inn  where  they  had  arrived  at  the 
end  of  the  joumej;(/)  or  suffering  the  goods  to  be  marked  and 
resold,  and  marked  again  by  the  mider  purchaser,  (^)  have  all 
been  held  to  amount  to  acts  of  delivery,  sufficient  to  take  away 
the  vendor's  lien,  or  right  of  stoppage  in  tratmtiL  On  the  other 
hand,  if  the  delivery  be  not  complete,  and  some  other  act 
remains  to  be  done  by  the  consignor,  the  right  of  stoppage  is 
not  gone,  (h)  So,  while  a  vessel  is  performing  quarantine  at  the 
port  of  delivery,  and  the  voyage  not  at  an  end,  the  consignor's 

right  of  stoppage  has  been  held  not  to  be  devested,  even 
*  547  by  a  premature  *  possession  on  behalf  of  the  consignee,  (a) 

That  doctrine  has,  however,  been  since  contradicted  and 
overruled  by  Lord  Alvanley,  in  Milh  v.  Bally  (6)  and  by  Mr.  J. 
Ohambre,  in  Oppenheim  v.  Russell  (e)  and  the  better  opinion 
now  is,  that  if  the  vendee  intercepts  the  goods  on  their  passage 
to  him,  and  takes  possession  as  owner,  the  delivery  is  complete, 
and  the  right  of  stoppage  is  gone.^  But  if  the  goods  have  arrived 
at  the  port  of  delivery,  and  are  lodged  in  a  public  warehouse, 
for  default  of  payment  of  the  duties,  they  are  not  deemed  to 
have  come  to  the  possession  of  the  vendee,  so  as  to  deprive  tiie 
consignor  of  his  right  (i) 

(e)  HoUingBworth  v,  Napier,  8  Gaines,  182.  In  Akerman  v.  Hnmpheiy,  1  Garr.  4 
P.  58,  it  was  held  that  the  delivery  of  a  shipping  note  by  the  consignee  to  a  third 
person,  with  an  order  to  the  wharfinger  to  deliver  the  goods  to  sach  third  person,  did 
not  pass  the  property  so  as  to  prevent  a  stoppage  in  iranniu  by  the  oonsignor ;  and 
that  decision  was  adopted  as  sound  law  in  Tucker  v.  Hnmphrey,  4  Bing.  516. 

(f)  Ellis  V.  Hunt,  3  T.  R.  464. 

ig)  Stoveld  v.  Hughes,  14  East,  808. 

(h)  Withers  v,  Lyss,  4  Gamp.  287 ;  Busk  v,  Davis,  2  Maule  ft  S.  897 ;  Goates  ». 
Railton,  6  B.  ft  G.  422 ;  Naylor  v,  Dennie,  8  Pick.  198. 

(a)  Hoist  V.  Pownal,  1  £sp.  240. 

(b)  2  Bos.  ft  P.  461.  (c)  8  id.  54. 

Id)  Northey  v.  Field,  2  Esp.  618  ;  Nix  v.  Olive,  cited  in  Abbott  on  Shipping,  426. 
The  English  system  of  warehousing  goods  was  proposed  by  Su:  Robert  Walpole,  in 
1788,  in  his  Excise  Scheme,  but  not  adopted.  Its  advantages  were  pointed  out  by 
Dean  Tucker,  in  1750.     The  scheme  was  revived  and  recommended  by  Mr.  Pitt,  and 


^  Whitehead  v,  Anderson,  9  M.  ft  W.  259.    As  to  the  point  next  stated,  see 

518 ;  ante,  548,  n.  (/) ;  L.  R.  6  £q.  49 ;  Donath  v.  Broomhead,  7  Penn.  St  801 ; 

London  ft  N.  W.  R.  Go.  v.  Bartlett,  7  H.  Mottram  v.  Heyer,  5  Denio,  629.    Gora* 

ft  K.  400 ;  Secomb  v.  Nutt,  14  B.  Monroe,  pare  Parker  «.  Byrnes,  1  Lowell,  589. 
824,  827.     But  see  Blackburn  on  Sales, 
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(3.)  Qf  Acts  of  the  Vendee  affecting  the  Bight  — A  resale  of 
the  goods  by  the  vendee  does  not,  of  itself,  and  without  other 
circumstances,  destroy  the  vendor's  right  of  stoppage  in  tran- 
situ, (e)    But  if  the  vendor  has  given  to  the  vendee  documents 

digested  in  a  practical  shape  ander  the  administration  of  Mr.  Addington.    The  statute 
of  43  Geo.  III.  c.  182,  laid  the  foondation  of  this  wise  and  politic  system,  and  the  suc- 
cessive statutes  on  the  subject  were  consolidated  by  the  act  of  4  Geo.  IV.  in  1823|  and 
the  whole  amended  and  re-enacted  by  the  statute  of  6  Geo.  lY.  c.  94,  and  lastly  by  the 
statute  of  8  &  4  William  lY.  c.  57,  and  the  Consolidated  Act  of  8  ft  9  Yictoria,  c.  91, 
which  comprehends  the  system  as  now  in  operation.     The  object  of  the  warehousing  ^ 
system  is  to  lodge  imported  articles  in  public  warehouses  of  special  security,  at  a 
reasonable  rent,  without  payment  of  the  duties  on  importation,  till  they  are  with- 
drawn for  home  consumption,  and  if  re-exported,  no  duty  is  erer  paid.     It  secures  the 
duties  on  goods  lawfully  imported  for  use  and  sale  in  England,  and  relieves  the  trader 
from  immediate  payment  in  cash,  and  until  the  goods  are  withdrawn  for  home  con- 
sumption.   It  aUows  the  storage  even  of  prohibited  goods  in  British  warehouses  on 
special  security  for  re-exportation  ;  and  permits  the  transfer  of  goods  in  the  warehouse, 
without  requiring  payment  of  the  duties,  until  they  are  withdrawn  for  use.     If  the 
goods  are  destroyed  by  inevitable  accident  before  they  are  withdrawn,  although  the 
government  does  not  stand  insurer  for  their  safety,  the  duties  are  uniformly  remitted. 
A  clear  analysis  of  the  warehousing  provisions  is  given  in  1  BeU's  Comm.  187-190,  5th 
ed.,  and  in  McCulloch's  Dictionary  of  Commerce,  2d  ed.  art  Warehousing  System, 
where  the  statute  of  8  &  4  William  I Y.  is  given  at  laige,  with  its  numerous  and  detailed 
provisions. 

The  New  York  Chamber  of  Commerce,  in  November,  1842,  prepared  and  sent  a 
memorial  to  Congress  in  favor  of  establishing  the  warehousing  system  in  the  United 
States ;  and  in  addition  to  powerful  considerations  in  favor  of  it,  the  memorial  sug- 
gested that  the  warehmue,  or  dock  warrants,  or  dorage  receipts,  were  in  England  trans- 
ferable paper,  and  the  holder  was  regarded  as  owner  of  the  goods.  A  flexible  and 
desirable  security,  representing  actual  property,  was  thus  thrown  into  conrnierdal 
circulation. 

See  Phillips  v,  Huth,  6  M.  &  W.  572,  on  the  construction  of  the  Factors'  Act  of  6 
Oeo.  lY.  The  Congress  of  the  United  States,  in  August,  1846,  c  84,  established  for 
the  first  time  a  warehouse  system.  The  act  declares  that  duties  on  all  imported  goods 
shall  be  paid  in  cftsh  ;  but  it  provides  that  if  duties  are  not  paid,  or  if  the  importer  or 
consignee  shall  make  an  entry  in  writing  for  warehousing  the  same,  the  goods  shall  be 
deposited  in  the  public  stores,  or  other  stores  agreed  on,  at  the  chaige  and  risk  of  the 
importer  or  consignee,  subject  to  their  order,  on  paying  the  duties  and  expenses,  to  be 
secured  by  bonds  with  sureties,  but  not  to  be  withdrawn  except  in  specified  parcels  ; 
and  if  satisfactory  security  be  given  that  the  goods  shall  be  landed  out  of  the  juris- 
diction of  the  United  States,  or  on  entry  for  re-exportation,  and  the  payment  of  the 
expenses,  &c.,  the  goods  may  be  shipped  without  payment  of  duties.  That  if  any 
goods  so  deposited  shaU  remain  beyond  one  year,  without  payment  of  the  duties  and 
expenses  as  aforesaid,  they  shall  be  appraised  and  sold  at  auction,  and  the  surplus  pro- 
ceeds, after  payment  as  aforesaid,  shaU  be  paid  over  to  the  owner  or  consignee.  Goods 
deposited  may  also  be  withdrawn  and  transported  to  any  other  port  of  entiy  in  the 
United  States,  with  the  benefit  of  drawback  under  specified  regulations. 

(e)  Craven  v.  Ryder,  6  Taunt  488 ;  Lord  Alvanley,  8  Bos.  ft  P.  47 ;  VHiitehouse 
V.  Frost,  12  East,  614  ;  Stoveld  o.  Hughes,  14  id.  308. 

v9L.n.— 58  [913] 
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insolvency  of  the  consignee,  the  property  is  absolutely  vested  in 
the  assignee  of  the  consignee,  and  the  consignor  has  in  that  case 
lost  his  right  to  stop,  (a)  ^     It  is  likewise  considered  to  be  the 

(a)  Coxe  V.  Harden,  4  East.  211 ;  Cuming  v.  Brown,  ib.  9,  506 ;  Morison  v.  Gray, 
2  Bing.  260;  Walter  r.  Roan,  2  Wash.  C.  C.  288  ;  Wharton's  Dig.  tit.  Vendor,  n.  80; 
Haille  v.  Smith,  1  Bos.  &  P.  563.  in  Morison  v.  Gray,  9  Moore,  C.  B.  484,  it  was 
held,  that  the  bona  fidt  assignee  of  a  bill  of  lading  had  a  sufficient  property  to  stop  the 
goods  while  in  transitu,  on  the  insolvency  of  the  vendee,  and  to  sue  in  his  own  name 
the  wharfinger  who  refused  to  deliver  up  the  goods.  But  though  a  bill  of  lading  be 
negotiable,  it  seemed  in  a  late  case  to  be  doubted  whether  a  bill  of  lading  was  con- 
clusive as  between  the  shipowner  and  a  b<nia  fide  indorsee  for  value.  Berkley  v. 
Watling,  7  Ad.  &  El.  29.  In  Birekhead  v.  Brown,  5  Hill  (N.  Y. ),  684,  it  was  de- 
clared that  letters  of  credit  and  commercial  guaranties  were  not  negotiable  instruments, 
and  that  no  special  contracts,  other  than  bills  of  exchange  and  promissory  notes,  were 
negotiable  instruments,  and  no  one  could  sue  in  his  own  name  but  an  original  party  to 
the  contract.  Lamourieux  u,  Hewit,  5  Wend.  807  ;  Watson  v.  McLaren,  19  id.  557 ; 
26  id.  425  ;  Miller  v,  Gaston,  2  Hill  (N.  Y.),  188.     [Cf.  iii.  84  c] 

In  Thompson  v.  Dominy,  14  M.  k  W.  408,  it  was  adjudged  that  a  bill  of  lading 
was  not  negotiable  like  a  bill  of  exchange,  so  as  to  enable  the  indorsee  to  sue  in  his 
oum  name.  The  indorsement  transfers  the  rigJU  of  property  in  the  goods,  but  not  the 
contract  itself.    The  court  said  that  there  was  no  case  that  went  so  far. 

1  ^eet  of  transferring  the  BUI  of  Lad-  Spalding  v.  Ruding,  6  Beav.  876  ;  L.  K. 

ing.  —  The  bill  of  lading  is  not  negotiable,  4  Eq.  486,  n.  4,  that  when  the  legal  right 

in  the  absence  of  such  a  statute  as  is  in  in  the  goods  was  transferred  for  a  limited 

force  in  England  ;  but  for  the  purpose  of  purpose  only,  such  as  securing  the  repay- 

conveying  an  interest  in  the  property,  it  raent  of  advances,  the  seller  had  still  an 

is  the  property  itself  while  the  cargo  is  at  equitable  right  to  stop,  subject  to  the  lien 

sea.    An  assignment  of  it,  therefore,  passes  of  the  holder  of  the  bill  of  lading.    Cov- 

the  complete  ownership  in  the  goods,  even  entry  v,  Gladstone,  L.  R.  6  Eq.  44,  48  ; 

as  against  a  person  who  has  taken  a  subse-  Rodger  v.  Comptoir  d'Escompte  de  Paris, 

qnent  bill  of  ladings  and  who  gets  posses-  L.  R.  2  P.  C.  898,  407. 
siou  of  the  goods.    Barber  v.  Meyerstein,  It  may  be  added  that  when  a  bill  of 

L.  R.  4  H.  L.  817 ;  L.  R.  2  C.  P.  88,  lading  is  accompanied  by  a  bill  of  ex- 

661 ;  Lickbarrow  v.  Mason,  1  Sm.  L.  C.  change,  drawn  against  the  goods  covered 

Am.  note  ;  Blanchard  v.  Page,  8   Gray,  by  it,  the  bill  of  exchange  must  be  accepted 

281,  298.    A  somewhat  similar  effect  is  as  a  condition  precedent  to  the  right  to 

given  to  grain   receipts  in  some    cases,  retain  the  bill  of  lading,  or  to  any  property 

M'Neil  V.  Hill,  1  Woolw.  96 ;  Burton  v.  passing  in  the  goods.     Shepherd  v,  Har- 

Cnryea,  40  111.  820;  McPherson  ».  Gale,  rison,  L.  R.  5  H.  L.  116,  188;  Bank  of 

ib.  868  ;  Second  Nat.  Bank  p.  Walbridge,  Rochester  v.  Jones,  4  Comst.  497,  602  ; 

19  Ohio  St.  419;  Gibson  v,  Stevens,  8  Winter  ».  Coit,  8  Seld.  (7  N.  Y.)  288  ; 

How.   884,   400.     The  law  is  now  well  Marine  Bank  of  Chicago  v,  Wright,  48 

settled  in  accordance  with  the  text.     Gur-  N.   Y.   1.     [See  National  Bank  v.  Mer- 

ney  v.  Behrend,  8  El.  &  Bl.  622,  687 ;  chants'  Bank,  91  U.  S.  92.] 
Lee  V.  Kimball,   46  Me.   172;  Dows  v.         A  common  transaction  is  for  the  drawer 

Greene,  24  N.  Y.  688  ;  Pease  v.  Gloahec,  to  hand  the  bills  of  lading  to  the  person 

L.  R.  1  P.  C.  219.     But  it  was  held  in  who  discounts  the  draft,  who  therenpoii 
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law  in  this  coimtrj  that  the  deliverj  of  the  bill  of  lading  trans- 
fers the  property  to  the  consignee ;  and  it  seems  to  be  conceded 

becomes  entitled  to  hold  them  as  security  to  a  bona  Jide  purchaser  for  Talue,  who 
for  its  payment.     (48  K.  Y.  1.  Compare  will  hold  the  goods  as  against  the  original 
Bobey  &  Co.'s  Perseverance  Iron  Works  bayer.  Mirabitav.  Imperial  Ottoman  Bank, 
V.  OUier,  L.  R.  7  Gh.  695.)    If  they  are  and  other  cases  9upra.     So  there  is  a  strong 
transferred  to  the  drawee  when  he  accepts  presumption  that  the  title  was  intended  to 
the  draft,  they  become  part  of  his  estate,  pass  to  the  vendee,  where  the  bill  is  origi- 
as  security  for  the  liability  he  incurs  on  nally  made  out  in  his  name,  or  is  indorsed 
behalf  of  the  drawers;  and  it  has  been  tohiq^.     Wigton  v.  Bowley,  130  Mass.  252. 
Jeld  that  when  a  special  acceptance  is  In  Glyn  Mills,  &c.  Ca  v.  Dock  Co.,  5  Q. 
given,  payable  on  the  delivery  up  of  the  B.  D.  129 ;  6  Q.  B.  D.  475  ;  7  App.  Caa. 
bills  of  lading,  which  remain  meanwhile  591,  the  real  question  was  as  to  the  extent 
in  the  hands  of  the  holder  of  the  accept-  of  the  contract  entered  into  by  the  Dock 
ance,  the  holder  is  to  be  treated  in  bank-  Company,  and  whether  there  had  been  a 
ruptcy  as  having  a  security  on  the  property  breach  of  it ;  but  in  the  court  of  appeal  (6 
of  the  acceptor,  just  as  if  the  latter  had  Q.  B.  D.  475)  the  question  of  the  passing 
received  the  bills  from  the  holder  of  the  of  the  title  was  largely  discussed.     It  was 
draft,   and  then  pledged  them  back  to  held  by  Brett  and  Baggallay,  L.  JJ.,  that 
him.    £x  parte  Brett,  In  re  Howe,  L.  R.  the  effect  of  a  transfer  of  a  bill  of  ladiqg 
6  Ch.  888.     See  Bissell  v.  Steel,  67  Penn.  with  draft  attached,  on  the  discount  of 
St  443.     See  further,  iii.  85,   n.   I,  ad  the  draft,  was  to  pass  the  legal  title  to  the 
finem.    [1.     TiiU.  —  The   importance  of  goods ;    and  that  where  the  bills    were 
dealings  with  bills  of  lading,  on  the  ques-  made  in  sets,  the  first  person  obtaining  a 
tion  of  the  transfer  of  title,  rests  entirely  transfer  of  one  of  the  set  gets  a  title  good 
upon  their  force  as  evidence  of  the  inten-  as  against  even  a  bona  Jide  purchaser  of  a 
tion  of  the  parties.    The  presumption  is,  second  of  the  set,  — and  this  though  each 
in  case  of  goods  ordered  to  be  shipped  bill  disclosed  the  fact  that  it  was  only  one 
from  a  distance,  that  both  parties  intend  of  a  set.    See  also  Skilling  v,  BoUman,  73 
the  title  to  pass  upon  shipment.     But  the  Mo.  665 ;  Gilbert  o.  Guignon,  8  L.  R.  Ch. 
making  out  and  signing  of  the  bill  of  lad-  16.    Bramwell,  L.  J.,  dissented  from  this 
ing  being  the  final  act  by  which  the  ship-  view,  holding  that  such  an  indorsee  gets 
ment  is  completed,  the  seller  may  indicate,  only  a  pledgee's  title.    The  question  seems 
by  the  manner  in  which  he  orders  it  to  be  to  depend  upon  the  intention  of  the  par- 
made  out,  that  it  was  not  his  intention  to  ties,  and  in  many  cases  this  will  appear ; 
have  the  title  pass.    This  he  usually  does  where  it  does  not,  the  presumption  would 
by  having  it  made  to  his  own  order,  re-  seem  to  be  in  favor  of  the  title  passing. 
taining  it  in  his  possession.     He  thereby  Chartered  Bank  v.  Henderson,  5  L.  R.  P. 
reserves  at  least  a  right  of  disposing  of  the  C.  501 ;  Newconib  r.  Boston  &  Lowell  R. 
goods  while  the  buyer  remains  in  default,  R.,  115  Mass.  280;  First  Nat  Bank  v. 
and,  it  would  seem,  the  legal  title  as  well.  Eelly,  57  N.  Y.  84  ;  Commercial  Bank  v. 
Ogg  t;.  Shuter,  1  C.  P.  D.  47 ;  Gabarron  Pfeiffer,  22  Hun,  327 :  Skilling  v.  BolU 
V.  Kreeft,  L.  R.  10  Ex.  274  ;  Mirabita  v.  man,  73  Mo.  665  ;  Robinson  v.  Stuart,  68 
Imperial  Ottoman  Bank,  8  Ex.  D.  164 ;  Me.  61  ;  B.  &  0.  Ry.  Co.  v.  Wilkens,  44 
Farmers*,  &c.  Bank  v.  Logan,  74  N.  Y.  Md.  11.     See  further,  Harris  «.  Bradley, 
568,  and  cases  infra,  in  this  note.    The  2  Dill.  284 ;  Halsey  v.  Warden,  25  Kans. 
right  which  the  seller  thus  retains  he  may  128  ;  Lee  v.  Bowen,  5  Biss.  154.     So  far 
transfer  by  a  transfer  of  the  bill  of  lading  as  the  title  is  concerned,  it  would  seem  to 

[916] 


LECT.   XXXIX.]                 OP  PERSONAL  PROPERTY.  *  549 

that  the  assignment  of  it  by  the  consignee,  by  way  of  sale  or 
mortgage,  will  pass  the  property,  though  no  actual  delivery  of 

be  immaterial  whether  the  biU  was  origi-  selves  would  if  they  were  accessible.    It 

nally  made  to  order,  thongh  the  question  seems  clear  that  a  transfer  by  indorse- 

may  be  different  as  to  possession.     Infra^  ment  of  a  bill  made  out  to  order  does 

in  this  note ;  National  Bank  v.  Dearborn,  give  an  immediate    right   to  possession 

115    Mass.    219 ;  First    Nat.    Bank    v.  sufficient  to  enable  the  transferee  to  sus- 

Crocker,  111  Mass.  163  ;  Emery's  Sons  v.  tain  a  possessory  action.    First  Nat.  Bank 

Irving  Nat.  Bank,  25  Ohio  St.  860,  868.  i;.  Crocker,  111  Mass.  163  ;  Forbes  v.  B. 

See  Henderson  v.  Comptoir,  &c.  de  Paris,  &  L.  R.  R.  Co.,  188  Mass.  154.     And  it 

L.  R.  5  P.  C.  258.    So,  also,  there  need  would  seem  that  a  sufficient  possession  is 

not  be  an  actual  indorsement.     Merchants*  transferred  in  such  case  to  defeat  subse- 

Bank  v.  U.  R.  R.  &  T.  Co.,  69  N.  Y.  378  ;  quent  attaching  creditors  of  the  trans- 

St.  Louis  Nat.  Bank  v.  Ross,  9  Mo.  App.  ferror.     National  Bank  o.  Dearborn,  115 

399  (warehouse  receipt)  ;  Holmes  v,  Bailey,  Mass.  219 ;   Hathaway    r.  Haynes,    124 

92  Penn.  St.  57.    The  exact  nature  of  the  Mass.  811 ;  Adoue  r.  Seeligson  ft  Co.,  54 

right  retained  by  the   consignor  is  not  Tex.  598.    But  it  has  been  intimated  that 

clear.    It  would  seem  to  be  at  least  a  right  this  would  not  be  true  if  the  bill  was  not 

to  redeem  the  goods  by  payment  of  the  made  out  originally  to  order.     Hallgarten 

draft  on  default  of  the  drawee.    See  Glyn  v.  Oldham,  135  Mass.  1.     This  was  a  case 

Mills,  ftc  Co.  0.  Dock  Co.,  6  Q.  B.  D.  475.  of  a  private  warehouse  receipt,  but  it  was 

It  is  quite  clear  that  a  bill  of  lading  is  intimated  that  even  in  the  case  of  a  bill 

not  negotiable  in  the  strict  sense,  even  of  lading  an  assent  of  the  carrier  to  cease 

when  made  transferable  or  "negotiable"  to  hold  for  the  transferror  and  to  hold  for 

by  statute,  and  that  no  one  who  has  sim-  the  transferee  must  be  shown,  and  that 

ply  possession  of  the  bill  without  title  to  this  could  not  be  found  where  the  bill 

the  goods,  or  authority  from -the  owner  to  was  not  to  order.     Sufficient  possession 

deal  with  the  ritle,  can  transfer  the  title  may  be  transferred  by  bill  of  lading  to 

by  transfer  of  the  bill.    Possession  of  the  constitute  a  valid  pledge  of  the  goo<ls. 

bill  confers  no  greater  rights  than  posses-  Taylor  v.  Turner,  87  111.  296.     So  as  to 

sion  of  the  goods  would.     Shaw  v.  Rail-  warehouse  receipts.    Merchants',  &c.  Bank 

road  Co.,  101  U.  S.  557  ;  StoUenwerck  9.   Hibbard,    48  Mich.  118  ;  Cochran  v. 

V,  Thacher,   115  Mass.  224 ;  Barnard  v.  Ripy,  13  Bush,  495.     And  the  tendency, 

Campbell,  55  N.  Y.  456,  462;  Tison  v.  at  least,   of  the  language    of  the    cases 

Howard,  57  6a.  410.     But  see  Tiedeman  seems  to  favor  the  view  that  a   bill  of 

V.  Knox,  58  Md.  612.     So  as  to  warehouse  lading  is  to  be   treated  as  a  symbol  of 

receipts.  Insurance  Co.  v.  Eiger,  108  U.  S.  the  goods  while  they  are  in  transit,  and 

352  ;  Louisville  Bank  v.  Boyce,  78  Ky.  42.  that  a  transfer  of  the  bill  has  the  same 

2.  PomesnoH.  —  In  many  of  the  cases  effect  as  a  transfer  of  the  goods  would  have 

which  have  beeu  cited  will  be  found  dicta  if  they  were  in  hand,  subject,  of  course,  to 

that  possession  as  well  as  title  may  be,  the  carrier's  right  of  lien.    Forbes  v.  Fitch- 

and  presumably  is,  transferred  by  a  trans-  burg  R.  R.  Co.,  183  Mass.  154,  and  cases 

fer  of  a  bill  of  lading.     It  is  said  that  the  supra.    That  a  transfer  of  a  bill  of  lading 

effect  of  a  transfer  of  a  bill  is  not  depend-  to  a  bona  fide  purchaser  defeats  the  right 

ent  upon  its  nature  as  an  instrument,  but  to  stop  in  tranBitu,  and  that  a  transfer  as 

upon  the  fact  that  it  is  the  symbol  of  the  security  for  an  advance  has  a  like  effect  to 

goods,  and  that  a  delivery  of  the  symbol  the  extent  of  the  advance  only,  see  Lensk 

operates  as  a  delivery  of  the  goods  them-  v.  Scott,  2  Q.  B.  D.  876  ;  Kemp  v,  Falk, 
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the  goods  be  made,  provided  they  were  then  at  sea.  The  rule  is 
founded  on  sound  principles  of  mercantile  policy,  and  is  neces- 
sary to  render  the  consignee  safe  in  the  acceptance  of  the  drafts 
of  his  correspondent  abroad,  and  to  afford  him  the  means  of 

prompt  reimbursement  or  indemnity.  (6) 
*  550      *  But  it  must  not  be  understood  that  the  consignee  can, 

in  all  cases,  by  his  indorsement  of  the  bill  of  lading  to  a 
third  person,  even  for  a  valuable  consideration  and  without  col- 
lusion, defeat  the  right  of  the  consignor  to  stop  the  goods.  It 
will  depend  upon  the  nature  and  object  of  the  consignment^  and 
the  character  of  the  consignee.  As  a  general  rule,  no  agreement 
made  between  the  consignee  and  his  assignee  can  defeat  or  affect 
this  right  of  the  consignor;  and  the  consignor's  right  to  stop  in 
transitu  is  prior  and  paramount  to  the  carrier's  right  to  retain  as 
against  the  consignee,  (a)    A  factor,  having  only  authority  to 

{b)  Wright  V.  Campbell,  4  Barr.  2051 ;  Griffith  v.  Ingledew,  6  Serg.  &  R.  429 ; 
Peters  r.  Ballistier,  8  Pick.  495 ;  Walter  u.  Ross,  supra.  In  Conard  v.  The  Atlantic 
Insurance  Company,  1  Peters,  886,  it  was  decided  that  the  consignee  being  the  anthor- 
ized  agent  of  the  owner  to  receive  the  goods,  his  indorsement  of  the  bill  of  lading  to  a 
bonaJUU  purchaser,  for  a  valuable  consideration,  without  notice  of  any  adverse  inter- 
est, passed  the  property  as  against  all  the  world.  This  is  the  result  of  the  principle, 
that  bills  of  lading  are  transferable  by  indorsement,  and  pass  the  property.  Strictly 
speaking,  no  person  but  such  consignee  can,  by  indorsement  of  the  bill  of  lading,  pass 
the  legal  title  to  the  goods  ;  but  if  the  shipper  be  the  owner,  and  the  shipment  be  on 
his  account  and  risk,  he  can  pass  the  legal  title  by  assignment  of  the  bill  of  lad- 
ing, or  otherwise  ;  and  it  will  be  good  against  all  persons,  except  the  purchaser,  for  a 
valuable  consideration,  by  an  indorsement  of  the  bill  of  lading  itself.  The  same  prin- 
ciple was  declared  in  Nathan  v.  Giles,  5  Taunt.  558.  A  deposit  of  the  bill  of  lading, 
without  indorsement,  will  create  a  lien  on  the  cargo  to  the  amount  of  the  money  ad- 
vanced on  the  strength  of  the  deposit,  which  would  be  superior  to  the  consignor's  right 
of  stoppage.  That  right  came  from  the  courts  of  equity,  and  is  founded  upon  equitable 
considerations  ;  and  it  consequently  must  yield  to  a  still  higher  equity  in  a  third  per- 
son. In  Louisiana,  it  has  been  held  that  goods  shipped  could  not  be  attached  by  the 
creditors  of  the  shipper,  after  the  biU  of  lading  had  come  into  the  hands  of  the  con- 
signee ;  but  they  might  be  attached  by  the  creditors  of  the  consignee.  M'Keill  r. 
Glass,  18  Martin  (La.),  261. 

(a)  Oppenheim  v.  Russell,  8  Bos.  k  P.  42.  The  right  of  stoppage  is  held  not  to  be 
devested,  though  the  goods  be  levied  on  by  execution,  at  the  suit  of  a  creditor  of  the 
purchaser,  provided  it  be  exercised  before  the  transittts  is  at  an  end.    The  vendoi^s 

7  App.  Cas.  57%  ;  Becker  v.  Hallgarten,  vendee  has  not  paid  his  vendor,  the  origi- 

S6  N.  Y.  167;  Loeb  v.   Peters,  68  Ala.  nalvendor  may  intercept  the  payment  and 

243  ;  Kewhall  v.  Central  Pac.  Ry.  Co.,  cause  it  to  be  made  to  himaelt    Sx  parte 

51  Cal.  845.    See  Farmeloe  v.  Bain,  1  C.  Gelding,  18  Ch.  D.  628.    See  mLn&e  parts 

P.  D.  445.    It  has  been  held,  however,  Falk,  14  Ch.  D.  446.    Bat  aee  Kemp  o. 

that  in  case  of  a  subsale,  if  the  second  Falk,  su  ra.  —  B.] 
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sell,  and  not  to  pledge  the  goods  of  his  principal,  cannot  devest 
the  consignor  of  the  right  to  stop  the  goods  in  transUtij  by  indors- 
ing or  delivering  over  the  bill  of  lading  as  a  pledge,  any  more 
than  he  could  by  delivery  of  the  goods  themselves  by  way  of 
pledge ;  and  it  is  the  same  thing  whether  the  indorsee  was  or 
was  not  ignorant  that  he  acted  as  factor.  (6)  If  the  assignee  of 
the  bill  of  lading  has  notice  of  such  circumstances  as  render  the  , 
bill  of  lading  not  fairly  and  honestly  assignable,  the  right  of 
stoppage  as  against  the  assignee  is  not  gone ;  and  any  collusion 
or  fraud  between  the  consignee  and  his  assignee  will  of  course 
enable  the  consignor  to  assert  his  right.  But  the  mere 
fact  that  the  assignee  has  notice  that  *  the  consignor  is  *  551 
not  paid,  does  not  seem  to  be  of  itself  absolutely  sujBicient 
to  render  the  assignment  defeasible  by  the  stopping  of  the  cargo 
in  its  transit,  if  the  case  be  otherwise  clear  of  all  circumstances 
of  fraud ;  though,  if  the  assignee  be  aware  that  the  consignee  is 
unable  to  pay,  then  the  assignment  will  be  deemed  fraudulent 
as  against  the  rights  of  the  consignor,  (a) 

The  buyer,  if  he  finds  himself  unable  to  pay  for  the  goods, 
may,  before  delivery,  rescind  the  contract,  with  the  assent  of 
the  seller.  But  this  right  of  the  buyer  of  rejecting  the  goods 
subsists  only  while  the  goods  are  in  transitu.  After  actual 
delivery,  the  goods  become  identified  with  his  property,  and 
cannot,  in  contemplation  of  bankruptcy,  be  restored  to  the  seller ; 
nor  can  he  interfere  and  reject  the  goods,  though  in  their  transit,, 
after  an  act  of  bankruptcy  committed ;  for  this  would  be  to  givo 
a  preference  among  creditors.  (5) 

lien  has  preference ;  it  is  the  elder  lien,  and  cannot  be  superseded  by  the  attachment  of 
a  creditor.  Smith  v.  Goes,  1  Campb.  282  ;  Buckley  v.  Fomiss,  15  Wend.  187 ;  Mar- 
shall, J.,  in  Hanse  v.  Judson,  4  Dana  (Ky.),  11. 

(b)  Newson  v.  Thornton,  6  East,  17. 

(a)  Cuming  v.  Brown,  9  East,  506.  As  long  as  the  vendor  of  goods  delivered  for 
exportation  retains  the  receipt  given  to  the  cartmen,  the  shipment  is  not  complete,  and 
the  right  of  stoppage  not  gone.  Bradner  v.  Jones,  N.  Y.  Legal  Observer  for  March, 
1847. 

{b)  Smith  V,  Field,  5  T.  R.  402 ;  Barnes  v.  Freeland,  6  id.  80  ;  Richardson  v.  Goes, 
8  Bos.  &  P.  119 ;  Bartram  v.  Farebrother,  1  Dans.  &  Lloyd,  42.  Independent  of  the 
question  under  statutes  of  bankruptcy,  it  seems  to  be  settled  that  the  vendee's  consent 
to  restore  goods,  and  the  vendor's  consent  to  receive  them,  revests  the  property  in  the 
vendor,  and  amounts  to  a  rescission  of  the  sale,  so  as  to  prevent  a  seizure  at  the  suit  of 
creditors.  Atkin  v.  Barwick,  Str.  166 ;  Salte  v.  FieM,  6  T.  B.  211  ;  Ash  v.  Putnam, 
1  Hill  (N.  T.),  808,  810. 
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air  William  Seoct  <ilbmerrei,(c)  that  Hum  priTilege  ci  gtofpfmet 
waa  a  pixiprieUrr  ri^^  reeognixed  br  the  general  Bercaank 
lav  of  Europe,  aa  veil  aa  bj  that  of  England  It  vaa  reeogaiied 
in  Scotland  in  1790;  and  the  Frendi  lav  haa  gone  rery  iir 
tovarda  the  admia»ion  of  the  right,  to  the  fall  extent  of  the 
Engliah  rule.  It  allova  the  rend<M'  to  atop  the  gooda  in  their 
tranait  to  the  conaignee,  in  eaae  of  hia  non-pajment  or  failure, 
provided  the  gooda  have  not  been  in  the  mean  time  aold  (mm 
fide^  according  to  the  invoicea  and  billa  of  lading,  or  altered  in 
their  nature  or  quantity,  and  the  estate  of  the  insolvent  vendee 
be  indemnified  against  all  necessary  expenses  and  advances  nn 
account  of  the  goods ;  and  the  assignees  of  the  vendee  vill  be 
entitled  to  the  goods  on  pajrment  of  the  prioe.(<i)  The  civil 
lav,  and  the  lavs  of  those  European  nations  vhich  have 
*  of}2  *  adopted  the  civil  lav,  contain  a  great  impediment  to  the 
absolute  negotiability  of  bills  of  lading;  for  they  do  not 
consider  the  transfer  of  property  to  be  complete,  even  by  sale 
and  delivery,  vithout  payment  or  security  for  the  price,  unless 
credit  be  given.  In  case  of  insolvency,  the  seller  may  reclaim 
the  goods,  as  being  his  ovn  property,  even  from  the  possession 
of  the  buyer,  provided  they  remain  unchanged  in  form,  and  dis- 
tinguishable from  his  other  goods. (a)  This  was  also  the  lav  of 
France,  until  the  commercial  code  adopted  the  law  of  stopping 
in  transitu^  and  rejected  the  old  law  of  revendication,  as  tending 
to  litigation  and  fraud. (i) 

13.  Of  the  Interpretation  of  Contiacts.  —  The  rules  which  have 
been  established  for  the  better  interpretation  of  contracts,  are 
the  conclusions  of  good  sense  and  sound  logic,  applied  to  the 
agreement  of  the  parties.  Their  object  is  to  ascertain  with  pre- 
cision the  mutual  understanding  of  the  contract  in  the  given 
case ;  and  like  other  deductions  of  right  reason,  they  have  been 
quite  uniform  in  every  age  of  cultivated  jurisprudence.  The 
title  De  Diverm  BegvlU^  in  the  Pandects,  (c)  as  well  as  the 

(c)  6  C.  Rob.  498.  (ti)  Code  de  Comroeroe,  nos.  576-^80,  58S. 

(a)  Sec  Lord  Abinger's  sketch  of  the  progress  of  the  doctrine  of  stoppage  i»  tmmr 
iilu,     (Hbson  r.  Carrathers,  8  H.  &  W.  836. 

(b)  Dig.  18.  1. 19  ;  Domat,  b.  4,  tit  5,  sec.  2,  art.  8 ;  Van  Leeawen's  Comm.  on 
the  Roman  Dutch  Law,  b.  4,  c.  17,  sec.  8 ;  Case  at  St  Petersburg,  in  Russia,  cited  in 
lk>htlingk  r.  Inglis,  8  Esst,  886 ;  Case  at  Amsterdam,  dted  in  the  note  to  1  BeU*s 
(*omm.  317,  218.     See  fupro,  498. 

(c)  Dig.  60.  17. 
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Bententious  rules  and  principles  which  pervade  the  whole  body 
of  the  civil  law,  show  how  largely  the  common  law  of  England 
is  indebted  to  the  Roman  law  for  its  code  of  proverbial  wisdom. 
There  are  scarcely  any  maxims  in  the  English  law  but  what 
were  derived  from  the  Romans ;  (x)  and  it  has  been  afSrmed,  by  a 
very  competent  judge,  that  if  the  fame  of  the  Roman  law  rested 
solely  on  the  single  book  of  the  Pandects,  which  contains 
the  regulcB  juris,  it  would  endure  *  forever  on  that  f oun-  *  553 
dation.(a)  Besides  the  authoritative  collection  of  maxims 
already  referred  to,  there  is  a  still  larger  collection  of  principles 
in  the  same  condensed  shape,  drawn  by  one  of  the  modem 
civilians  from  every  part  of  the  civil  law,  and  digested  with 
great  diligence  and  study.  It  is  contained  in  some  of  the  edi- 
tions of  the  Corpus  Juris  Civilis ;  and  in  them  it  immediately 
precedes  the  code.  (J) 

Among  the  common-law  writers  who  have  made  compilations 
of  this  kind.  Lord  Bacon  stands  pre-eminent.  In  his  treatise  De 
Augmentis  Scientiarum  there  are  nearly  one  hundred  aphorisms, 
containing  principles  which  lie  at  the  foundation  of  universal 
justice,  and  the  sources  of  municipal  law.  He  defines  his  col- 
lection to  be  Exemplum  tractatus  de  ju%titia  universalis  sive  de 
fontibua  juris  ;  and  it  is  a  code  proper  for  the  study  of  statesmen, 
as  well  as  lawyers ;  for  it  abounds  in  principles  of  legislation, 
as  well  as  of  distributive  justice,  (c)  Another  work  of  Lord 
Bacon  consists  of  his  maxims,  or  elements  of  the  common  law, 
being  some  of  those  conclusions  of  reason,  or  condensations  of 
truth,  dispersed  throughout  the  body  of  the  law,  and  worthily 

(a)  In  Wood's  Inalitutes  of  the  Civil  Law,  b.  8,  c.  1,  p.  207,  there  is  a  collection  of 
the  most  usefal  and  practical  rules  of  the  civil  law  to  be  observed  in  the  interpretation 
of  contracts. 

(&)  It  is  entitled,  Regulie  et  SententiBB  Jnris,  ex  universo  CJorpore  Juris  Civilis 
sparsim  collectce,  et  in  Ordinem  alphabeticum  digests ;  and  it  is  the  production  of 
J.  Henneqninis,  a  learned  doctor  of  the  civil  law. 

(c)  Bacon's  Works,  vii.  489.  The  aphorisms  rehite  specially  to  the  dignity  of  the 
law  ;  to  defective  and  omitted  provisions  ;  to  the  obecmity  and  uncertainty  of  law ;  to 
retrospective  and  cumulative  laws  ;  to  the  new  digests  of  the  laws  ;  to  the  force  and 
value  of  precedents  ;  to  the  influence  of  commentaries  and  forensic  opinions,  ftc 

(x)  This  appears  to  be  too  strongly  ex-  others  a  diversity  and  many  times  an  op- 
pressed, the  truth  probably  being  on  the  position.  The  Canon  Law  is  probably 
side  of  Bacon  (Maxims,  Introd.),  who  says  the  proximate  source  of  many  maxims, 
that  some  of  these  rules  have  a  concurrence  See  20  Law  Mag.  &  Bev.  (4th  Series), 
trith  the  Boman  Civil  Law,  and  some  288,  291. 
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and  aptly  called  by  a  great  ciTilian,  legum  lege$.  Ancient  wis- 
dom and  science  were  frequently  embodied  and  delivered  in  this 
form.  And  Lord  Bacon  does  not  content  himself  with  merely 
setting  down  his  axioms,  like  ambiguous  oracles,  obscure  by 
their  brerity  and  affording  little  light  or  direction ;  he  accom- 
panies each  of  his  maxims  with  a  clear  and  ample 
*554  *  exposition,  ^breaking  them  into  cases,  and  opening 
them  with  distinctions,  and  sometimes  showing  the  reasons 
whereon  they  depend,  and  the  aflSnity  they  have  with  other 
rules,  "(a)  There  are  other  collections  of  law  maxims  of  great 
value.  ^The  Grounds  and  Maxims  of  the  English  Laws,"  by 
William  Noy,  attorney  general  in  the  reign  of  Charles  L,  is  a 
collection  of  reputation  and  authority,  applicable  to  every 
general  head  of  the  law.  In  imitation  of  Lord  Bacon,  Noy  has 
accompanied  each  of  his  maxims  with  cases  and  precedents, 
affording  a  copious  illustration  of  his  principles.  The  collection 
by  T.  Branch  is  much  more  extensive  and  complete.  It  is  an 
admirable  viide  mecum^  for  the  use  of  the  bench  and  the  bar. 
It  draws  so  copiously  from  the  common-law  reports  and  writers 
of  the  age  of  Elizabeth,  and  since  that  time,  that  it  may  be 
regarded  as  the  accumulated  spirit  and  wisdom  of  the  great  body 
of  the  English  law.  The  only  difficulty  is,  that  the  maxims 
require  study  and  profound  reflection  in  the  application  of 
them,  especially  as  they  are  unassisted  by  any  commentary,  and 
stand  naked  in  all  the  brevity  and  severity  of  their  original 
abstraction.  (5) 

The  space  allowed  to  the  subject  will  only  permit  me  to  refer, 
by  way  of  sample,  to  a  few  of  the  more  leading  rules  of  construc- 
tion applicable  to  contracts,  {c) 


(a)  See  the  Preface  to  Lord  Bacon's  "Manms  of  the  Law."  Bacon's  Works, 
iv.  10. 

(h)  This  work  was  originally  a  small  daodecimo  yolnme,  printed  at  London  in  175S, 
entitled,  Principia  Legis  et  Eqnitatis,  being  an  alphabetical  ooUection  of  BCaxims,  Prin- 
ciples, or  Rales,  Definitions,  and  Memorable  Sayings,  in  Law  and  Equity.  It  adds 
very  much  to  the  utility  and  interest  of  the  compilation,  that  it  gives,  in  almost  every 
instance,  the  original  author,  and  book,  and  case,  from  whence  the  maxims  were  drawn. 
The  third  American  edition,  taken  from  the  ninth  London  edition  of  Hoy's  HATJmg^ 
edited  by  Mr.  Hening,  was  published  at  Philadelphia,  in  1846,  by  T.  &.  J.  W.  John- 
son ;  to  which  was  added  Francis's  Maxims  of  Equity  ;  and  Branch's  Principia  Legis, 
forming  a  very  valuable  collection  of  l^gal  principles,  and  with  which  every  taw3f0r 
should  be  familiar. 

(c)  There  is,  in  the  American  Jurist  for  July  and  October,  1840  (voU.  xxiii.  and 
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It  may  be  observed,  in  the  first  place,  that  the  rules  of  con- 
struction of  contracts  are  the  same  in  courts  of  law  and  of 
equity,  and  whether  the  contract  be*  under  seal  or  not  under 
seal.(£i)  The  mutual  intention  of  the  parties  to  the  instrument 
is  the  great,  and  sometimes  the  difScult,  object  of  inquiry,  when 
the  terms  of  it  are  not  free  from  ambiguity.  To  reach  and  carry 
that  intention  into  effect,  the  law,  when  it  becomes  necessary, 
will  control  even  the  literal  terms  of  the  contract,  if  they 
manifestly  contravene  the  purpose ;  and  many  cases  •  are  *  555 
given  in  the  books,  in  which  the  plain  intent  has  prevailed 
over  the  strict  letter  of  the  contract,  (a)  The  rule  is  embodied 
in  these  common-law  maxims :  Verba  ita  sunt  intelligenda  ut 
res  magis  valeat  quam  pereat  —  Verba  debent  intentioni  inser- 
vire;  and  in  these  in  the  civil  law :  In  conventibus  contrahentium 
voluntatem  potius,  quam  verba,  spectari  placuit  —  Quoties  in 
stipulationibus  ambigua  oratio  est  commodissimum  est  id  accipi 
quo  res  de  qua  agitur  in  tuto  Bit.(b)  In  furtherance  of  the  rule 
that  the  intention  of  the  parties  is  to  be  ascertained,  it  is 
another  principle,  that  plain,  unambiguous  words  need  no  inter- 
pretation, and  subtlety  and  refinement  upon  terms  would  defeat 
the  sense.  The  bulk  of  mankind  act  and  deal  with  great  sim- 
plicity ;  and  on  this  is  founded  the  rule  that  benignse  faciendse 
interpretationes  cartarum  propter  simplicitatem  laicorum.  Words 
are  to  be  taken  in  their  popular  and  ordinary  meaning,  unless 
some  good  reason  be  assigned  to  show  that  they  should  be  under- 
stood in  a  different  sense.  Quoties  in  verbis  nulla  est  ambiguitas 
ibi  nulla  expositio  contra  verba  fienda  est.  Si  nulla  sit  con- 
jectura  quse  ducat  alio,  verba  intelligenda  sunt  ex  proprietate, 

zziv.),  a  Tueful  coUection  of  the  most  prominent  rales  of  construction  of  contracts,  ac- 
companied with  practical  illustrations,  and  a  laige  reference  to  the  authorities  sustain- 
ing them.  It  is  understood  to  he  the  production  of  a  learned  and  accurate  common-law 
jurist  **  A  Selection  of  Legal  Maxims,  classified  and  Ulustrated,"  by  Herbert  Broom, 
Esq.,  London,  1845,  is  also  a  valuable  compilation  of  the  more  important  legal  maxims 
of  practical  use,  and  they  are  accompanied  with  the  exposition  of  them  in  the  leading 
cases  and  with  a  commentary  upon  them,  which  is  exceedingly  instructive,  and  may 
be  safely  recommended  to  the  profession. 

(d)  The  Master  of  the  Rolls,  3  Ves.  692  ;  Lord  Ellenborough,  18  East,  74. 

(a)  Co.  Litt  45,  a,  301,  b  ;  Lord  Hardwicke,  in  2  Atk.  82  ;  Lord  C.  J.  Willee,  in 
Parkhurst  v.  Smith,  Willes,  832  ;  Bache  v.  Proctor,  1  Doug.  882 ;  Dormer  v.  Knight, 
1  Taunt.  417  ;  Hotham,  B.,  and  Thompson,  B.,  1  H.  B).  585,  586,  595;  Lord  Kenyon, 
in  Tatlock  v,  Harris,  8  T.  R.  181 ;  Pothier,  Traite  des  Oblig.  n.  91. 

{b)  Dig.  45.  1.  80  ;  ib.  50. 16.  219. 
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non  grammatica  sed  popular!  ex  usii.  (c)  But  if  the  intention  be 
doubtful,  it  is  to  be  sought  after  by  a  reference  to  the  context, 
and  to  the  nature  of  the  contract.  It  must  be  a  reasonable  con- 
struction, and  according  to  the  subject-matter  and  motive.  (<{) 
Sensus  verborum  ex  causa  dicentis  accipiendus  est,  et  secundum 
subjectam  materiam.  The  whole  instrument  is  to  be  viewed 
and  compared  in  all  its  parts,  so  that  every  part  of  it  may  be 
made  consistent  and  effectual.  Ex  antecedentibus  et  conse- 
quentibus  optima  fit  interpretatio.  So,  also,  ad  proximum 
antecedens  fiat  relatio,  nisi  impediatur  sententia.  The  relative 
same  refers  to  the  next  antecedent,  (e)  though  the  word  $aid  does 
only  when  the  plain  meaning  of  the  writing  requires  it  The 
sense  of  the  instrument  is  to  be  sought,  also,  by  a  reference  to 
the  usage  of  the  place,  or  the  l^  hci,  according  to  another  of  the 
maxims  of  interpretation  in  the  civil  law.  Si  non  appareat  quid 
actum  est,  in  contractibus  veniunt  ea  quas  sunt  moris  et  consue- 
tudinis  in  regione  in  qua  actum  est.(/)  If  it  be  a  mer- 
*  556  cantile  case,  and  the  instrument  be  *  not  clear  and  une- 
quivocal, evidence  of  the  usage  or  course  of  trade  at  the 
place  where  the  contract  is  to  be  carried  into  effect  is  admissible 
to  explain  the  meaning  and  remove  the  doubt  (a) 

The  law  places  more  reliance  upon  written  than  oral  testimony; 
and  it  is  an  inflexible  rule,  that  parol  evidence  is  not  admissible 
to  supply  or  contradict,  enlarge  or  vary,  the  words  of  a  contract 
in  writing.  That  would  be  the  substitution  of  parol  to  written 
evidence  under  the  hand  of  the  party,  and  it  would  lead  to 
uncertainty,  error,  and  fraud.  (6)  Parol  evidence  is  received, 
when  it  goes,  not  to  contradict  the  terms  of  the  writing,  but  to 
defeat  the  whole  contract,  as  being  fraudulent  or  illegal ;  for  it 

(c)  Grotins  de  Jure  B.  et  P.  2.  16.  2. 

(d)  Ashhunt,  J.,  1  T.  R.708 ;  Best,  C.  J.,  2  Bing.  522. 

(e)  Co.  litt  20,  b.  885,  b. 

(/)  Dig.  50. 17.  84.  Mr.  Justice  Story,  in  his  Comm.  on  the  Conflict  of  Lm% 
225-288,  has  enforced  the  nnmeroos  authorities,  and  by  illustrations,  the  genersl  rule, 
that,  in  the  interpretation  of  contracts,  the  law  and  custom  of  the  place  of  the  contract 
are  to  govern. 

(a)  Webb  v.  Plummer,  2  B.  &  Aid.  746  ;  Coit  v.  Com.  Ina.  Co.,  7  Johns.  885 ; 
Gibbon  v.  Toung,  8  Taunt  261  ;  Bottomley  v.  Forbes,  5  Bing.  N.  C.  121.  [See 
Grace  v.  American  Central  Ins.  Co.,  109  U.  S.  278  ;  Ledyard  v,  Hibbard,  48  Mich. 
421.]  If  technical  terms  are  employed,  they  are  to  be  taken  in  a  technical  sense,  — 
verba  artis  ex  arte, 

{b)  Piersons  v.  Hooker,  3  Johns.  68  ;  Jackson  v.  Foster,  12  id.  488. 
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then  shows  that  the  instrument  never  had  any  valid  operation ; 
and  this  rule  is  supported  on  grounds  of  policy  and  necessity. 
So,  when  a  contract  is  reduced  to  writing,  all  matters  of  nego- 
tiation and  discussion  on  the  subject,  antecedent  to  and  dehors 
the  writing,  are  excluded  as  being  merged  in  the  instrument,  (c) 
In  the  case,  however,  of  a  latent  ambiguity,  or  one  not  appearing 
on  the  face  of  the  instrument,  but  arising  entirely  in  the  appli- 
cation of  it,  —  as  when  the  person  or  object  in  view  is  not  desig- 
nated with  precision,  — the  maxim  fitly  applies,  that  ambiguitas 
verborum  latens  verificatione  suppletur;  nam  quod  ex  facto 
oritur  ambiguum  verificatione  facti  tollitur.  (c?) 

The  rule  that  the  language  of  a  deed  or  contract  is  to  be  taken 
most  strongly  against  the  party  using  it  (verba  ambigua  fortius 
accipiuntur  contra  proferentem),  though  it  be  a  rule,  according 
to  Lord  Bacon,  '^  drawn  out  of  the  depth  of  reason,"  applies  only 
to  cases  of  ambiguity  in  the  words,  or  where  the  exposition  is 
requisite  to  give  them  lawful  effect  It  is  a  rule  of  strictness 
and  rigor,  and  not  to  be  resorted  to  but  where  other  rules 
of  exposition  fail.(e)  The  *  modem  and  more  reasonable  *557 
practice  is,  to  give  to  the  language  its  just  sense,  and  to 
search  for  the  precise  meaning,  and  one  requisite  to  give  due  and 
fair  effect  to  the  contract,  without  adopting  either  the  rule  of  a 
rigid  or  of  an  indulgent  construction.  The  Roman  law  maxims 
of  interpretation  in  such  cases  were  that  in  dubiis  benigniora 

(c)  Abbott,  C.  J.,  in  Kain  v.  Old,  2  B.  &  C.  627 ;  Parkhuret  v.  Van  Cortlandt,  1 
Johns.  Ch.  278  ;  Dean  v.  Mason,  4  Conn.  428. 

(d)  Lord  Bacon's  Maxims,  Regula,  28 ;  Cole  v.  Wendel,  8  Johns.  116.  It  is  a 
well-settled  rale,  and  one  which  has  been  acknowledged  in  all  the  cases  on  the  subject, 
from  Cheyney's  Case,  5  Co.  68,  down  to  this  day,  that  parol  evidence  is  inadmissible 
to  supply  or  contradict,  enlarge  or  vary,  the  words  of  a  will,  or  explain  the  intention 
of  the  testator,  except  in  a  case  of  a  latent  ambiguity  arising  dehors  the  will,  as  to  the 
person  or  subject  meant  to  be  described,  or  to  rebut  a  resulting  trust.  Mann  v.  Exec- 
ntors  of  Mann,  1  Johns.  Ch.  284 ;  Doe  v,  Chichester,  4  Dow.  65,  96  ;  Hand  v.  Hoff- 
man, 8  Halst.  71.  The  rule  as  to  the  ambiguity  applies  equally  to  deeds  and  to  nil 
written  instruments.  lb.  ;  Meres  v.  Ansell,  8  Wills.  276.  The  maxim  of  Lord 
Bacon,  that  ambiguitas  patens  is  never  helped  by  averment,  is  too  general.  It  is  su)»- 
ject  to  qualifications,  and  this  is  sufficiently  shown  in  the  learned  decision  in  Fish  o. 
Hubbard's  Administrators,  21  Wend.  651.  In  extrinsic  cases,  parol  evidence  is  often 
admitted  to  explain  a  patent  ambiguity.  Duer  on  Insurance,  i.  170,  [lect.  2,  part  1, 
§  16.]  At  the  end  of  the  Treatise  of  Mr.  Wigram  on  the  Adoption  of  Extrinsic  Evi- 
dence, there  are  observations  on  the  cases  relative  to  Lord  Bacon's  rule  concerning 
latent  and  patent  ambiguities. 

(fi)  Bacon's  Maxims  of  Law,  No.  8. 
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prarferenda  sunt  In  obBcnris  quod  minimum  est,  sequimur  — 
secundum  promissorem  interpretamur.  (a)  The  true  principle  of 
sound  ethics  is,  to  give  the  contract  the  sense  in  which  the 
person  making  the  promise  believed  the  other  party  to  hare 
accepted  it,  if  he  in  fact  did  so  understand  and  accept  it  (b) 

If  the  object  of  the  contract  be  present,  an  error  in  the  name 
does  not  vitiate  it ;  as  if  A.  gives  a  horse  to  C.  (D.  being  present), 
saying  to  him,  (G.)  ^D.,  take  this  horse,  ^  the  gift  is  good,  not- 
withstanding a  mistake  in  the  name;  for  the  presence  of  the 
grantee  gives  a  higher  degree  of  certainty  to  the  identity  of  the 
person  than  the  mention  of  his  name.  So,  if  the  error  consists 
in  the  demonstration  or  reference,  and  not  in  the  name  of  the 
thing,  —  as  if  A.  grant  to  B.  his  lot  of  land  called  Dale,  in  the 
parish  of  B.,  in  the  county  of  D.,  and  the  lot  lies  in  the  county 
of  H.,  —  yet  the  falsity  of  the  addition  does  not  affect  the  efficacy 
of  the  contract  Many  other  cases  to  the  like  effect  are  put  by 
Lord  Bacon,  and  given  by  ^ay  of  illustration  of  the  rule,  that 
praesentia  corporis  tollit  errorem  nominis,  et  Veritas  nominis 
toll  it  errorem  demonstrationis.  (e) 

(a)  Dig.  45.  1.  99  ;  ib.  60.  17.  9.  56.  However,  if  the  deed  from  its  ambigaitj 
creates  a  doubt,  the  conatmction  is  to  lie  favorable  to  the  grantee,  and  there  is  no  dis- 
tinction, in  this  respect,  between  the  language  of  the  grant  itself,  and  that  of  any 
exception  or  reservation  contained  in  it.  C.  J.  Parker  cites  the  anihorities  and 
enforces  the  rule  in  his  able  decision  in  Gocheco  Man.  Co.  v,  Whittier,  10  N.  H.  305. 

(6)  Every  treaty,  says  Vattel,  should  be  interpreted  as  the  parties  understood  it 
when  the  act  was  prepared  and  accepted.  Droit  des  Gens,  b.  2,  c  17,  sec.  268.  Vide 
$upra,  i.  460,  note. 

(e)  Bacon's  Maxims  of  the  Law,  Reg.  25  ;  Smith  v.  Smith,  1  Edw.  Ch.  189 ;  Doe  v. 
Cranstoun,  7  M.  &  W.  1. 
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LECTURE    XL, 

OF  BAILMENT. 

Bailment  is  a  delivery  of  goods  in  trust,  upon  a  eontract, 
expressed  or  implied,  that  the  trust  s^all  be  duly  executed,  and 
the  goods  restored  by  the  bailee,  as  soon  as  the  purpose  of  the 
bailment  shall  be  answered,  (a)  ^ 

There  are  five  species  of  bailment,  according  to  Sir  William 
Jones,  in  his  correction  of  Lord  Holt's  enumeration  of  the  differ- 
ent  sorts  of  bailments. 

1.  Depofdtumy  or  a  naked  deposit  without  reward. 

2.  MandatuTHy  or  commission,  which  is  gratuitous,  and  by 
which  the  mandatary  undertakes  to  do  some  act  about  the  thing 
bailed. 

3.  Commodatum^  or  loan  for  use  without  pay,  and  when  the 
thing  is  to  be  restored  in  specie. 

4.  A  pledge^  as  when  a  thing  is  bailed  to  a  creditor  as  a  security 
for  a  debt. 

*  5.  Locatio^  or  hiring  for  a  reward,  (a)  ♦  659 

I  shall  examine  each  of  them  in  their  order. 

(a)  2  Bl.  Comm.  451 ;  Pothier,  Traits  da  Contrat  de  D^pdt,  n.  1.  Mr.  Justice 
Story,  in  his  Commentaries  on  the  Law  of  Bailments,  speaks  of  a  consignment  to  a 
factor  as  being  a  bailment  for  sale ;  and  he  applies  the  term  "bailment "  to  cases  in 
which  no  return  or  delivery,  or  redelivery  to  the  owner  or  his  agent,  is  contemplated. 
Bat  I  apprehend  this  is  extending  the  definition  of  the  term  beyond  the  ordinary 
acceptation  of  it  in  the  English  law. 

(a)  Joneses  Essay  on  the  Law  of  Bailments,  86.  Bailments  have  been  redaced,  by 
a  late  master  hand,  to  three  kinds :  1.  Those  in  which  the  trust  is  for  the  benefit  of 
the  bailor,  and  which  embrace  deposits  and  mandates.    2.  Those  in  which  the  trust 

^  Trunick  v.  Smith,  68  Penn.  St.  18,  between  bailment,  properly  so  called,  and 

28.  giving  a  thing  into  the  custody  of  a  ser- 

The  origin  of  this  title  is  explained  by  vant  or  agent  to  possess.    The  latter  has 

the  present  writer,  6  Am.  Law  Rev.  42  et  not  possession  in  a  legal  sense,  as  he  holds 

seq.    The  objections  there  urged  against  it  in  the  name  of  his  master.     A  bailee, 

require  some  qualification.   It  will  be  seen  properly  so  called,  holds  in  his  own  name, 

that  there  is  an    important   distinction  AfUe,  260,  n.  1 ;  7  Am.  Law  Bev.  62-64. 

[927] 


♦560  OP  PERSONAL  PROPERTY.  [PART  7. 

*  560  *  1.  Of  Depositnm.  —  This  is  a  bailment  of  goods  to  be 
kept  for  the  bailor,  and  returned  upon  demand  without  a 
recompense ;  and  as  the  bailee  or  depositary  derives  no  benefit 
from  the  bailment,  he  is  to  keep  them  with  reasonable  care ;  and 
he  is  responsible,  if  there  be  no  special  undertaking  to  the  con- 
trary, only  for  gross  neglect,  or  for  a  violation  of  good  faith,  {a) 
As  a  general  rule,  he  is  not  answerable  for  mere  neglect,  if  the 
goods  be  injured  or  destroyed  while  in  his  custody,  if  he  takes 
no  better  care  of  his  own  goods,  of  the  like  value  and  under  the 
like  circumstances,  and  they  be  also  spoiled  or  destroyed,  (i) 
Mere  neglect,  in  such  a  case,  is  not  gross  neglect,  since  the 
latter  is  tantamount  in  the  mischief  it  produces  to  a  breach 
of  good  faith,  and  it  usually  implies  it;  but  whether  fraud 
does  or  does  not,  in  point  of  fact,  accompany  gross  neglect 
in  a  depositary,  he  is  still  responsible  for  it  in  law.  Gross 
neglect,  as  was  observed  by  C.  J.  Parker,  (c)  bears  so  near  a 
resemblance  to  fraud  as  to  be  equivalent  to  it  in  its  effects 
upon  contracts.  Gross  neglect  is  the  want  of  that  care  which 
every  man  of  common  sense,  under  the  circumstances,  takes  of 
his  own  property,  {d) 

ia  for  tbe  benefit  of  the  bailee,  as  the  commodatum,  or  gratoitoiu  loan  for  me.  S.  ThoK 
in  which  the  trust  is  for  the  benefit  of  both  parties,  as  pledges  or  pawns,  and  hiring 
and  letting  to  hire.     Story's  Comm.  on  Bailments,  S,  [§  8.] 

(a)  Quia  nulla  utilitas  ejus  versatur  apud  quern  depositur,  merito  dolus  prcstatar 
solus.  Dig.  IS.  6.  5  ;  Foster  v.  The  Essex  Bank,  17  Mass.  479  ;  Lafatge  v.  Morgan, 
11  Martin  (La.),  462  ;  Doorman  v.  Jenkins,  4  Nev.  &  M.  170.  In  this  last  case  it  was 
held  that  what  would  amount  to  gross  negligence  was  a  question  for  a  jury.  The  law 
raises  an  assumpsit  in  all  cases,  even  in  that  of  a  gratuitous  bailment,  that  the  bailee 
will  keep  and  deliver  safely  and  securely,  which  means  due  care  in  all  cases  ;  bnt  the 
degree  of  care  varies  according  to  the  nature  of  the  bailment,  and  becomes  stringent  in 
cases  of  carriers  and  bailees  for  hire.  Ross  v.  HUl,  C.  B.  1846  ;  N.  Y.  L^gal  Obserrer 
for  August,  1846 ;  [2  C.  B.  877.] 

(6)  See  Foster  v.  Essex  Bank,  infra,  568,  n.  (d)  (c)  17  Mass.  500. 

id)  Jones's  Essay,  90-98  [118]  ;  Lord  Holt,  in  Coggs  v.  Bemaid,  2  Ld.  Kaym.  918. 
In  the  civil  law,  gross  negligence  was  termed  magna  culpa  or  laia  eulpa^  and  it  was  in 
some  cases  deemed  equivalent  to  fraud  or  deceit.  Lord  C.  J.  Tindal,  in  2  Mann,  ft 
Gr.  852,  1  Q.  B.  88,  says,  that  it  also,  in  the  English  law,  approximates  to  and  cannot 
be  distinguished  from  dolus  maluB,  or  misconduct.  But  it  is  not  fraud  by  inference  of 
law,  but  a  matter  of  fact  for  a  jury.  Wilson  v,  Y.  &  M.  R.  Road,  11  GiU  &  J.  58.  It 
was  pat  by  Paulns  for  fraud,  and  by  Ulpian  it  was  held  to  be  plainly  aasimilated  to 
fraud.  Magna  negligentia  culpa  est,  magna  culpa  dolus  est  I^ta  enlpa  plane 
dolo  comparabitur.  Dig.  50.  16.  226  ;  ib.  11.  6. 1.  1.  It  was  not  understood  by  the 
civilians  to  be  absolutely  fraud,  but  only  the  presumptive  evidence  of  ^nd,  whsB 
applied  to  cases  of  trust.     In  many  other  cases  the  presumption  was  not  raised.    It 
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*The  main  inquiry  in  the  case  is,  what  is  the  duty,  and  *561 
what  is  the  responsibility  of  the  bailee.  The  general 
measure  of  diligence  requisite  in  every  species  of  bailment  is 
regulated,  in  a  greater  or  less  degree,  by  the  nature  and  quality 
of  the  thing  bailed,  and  by  the  imderstanding  and  practice  of 
the  city  or  country  in  which  the  parties  resided  or  happened  to 
be.  Diligence  is  a  relative  term ;  and  it  is  evident  that  what 
would  amount  to  the  requisite  diligence  at  one  time,  in  one 
situation,  and  under  one  set  of  circumstances,  might  not  amount 
to  it  in  another,  (a)  ^  (x)     The  deposit  is  to  be  kept  with  the 

was  not  held  to  be  sach  ander  the  Cornelian  law,  ne  in  hoc  lege  culpa  lata  pro  dolo 
aedpUur,  Dig.  48.  8.  7.  Procaine  would  not  admit  that  lata  culpa  amounted  to 
dolus ;  but  Nerva  and  Celsus  insisted  that  it  amounted  to  the  same  thing,  in  effect, 
when  applied  to  bailment ;  for  though  a  person  had  not  ordinary  care,  yet,  if  he 
bestowed  less  care  than  was  ordinary  for  him  on  a  thing  confided  to  his  care,  it  was 
evidence  of  bad  faith.  Dig.  16.  8.  2.  Culpam  tamen  dolo  prozimam  contineri  quis 
merito  dizerit.  Dig  48.  26.  8.  8.  Deceit  {dolus)  is  any  subtle  contrivance,  by  words 
or  acts,  with  a  design  to  circumvent     Fraud  imports  damage  or  detriment. 

(a)  Batson  v.  Donovan,  4  6.  &.  Aid.  21 ;  Story's  Comm.  on  Bailments,  12,  [§  17.] 

^  Negligence,  —  In  most  instances  judi-  facts  have  been  sometimes  alleged  in 
cial  action  is  determined  by  a  belief  in  pleading,  obviously  on  the  ground  that  if 
one  of  several  facts  ;  as,  that  the  legisla-  true,  they  will  suggest  the  rule  of  cou- 
ture passed  a  certain  statute,  and  that  it  duct  to  be  applied  by  the  court ;  but 
applies  to  the  present  case ;  that  an  earlier  their  tendency  is  to  disappear,  because 
case  was  decided  by  the  court,  and  that  the  fiction  is,  that  the  law — that  is,  the 
the  present  is  not  distinguishable  from  it ;  rule  of  conduct  to  be  applied  to  any  set  of 
that  it  will  be  for  the  public  benefit  to  lay  circumstances  —  is  known  beforehand,  and 
down  a  certain  rule ;  that  the  practice  of  when  it  is  actually  known,  it  is  imma- 
a  specially  interested  class,  or  of  the  pnb-  terial  what  are  the  motives  upon  which 
lie  at  large,  has  generated  a  rule  of  con-  the  court  acts.  Compare  Crouch  v.  Lon- 
duct  outside  the  law  which  it  is  desirable  don  &  N.  W.  R.  Co.,  14  C.  B.  255,  288  ; 
that  the  courts  should  recognize.    Such  Calye's  Case,  8  Co.  Rep.   82 ;  Co.  Lit. 

(x)  The  bailee  is  not  liable  if  the  chat-  A.  C.  682 ;  Claridge  v.  South  Staffordshire 

tel  is  destroyed    or   stolen  without  his  T.  Co.,  [1892]  1  Q.  6.  422 ;  United  States 

fault,  while  in  his  possession.    Toung  v.  v.  Tukers,  60  Fed.  Rep.  641 ;  Cloyd  v. 

Leary,  185  N.  Y.  569  ;  American  P.  Co.  Steiger,  189  111.  41 ;  Line  v.  Mills  (Ind.), 

V.  Drescher,  24  K.  T.  S.  861 ;  Fnrber  v,  89  N.  B.  Rep.  870  >  Woodruff  v.  Painter, 

Barnes,  82  Minn.  106 ;  see  Chicago  &c  Ry.  150  Penn.  St.  91  ;  Donlin  r.  McQuade,  61 

Co.  V,  Pullman  S.  C.  Co.,  189  XJ.  S.  79  ;  Mich.  275  ;  Tombler  v.  Eoelling,  60  Ark. 

Sickles  V.  Brabbitts,  82  Iowa,  747.    So  as  62  ;  Merchants'  Nat.  Bank  v.  Ouilmartin, 

to  money'  deposited  and  stolen,  Geist  v,  98  Ga.  508 ;  or  when  the  property  is  used 

Pollock,  58  111.  App.  129.    The  bailee  is  for  a  different  purpose  than  that  for  which 

always  liable  for  loss  or  injury  caused  by  it  was  bailed.     Coup^  Co.  v.  Maddick, 

his  negligence  ;  Brabant  v.  King,  [1895]  [1891]  2  Q.  B.  418  ;  Roes  v.  Southern  C.  O. 

VOL.  n.  —  69  [929] 


561 


OP  PERSONAL  PROPERTY. 


[part  V, 


ordinary  care  applicable  to  the  case  under  its  circumstances,  and 
the  depositary  cannot  make  use  of  the  thing  deposited  without  the 
consent  of  the  bailor  expressly  given  or  reasonably  implied,  (i) 

(b)  Dig.  16.  3.  29;  Pothier,  Traits  de  D^pdt,  n.  34 ;  Story,  Comm.  67-70,  [§f  89-92.] 


89,  a,  n.  77  ;  Ch.  PI.  lat  ed.  219.  This 
fiction  cannot  be  folly  acted  up  to  with 
regard  to  the  customs  of  merchants,  but 
as  the  fact  that  sach  customs  exist  is 
only  important  for  the  reasons  indicated, 
the  courts  need  not  inquire  into  one  at  aU 
if  they  can  see  that  they  would  not  follow 
it ;  or,  if  they  would  follow  it,  they  may 
ascertain  its  existence  in  any  way  which 
satisfies  their  conscience.  They  may 
recognize  it  judicially,  as  they  would  a 
statute.  Gibson  v,  Stevens,  8  How.  384, 
898,  399.  They  may  inquire  about  it  in 
pais  after  a  demurrer.  Pickering  v.  Bark- 
ley,  Style,  132.  They  may  act  on  the 
statement  of  a  special  jury,  as  in  the 
time  of  Lord  Mansfield  and  his  successors, 
or  upon  the  finding  of  a  common  jury 
based  on  the  testimony  of  witnesses,  as  is 
the  practice  to-day.  But  many  instances 
will  be  found  in  the  text  which  show  that 


when  the  facts  are  ascertained,  they  dis- 
appear, and  give  place  to  a  rule  of  law. 
When  there  is  no  definite  fact,  such  as  a 
statute,  a  precedent,  a  custom,  or  a  rule 
of  public  policy,  a  belief  in  which  deter- 
mines the  action  of  the  judges,  they  some- 
timee  accept  what  would  be  the  conduct 
of  a  prudent  man  —  meaning  thereby  of 
the  jury  —  as  their  standard. 

Civil  liability  does  not  necessarily  de- 
pend on  culpability,  but  often  simply  on 
the  bringing  about,  or  permitting  to  come 
to  pass,  certain  external  facts.  This  is 
clear  when  a  defendant  is  held  liable  for 
damagte  resulting  from  extra  hasardous 
sources,  without  any  allegation  of  negli- 
gence, as  in  Rylands  v.  Fletcher,  L.  B.  3 
H.  L.  880  ;  Shipley  v.  Fifty  Associates^ 
106  Mass.  194.  It  is  believed  to  be 
equally  true  in  many  instances,  where 
the  question  of  negligence  is  left  to  the 


Co.,  41  Fed.  Rep.  162 ;  Malone  v.  Robin- 
son, 77  Ga.  719.  A  stockyards  corporation 
is  only  liable  for  ordinary  negligence  in 
caring  for  cattle  and  delivering  them  to 
purchasers.  Union  S.  &  T.  Co.  v,  Malloty, 
157  111.  554.  The  recipient  of  goods  sent 
to  him  involuntarily  owes  no  duty  to  the 
owner  with  respect  to  them.  Howard  v. 
Harris,  1  C.  &  E.  258.  The  bailee's  lia- 
bility is  not  dependent  upon  negligence 
when  he  has  expressly  agreed  to  return  it 
in  as  good  order  as  when  he  received  it. 
Harvey  v.  Murray,  186  Mass.  877  ;  Tin- 
dall  V,  McCarthy  (S.  C),  22  S.  £.  Rep. 
734.  Gratuitous  bailees  are  only  liable 
for  gross  negligence  or  for  conversion. 
Preston  v.  Prather,  137  U.  S.  604  ;  Gray 
V.  Merriam,  148  111.  179;  Hibemia  B. 
Ass*n  V,  McGrath,  154  Penn.  St.  294; 
Hubbell  0.  Blandy,  87  Mich.  209 ;  Burk 
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V.  Dempster,  84  Neb.  426.  The  bailor 
has  usually  the  burden  of  proof  to  show 
negligence  on  the  bailee's  part  in  case  of  in- 
jury by  an  accident,  but  the  nature  of  the 
accident  may  afford  prima  fade  proof  of 
such  negligence.  Wintringham  v.  Hayes, 
144  N.  Y.  1.  Without  authority  to  aelU 
the  bailee  cannot  convey  a  good  title  to  a 
batiafide  purchaser.  Medlin  v.  Wilkerson, 
81  Ala.  147 ;  Smith  v.  Clews,  105  N.  T. 
283.  He  may  sue  for  an  ii^ury  or  conver- 
sion by  a  stranger  and  recover  full  dam- 
ages, though  the  goods  belonged  to  differ- 
ent bailors.  Bode  v.  Lee,  102  CaL  583 ; 
American  D.  T.  Co.  v.  Walker,  72  Md. 
454  ;  Montgomery  G.  L.  Co.  v,  Montgom- 
ery &  E.  fiy.  Co.,  86  Ala.  372';  Graw  v. 
Patterson,  47  111.  App.  87.  He  is  not, 
under  the  common  law,  bound  to  repair,, 
in  the  absenoe  of  any  agreement    Centra) 
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In  Bonian^s  case  {e)  the  depositary  had  a  chest  containing 
plate  and  jewels  deposited  with  him.     The  chest  was  locked, 

(c)  Year  Book,  8  Edw.  IL ;  Fitz.  Abr.  tit  Detinue,  pi.  59,  and  cited  by  Lord  Holt,  ' 
in  2  Ld.  Raym.  914,  and  in  Jones  on  Bailment,  28. 

jury.    This  is  generally  done  where  the  as  far  as  they  can  degrees  of  things  which 

judges  have  no  clear  standard  of  their  run  more  or  less  into  each  other,"  Oiblin 

own,  in    doubtful    cases    lying    between  v,  McMullen,  L.  R.  2  P.  C.  817,  836  ;  al- 

two  extremes   in  neither   of   which  the  though    undoubtedly  there   has   been    a 

jury  would  be  consulted.    When  the  court  sti-ong  current  of  opinion  against  the  at- 

decides  without  a  finding,  it  decides  that  tempt  to  distinguish  the  degrees  of  negli- 

certain  overt  acts  or  external  facts  are  a  gence  after  the  manner  of  the  Roman  law, 

ground   of   liability  irrespective  of   any  Grill  v.  General  Iron  Screw  Collier  Co., 

culpable    condition    of   the  party's  con-  L.  R.  1  C.  P.  600,  612  ;  Briggs  v.  Taylor, 

sciousness.     When  the  jury  are  called  in,  28  Y t.  180, 185 ;  The  New  World,  16  How. 

it  would  seem  that  the  ground  of  liability  469,  474  ;   Perkins  v.  N.  Y.  C.  R.  R.,  24 

is  not  changed,  but  that  the  court  asks  N.  Y.  196,  207;  Wells  t;.  N.  Y.  C.  R.R.,  ib. 

tbeir  aid  in   ascei'taining  a  fact  —  what  181,  187;  Coggs  o.  Bernard,  1  Sm.  L.  C. 

would  have  been  the  conduct  of  prudent  Am.  note  ad  finem ;  Jenkins  v,  Motlow, 

men  —  which  it  adopts  as  the  standard  of  1  Sneed,  248,  252  ;  4  Am.  Law  Rev.  351 

conduct  to  be  applied.  and  407.     See  Beal  v.  South  Devon  R. 

If  this  be  so,  it  rests  in  the  discretion  Co.,  8  Hurlst.  &  C.  837,842.    The  author- 

of  the  court  whether  any  such  question  of  ities  on  the  other  side  are  collected  5  Am. 

fact  shall  be  asked,  7  Am.  Law  Rev.  661,  Law  Rev.  88  et  seq.    Furthermore,  when 

note ;    and  it  is  clearly  proper  for  the  the  facts  are  admitted,  or  capable  of  exact 

jadge,  so  far  as  he  entertains  an  opinion,  statement,  it  is  simply  a  question  of  policy, 

to  lead  the  jury  "  by  a  cautious  and  dis-  not  here  discussed,  whether  the  function 

criminating  direction  ...  to  distinguish  of  the  jury  shall  not  cease  after  a  rule  sug- 


Trust  Co.  V,  Wabash,  &c.  Ry.  Co.,  50  Fed.  who  uses  ordinary  care  in  employing  a 

Rep.  857.     He  cannot  recover  for  work  night-clerk,  is  not  liable  for  the  theft  by 

and  materials  in  manufacture  from  loaned  the  clerk  of  money  deposited  by  a  regular 

material,  if  he  does  not  follow  the  bailor's  boarder  for  safe  keeping  and  placed  in  the 

directions  or  sample.     Mack  v.  Snell,  140  hotel  safe.     Taylor  v,  Downey  (Mich.),  62 

N.  Y.  193  ;  see  Barringer  v.  Bums,  108  N.  W.  Rep.  716.     The  loan  of  a  horse 

N.  C.  606.     If  while  the  work  is  being  does  not  authorize  the  borrower  to  make 

properly  done,  the  material  is  lost  by  fire  the  lender  responsible  for  the  expense  of 

without  negligence  on  the  bailee's  part,  he  keeping  and  improving  it.    Cahill  v.  Hall, 

may  recover  for  the  labor  then  performed.  161  Mass.  512.     A  dressmaker,  to  whom 

Labowitz  v,  Solomon,  28  N.  Y.  S.  1040.  cloth  is  delivered  to  make  into  a  dress, 

The  keeper  of  a  bath-house  who  receives  without  instructions,  is  bound  to  do  the 

valuables  from  a  patron  personally  known  work  in  a  reasonable  and  proper  manner, 

to  him,  and  gives  him  a  check  therefor,  and  is  liable  for  making  up   the    dress 

is  liable  for  their  value  if  he  delivers  on  the  wrong  side  of  the  cloth,  if,  in  the 

them  to  another  person  who  presents  the  exercise  of  a  proper  degree  of  skill  and 

check.    Tombler  v.   KoeUing  (Ark.),  28  care,  the  dress  should  not  have  been  so 

8.  W.  Rep.  795.    The  proprietor  of  a  hotel,  made  up.    Lincoln  v.  Gay,  164  Mass.  587« 
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and  he  was  not  informed  of  the  contents.  In  the  night  his 
house  was  broken  open  and  plundered,  as  well  of  the  chest  with 
its  contents  as  of  his  own  goods.  An  attempt  was  made  to 
charge  the  bailee;  but  there  was  no  foundation  for  the  charge, 
since  the  bailee  used  ordinary  diligence,  and  the  loss  was  by  a 
burglary ;  and  it  was  accordingly  held  that  the  bailee  was  not 
answerable.  Such  a  bailee,  who  receives  goods  to  keep  gratis^ 
is  under  the  least  responsibility  of  any  species  of  trustee.     If 

he  keeps  the  goods  as  he  keeps  his  own,  though  he  keeps 
*  562  his  own  negligently,  he  is  not  answerable  *  for  them ;  for 

the  keeping  them  as  he  keeps  his  own  is  an  argument  of 
his  honesty.  "If,"  says  Lord  Holt,  "the  bailee  be  an  idle, 
careless,  drunken  fellow,  and  comes  home  drunk,  and  leaves  all 
his  doors  open,  by  reason  whereof  the  goods  deposited  are  stolen, 
together  with  his  own,  he  shall  not  be  charged,  because  it  is 
the  bailor's  own  folly  to  trust  such  an  idle  fellow,  (a)     As  he 

(a)  The  civil  law  did  not  exact  of  the  depositary  any  greater  diligence  than  tiiat 
he  was  wont  to  bestow  on  his  own  property  under  the  like  circnmstances ;  and  the 
civil  law  has  been  followed,  in  this  respect,  by  Bracton,  Holt,  and  Sir  William  Jones. 
Dig.  16.  3.  82  ;  Bracton,  lib.  8,  99,  b ;  2  Ld.  Raym.  914 ;  Jones  on  Bailment,  90-9S. 
It  was  considered  that  there  was  no  just  ground  to  infer  bad  faith  in  such  a  case.  If 
the  depositor  knew  the  general  character,  employment,  and  situation  of  the  depos- 
itary, or  was  presumed  to  know  him,  the  rule  of  the  civil  law  is  a  sound  and  just 
rule.  But  if  the  depositor  did  not  know  these  circumstances,  then  it  has  been  held 
that  the  depositary  is  bound  to  bestow  ordinary  care  on  the  deposit^  though  he  does 
not  on  his  own  goods  ;  and  that  such  care  is  to  be  ascertained  without  reference  to  the 
character  of  the  depositary.  The  William,  6  C.  Rob.  816  ;  Story,  Comm.  43,  [§  64  et  seq.} 
Great  stress  is,  and  ought  to  be,  laid  upon  the  habits,  employment,  and  character  of 


gested  by  their  finding  has  been  applied 
to  the  satisfaction  of  the  court,  and  wheth- 
er that  rule  shall  not  be  adopted  thereafter 
by  the  court  as  a  precedent  in  like  cases, 
on  the  principle  mentioned  at  the  begin- 
ning of  this  note,  and  in  accordance  with 
the  tendency  of  the  law  to  work  out  exact 
lines  through  the  region  of  uncertainty 
always  to  be  found  between  two  opposite 
extremes,  by  the  contact  of  opposite  de- 
cisions. As  has  been  done,  for  instance, 
in  the  rule  against  perpetuities,  or  as  to 
what  is  a  reasonable  time  for  presenting 
negotiable  paper;  as  is  happening  with 
regard  to  sales,  by  successive  decisions  as 
to  what  are  differences  in  kind,  and  what 
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are  only  differences  of  quality ;  as  has  par^ 
tially  taken  place  with  regard  to  ancient 
lights,  when  the  former  rule,  that  an  in- 
fraction of  a  prescriptive  right  of  light  and 
air,  to  be  illegal,  must  be  substantial,  a 
question  of  fact  for  a  jury  (Back  v,  Stacey, 
2  C.  &  P.  465),  is  giving  place  to  the  exact 
formula  that,  in  ordinary  cases,  the  build- 
ing complained  of  must  not  be  higher 
than  the  distance  of  its  base  from  the 
dominant  windows.  Beadel  o.  Perry,  L. 
R.  3  £q.  465. 

The  substance  of  this  note  will  he 
found  amplified  in  an  article  by  the  writer 
on  the  Theory  of  Torta,  7  Am.  Law  Ben 
652. 
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assumes  the  trust  gratuitously,  he  is  bound  to  good  faith.  He 
is  only  answerable  for  fraud,  or  for  that  gross  neglect  which  is 
evidence  of  fraud.  Indeed,  if  such  a  bailee  had  undertaken 
to  keep  the  goods  safely,  yet,  as  he  hath  nothing  for  keeping 
them,  he  would  not  be  responsible  for  the  loss  of  them  by 
violence,  (b) 

*  The  Soman  law  was  the  same  as  to  the  responsibility  *  568 
of  a  depositary.  He  was  only  answerable  under  that  law 
for  fraud,  and  not  for  negligence.  He  was  not  answerable  if  the 
thing  had  been  stolen  from  him,  even  though  it  had  been  care- 
lessly kept  He  who  commits  his  goods  to  the  care  of  a  negli- 
gent friend,  must  impute  the  loss,  not  to  his  friend,  but  to  his 
own  want  of  prudence ;  or,  as  Bracton,  (a)  who  copied  this  rule 
from  the  Institutes  of  Justinian,  (i)  observed,  he  must  set  down 
the  loss  to  the  account  of  his  own  folly. 

Lord  Coke  {c)  laid  down  a  different  doctrine  on  the  subject  of 
the  responsibility  of  a  depositary.     It  was  held,  in  Sovtheote^B 

the  depositary,  and  they  are  to  be  taken  into  consideration.  In  Sodowsky  v.  McFar- 
land,  8  Dana  (Ky.),  205,  it  was  held  that  a  mere  depositary  or  mandatary  was  liable 
only  on  account  of  loss  from  his  culpahU  negligence. 

(6)  Lord  Holt,  in  Coggs  v,  Bernard,  2  Ld.  Raym.  915 ;  Jones  on  Bailment,  44 ; 
Lord  Holt  followed  the  language  of  the  ciyil  law,  and  said  that  gross  negligence  in 
the  case  of  bailment  was  "looked  upon  as  an  eridence  of  frand."  "Neglect  is  a 
deceit  to  the  bailor ;  for  when  he  intrusts  the  bailee,  upon  his  undertaking,  to  be 
careful,  he  has  put  a  fraud  upon  the  bailor  by  being  negligent."  Sir  William  Jones 
expressed  himse^  too  strongly,  and  Mr.  Justice  Story,  in  his  Commentaries,  has,  I 
think,  clearly  shown,  when  he  laid  it  down  as  a  rule  of  the  common  law,  that  gross 
negligence  was  equivalent  to  fraud.  It  may  arise  from  mere  thoughtlessness  or 
absence  of  mind,  and  consist,  in  some  cases,  with  honesty  of  intention ;  but  U  U  locked 
upon  as  evidence  qffraitdf  and  it  would  require  strong  and  peculiar  circumstances  to 
rebut  that  presumption.  Late  culpsB  finis  est,  non  intelligere  id  quod  omnes  intelli- 
gnnt.  Big.  50.  16.  223.  [See  further  as  to  the  general  rule,  Schermer  v.  Neurath, 
54  Md.  491 ;  Eldridge  v.  Hill,  97  U.  S.  92 ;  Tancil  v.  Seaton,  28  Gratt.  601 ;  Carrington 
V.  Ficklins'  Ex'r,  82  Gratt.  670  ;  Bronnenbuig  r.  Cbarman,  80  Ind.  475  ;  Caldwell  v. 
Hall,  60  Miss.  830 ;  Whitney  v.  First  National  Bank,  55  Vt.  154.  In  Schermer  r. 
Neurath,  supra,  it  is  said  that  the  liability  of  a  gratuitous  bailee  is  not  dependent 
upon  contract.  It  would  seem,  however,  that  the  only  difierenoes  between  a  gratuitous 
and  a  paid  bailee  are  that  the  latter  contracts  to  exercise  a  greater  degree  ot  care  than 
the  former,  snd  that  the  consideration  for  the  contract  in  one  case  is  the  sum  paid 
or  agreed  to  be  paid,  and  in  the  other  is  the  act  of  deposit  See  Holmes's  The 
Common  Law,  195.  The  question  of  negligence  is  for  the  jury,  except  where  the 
facts  disclose  so  clear  a  case  that  the  court  would  set  aside  an  opposite  verdict. 
Schermer  v.  Neurath,  54  Md.  491 ;  Carrington  v.  Ficklins*  Ex'r,  82  Gi-att.  670. — bJ 

(a)  Lib.  3,  c.  2,  99,  b.  {b)  Inst.  3.  15.  8. 

{c)  Co.  Litt  89,  a,  b;  4  Co.  83,  b. 
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case,  that  where  a  person  received  goods  to  keep  safely,  and  they 
were  stolen  by  one  of  his  servants,  he  was  responsible  to  the 
bailor  for  the  loss.  The  reason  of  the  decision  was,  that  there 
was  a  special  acceptance  to  keep  safely,  and  the  case  afiForded 
an  inference  that  the  bailee  had  not  used  that  ordinary  care 
and  diligence  which  such  a  special  acceptance  required,  and  the 
goods  were  stolen  by  one  of  his  own  servants.  It  is  supposed, 
by  Sir  William  Jones, ((2)  that  the  case  itself  may  be  good  law; 
but  the  doctrine  which  Lord  Coke  deduced  from  it  was  not  war- 
ranted by  the  case,  nor  by  reason,  or  the  general  principles  of 
law.     Lord  Coke  said  there  was  no  difference  between  a  general 

acceptance  to  keep,  and  a  special  acceptance  to  keep  safely ; 
*  564  and  he  *  advised  every  one  who  received  goods  to  keep,  to 

accept  specially  to  keep  as  his  own,  and  then  he  would  not 
be  responsible  for  the  loss  by  theft.  But  the  judges  of  the  K«  B., 
in  CoggsY.  Bemardf(a)  expressly  overruled  every  such  deduction 
from  Southeote^s  case;  and  they  insisted  that  there  was  a  mate- 
rial distinction  between  a  general  bailment  and  a  special  accep- 
tance to  keep  safely.^  Lord  Holt  was  of  opinion  that  Coke  had 
improved  upon  Sauthcote^s  case,  by  drawing  conclusions  not 
warranted  by  it;  and  this  has  been  shown  more  fully,  and  with 
equal  acuteness  and  learning,  by  Sir  William  Jones;  and  I 
would  recommend  what  he  says  upon  that  case  as  a  fine  speci- 
men of  judicial  criticism. 

If  the  depositary  be  an  intelligent,  sharp,  careful  man  in 
respect  to  his  own  affairs,  and  the  thing  intrusted  to  him  be  lost 
by  a  slight  neglect  on  his  part,  the  better  opinion  would  seem 

(d)  Jones  on  Bailment,  82,  33,  [42,  43.]  The  opinion  of  the  C.  B.,  in  Kettle  v. 
Bromsall,  Willes,  118,  goes  in  snpport  of  the  point  in  judgment  in  Sonthcote's  case ; 
but  in  the  case  of  Foster  v.  The  Essex  Bank,  17  Mass.  479,  the  doctrine  of  that  case 
is  held  to  be  exploded.  In  this  last  case  there  was  a  special  deposit  of  gold  coin  in 
a  bank,  and  the  cashier  embezzled  it,  with  the  other  property  belonging  to  the  bank  ; 
but  as  there  was  no  eyidence  of  gross  negligence  on  the  part  of  the  bank,  the  iii»»ln'«g 
corporation  was  held  not  liable  to  the  depositor. 

(a)  S  Ld.  Raym.  909. 

^  Such  an  acceptance  is  only  an  under-  Oiblin  v.  KcMullen,  L.  R.  2  P.  C.  817 ; 

taking  to  keep  safely  with  reference  to  Smith  v.  First  Nat.  Bank  in  Westfield,  99 

the  degree  of  care  which,  under  the  cir-  Mass.  605 ;  Knowles  v.  Atlantic  &  St.  L. 

cuiustances,  the  law  required  of  the  de-  R.  R.,  88  He.  65 ;  Eddy  v.  LiyiagBton,  85 

fendant.     Ross  v.  Hill,  2  C.  B.  877,  890.  Mo.  487. 
Foster  v.  The  Essex  Bank  is  followed  in 
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to  be,  that  he  then  is  responsible.  Pothier(i)  says,  that  this 
has  been  a  question  with  the  civilians ;  and  he  is  of  opinion  the 
depositary  would  be  liable  in  that  case ;  for  he  was  bound  to 
that  same  kind  of  diligence  which  he  uses  in  bis  own  affairs, 
and  an  omission  to  bestow  it  was  a  breach  of  fidelity.  But  he 
admits  that  it  would  not  be  a  very  suitable  point  for  forensic 
discussion  to  examine  into  the  character  of  the  depositary ;  and 
that  the  inquiry  into  the  comparative  difference  between  the 
attention  that  he  bestows  on  his  own  affairs,  and  on  the  interest 
of  others,  would  be  a  little  difficult.  An  example  is  stated  by 
Pothier,((?)  to  test  the  fidelity  of  the  depositary.  His  house  is 
on  fire,  and  he  removes  his  own  goods,  and  those  of  the  bailor 
are  burned;  is  he  then  responsible  ?  He  certainly  is,  if  he  had 
time  to  remove  both.  If  he  had  not,  Pothier  then  admits  that  a 
breach  of  faith  cannot  be  imputed  to  him  for  having  saved  his 
own  effects  in  preference  to  those  of  another  intrusted  to  his 
keeping.  But  if  the  goods  intrusted  to  him  were  much 
*more  valuable  than  his  own,  and  as  easily  removable,  *565 
then  he  ought  to  rescue  the  deposited  goods,  and  to  look  to 
them  for  an  average  indemnity  for  the  loss  of  his  own. 

There  are  several  cases  in  which  a  naked  depositary  is  answer 
able  beyond  the  case  of  gross  neglect.  He  is  answerable,  1. 
When  he  makes  a  special  acceptance  to  keep  the  goods  safely. 
2.  When  he  spontaneously  and  officiously  proposes  to  keep  the 
goods  of  another.  He  is  responsible  in  such  a  case  for  ordinary 
neglect ;  for  he  may  have  prevented  the  owner  from  intrusting 
the  goods  with  a  person  of  more  approved  vigilance.  Both  those 
exceptions  to  the  general  rule  on  the  subject  are  taken  from  the 
Digest, (a)  and  stated  by  Pothier  and  Sir  William  Jones.  (J)  3. 
A  third  exception  is,  when  the  depositary  is  to  receive  a  com- 
pensation for  the  deposit.  It  then  becomes  a  lucrative  contract, 
and  not  a  gratuitous  deposit,  and  the  depositary  is  held  to  ordi- 

(h)  Contrat  de  Depdt,  n.  27. 
(c)  Contrat  de  D^pdt,  n.  29. 

(a)  Dig.  16.  8. 1.  85. 

(b)  Pothier,  Contrat  de  D^pdt,  n.  80,  81,  32  ;  Jones  on  Bailment,  47, 48  ;  The  French 
Code  Civil,  art.  1927,  1928;  Code  of  Louisiana,  art.  2908,  2909.  Mr.  Justice  Story, 
in  his  Commentaries,  58,  59,  ib.  158,  [§§  81,  82,  215,]  questions  the  equity  of  the  rule 
of  the  civil  law,  which  exacts  more  than  ordinary  diligence  from  a  bailee,  who  be- 
came such  by  his  spontaneous  and  officious  offer.  He  says  it  is  punishing  a  Mend 
rather  than  a  stranger,  for  an  act  of  disinterested  kindness. 
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nary  care,  and  answerable  for  ordinary  neglect;  and  the  same 
conclusion  follows,  when  the  deposit  is  made  for  the  special 
accommodation  of  the  depositary.  A  warehouseman,  or  deposi- 
tary of  goods  for  hire,  being  bound  only  for  ordinary  care,  is  not 
liable  for  loss  arising  from  accident,  when  he  is  not  in  default ; 
and  he  is  not  in  default  when  he  exercises  due  and  common 
diligence,  (e)  But  he  is  bound  to  see  that  the  place,  in  which 
the  articles  deposited  with  him  are  kept,  is  fit  and  properly 
secured  for  their  reception  and  safety,  ((f)  In  the  case  of 
*  566  goods  bailed  to  be  kept  for  hire,  *  if  the  hire  be  intended 
as  a  compensation  for  house-room,  and  not  as  a  reward  for 
diligence  and  care,  the  bailee  is  only  bound  to  take  the  same 
care  of  the  goods  as  of  his  own ;  and  if  they  be  stolen  by  his 
'  servants,  without  gross  negligence  on  his  part,  he  is  not  liable* 
This  was  so  ruled  by  Lord  Kenyon,  in  Finucane  v.  Small. (a) 

While  on  the  examination  of  this  contract  of  gratuitous  bail- 
ment, and  which  in  the  civil  law  is  termed  depo%itum^  I  have 
been  struck  with  the  learning  and  sagacity  of  Sir  William 
Jones.  But  after  studying  Lord  Holt^s  masterly  view  of  the 
doctrine,  and  especially  the  copious  treatise  of  Pothier,  the 
admiration  which  was  excited  by  the  perusal  of  the  English 
treatise  has  ceased  to  be  exclusive.  Pothier's  essay  on  that 
particular  species  of  bailment  is  undoubtedly  superior  in  the 
extent,  precision,  and  perspicuity  of  its  details,  and  in  the 
aptitude  of  the  examples  by  which  he  explains  and  enforces 
his  distinctions. 

The  person  who  has  only  a  special  property  in,  or  a  mere 
naked  possession  of,  a  personal  chattel,  may  deposit  it,  and  hold 
the  bailee  responsible.  (6)^    But  the  rightful  owner  may  follow 

(c)  Gareide  v.  The  Proprietors  of  the  Trent  Nayigation,  4  T.  R.  581 ;  CailifT  v. 
Danyen,  Peake  Cas.  114 ;  Thomas  v.  Day,  4  Esp.  262.  He  is  not  responsible,  if 
not  chaigeable  with  negligence,  though  the  goods  be  stolen  or  embezsled  by  his 
storekeeper  or  servant    Schmidt  v.  Blood,  9  Wend.  268. 

(d)  Leek  V,  Maestaer,  1  Campb.  188  ;  CSarke  v,  Earnshaw,  Gow,  80.  See  also,  to 
the  same  point,  1  Bell,  Comm.  458. 

(a)  1  Esp.  815.  If  a  horse  be  taken  from  a  naked  depositary  by  authority  of  law, 
as  on^.  /a.  against  the  owner,  he  is  not  responsible.  Shelbury  o.  Sootsford,  Yely.  28  ; 
Edson  V,  Weston,  7  Cowen,  278. 

(6)  Armory  v.  Delamirie,  1  Str.  505  ;  Booth  v.  Wilson,  1  B.  &  Ad.  59. 

^  IhUy  to  return.— Hht  text  is  con-  n.  a.  515,  525.  See  Shaw  «.  Kaler,  106 
finned  by  Bourne  v.  Fosbrooke,  18  C.  B.     Mass.  448  ;  Parker  o.  Lombard,  100  " 
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his  property  into  the  hands  of  the  bailee,  or  of  a  third  person ; 
and  in  a  case  of  disputed  claim  upon  goods  in  the  hands  of  a 
depositary,  he  must,  for  his  own  indemnity,  compel  the  claimants 
to  interplead,  (c)  The  possession  of  the  depositary  is,  for  many 
purposes,  deemed  in  law  to  be  the  possession  of  the  depositor, 
for  the  better  security  of  his  right,  and  the  enlargement  of  his 
remedies. 

The  depositary  is  bound  to  restore  the  deposit,  upon  de- 
mand, to  the  bailor,  from  whom  he  received  it,  unless  another 

(e)  Thorp  v.  Bnrling,  11  Johns.  285  ;  Brownell  v.  Manchester,  1  Pick.  282 ;  Taylor 
V.  Plumer,  8  Maule  &  8.  562  ;  Rich  v.  Aldred,  6  Mod.  216. 

405 ;  [Brewster  v,  Warner  (Mass.,  1888),  without  his  fault,  Watkins  v.  Roberts, 

17  Rep.  50.]    It  has  been  said  that  the  28  Ind.  167.    He  cannot  refuse  to  deliyer 

bailee  can  set  up  the  title  of  another  per-  money  deposited  with  him  to  the  credit 

son  than  his  bailor,  only  when  he  depends  of  the  plaintiff  on  the  ground  that  the 

upon  the  right  and  title,  and  has  the  au-  bailment  was  fraudulent  as  against  cred- 

thority  of  that  person ;  as  in  the  case  of  itors  of  the  bailor,  and  the  fraud  known 

what  is  equivalent  to  an  eyiction  by  title  to  the  plaintiff,  if  the  creditors  baye  not 

paramount  (or)  Biddlev.  Bond,6Be6t&S.  moved.    Brown  v.   Thayer,  12  Gray,  1. 

225  ;  84  L.  J.  n.  s.  Q.  B.  137  ;  Thome  v.  But  it  seems  that  a  banker  may  refuse  to 

Tilbury,  8  Hurlst.  &  N.  584, 587;  Sheridan  pay  the  check  of  a  customer, —  an  exec- 

V.  New  Quay  Co.,  4  C.  B.  n.  s.  618,  650  ;  utor  and  drawing  as  such,— if  a  breach 

European  &  A.  R.  Mail  Co.  v.  Royal  Mail  of  trust  is  intended,   and  the  banker  is 

S.  P.  Co.,  80  L.  J.  N.  8.  0.  B.  247  ;  8  Jur.  privy  to  the  intent ;  although,  it  seems,  if 

N.  8.  186  ;  10  C.  B.  N.  8.  Am.  ed.  860  ;  he  is  not  interested  in  the  transaction,  and 

Brown  v.  Thayer,  12  Gray,  1.  [And  not  only  incidentally  becomes  aware  of  what 

even  then,  if  he  knew  of  the  ju8  tertii  when  is  intended,  he  cannot  set  up  a  jtu  tertiu 

he  received  the  goodB,  Ex  parte  Davies,  19  Gray  v.  Johnston,  L.  R.  3  H.  L.  1,  11, 

Ch.  D.  86.     See  further,  Palmtag  v,  Don-  14. 

trick,  59  Gal.  154;  Dodge  V.  Meyer,  61  Cal.  It  may  be  mentioned  here  that  if  a 

405.]    So  a  borrower  of  a  chattel  has  been  bailee  converts  the  chattel,  an  action  of 

held  bound  to  return  it  before  setting  up  a  detinue  will  not  be  barred  until  the  stat- 

title  in  himself.   Simpson  v,  Wrenn,  50  111.  utory  time  after  a  demand  and  refusal  to 

222.    But  the  bailee  may  set  up  a  seizure  deliver  in  ordinary  course,  although  the 

of  the  goods  under  an  attachment  against  bailor  might  have  brought  trover  imme- 

thirdpersons.  Stiles  V.  Davis,  1  Black,  101;  diately  on  the  conversion,  and  the  stat- 

Wareham  Bank  v.  Burt,  5  Allen,  113 ;  or  utory  period   has  run   since  that  time, 

that  they  were  forcibly  taken  from  him  Wilkinson  v.  Verity,  L.  R.  6  0.  P.  206. 

(x)  The  bailee  may  show  a  subse-  255 ;  Roberts  v.  Noyee,  76  Maine,  590. 
quently  acquired  title  in  himself,  or  an  He  cannot  set  up  against  his  bailor  the 
assignment  by  the  bailor  to  another,  but  title  of  a  third  person  under  whose  author- 
he  cannot  deny  the  bailor's  title  when  the  ity  he  does  not  claim  to  defend.  Rogers 
bailment  began.  Bricker  v.  Stroud,  56  v.  Lambert,  24  Q.  B.  D.  578. 
Mo.  App.  183;  Moses  v.  Taylor,  6  Mackey, 
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*  567  *  person  appears  to  be  the  right  owner.     The  bailee  has  a 
good  defence  against  the  bailor,  if  the  bailor  had  no  valid 
title,  and  the  bailee  on  demand  delivers  the  goods  bailed  to  the 
rightful  owner,  (a)    He  is  to  deliver  it  in  the  state  in  which  he 
received  it,  and  with  the  profits  or  increase  which  it  has  pro- 
duced; and  if  he  fails  in  either  of  these  respects,  he  becomes 
responsible,  (b)    He  is  equally  so,  as  we  have  already  seen,  if  he 
has  been  wanting  in  fidelity,  or  in  that  ordinary  care  applicable 
to  his  situation,  character,  and  circumstances,  which  is  evidence 
of  it.     It  has  been  made  a  question,  whether  the  depositary 
could  lawfully  restore  the  article  deposited  to  one  out  of  two 
or  more  joint  owners,  and  when  the  thing  was  incapable  of 
partition.     Sir  William  Jones  (c)  refers  to  a  case  in  12  Hen.  IV. 
18,  abridged  in  Bro.  tit.  Bailment,  pi.  4,  where  it  was  held  that 
one  joint  owner  could  not  alone  bring  the  action  of  detinue 
against  the  bailee ;  for  if  they  were  to  sue  separately,  the  court 
could  not  know  to  which  of  them  to  deliver  the  chattel.     The 
Roman  law  (d)  states  the  case  of  a  bailment  of  a  sum  of  money 
sealed  up  in  a  box,  and  one  of  the  owners  comes  to  demand  it. 
In  that  case,  it  is  said,  the  depositary  may  open  the  box,  and 
take  out  his  proportion  only,  and  deliver  it     But  if  the  thing 
deposited  cannot  be  divided,  then  it  is  declared  that  the  deposi- 
tary may  deliver  the  entire  article  to  the  one  that  demands  it, 
on  taking  security  from  him  for  that  proportion  of  the  interest 
in  the  article  which  does  not  belong  to  him ;  and  if  he  refuses  to 
give  the  security,   the  depositary  is  to  bring  the  article  into 
court.     This  implies  that  it  would  not  be  safe  to  deliver  the 
thing  to  one  alone ;  and  the  rule  was  correctly  laid  down  by  Sir 
William  Jones.     If  the  persons   claiming  as  depositors  have 
adverse  interests,  the  deposit  is  to  be  delivered  to  him  who  is 
adjudged  to  have  the  right;  and  it  cannot  be  safely  delivered 
until  the  adverse  interests  are  settled.     The  claim  may  be  settled 
at  law  in  the  action  of  detinue  in  which,   by  the  process  of 
garnishment^  the  rival  claimant  is  brought  into  the  suit     But  a 
more  convenient  and  extensive  remedy  is  afforded  in  equity,  by 

(a)  King  v.  Richards,  6  Wharton,  418. 

(b)  Pothier,  Contrat  de  Mandat,  n.  58,  59 ;  Pr^t  a  Usage,  n.  31,  88,  78,  74  ;  Gftina 
V.  Hairie,  TeW.  50 ;  Coggs  v,  Bernard,  2  Ld.  Baym.  909 ;  Civil  Code  of  Lonisiaiia, 
art  2919. 

(e)  Essay  on  Bailment,  [52].  (d)  Dig.  16.  8.  1.  86.  87. 
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a  bill  of  interpleader,  which  may  be  applied  to  all  casefl  in 
which  conflicting  claimants  of  the  same  debt  or  duty  have 
•interfered,  and  apprised  the  depositary  of  their  demand  *668 
upon  him  for  their  deposit. (a)  And  in  the  case  of  a  joint 
bailment,  the  deposit  cannot  safely  be  restored  by  the  bailee, 
unless  all  the  proprietors  are  ready  to  receive  it,  or  one  of  them 
demands  it  with  the  consent  of  the  rest  (6)  ^  The  depositary  has, 
perhaps,  strictly  speaking,  no  property,  general  or  special,  in 
the  article  deposited,  (e)  He  has  only  the  naked  custody  or 
possession,  and  he  cannot  use,  and  much  less  dispose  of,  the 
subject  without  the  express  or  presumed  permission  of  the 
depositor,  and  whether  the  case  will  or  will  not  warrant  the  pre- 
sumption of  that  permission,  will  depend  upon  circumstances,  (d) 
But  his  right  of  possession  gives  him  a  right  of  action,  if  his 
possession  be  unlawfully  disturbed,  or  the  property  injured,  (e) 

(a)  Mr.  Justice  Story  says,  that  where  the  parties  claim  in  ahsolutely  adyerse 
rights,  not  founded  in  any  [privity]  of  title,  or  any  common  contract,  the  bailee  must 
defend  himself  as  well  as  he  may,  for  he  cannot  compel  mere  strangers  to  interplead. 
Comra.  on  Bailments,  84,  86,  2d  ed.  [§  110.]  This,  if  it  he  a  rule  in  chancery,  is  a  de- 
fect in  the  equity  process  and  jurisdiction  greater  than  I  had  apprehended.  Inter- 
pleader is  where  the  depositary  holds  as  depositary  merely,  and  the  claims  are  made 
against  him  in  that  character  only.  The  plaintiff  must  not  he  under  any  liabilities 
to  either  of  the  defendants,  beyond  those  which  arise  from  the  title  to  the  property 
in  contest.  Lord  Cottenham,  in  Crawshay  v.  Thornton,  2  Kylne  &  Cr.  1,  19,  and  in 
Hoggart  V.  Cutta,  1  Cr.  &  Phil.  197. 

{b)  May  v.  Harvey,  13  East,  197.  The  C<Me  Napoleon  says,  that  the  depositary 
must  not  give  up  the  thing  deposited,  except  to  the  order  of  him  who  deposited  it ; 
and  if  he  who  made  the  deposit  dies,  and  there  be  several  heirs,  it  must  be  yielded  up 
to  them  each  according  to  his  share  and  portion ;  and  if  the  thing  deposited  cannot 
be  divided,  the  heirs  must  agree  among  themselves  as  to  the  receiving  it.  Art.  1987, 
1989.  The  Civil  Code  of  Louisiana  has  adopted  the  same  provisions  ;  art.  2920,  2922  ; 
and  both  those  codes  leave  the  inference  to  be  drawn,  that  if  the  thing  be  indivisible, 
it  cannot  safely  be  delivered  to  one  of  two  or  more  claimants,  without  their  Joint 
agreement  or  consent.  See  also  Story's  Comm.  87-90,  [§§  114>116,]  as  to  the  duty 
of  the  depositary  in  respect  to  delivery  in  cases  of  a  joint  bailment. 

(c)  Story's  Comm.  on  Bailment,  f  98. 

id)  Dig.  16.  8.  29  ;  Pothier,  Traits  de  D^pdt,  n.  84  ;  French  Code  Civil,  art.  1980  ; 
Code  of  Louisiana,  art.  2911  ;  Story's  Comm.  67-69,  2d  ed.  [§§  89-92.] 

(e)  Dig.  16.  3.  17  ;  1  Bell's  Comm.  257  ;  Rooth  v.  Wilson,  1  B.  &  Aid.  69  ;  Hai  lop 
V.  Hoare,  8  Atk.  44;  1  Wils.  8;  Lord  Coke,  in  Isaack  r.  Clark,  2  Bulst.  811; 
Story's  Comm.  67,  [§  98  ;]  Moore  v,  Kobinson,  2  B.  &  Ad.  817.  See  infra,  685.  The 
general  rule  is,  that  actual  and  lawful  possession  of  personal  property  is  sufficient  to 
maintain  trespass  or  trover  against  all  persons  except  the  lawful  owner.    Armory  v, 

1  Brandon  v.  Scott,  7  El.  &  BL  284 ;  Harper  v.  CkKLseU,  L.  R.  6  Q.  B.  422  i  89 
L.  J.  N.  a.  Q.  B.  186. 
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If  he  sells  the  goods  deposited  for  a  particular  purpose,  in  breach 
of  his  trust,  the  bona  fide  purchaser,  without  notice,  is  not  pro- 
tected against  the  real  owner.  (/)  The  same  reasonable  care  ia 
requisite,  in  the  case  of  goods  coming  to  one's  possession  by 
finding,  as  in  the  case  of  a  gratuitous  deposit  (^) 

2.  Of  Mandatnin.  —  Mandate  is  when  one  undertakes,  withoat 
recompense,  to  do  some  act  for  another  in  respect  to  the  thing 
bailed.  In  the  case  of  a  deposit,  says  Mr.  Justice  Story,  (A)  the 
principal  object  of  the  parties  is  the  custody  of  the  thing,  and 
the  service  and  labor  accompanying  the  deposit  are  merely 
*  569  accessorial.  In  the  case  of  a  mandate,  the  labor  and  *  ser- 
vice are  the  principal  objects  of  the  parties,  and  the  thing 
is  merely  accessorial. 

If  the  mandatary  undertakes  to  carry  the  article  from  one 
place  to  another,  he  is  responsible  only  for  gross  neglect,  or  a 
breach  of  good  faith.  But  if  he  undertakes  to  perform  gratui- 
tously some  work  relating  to  it,  then,  in  that  case.  Sir  William 
Jones  maintains  that  the  mandatary  is  bound  to  use  a  degree  of 

Delamirie,  1  Str.  505 ;  Fisher  v.  Cobb,  6  Yt.  622  ;  Giles  v.  OroYer,  6  Bli|;h  (n.  8.X 
277  ;  [Tancil  v.  Seaton,  28  Gratt  601  ;  ]  Sutton  v.  Back,  S  Taunt.  302 ;  Oughton  ». 
Seppings,  1  B.  &  Ad.  241  ;  Story's  Comm.  S§  98,  94.  lu  MiUer  v.  Adait,  16  Wend. 
835,  it  was  held,  after  a  learned  discussion,  that  replevin  would  lie  by  a  receiptor  <A 
goods  taken  on  execution  against  a  mere  wrongdoer.  See,  in  Story  on  Bailments, 
93-99,  2d  ed.  [§§  124-135,]  an  instructive  digest  of  the  law  in  the  New  England  States, 
in  respect  to  the  rights  of  the  parties  in  the  case  of  goods  attached  by  public  officers, 
on  mesne  process  for  debts,  and  bailed  to  some  third  person,  to  be  forthcoming  upon 
demand,  or  in  time  to  respond  to  the  judgment  Though  the  bailee  has  no  property 
whatever  in  the  goods,  and  but  a  mere  naked  custody,  yet  the  better  opinion  wonld 
seem  to  be  that  his  possession  is  a  sufficient  ground  for  a  suit  against  a  wrongdoer. 
It  has  been  so  decided  in  New  Hampshire,  in  Poole  o.  Syroonds,  1  N.  H.  289,  tnd 
this  is  the  principle  in  the  case  from  Wendell.  Thayer  v.  Hutchinson,  18  Vt.  504, 
8.  P.  The  bailee,  having  a  special  property,  recovers  only  the  value  of  his  special 
property  as  against  the  owner;  but  the  value  of  the  whole  property  as  against  a 
stranger,  and  the  balance  beyond  the  special  property,  he  holds  for  the  general 
owner.     White  v.  Webb,  15  Conn.  802. 

(/)  See  supra,  825. 

(g)  Doct  &  Stu.  Dial.  2,  c.  88  ;  Lord  Coke,  in  Isaack  v.  Clark,  2  Bulst.  812  ; 
Story's  ConiDL  61-66,  [§§  85-87.]  Mr.  Justice  Story,  in  his  Comm.  on  BailroentH, 
S  83,  2d  ed.,  considers  the  caise  of  goods  or  chattels  placed  on  the  land  of  another,  by 
unavoidable  casualty  or  necessity,  as  an  involuntary  deposit,  and  that  the  owner  of  the 
articles,  in  a  case  free  from  negligence  or  fault  on  his  part,  may  enter  and  take  them 
away,  without  being  chaigeable  in  trespass.  See  suprti,  389  ;  and  also  the  American 
Jurist  for  January,  1839,  xx.,  where  the  sutgect  is  learnedly  examined.  £McLeod  sl 
Jones,  105  Mass.  408.] 

(h)  Storv's  Comm.  108,  [§  140.] 
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diligence  and  attention  suitable  to  the  undertaking,  and  adequate 
to  the  performance  of  it.  (a)  The  doctrine  declared  in  Shielh 
Y.  Blackbume  (6)  is,  that  the  mandatary's  responsibility  is  not 
greater  in  the  latter  case  than  in  the  former,  unless  his  employ- 
ment implies  competent  skill.  Mr.  Justice  Story  (c)  considers 
that  Sir  William  Jones  has  expressed  himself  inaccurately  on 
this  point ;  and  he  discusses  the  merits  of  the  distinction  with 
great  force  and  accurate  research.  It  is  admitted  by  Sir  William 
Jones  that  a  bailee  of  this  species  ought  regularly  to  be  answer- 
able only  for  a  violation  of  good  faith ;  but  if  he  does  undertake 
a  business  which  requires  a  degree  of  diligence  and  attention 
for  its  performance,  that  diligence  ought  to  be  required  of  him, 
unless  he  assumed  the  task  at  the  pressing  solicitation  of  the 
party  interested,  and  without  any  pretensions  to  competency,  (d) 

A  distinction  exists  between  nonfeasance  and  misfeasance,  that 
is,  between  a  total  omission  to  do  an  act  which  one  gratuitously 
promises  to  do,  and  a  culpable  negligence  in  the  execution  of  it. 
It  is  conceded  in  the  English,  as  well  as  in  the  Roman  law,  that 
if  a  party  makes  a  gratuitous  engagement,  and  actually  enters 
upon  the  execution  of  the  business,  and  does  it  amiss,  through 
the  want  of  due  care,  by  which  damage  ensues  to  the  other 
party,  an  action  will  *lie  for  this  misfeasance.  But  Sir  *670 
William  Jones  contends,  that  by  the  English  law,  as  well 
as  by  the  Roman  law,  an  action  will  lie  for  damage  occasioned 
by  the  non-performance  of  a  promise  to  become  a  mandatary, 
though  the  promise  be  merely  gratuitous.  There  is  no  doubt 
that  is  the  doctrine  of  the  civil  law ;  but  it  was  shown  by  the 
Supreme  Court  of  New  York,  in  Thome  v.   DeaB^{a)^  that  Sir 

(a)  Jones  on  Bailments,  40,  58.  In  Wilson  v.  Brett,  11  M.  &  W.  118,  it  was 
declared  that  a  gratuitous  bailee,  when  his  profession  or  situation  is  such  as  to  imply 
the  possession  of  competent  skill,  is  liable  for  neglect  to  use  it. 

(h)  1  H.  Bl.  158.  (c)  Story's  Comm.  125-188,  [§§  174-188.] 

(d)  See  the  opinion  of  Judge  Porter,  of  Louisiana,  referred  to  in  a  subsequent  page, 
under  this  head,  in  faYor  of  the  distinction  made  by  Sir  William  Jones. 

(a)  4  Johns.  84  ;  Elsee  v.  Gatward,  5  T.  B.  148,  8.  P. 

1  The  difficulty  ot  the  early  cases  was  was  not  a  consideration  ;  and  this  was  the 

how  an  action  of  trespcus  on  the  case  could  original  difficulty  in  the  way  of  the  action 

be  brought  for  a  nonfeasance.     This  diffi-  of  assumpsit,  as  a  branch  of  the  action  on 

cnlty,  based  on  the  want  of  analogy  be-  the  case.    Consideration  is  not  adyerted 

tween  a  nonfeasance  and  a  trespass,  was  to  in  the  earlier  cases.     See  a  further  dia- 

as  great  when  there  was  as  when  there  cussion,  0  Am.  Law  Bev.  48  et  seq, 
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William  Jones  had  mistaken  some  of  the  ancient  English  cases 
on  this  point,  and  that  the  uniform  current  of  the  decisions, 
from  the  time  of  Henry  VII.  to  this  day,  led  to  the  conclusion 
that  a  mandatary,  or  one  who  undertakes  to  do  an  act  for 
another  without  reward,  is  not  answerable  for  omitting  to  do  the 
act,  and  is  only  responsible  when  he  attempts  to  do  it,  and  does  it 
amiss.  In  other  words,  he  is  responsible  for  a  misfeasance,  bat 
not  for  a  nonfeasance,  even  though  special  damages  be  averred. 

In  the  great  case  of  Cogg9  v.  Bernard^  the  defendant  under- 
took, gratis^  to  carry  several  hogsheads  of  brandy  from  one  cellar 
and  deposit  them  in  another ;  and  he  did  it  so  negligently  and 
improvidently,  that  one  of  the  casks  was  staved  and  the  brandy 
lost.  The  K.  B.  held  that  the  defendant  was  answerable  for  the 
damage,  on  the  groimd  of  his  neglect  and  carelessness,  though 
he  was  not  a  common  carrier,  and  though  he  was  to  have  nothing 
for  his  trouble.  If  the  mischief  had  happened  by  any  person 
who  had  met  the  cart  in  the  street,  the  bailee  would  not  have 
been  chargeable;  but  the  neglect  or  want  of  ordinary  care  in 
that  case  was  a  breach  of  trust ;  and  a  breach  of  trust,  under- 
taken voluntarily,  is  a  good  ground  of  action.  Lord  Holt 
admitted,  that  if  the  agreement  had  been  executory,  or  to  carry 
the  brandy  at  a  future  time,  the  defendant  would  not  have  been 
bound  to  carry  it;  but  in  the  case  before  him,  the  defendant 

had  actually  entered  upon  the  execution  of  the  trust,  and 
*571  *  having  done  so,  he  was  bound  to  use  a  degree  of  diligence 

and  attention  adequate  to  the  performance  of  his  under- 
taking, (a) 

The  case  of  Msee  v.  Oatward  (b)  is  a  decision  of  the  E.  B.  to 
the  same  point.  It  was  decided  upon  the  doctrine  of  Cogg9  v. 
Bernard^  and  of  the  ancient  authorities  referred  to  by  the  court 
in  that  case.  The  court  recognized  the  justness  of  the  distinc- 
tion, that  if  a  party  undertakes  to  perform  a  work,  and  proceeds 
to  the  employment,  he  makes  himself  liable  for  any  misfeasance 

(a)  Receiring  a  letter  to  deliyer,  or  money  to  pay,  or  a  note  by  a  bank  to  OQUect* 
and  by  negligence  omitting  to  perform  the  tmst,  the  mandatary,  thongh  acting  gra- 
tuitously, becomes  responsible  for  damages  resulting  from  his  negligence.  The 
deliyery  and  receipt  of  the  letter,  money,  or  note  creates  a  sufficient  consideration  to 
Hiipport  the  contract,  and  is  a  part  execution  of  it.  Dumford  v.  Patterson,  7  Martin 
(La.),  460 ;  Shillibeer  v.  Glyn,  2  M.  &  W.  145  ;  Story  on  BaUments,  121-128,  2d  ed. 
[f!  170-172.]     [But  see  6  Am.  Law  Rev.  47.] 

(6)  5  T.  R.  148. 
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in  the  course  of  that  work.  But  if  he  undertakes  without  con- 
sideration, and  does  not  proceed  on  the  work,  no  action  will  lie 
against  him  for  the  nonfeasance,  unless  it  be  in  special  cases, 
as  in  the  case  of  a  common  carrier,  porter,  ferryman,  farrier,  or 
innkeeper,  who  are  bound,  from  their  situations  in  life,  to  per- 
form the  work  tendered  to  them,  or  the  employment  assumed  by 
them. 

A  bailee,  who  acts  gratuitously,  in  a  case  in  which  neither 
his  situation  nor  employment  necessarily  implied  any  particular 
knowledge  or  professional  skill,  is  held  to  be  responsible  only 
for  bad  faith  or  gross  negligence,  (c*)  Thus,  where  a  general 
merchant  undertook,  voluntarily,  and  without  reward,  and  upon 
request,  to  enter  a  parcel  of  goods  for  another,  together  with  a 
parcel  of  his  own  of  the  same  sort,  at  the  custom-house,  for 
exportation,  and  he  made  an  entry  under  a  wrong  denomination, 
whereby  both  parcels  were  seized ;  it  was  held  that  he  was  not 
liable  for  the  loss,  inasmuch  as  he  took  the  same  care  of  the 
goods  of  his  friend  as  of  his  own,  and  had  not  any  reward  for 
his  undertaking;  and  he  was  not  of  a  profession  or  employment 
that  necessarily  implied  skill  in  what  he  undertook.  (c2)  The 
defendant  in  that  case  acted  with  good  faith,  and  that  was  all 
that  could  be  required.  The  case  would  have  been  different  if 
a  ship  broker,  or  a  clerk  in  the  custom-house,  had  undertaken  to 
enter  the  goods,  because  their  situation  and  employment 
would  necessarily  imply  *  a  competent  degree  of  knowledge  *  672 
in  making  such  entries.  So,  if  a  surgeon  should  under- 
take, ffratisj  to  attend  a  wounded  person,  and  should  treat  him 
improperly,  he  would  be  liable  for  improper  treatment,  because 
his  profession  implied  skill  in  surgery.  If,  however,  the  busi- 
ness to  be  transacted  presupposes  the  exercise  of  a  particular 
kind  of  knowledge,  and  a  person  accepts  the  oflSce  of  mandatary, 
totally  ignorant  of  the  subject,  then  it  has  been  said  that  he 
cannot  excuse  himself  on  the  ground  that  he  discharged  his  trust 
with  fidelity  and  care.  A  lawyer,  who  would  undertake  to  per- 
form the  duties  of  a  physician ;  a  physician,  who  would  become 
an  agent  to  carry  on  a  suit  at  law ;  a  bricklayer,  who  would  pro- 
pose to  repair  a  ship,  or  a  landsman  to  navigate  a  vessel,  are 

(c)  Doonnan  v.  Jenkins,  2  Ad.  A  £1.  266 ;  Beardalee  v.  RichardBon,  11  Wend.  25  ; 
Story  on  Bailments,  {  174. 

(d)  ShieUB  v.  Blackbanie,  1  H.  BL  158. 

[948] 


•  578  OF  PEBSONAL  FBOPEBTT.  [PART  T. 

cited  as  examples  to  illustrate  the  distinction.  Bnt  if  the 
agent  has  the  qualifications  necessary  for  the  discharge  of  the 
ordinary  duties  of  the  trust  imposed,  it  is  sufficient  to  exempt 
him  from  responsibility  for  errors  into  which  a  man  of  ordinary 
prudence  might  have  fallen,  (a)  It  is  a  little  difficult  to  recon* 
cile  the  opinions  on  this  point  of  a  gratuitous  undertaking  to  do 
some  business  for  another ;  but  the  case  of  ShieUs  t.  Bladcburme 
contains  the  most  authoritative  declaration  of  the  law,  in  favor 
of  the  more  limited  responsibility  of  the  bailee.  There  are, 
however,  a  number  of  instances  in  which  such  a  mandatary 
becomes  liable  for  want  of  due  care  and  attention,  (b)  Thus,  it 
has  been  held  to  be  an  act  of  negligence  sufficient  to  render  a 
gratuitous  bailee  responsible,  for  him  to  have  turned  a  horse, 
after  dark,  into  a  dangerous  pasture,  to  which  he  was  unaccus- 
tomed, and  by  which  means  the  loss  of  the  horse  ensued,  (e)  So 
if  a  mandatary  undertakes  specially  to  do  the  work,  he  may, 
like  a  depositary,  be  answerable  for  casualties ;  and  if  he  spon- 
taneously and  officiously  offers  to  do  the  act,  he  may  be  respon- 
sible beyond  the  case  of  gross  negligence,  and  be  held 
*678  *to  answer  for  slight  neglect  (a)  There  is  reason,  how- 
ever, to  believe  that  this  head  of  mafuUMtum,  in  the  Essay 
on  Bailment,  was  not  examin,ed  with  perfect  accuracy,  and 
especially  when  the  distinguished  author  undertook  to  prove 
from  the  English  law,  what  he  certainly  failed  to  show,  that  an 
action  lay  for  the  nonfeasance  in  promising  to  do  a  thing  gra- 
tuitously, and  omitting  altogether  to  do  it  The  civil  law  did 
undoubtedly  contain  such  a  principle ;  and  Pothier,  in  his  elabo- 
rate treatise  on  the  contract  of  mandatum^(b)  adopts  the  power- 

(a)  Porter,  J.,  in  Percy  v.  Millandon,  20  liartm  (La.),  77.  Mr.  Jiutioe  Porter 
diaeents  from  the  more  severe  doctrines  of  Pothier,  in  his  Tndt^  da  Gontnt  de  Handat, 
n.  48,  on  this  point,  and  he  is  deemed  by  Mr.  Justice  Story  to  have  oomhated,  with 
entire  success,  the  doctrines  of  Pothier. 

{b)  The  best  general  test,  says  Mr.  Justice  Story  (Comm.  on  Bailment,  187,  Sd  ed. 
[f  186],)  is  to  consider  whether  the  mandatary  has  omitted  that  care  which  bailees 
without  hire,  or  of  common  prudence,  are  accustomed  to  take  of  pix>perty  of  that 
description.  The  cases  put  by  Sir  William  Jones  and  Lord  Stowell,  Jones  on  Bail- 
ment, 62,  the  case  of  Rendsbei^,  6  C.  Rob.  142,  155,  and  the  case  of  Tracy  v.  Wood, 
decided  before  Mr.  Justice  Story,  8  Mason,  182,  are  striking  illustrmtions  of  the  nice 
and  difficult  line  of  distinction  between  what  is  and  what  ia  not  sofficieiit  diligmoa 
in  the  bailee  under  the  circumstances. 

(e)  Booth  V.  Wilson,  1  B.  &  Aid.  59. 

(a)  Jones  on  Bailment,  41,  48,  94 ;  vide  sttpnif  565. 

lb)  Traits  du  Contrat  de  Mandat 
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ful  reasoning  and  yerj  sound  maxims  of  the  civil  law  on  the 
subject  of  the  responsibility  of  the  mandatary,  (e)  But  the  Eng- 
lish law,  as  has  been  abundantly  shown  from  the  cases  already 
referred  to,  never  carried  the  liability  of  the  mandatary  to  the 
same  extent  He  is  bound  to  account  for  the  due  performance 
of  the  trust  he  assumes,  upon  the  principles  already  stated ;  and 
if  the  bailor  sustains  damages  by  his  fraud,  or  gross  negligence, 
or  misuser,  he  must  answer  for  the  same,  (d)  On  the  other  hand, 
if  the  mandatary  bestows  the  requisite  care  and  diligence,  he  is 
justly  entitled  to  indemnity  against  his  necessary  expenses  and 
necessary  incidental  contracts ;  and  so  if  he  sustains  loss  and 
injury  in  the  execution  of  the  trust,  and  of  which  the  service 
was  the  cause,  the  bailor  ought  to  indemnify  him,  upon  prin- 
ciples of  moral,  if  not  of  legal  obligation.  («) 

3.  Of  Commodatum.  —  This  is  a  bailment  or  loan  of  an  article 
for  a  certain  time  to  be  used  by  the  borrower  without  paying  for 
the  use.  This  loan  for  use  is  to  be  distinguished  from  a  loan 
for  consumption,  or  the  mutuwn  of  the  Roman  law.  The  latter 
was  the  loan  of  com,  wine,  oil,  and  other  things  that  might  be 
valued  by  weight  or  measure,  and  the  property  was  transferred. 
The  value  only  was  to  be  returned  in  property  of  the  same  kind, 
and  the  borrower  was  to  bear  the  loss  of  them,  even  if  destroyed 
by  inevitable  accident.  (/)  In  the  case  of  the  commodatumj  or 
loan  for  use,  as  a  horse,  carriage,  or  book,  the  same  iden- 
tical article  or  thing  is  to  be  returned,  *  and  in  as  good  a  *  574 
plight  as  it  was  when  it  was  first  delivered,  subject,  how- 
ever, to  the  deterioration  arising  from  the  ordinary  and  reason- 
able use  of  the  loan,  and  which  deterioration  the  lender  is  to 
bear,  (a)  The  borrower  has  no  special  property  in  the  thing 
loaned,  though  his  possession  is  sufficient  for  him  to  protect  it 
by  an  action  of  trespass  against  a  wrongdoer,  (i)  The  Roman 
and  the  English  law  coincide  in  respect  to  the  conclusions  on 

(c)  See  Dig.  17.  tit.  1,  and  Inst.  8,  tit.  27,  and  Code  4,  tit.  86,  on  the  contract  of 
Jfcmdatum, 

{d)  Pothier,  h.  t.  n.  61-60. 

{e)  Pothier,  Contrat  de  Mandat,  n.  68-82 ;  Stot/a  Comm.  142-146,  2d  ed.  [§§  197- 
201.] 

(/)  Inst.  8.  16;  Dig.  12.  1.  2.  1 ;  idem,  44.  7.  1.  2 ;  Pothier,  Pi^t  a  Uaage,  n.  10; 
Story  on  BaOment,  198,  194,  2d  ed.  [§  288.] 

(a)  Dig.  18.  6.  19  &  28  ;  Pothier,  Pr^t  a  Usage,  n.  89 ;  Story's  Comm.  [§  269.] 

{h)  Barton  v.  Hoghes,  2  Bing.  178  ;  Hud  v.  West,  7  Cowen,  762. 
VOL.  n. — 60  [946] 
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tbifl  bead«  The  borrower  cannot  apply  the  thing  borrowed  to 
any  other  than  the  very  purpose  for  which  it  was  borrowed ;  {e) 
nor  permit  any  other  person  to  use  the  thing  loaned,  for  soch  a 
gratuitous  loan  is  strictly  a  personal  favor ;  (<2)  nor  keep  it  beyond 
the  time  limited;  (e)  nor  detain  it  as  a  pledge  for  any  demand 
he  may  otherwise  have  against  the  bailor.  (/)  If  the  article 
perish,  or  be  lost  or  injured  by  theft,  accident^  or  casualties, 
which  could  not  be  foreseen  and  guarded  against,  or  by  the  wear 
and  tear  of  the  article  in  the  reasonable  use  of  it,  without  any 
blame  or  neglect  imputable  to  the  borrower,  the  owner  must 
abide  the  loss.(^)  The  owner  cannot  require  greater  care  on 
the  part  of  the  borrower  than  he  had  a  right  to  presume  the 
borrower  was  capable  of  bestowing.  If  a  spirited  horse  be  lent 
to  a  raw  youth,  and  the  owner  knew  him  to  be  such,  the  circum- 
spection of  an  experienced  rider  cannot  be  required ;  and  what 
would  be  neglect  in  the  one,  would  not  be  so  in  the  other.  (A)  ^ 
Pothier  says,   that  the  borrower  is  bound  to  bestow  on  the 

preservation  of  the  thing  borrowed,  not  merely  ordinary, 
*676  *but  the  greatest  care;  and  that  he  is  responsible,  not 

merely  for  slight,  but  for  the  slightest  neglect.      This  was 

(c)  Dig.  47.  2.  40 ;  Pothier,  Tndt^  da  Pr6t  a  Unge,  n.  20-2S  ;  id.  n.  58,  60  ;  Lend 
Holt,  in  CoggB  V.  Bernard,  2  Ld.  Baym.  915  ;  Wheelock  v.  Wheeliight,  5  ICaae.  104  ; 
Story's  Coram.  161,  162,  2d  ed.  [§§  282,  288.] 

(d)  Bringloe  v.  Morrice,  1  Mod.  210  ;  Story**  Comm.  161,  2d  ed.[S{  284,  285.] 

(e)  Story's  Comm.  170,  [§  257.] 

(/)  Code,  4.  28.  4 ;  Pothier,  Pret  a  Usage,  n.  44. 

(g)  Inst.  8.  15.  2 ;  Dig.  13.  6.  20  ;  id.  44.  7.  1.  4  ;  Pothier,  Piet  a  Usage,  n.  89,  53  ; 
Bell's  Comm.  i.  255  ;  Key's  Maxims,  91,  c.  48  ;  Jones  on  Bailment,  64,  65.  If  the 
thing  be  not  returned  on  a  loan  to  use,  the  harden  of  proof  naturally  and  justly  lies 
with  the  borrower  to  account  satisfactorily  for  the  loss,  or  pay  the  ralue.  Pothier, 
Traits  du  Pr^t  a  Usage,  n.  40 ;  ib.  des  Oblig.  n.  620.  If  the  artiele,  o  tUne^/ar 
insianee,  perish  through  neglect  or  imprudent  conduct,  the  borrower  must  pay  the 
value.    Niblett  v.  White,  7  La.  258. 

(h)  Jones  on  Bailment,  65  ;  Pothier,  TraiU  dn  Pr^t  a  Usage,  n.  [49.] 


1  Mutual  Duties.  —The  duties  of  the 
borrower  and  lender  an  in  some  degre«/ 
correlative;  and  as  the  borrower  is  re- 
sponsible for  negligence,  for  misuse,  for 
gross  want  of  skill  in  the  use,  above  all, 
for  anything  which  may  be  qualified  as 
legal  fraud,  so,  on  the  other  hand,  as  the 
lender  lends  for  beneficial  use,  he  must 
be  responsible  for  defects  in  the  chattel, 
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with  reference  to  the  use  for  which  he 
knows  the  loan  is  accepted,  of  which  he 
is  aware,  and  owing  to  which  directly  the 
borrower  is  injured.  Blakemore  r.  Bristol 
a  £.  R.  Co.,  8  EL  a  Bl.  1085, 1051.  But 
if  the  lender  did  not  know  of  the  de- 
fect, he  will  not  be  liable.  MacCaiiby  v. 
Young,  6  Hurlst.  &  N.  829  ;  cf.  490,  n.  1. 
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the  doctrine  of  the  civil  law.  And  so  the  law  was  also  declared 
by  Lord  Holt,  in  CoggB  v.  Bernard;  and  the  reason  is,  that  this 
is  a  loan  made  gratuitously  for  the  sole  benefit  of  the  borrower,  (a) 
What  is  due  diligence  or  neglect  will  depend  upon  the  circum- 
stances of  the  particular  case,  and  the  nature  of  the  article 
loaned,  and  the  character  and  employment  of  the  borrower.  He 
is  not  liable  for  the  loss  of  a  thing  from  the  wrongful  act  of  a 
third  person  which  he  could  not  foresee  or  prevent,  nor  from 
external  and  irresistible  violence ;  as  if  he  hires  a  horse  for  a 
journey,  and  he  be  robbed  of  the  horse,  without  any  neglect  or 
imprudence  on  his  part.  (6)  If,  however,  his  house  should  be 
destroyed  by  fire,  and  he  saved  his  own  goods,  and  was  not  able 
to  save  the  articles  borrowed,  without  abandoning  his  own  goods ; 
in  that  case  he  must  pay  the  loss,  because  he  had  less  care  of  the 
article  borrowed  than  for  his  own  property,  and  gave  the  prefer- 
ence to  his  own.(e)  But  if  his  own  goods  were  more  valuable 
than  the  articles  borrowed,  and  both  could  not  be  saved,  was  the 
borrower  bound  in  that  case  to  prefer  the  less  valuable  articles 
borrowed  ?  Pothier  admits  this  to  be  a  question  of  some  difS- 
culty ;  but  he  concludes  that  the  borrower  must  answer  for  the 
loss,  because  he  was  not  limited  to  bestow  only  the  same  care  of 
the  borrowed  articles  as  of  his  own ;  he  was  bound  to  bestow  the 
exactest  diligence  in  the  preservation  of  it,  and  nothing  will 
excuse  him  but  vi%  major,  or  inevitable  accident,  {d)  The 
borrower  is  also  responsible  *for  the  loss  of  the  article  *576 
even  by  in%  majar,  when  the  accident  has  been  owing  to 

(a)  Dig.  44.  7.  1.  4 ;  Pothier,  Tmiti  du  Pr^t  a  Usage,  n.  48-66  ;  2  Ld.  Raym.  916; 
Story's  Comm.  164,  2d  ed.  [§  238.]  See  also  Lord  Stair's  Institntes  of  the  Scotch 
Law,  1  Inst.  1.  11.  9,  and  which,  as  Mr.  Justice  Story  obsenres,  includes  the  substance 
of  the  rules  concerning  the  degrees  of  diligence  due  firom  the  haUee. 

(h)  Dig.  18.  6.  19  ;  Pothier,  Traits  du  Pr^t  a  Usage,  n.  88,  66,  66. 

(c)  Pothier,  Traits  du  Pr^t  a  Usage,  n.  66.  This  is  the  rule  adopted  in  the  Code 
Napoleon,  art.  1882. 

{d)  lb.  n.  66.  Mr.  Justice  Story  (Story's  Comm.  169-176  [§f  246-261])  questions 
the  solidity  of  Pothier's  conclusion  in  this  case,  though  it  be  backed  by  the  positiye 
text  of  the  civil  law.  The  reasoning  in  Pothier  is  rather  refined  and  artificial,  and  the 
plain  common  sense  and  justice  of  the  case,  and  the  moral  feelings  and  instincts  which 
arise  out  of  it,  would  dictate  that  the  most  yaluable  articles  be  first  snatched  from  the 
flames,  when  a  choice  was  presented.  If,  howeyer,  the  difference  in  value  between  his 
own  article  and  the  one  borrowed  be  not  broadly  and  distinctly  marked,  it  is  safest  and 
most  politic  to  adhere  to  the  rule  of  the  civilians  (which  is  adopted  in  the  Code  Napo- 
leon, art.  1882,  and  Code  of  Louisiana,  art.  2817),  in  order  to  guard  against  the 
neglects  and  temptations  which  self-interest  might  suggest. 
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his  own  imprudence ;  as  if  be  borrows  a  horse  to  ride,  and  he 
quits  the  ordinary  and  safe  road,  or  goes  at  a  dangerous  hour  of 
the  night,  and  is  beset  hj  robbers  and  loses  the  horse,  he  is 
liable,  (a)  He  is  liable,  also,  for  inevitable  accident,  if  he  had 
borrowed  a  horse  of  his  friend  in  order  to  save  his  own,  and 
concealed  from  his  friend  that  he  had  one  of  his  own  equally 
proper  for  the  occasion ;  as  if  a  person  borrowed  from  his  friend 
a  cavalry  horse,  to  use  in  battle,  and  concealed  from  him  that 
he  had  one  of  his  own,  and  the  borrowed  horse  should  be  killed, 
he  must  pay  for  it,  for  this  was  a  deceit  practised  upon  the 
lender;  and  nothing  would  exempt  him  from  this  responsibility 
but  the  fact  that  he  had  previously  disclosed  to  his  friend  the 
truth  of  the  case,  and  his  disinclination  to  hazard  his  own 
horse.  (6)  The  borrower  is  also  responsible  for  loss  by  inevitable 
accident,  if  he  has  detained  the  article  borrowed  beyond  the 
time  he  ought  to  have  returned  it ;  for  the  loss  is  then  to  be  pre- 
sumed to  have  arisen  from  his  breach  of  duty.(<;)  If,  in  the 
mean  time,  the  lender  has  been  put  to  expense  from  the  want  of 
the  article  borrowed,  there  are  opinions  that  the  borrower  is 
bound  to  indemnify  him  for  such  expenses.  But  if  the  borrower 
was  not  in  default  in  retaining  the  article,  the  better  reason  and 
equal  authority  would  exempt  him  from  that  responsibility.  ((Q 

The  ordinary  expenses  attendant  on  the  thing  loaned  gratui- 
tously are  borne  by  the  borrower;  but  if  the  expenses 
*577  *were  extraordinary,  and  arose  from  the  inherent  infirmity 
of  the  thing,  or  were  requisite  for  its  preservation  without 
any  neglect  on  the  part  of  the  borrower,  the  lender  must  bear 
them,  and  the  borrower  has  a  lien  on  the  article  for  his  reim- 
bursement of  such  extraordinary  expenses,  (a) 

I  have  taken  these  explanations  of  the  degrees  of  responsi- 
bility, in  the  case  of  a  borrower  for  use  without  reward,  prin- 
cipally from  Pothier.  In  Coggs  v.  Bernardj{b)  Lord  C.  J.  Holt 
lays  down  the  same  rule  precisely;  and  he  took  them  from 

(a)  Pothier,  Traits  da  Pr^t  a  Usage,  n.  57. 

{b)  Pothier,  ib.  n.  59. 

(c)  Ib.  n.  60 ;  Jones  on  Bailment^  70 ;  French  Code  dvil,  art  1881 ;  Code  of 
Louisiana,  art.  2870. 

id)  Pothier,  n.  55  ;  Story's  Comm.  §  257. 

(a)  Dig.  13.  6.  18.  2 ;  Pothier,  Traits  da  Pr^t  a  Usage,  n.  81,  82,  83  ;  Story's 
Comm.  179,  186,  187,  2d  ed.  [$$  256,  272,  278.]     [See  686,  n.  1 ;  £dw.  on  B.  163.] 

(6)  2  Ld.  Raym.  909. 
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Bracton,  who  borrowed  them  from  the  civil  law,  the  great  foun- 
tain from  whence  all  the  valuable  principles  on  the  subject  of 
these  various  kinds  of  bailments  have  been  extracted.  It  was 
reserved,  however,  for  Pothier  to  methodize,  vindicate,  and 
illustrate  those  principles  by  a  clearness  of  analysis  and  of  illus- 
tration which  is  admirable;  and  to  shed  light  and  lustre,  by 
means  of  his  chaste  style  and  elegant  taste,  upon  this  branch  of 
the  science  of  jurisprudence. 

4.  Of  Pledging.  —  This  was  a  bailment  or  delivery  of  goods  by 
a  debtor  to  his  creditor,  to  be  kept  till  the  debt  be  discharged ; 
or,  to  use  the  more  comprehensive  definition  of  Mr.  Justice 
Story,  ((?)  it  is  a  bailment  of  personal  property,  as  security  for 
some  debt  or  engagement.  All  kinds  of  personal  property  that 
are  vested  and  tangible,  and  also  negotiable  paper,  may  be  the 
subject  of  pledge ;  and  choses  in  action,  resting  on  written  con- 
tract, may  be  assigned  in  pledge,  (d)  A  pawn  or  pledge  is  the 
pignofi  aeceptum  of  the  civil  law ;  and,  according  to  that  law, 
the  possession  of  the  pledge  {pignus)  passed  to  the  creditor; 
but  the  possession  of  the  thing  hypothecated  *  (hypotheca)  *  578 
did  not.  (a)  The  pawnee  is  bound  to  take  ordinary  care, 
and  is  answerable  only  for  ordinary  neglect;  for  the  bailment  is 
beneficial  to  both  the  debtor  and  creditor.     This  is  the  rule  of 

(6)  Story's  Comm.  §  286. 

{d)  M'Lean  v.  Walker,  10  Johns.  471  ;  Roberts  v,  Wyatt,  2  Tannt.  268  ;  Jairis 
V.  Rogers,  18  Mass.  105  ;  Story's  Comm.  198, 199,  2d  ed.  [§  290  ;]  2  Bell's  Comm.  24. 
The  assignment  of  shares  in  joint-stock  companies,  such  as  banks  and  railroad  corpora- 
tions, by  way  of  pledge  or  security  for  moneys  loaned  or  advances  made,  is  usually 
effected  by  delivery  of  the  certificate  of  the  company  for  the  shares  given  to  the  bor- 
rower, with  a  power  of  attorney  to  the  lender  to  make  the  actual  transfer  on  the  books 
of  the  company.  T&e  actual  transfer  is  frequently  postponed  or  omitted,  but  the  trans- 
fer, or,  at  least,  notice  to  the  company  of  the  right,  is  deemed  requisite  to  the  com- 
plete efficacy  of  the  security,  otherwise  a  transfer  of  the  shares  by  the  borrower,  on 
the  books  of  the  company,  to  a  boTiaJide  purchaser,  &c.,  if  permitted,  might  embarrass, 
if  it  did  not  destroy,  the  security,  inasmuch  as  the  original  shareholder  would  appear, 
on  the  books,  to  be  the  reputed  and  true  owner.  In  England,  the  actual  transfer,  or, 
in  lieu  of  it,  formal  notice  to  the  company  by  the  lender,  of  the  assignment  of  the 
shares  to  him  in  pledge,  is  deemed  requisite,  under  their  bankrupt  laws,  in  order  to 
devest  the  reputed  ownership  in  the  debtor,  as  against  his  assignees  in  bankruptcy,  in 
case  he  should  become  bankrupt  before  any  actual  transfer  was  made.  The  point 
is  well  considered  and  discussed  in  the  Law  Magazine,  London,  May,  1838,  art.  8 
[ziz.  389],  and  the  numerous  recent  authorities  in  support  of  the  notice  are  there 
referred  to.    [See  iii.  89,  n.  2,  ad/. ;  post,  681,  n.  1.] 

(a)  Dig.  13.  7.  9.  2  ;  Inst.  4.  6.  7.  See  further,  infra,  iv.  138,  on  the  distinction 
between  a  pledge  and  a  mortgage  of  goods. 
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the  civil  law  and  of  amtinental  Europe,  as  well  as  the  mle  of 
the  English  lair,  {b)  The  pawnee  is  secure  in  the  pajment  at  his 
debt;  and  the  pawnor  is  enabled  thereby  to  procure  credit. 
Lord  Holt,  in  Coffg$  v.  Bernard^  giTes  a  clear  and  excellent 
summary  of  the  English  law  <m  this  species  of  hailmenL  The 
fiawnee,  upon  delivery,  has  a  special  pn^rtj  in  the  goods 
]iawned ;  and  if  thej  be  such  as  to  be  injured  bj  use,  as  clothes 
or  linen,  for  instance,  then  the  pawnee  cannot  use  them.  But 
if  they  be  such  as  not  to  be  the  worse  for  use,  as  jewels^  earrings, 
or  bracelets,  pawned  to  a  lady,  she  to  whom  they  are  pawned 
may  use  them,  thon^  the  use  is  at  her  peril,  because  she  is 
at  no  charge  in  keeping  the  pawn«((r)  She  will  be  responsible  in 
every  event  for  the  loss  or  damage  which  may  happen  while  she 
is  using  the  jewels.  If  the  pawn  be  of  such  a  nature  as  to  be  a 
charge  upon  the  pawnee,  as  a  horse  or  cow,  he  may  in  Ihat  case 
use  the  pawn  in  a  reasonable  manner.  He  may  ride  the  horse 
moderately,  and  milk  the  cow  regularly,  as  if  he  were  the  owner ; 
and  if  he  derives  any  profit  from  the  pledge,  he  must  apply  those 
profits  towards  his  debt.(<2)  The  common  law  requires  the 
pawnee  or  pledge  to  account  for  all  the  income,  increase,  profits, 
and  advantages  derived  by  him  from  the  pledge,  in  all  cases 

where  such  an  account  is  within  the  scope  of  the  engage- 
*579  ment,    after  deducting  *his  necessary  charges  and  ex- 

[lenses.  (a)  It  is  reasonable  that  these  charges  and  expenses 
should  be  deducted  from  the  profits  of  the  pledge;  and  even 
extraordinary  expenses  necessarily  incurred  by  the  pawnee  for 
the  preservation  of  the  pledge,  and  without  his  default,  ought  to 
be  borne  by  the  pledgor ;  and  Pothier  (()  considers  this  obligation 
to  be  implied  in  the  contract  of  bailment,  and  it  is  the  rule  in 
the  French  and  Louisianian  codes,  (c) 

(6)  Dig.  18.  6.  5.  2 ;  ib.  13.  7.  14  ;  Heinece.  Pand.  18.  6,  see.  117. 118,  ▼.  S71 ; 
Pothier,  TraiU  dn  Contrat  de  Nantiflsement,  n.  82,  88,  84  ;  BractoD,  99,  b ;  Lord 
Holt,  In  Coggs  V.  Bernard,  2  Ld.  Baym.  916;  Story's  Corom.  228,  [§  832] ;  1  Bell'a 
Comm.  453. 

(c)  Thin  is  so  said  by  Lord  Holt,  in  Coggs  v.  Bernard,  2  Ld.  Baym.  917,  and 
rejieated  by  Sir  William  Jones ;  bnt  Mr.  Justice  Story,  in  hia  Commentariea,  221, 222, 
[I  330,]  doubts  the  right  of  the  pawnee  to  use  the  jewels. 

{d)  Mores  v.  Conham,  Owen,  128  ;  Pothier,  Traits  dn  Contrat  de  Nanttasement,  n.  SS» 
86,  86 ;  Civil  Code  of  Louisiana,  art.  2919,  8186 ;  Thompson  v,  Patrick,  4  Watts,  414. 

(a)  Story's  Comm.  232,  [§  843.] 

(6)  Pothier,  Traits  du  Contrat  de  Nantissement,  n.  61. 

(c)  Code  Ctril  of  France,  art  2080  ;  Code  of  Lonisiaiia,  art.  8189. 
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In  general,  the  law  requires  nothing  extraordinary  of  the 
pawnee,  but  only  that  he  shall  take  ordinary  care  of  the  goods ; 
and  if  they  should  then  happen  to  be  lost,  he  may,  notwithstand- 
ing, resort  to  the  pawnor  for  his  debt.  If,  however,  he  refuses 
to  deliver  the  pawn  on  tender  of  the  debt,  his  special  property 
then  ceases,  and  he  becomes  a  wrongdoer,  and  will  be  answer- 
able, at  all  events,  for  any  loss  or  damage  which  may  after- 
wards happen  to  the  pawn,  ((f)  It  is  likewise  admitted  that  the 
pawnee  may  assign  over  the  pawn,  and  the  assignee  will  take  it 
under  all  the  responsibility  of  the  original  pawnee,  (e)  So  the 
pawnor  may  sell  or  assign  his  qualified  property  in  the  pawn, 
subject  to  the  rights  of  the  pawnee.  (/) 

If  the  pawn  be  lost  by  casualty,  or  unavoidable  accident,  or 
by  superior  force,  or  perishes  from  intrinsic  defect  or  infirmity, 
the  pawnee  is  not  answerable,  if  the  loss  from  such  causes  be 
duly  made  to  appear,  and  no  act  was  done,  or  omitted  to  be 
done,  inconsistent  with  the  pawnee's  duty ;  for  he  was  only 
bound  to  bestow  ordinary  care  and  diligence,  (jg)  If  the  pawn  be 
stolen,  it  would  be  presumptive  evidence  that  the  pawnee  had 
not  used  ordinary  care,  and  he  ought  to  show,  by  the  circum- 
stances, that  he  was  in  no  default.  Sir  William  Jones  (K)  enters 
into  a  critical  examination  of  the  cases,  to  prove  that 
*  the  pawnee  is  responsible,  if  the  pawn  be  stolen  or  taken  *  680 
from  him  clandestinely,  and  not  if  it  be  robbed  or  taken 
from  him  by  violence.  The  ground  he  takes  is,  that  the  loss  of 
the  pawn  by  theft  is  evidence  of  ordinary  neglect ;  and  he  vindi- 
cates his  principle  against  a  contrary  doctrine  of  Lord  Coke, 
with  great  acuteness  and  learning.  Lord  Coke  held,  (a)  that  if 
the  goods  were  delivered  to  one  in  pledge,  and  they  were  stolen, 
he  should  not  be  answerable  for  them  ;  for  he  only  undertook  to 
keep  them  as  his  own.  The  opinion  of  Lord  Holt  would  rather 
seem  to  agree  with  that  of  Coke,  as  he  refers  to  him  on  this 

(d)  2  Ld.  Raym.  916,  917. 

(e)  Mores  v.  Gonham,  Owen,  123;  Kemp  v.  Westbrook,  1  Yes.  178;  Ratcliff 
V.  VaDce,  2  Const.  (S.  C.)  289;  Whitaker  v,  Somner,  20  Pick.  899  ;  Story  on  BaU- 
ments,  §§  314,  324-328. 

(/)  Franklin  v.  Neate,  13  M.  &  W.  481 ;  Story  on  Bailments,  §  350. 
{g)  Code,  4.  24.  5 ;  Pothier,  Traits  du  Contrat  dn  Nantiaaement,  n.  81 ;  Stoi/s 
Comm.  [§  339.] 

(A)  Essay  on  BaUment,  33,  59,  60,  63,  69. 
(a)  Co.  Liu.  89,  a ;  4  Co.  88,  b. 
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point  without  objection ;  and  he  says,  that  if  the  pawnee  luses 
due  diligence,  and  the  pawn  be  lost,  he  is  not  responsible. 
Bracton  uses  the  same  language.  If  the  pawnee  bestows  an 
exact  diligence,  and  the  pawn  be  lost  by  chance,  he  is  not 
responsible  for  the  loss,  {b)  Bracton  took  all  his  principles  from 
the  Roman  law;  and  Pothier  has  written  a  particular  treatise 
upon  this  identical  species  of  contract  (c)  He  discusses  the 
question,  what  degree  of  care  a  pawnee  is  bound  to  bestow  upon 
the  pawn ;  and  as  it  is  a  contract  made  for  the  reciprocal  benefit 
of  the  contracting  parties,  the  creditor  is  bound  to  bestow  upon 
the  preservation  of  the  pledge  ordinary  care.  He  is  bound, 
according  to  the  civil  law,  to  bestow  that  care  which  a  careful 
man  bestows  upon  his  own  property.  He  is  not  bound  to  bestow 
the  exactest  diligence,  as  in  the  case  of  a  loan  to  use,  which  is 
beneficial  to  the  bailee  only,  nor  is  he  responsible  for  the  smallest 
neglect  He  is  responsible  for  light,  but  not  the  lightest,  neglect, 
de  levi  culpa^  and  not  de  levissima  <ndpa.{d) 

The  rule  would  appear  to  be,  that  the  pawnee  was  neither  ab- 
solutely liable,  nor  absolutely  excusable,  if  the  pledge  be  stolen. 

It  would  depend  upon  circumstances  whether  he  was  or 
*581  was  not  liable.     A  theft  may  happen  without  even  *a 

slight  neglect  on  the  part  of  the  possessor  of  the  chattel ; 
and  I  think  it  would  be  going  quite  far  enough  to  hold  that  such 
a  loss  is  prima  facie  evidence  of  neglect,  and  that  it  lays  with 
the  pawnee  to  destroy  the  presumption.  It  is  not  sufficient,  says 
Pothier,  that  the  pawnee  allege  that  the  pledge  is  lost  He 
must  show  how  it  was  lost,  and  that  it  was  not  in  his  power  to 
prevent  it     This  was  also  the  decision  of  the  civil  law.  (a) 

In  the  case  of  Cortdyou  v.  Landing ^(J>)  it  was  shown,  by  a 
careful  examination  of  the  old  authorities,  to  have  been  the 
ancient  and  settled  English  law,  that  delivery  was  essential  to  a 
pledge,  and  that  the  general  property  did  not  pass,  as  in  the  case 
of  a  mortgage,  but  remained  with  the  pawnor.     The  pledge  of 

(6)  Bracton,  99,  b. 

(c)  Pothier,  Traits  du  Contrat  de  NantiBaeiiiMit 

((Q  lb.  n.  82,  86. 

(a)  Pothier,  Traits  du  Contnt  de  Nantiaaement,  n.  81.  Kr.  Jnstioe  Stoiy  (Comin. 
t§  833-388)  has  very  fully  and  ably  vindicated  the  doctrine  of  Lord  C!oke  againat 
that  of  Sir  William  Jones,  and  be  has  satisfactorily  proved  that  theft  per  m  estaUiahet 
neither  responsibility  nor  irresponsibility  In  the  bailee. 

(h)  2  Gaines's  Cases  in  Error,  200. 
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movables  without  delivery  is  void,  as  against  creditors,  (c)  ^  (x) 
The  Boman  law  allowed  the  creditor,  after  delivery  of  the  pledge, 

(c)  2  BelVs  Ck>mm.  25,  5th  ed. ;  Story's  Comm.  201,  202,  2d  ed.  [§§  297,  298.] 


^  Pledge.  — r  (a)  ffow  made  and  lost.  — 
Delivery  is  still  necessary  to  the  validity 
of  a  pledge,  notwithstanding  the  cases  like 
Halliday  v.  Holgate,  infrOf  which  seem  to 
assimilate  pledge  to  the  transfer  of  a  partic* 
ular  estate  terminable  by  payment  of  the 
debt,  and  notwithstanding  the  fact  that 
upon  the  sale  of  a  chattel,  delivery  is  not 
necessary  to  pass  the  title.  Meyerstein  v. 
Barber,  L.  R.  2  C.  P.  88,  51.  But  it  is 
said  that  the  handing  over  a  bill  of  lading 
for  an  advance,  under  oitiinary  circum- 
stances, as  completely  vests  the  property 
in  the  goods  in  the  pledgee  as  if  the  goods 
had  been  put  into  his  own  warehouse, 
lb.  ;  8.  c.  L.  R.  4  H.  L.  817,  836 ;  anU, 
549,  n.  1.  Compare  585,  n.  1 ;  688,  n.  1. 
As  to  what  is  a  sufficient  change  of  posses- 
sion, see  492,  n.  1,  (a) ;  Markhara  t*.  Jau- 
don,  41  N.  Y.  286,  242  ;  L.  R,  2  C.  P.  52. 
As  to  a  pledge  made  illegally  or  ultra  vires, 
see  492,  n.  1 ;  800,  n.  1,  (a). 


In  general,  the  pledgee  loses  his  rights 
by  giving  back  possession  of  the  property 
to  the  pledgor,  Day  v.  Swift,  48  Me.  868  ; 
Kimball  v.  Uildreth,  8  Alien,  167 ;  Bo- 
denhammer  i;.  Newsom,  5  Jones  (N.  C), 
107  ;  although,  when  the  pledgor  is  allowed 
the  custody  of  the  thing,  as  the  servant 
only  of  the  pledgee,  the  latter  is  regarded 
as  still  in  possession.  Beeves  v.  Capper,  5 
Ring.  N.  C.  186  ;  Martin  v.  Reid,  11  C. 
B.  N.  8.  730  ;  Way  v,  Davidson,  12  Gray, 
465  :  Barber  v.  Meyerstein,  L.  R.  2  C.  P. 
88,  52.  The  same  principle  as  to  sales  has 
been  explained  ante,  942,  n.  1,  (a).  Cf. 
260,  n.  1.  But  see  Bodenhammer  t;.  New- 
som, 5  Jones  (N.  C),  107.  Perhaps,  in 
general,  a  rebailment  to  the  pledgor  for  a 
special  purpose  does  not  put  an  end  to  the 
pledge.  Thus,  in  Hays  v.  Riddle,  1  Saudf. 
248,  where  a  pledged  bond  was  given  up  to 
the  pledgor,  at  his  request,  that  he  might 
get  it  exchanged  for  stock,  and  he  promised 


{x)  A  pledge  is  not  effectual  without    upon  payment  by  him  of  the  secured  debt. 


delivery.  Siedenbach  r.  Riley,  111  N.  Y. 
560 ;  Seymour  v.  Hendee,  54  Fed.  Rep. 
5d8  ;  Marquam  v.  Sengfelder,  24  Oregon, 
2;  Atkinson  v.  Foster,  184  111.  472; 
O'Neil  V,  Walker,  45  La.  Ann.  609.  But 
the  delivery  is  sufficient  if  the  pledge  is 
deposited  with  the  pledgor's  clerk  or  agent. 
See  Boynton  ».  Payrow,  67  Maine,  587  ; 
Casey  w.  Cavaroc,  96  U.  S.  467  ;  I^naux's 
Succession,  46  Ia.  Ann.  1086 ;  Dirigo 
Tool  Co.  V,  Woodruff,  41  N.  J.  Eq.  886. 

Delivery  of  possession  and  payment  of 
the  advance  need  not  be  contemporaneous. 


Dimock  v,  U.  S.  Nat.  Bank,  55  N.  J.  L. 
296;  Smith  v.  Savin,  69  Hun,  811; 
Modes  V.  Taylor,  9  Mackey,  255 ;  Norton 
o.  Baxter,  41  Minn.  146 ;  Boldewahn  v, 
Schmidt,  89  Wis.  444.  Where  wine  in  a 
warehouseman's  possession  was  sold  by  the 
owner,  and  afterwards  pledged  to  the  ware- 
houseman for  advances  made  in  good  faith 
and  without  notice  of  the  sale,  the  pledge 
to  one  already  in  possession  was  held  to 
confer  no  title.  Nicholson  v.  Harper, 
[1895]  2  Ch.  415.  By  redelivering  the 
goods  to  the  pledgor  for  a  limited  purpose, 


but  the  possession  may  follow  the  advance  the  pledgee  does  not  lose  his  rights  under 

in  pursuance  of  the  contract,  within  a  the  contract  of  pledge.     North  Western 

reasonable  time.    Hilton  v.  Tucker,   89  Bank  v,  Poynter,  [1895]  A.  C.  56. 
Ch.   D.  669.    If  the  pledgee  unlawfully  The  pledgee,   if  there  are  no   special 

sells  the  pledge,  the  pledgor  may  sue  for  equities,  need  not  rely  upon  the  pledge,  but 

the  proceeds  of  the  sale  or  for  conversion,  may  enforce  the  debt  against  the  pledgor, 

■ad  his  right  of  action  is  not  dependent  Ambler  v.   Ames,  1  App.   D.  C.   191 ; 
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to  return  it  to  the  debtor  on  the  footing  of  location ;  bat  Voet 
and  Bell  yerj  properly  condemn  the  Roman  rule,  as  leading  to 


to  mibrtitate  the  stock  as  security,  he  could 
hardly  be  called  the  servant  of  the  pledgee. 
Cooper  V,  Ray,  47  IIL  53;  Thayer  v. 
Dvight,  104  BCass.  254.  [In  order  to  de- 
feat  the  pledge,  the  delivery  to  the  owner 
most  be  with  the  intent  to  transfer  the 
legal  possession.  This  will  be  presumed 
when  delivery  b  shown ;  but  if  it  also 
appear  that  the  pledgee  delivered  for  a 
special  purpose  only,  and  did  not  know  he 
was  delivering  to  the  true  owner,  or  that, 
knowing  this,  he  intended  to  part  with 
the  custody  only,  the  lien  will  not  be  lost, 
even  as  against  innocent  purchasers  from 
the  pledgor.  Thacher  v.  Moors,  134  Mass. 
156 ;  Bx  parte  Fitz,  JU  Rawson,  2  I/ow. 
519  ;  Palmtag  v.  Doutrick,  59  Gal.  154  ; 
Casey  v.  Cavaroc,  96  U.  S.  467 ;  Clark  r. 
Iselin,  21  Wall  360  ;  Kaldwell  v.  Tutt, 
10  Lea,  258.  See  Thompson  v.  Dolliver, 
132  Mass.  103,  Shaw  v.  Wilshire,  65  Me. 
485.    But  that  a  bonaflde  purchaser  fh>m 


a  pledgor  who  has  obtained  poassssion  by 
fraud  will  hold  against  the  pledgee,  aee 
Babcock  r.  Lawson,  5  Q.  B.'D.  284.  —  bl] 
{b)  RighU  of  Pledgee.  —A  pledge,  al- 
though  less  than  a  mortgage^  creates  a 
right  of  property  in  the  goods  which  is 
more  than  a  mere  lien.  In  ordinary  caaes^ 
where  there  is  no  ground  for  supposing  a 
personal  confidence  in  the  pledgee,  he  does 
not  determine  his  interest  by  snbpledging 
it,  and  possession  of  the  article  cannot  be 
recovered  from  the  subpledgee,  by  the 
original  owner,  until  the  latter  has  dis- 
charged his  debt  Donald  o.  Suckling 
L.  R.  1  Q.  B.  585,  614;  Johnson  o.  Stear, 
15  C.  B.  N.  8.  330.  In  a  later  case  than 
Donald  v.  Suckling  it  has  been  said,  in  a 
judgment  of  the  Exchequer  Chamber,  that 
until  the  debt  is  paid  off  the  pledgee  has 
the  whole  present  interest,  and  that  evea 
a  sale  by  him  will  not  entitle  the  pledgor 
to  bring  an  action  of  trover  or  of  detinue^ 


Orand  Island  S.  &  L.  Ass'n  v.  Moore,  40 
Neb.  686.  He  does  not  lose  his  rights 
under  the  contract  of  pledge  by  consign- 
ing it  to  the  pledgor  for  his  own  benefit 
and  for  a  special  purpose.  N.  W.  Bank  v. 
Poynter,  [1895]  A.  C.  56 ;  Cooley  v.  Minn. 
T.  Ry.  Co.,  53  Minn.  327;  Moors  v. 
Wymau,  146  Mass.  60.  A  pledge  of 
goods  for  a  pre-existing  debt  is  not  a  pur- 
chase for  value.  Ooodwin  v.  Mass.  L.  & 
T.  Co.,  162  Mass.  189.  By  claiming  a 
sale,  or  suing  his  claim,  the  pledgee  does 
not  release  the  pledge.  Yungmann  v. 
Briesemann,  67  L.  T.  642  ;  see  Marshall 
t^.  Otto,  59  Fed.  Rep.  249 ;  Everman  v. 
Hyman,  3  Ind.  App.  459. 

The  proceeds  of  the  sale  of  goods  wrong- 
fully pledged  can  be  followed  in  equity 
only  when  they  can  be  clearly  traced  as 
part  of  a  particular  fund.  Cecil  Nat 
Bank  v.  Thurber,  59  Fed.  Rep.  913.  The 
pledgee's  purchase  at  his  own  duly  author- 
ized sale  of  the  pledged  goods  Lb  not  void, 
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though  voidable  by  the  pledgor.  Farmers' 
Loan  &  T.  Co.  v.  Toledo  &c.  R.  Co.,  54  Fed. 
Rep.  759 ;  Manning  v.  Shriver,  79  Md. 
41.  An  agent's  authority  to  sell  does  not 
include  authority  to  pledge.  Thurber  v. 
Cecil  Nat.  Bank,  52  Fed.  Rep.  618.  One 
partner  or  co-owner  cannot  pledge  the 
partnership  goods  for  his  private  debt  be- 
yond his  personal  interest  in  them.  Clafiin 
V.  Bennett,  51  Fed.  Rep.  693  ;  Blair  «. 
Harrison,  57  id.  257;  Nybeig  v.  Handelsar, 
[1892]  2  Q.  B.  202.  At  common  law,  a 
factor  has  not  the  power  to  pledge  either 
by  actual  or  symbolical  delivery.  Allen  p. 
St.  Louis  Nat.  Bank,  ISO  U.  S.  20 
Lalande  v.  Creditors,  42  La.  Ann.  705 
Commercial  Bank  v.  Hurt,  99  Ala.  130 
Thacher  v.  Moors,  134  Mass.  166.  A 
creditor  in  possession  of  his  debtor's  goods 
as  his  trustee  or  bailee  cannot  satisfy  his 
claim  therefrom  without  a  judgment  and 
process  issued  thereon.  First  Nat.  Bank 
V.  Stewart,  114  U.  S.  224. 
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fraud  and  the  insecurity  of  property,  (d)    At  common  law,  if  the 
pledge  was  not  redeemed  by  the  stipulated  time,  it  did  not  then 

{d)  Dig.  20.  1.  37  ;  Voet,  Comm.  ad  Pand.  20.  1.  12  ;  2  Bell's  Comm.  22.  The 
pledge  may,  however,  as  it  would  seem,  be  delivered  back  to  the  owner  in  a  new  char- 
acter, as  a  special  bailee  or  agent,  and  the  pledgee  will  still  be  entitled  to  the  pledge, 
even  as  against  third  persons.  Macomber  v.  Parker,  14  Pick.  497  ;  Story  on  Bailment, 
208,  2d  ed.  [§  299.]  If  a  thing  be  not  in  existence,  there  cannot  be  a  technical  pledge  ; 
but  there  may  be  a  hypothecary  contract,  which  will  attach  as  a  lieu  or  pledge  to  them 
as  soon  as  they  come  into  existence.  Macomber  v,  Parker,  18  Pick.  175  ;  Calkins  v. 
Lockwood,  16  Conn.  276  ;  Story  on  Bailment,  §  290  ;  vide  supm,  517,  578. 

each  of  which  assumes  an  immediate  right  with  coupons  authorizes  the  pledgee  to 

to  possession  in  the  plaintiff.      In  other  collect  the  interest  as  it  falls  due,  and  to 

words,  the  sale  does  not  put  an  end  to  the  hold  the  amount  in  pledge.    Androscog- 

bailment,  or  revest  the  immediate  light  to  gin  R.  R.  v.  Auburn  Bank,  48  Me.  885. 

the  pledge  in  the  pledgor.    Halliday  t;.  See  iii.  81,  n.  1. 

Holgate,  L.  R.  8  £x.  299.  But,  of  course,  (c)  Carrying  Siock,  —  After  consider- 
in  so  far  as  the  pledgee,  by  disi)oslng  of  able  discussion  it  has  been  held  in  New 
the  reversionary  interest  of  the  pledgor,  York,  that  when  brokers  carry  stock  for 
causes  him  any  difficulty  in  obtaining  pos-  third  persons,  —  t.  e.  purchase  stock  in 
session  of  the  pledge  on  payment  of  the  their  own  names,  and  with  their  own 
sum  due,  and  thereby  does  him  any  real  funds,  receiving  a  margin  or  sum  equal  to 
damage,  he  commits  a  legal  wrong  against  the  probable  depreciation  of  the  stock, 
the  pledgor.  Halliday  v.  Holgate,  L.  R.  which  is  to  be  kept  good  (see  pott,  622, 
3  Ex.  299,  802.  This  explains  the  rule  of  n.  1),  —  their  relation  to  their  employers 
damages  in  Johnson  v.  Stear,  supra.  See  is  that  of  pledgees  of  the  stock,  and  that 
also  Baltimore  Ins.  Co.  w.  Dalrymple,  26  a  custom  of  the  broker's  board,  by  which 
Md.  269  ;  Davis  v.  Funk,  89  Penn.  St.  the  stock  may  be  sold  without  notice  if 
248 ;  Bulkeley  r.  Welch,  81  Conn.  889,  the  margin  is  allowed  to  be  exhausted,  is 
848.  As  stated  in  the  text,  the  pledgee  bad.  Markham  v.  Jaudon,  41  N.  Y.  285, 
cannot  sell  even  after  default  without  giv-  243 ;  [Baker  v,  Drake,  66  N.  Y.  518  ; 
iwg  reasonable  notice.  Davis  v.  Funk,  89  Grunian  r.  Smith,  81  N.  Y.  25.  But  see 
Penn.  St.  243  ;  Stevens  v.  Hurlbut  Bank,  Covell ».  Loud,  185  Mass.  41.]  In  general, 
81  Conn.  146  ;  Cushman  v.  Hayes,  46  111.  a  pledgee  of  stock  is  bound  to  retain  the 
145  ;  Markham  v.  Jaudon,  41  N.  Y.  285,  identical  shares  pledged,  Langton  v.  Waite, 
248  (explaining  Milliken  v.  Dehon,  27  L.  R.  6  Eq.  165,  178  ;  L.  R.  4  Ch.  402; 
N.  Y.  864);  [Ooldsmidt  ».  First  M.  E.  McNeil  v.  Tenth  N.  Bank  of  N.  Y.,  55 
Church,  25  Minn.  202  ;  see  Chouteau  v.  Barb.  59  ;  but  in  the  New  York  case  the 
Allen,  70  Mo.  290.]  And  in  the  case  of  contrary  was  admitted  to  be  true,  seem- 
commercial  paper  it  has  been  held  that  he  ingly  on  the  ground  stated  in  Horton  v, 
cannot  sell  at  all,  but  must  collect  it  at  Morgan,  19  N.  Y.  170,  that  the  law  would 
maturity.  Wheeler  r.  Newbould,  16  N.  presume  the  identity  of  the  shares  on  hand, 
Y.  892  ;  Fletcher  t^.  Dickinson,  7  Allen,  from  time  to  time,becattse  the  parties  had 
28  ;  Nelson  ».  Wellington,  5  Bosw.  178 ;  not  reduced  them  to  any  more  certainty. 
Lamberton  v,  Windora,  12  Minn.  232,  242;  Taussig  r.  Hart,  68  N.  Y.  425.  But  see 
[Whitteker  v.  The  Charieston  Gas  Co.,  16  Wood  ».  Hayes,  15  Gray,  876.  Compare 
W.  Va.  7.17.]  See  Rice  v.  Benedict,  19  590,  n.  1. 
Mich.  182.    Perhaps  a  pledge  of  bonds 
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become  the  absolute  prupertf  of  the  pawnee,  but  he  was  obliged 
to  have  recoane  to  prooeaa  of  law  to  sell  the  pled^ ;  and  until 
that  was  done,  the  pawnor  was  entitled  to  redeem.  (/)  If  the 
pledge  was  for  an  indefinite  time,  the  creditor  might,  at  anj 
time,  call  upon  the  debtor  to  redeem  by  the  same  process 
*  582  of  demand.  Where  no  time  was  limited  for  the  *  redemp- 
tion, the  pawnor  had  his  own  lifetime  to  redeem,  unless 
the  creditor,  in  the  mean  time,  called  upcm  him  to  redeem ;  and 
if  he  died  without  such  call,  the  ri^t  to  redeem  descended  to 
his  personal  representatives,  (a)  The  law  now  is,  that  after  the 
debt  is  due,  the  pawnee  may  not  only  proceed  personally  against 
the  pawnor  for  his  debt  without  selling  his  pawn,  for  it  is  only 
a  collateral  security,  (&)  but  he  has  the  election  of  two  remedies 
upon  the  pledge  itself.  He  may  file  a  bill  in  chanceiy,  and 
have  a  judicial  sale  under  a  regular  decree  of  foreclosure ;  and 
this  has  frequently  been  done  in  the  case  of  stock,  bonds,  plate, 
and  other  chattels,  pledged  for  the  pajrment  of  the  debt(c)  But 
the  pawnee  is  not  bound  to  wait  for  a  sale  under  a  decree  of  fore- 
closure, as  he  is  in  the  case  of  a  mortgage  of  land  (though  Lord 
Chancellor  Harcourt  once  held  otherwise) ;  and  he  may  sell  with- 
out judicial  process,  upon  giving  reasonable  notice  to  the  debtor 
to  redeem.  This  was  so  settled  in  the  cases  of  Tucker  v. 
Wilton  (d)  and  of  Lockwood  v.  Ewer,{e)  The  notice  to  the  party 
in  such  cases  is,  however,  indispensable.  This  was  conceded 
in  Tucker  v.  WiUon^  and  it  has  been  since  so  ruled  in  this 
country.  (/)  The  old  rule  existing  in  the  time  of  Glanville,  and 
which  is  now  the  rule  on  the  continent  of  Europe  and  in  Scotland, 
required  a  judicial  sentence  to  warrant  the  sale.(j^)    The  Code 

{e)  OUnville,  lib.  10,  c.  6 ;  Cortclyon  v.  Lansing,  2  Gaines's  Cases,  204,  205. 

(a)  Cortelyonv.  Lansing,  ubi supra;  RatcUff  p.  Davis,  1  Bnlst  29;  Yelr.  178; 
Cro»  Jac.  244,  s.  a;  Deroandray  v.  Metcalf,  Prec.  in  Ch.  420 ;  Tandenee  r.  Willis, 
3  Bro.  0.  C.  21.  The  pledgee,  by  the  Roman  law,  might  also  insist  npon  a  oompnlsoTj 
sale  by  the  creditor.  Pothier,  Pand.  20.  5.  16.  This  is  also  the  law  in  Looisiana. 
Williams  v.  Schooner  St  Stephens,  14  Martin  (La.),  24. 

{b)  South  Sea  Company  r.  Dancomb,  Str.  919 ;  Elder  v,  Ronse,  15  Wend.  218  ; 
Story  on  Bailments,  211,  2d  ed.  [§  S15.1 

(c)  Demandmy  v,  Metcalf,  Prec.  in  Ch.  419 ;  Gilbert's  Eq.  104 ;  Kemp  v.  West- 
brook,  1  Vesey,  278 ;  Vsndcrzee  v.  Willis,  8  Bro.  C.  C.  21. 

(d)  I  P.  Wms.  261 ;  1  Bro.  P.  C.  494.  (e)  2  Atk.  808. 

( / )  De  Lisle  p.  Priestman,  1  Browne  (Penn. ),  176  ;  Covell  v.  Gerts,  9  Law  Reporter 
for  July,  1846. 

Ig)  Glanville,  lib.  10,  c  6,  8  ;  Huber's  Praslec  iU.  1072,  seo.  6 ;  Pereaius  in  Cod. 
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Napoleon  (h)  has  retained  the  same  check,  and  requires  a  judicial 
order  for  the  sale;  and  the  Code  of  Louisiana ({)  has 
*  followed  the  same  regulation.  The  civil  law  allowed  the  *  588 
pawnee  to  sell,  in  case  of  default  of  payment,  and  after  due 
notice,  on  his  own  authority ;  but  if  there  was  no  special  agree- 
ment, it  required  a  two  years'  notice  to  the  debtor,  by  an  order  of 
Justinian,  (a)  The  English  and  American  law,  with  the  exception 
of  Louisiana,  agree  in  the  prompt  and  easy  remedy  which  they 
place  in  the  hands  of  the  creditor,  when  the  pawn  is  not  under 
the  control  of  a  special  agreement ;  and  there  is  not  any  distinc- 
tion as  to  the  right  to  sell  between  the  case  of  a  pledge,  and  of 
a  mortgage  of  chattels.  (6)  But  the  creditor  will  be  held  at  his 
peril  to  deal  fairly  and  justly  with  the  pledge,  both  as  to  the 
time  of  the  notice  and  the  manner  of  the  sale.  The  law,  espe- 
cially in  the  equity  courts,  is  vigilant  and  zealous  in  its  circum- 
spection of  the  conduct  of  trustees,  (c) 

By  the  lex  commissoria  at  Rome,  the  debtor  and  creditor  might 
agree  that  if  the  debtor  did  not  pay  at  the  day,  the  pledge  should 
become  the  absolute  property  of  the  creditor.  But  a  law  of 
Constantino  abolished  this  power,  as  unjust  and  oppressive,  and 
having  a  growing  asperity  in  practice,  (d)  Every  agreement  pre- 
venting the  right  of  redemption,  in  mortgages  of  chattels,  as  of 
lands,  would  no  doubt  be  equally  condemned  in  the  English  law.  (e) 

The  pledge  covers  not  only  the  debt,  but  the  interest  upon  it, 
and  all  necessary  expenses  that  may  have  attended  the  possession 
of  the  pledge;  and  the  lien  may,  by  agreement,  be  created  to 
extend  to  cover  subsequent  advances.  This  has  been  considered 
to  be  the  law  in  respect  to  mortgages  and  judgments ;  (/)  but  the 

ii.  63,  sec.  8  ;  Domat,  ii.  362,  sec.  9.  10 ;  Ersk.  Inst.  u.  465 ;  Pothier,  Traits  du  Con- 
trat  de  Nantisseraent,  n.  24  ;  2  Bell's  Comm.  22,  6th  ed. 

{h)  Art.  2078.  (»)  Art.  8182. 

(a)  Code,  8.  84.  8. 1.     See  also  Dig.  18.  7.  4 ;  Pothier,  Pand.  20.  4,  n.  18,  19. 

(ft)  Hart  V,  Ten  Eyck,  2  Johns.  Ch.  62,  100  ;  Patchin  r.  Pierce,  12  Wend.  61. 

(c)  Cortelyou  v.  Lansing,  2  Caines's  Cases,  200  ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62. 
See  also  infra,  iv.  189,  s.  p.  The  holder  of  hypothecated  stock  cannot^  on  default, 
withont  an  express  stipulation,  have  it  sold  at  the  board  of  brokers.  It  must  be  sold 
at  public  auction  on  responsible  notice.  By  assistant  vice-chancellor  in  Castello  v. 
City  Bank  of  A.,  1  N,  Y.  Legal  Observer,  26. 

{d)  Code,  8.  85.  8  ;  Hub.  iii.  1088,  sec.  17 ;  1  Domat,  862,  sec  11 ;  Pothier,  de 
Nantissement,  n.  18. 

(e)  Cortelyou  v,  Lansing,  2  Gaines's  Cases,  200 ;  Garlick  v,  James,  12  Johns.  146. 

(/)  United  SUtes  v,  Hooe,  8  Cranch,  78  ;  Shirras  v,  Caig  &  Mitchel,  7  id.  84 ; 
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power  is  subject  to  some  qualifications,  as  respects  the  rights  of 

third  persons.  Lord  Chancellor  Cowper  gave  validity 
*584  and  operation  to  such  a  *  mortgage,  as  against  a  subse- 

quent  mortgagee,  who  had  notice  of  the  agreement  appear- 
ing on  the  face  of  the  first  mortgage ;  (a)  and  in  Connecticut,  it 
has  been  justly  held,  that  the  mortgage  must  contain  within 
itself  reasonable  notice  of  the  incumbrances,  by  stating  the 
nature  of  those  thereafter  to  arise,  and  the  manner  in  which  they 
were  to  be  created ;  so  that  collusion  and  fraud  may  be  avoided, 
and  the  extent  of  the  incumbrances  ascertained,  by  the  exercise 
of  ordinary  discretion  and  diligence.  (5)  Though  there  be  no 
express  agreement  that  a  pledge  for  a  debt  shall  be  held  as 
security  for  future  loans,  yet  if  circumstances  warrant  the  pre- 
sumption  that  a  further  loan  was  made  upon  the  credit  of  the 
pledge,  a  court  of  equity  will  not  suffer  the  debtor  to  redeem  the 
pledge  without  payment  of  the  further  loan.(c)  If,  however, 
there  be  no  reasonable  ground  for  such  a  presumption,  the  better 
opinion  is,  that  the  pawnee  will  not  be  allowed  to  retain  the 
pledge  for  any  other  debt  than  that  for  which  it  was  made.(<2) 

In  Jarvis  v.  Itogers^{e)  this  question  was  extensively  discussed^ 
and  the  weight  of  opinion  would  seem  to  have  been,  that  the 
pawnee  could  not  retain  the  pledge,  independent  of  a  special 
agreenient,  for  any  other  debt  than  that  for  which  the  chattel 
was  specifically  given;  and  that  good  faith  would  require  the 
restoration  of  it,  without  deduction,  on  account  of  any  cross 
demand.  This  I  think  to  be  the  better  opinion.  It  was,  how- 
ever, stated,  in  that  case,  that  by  the  civil  law  the  pawnee  might 

retain  the  pledge,  not  only  for  the  sum  for  which  the 
*  585  pledge  was  taken,  but  for  the  general  *  balance  of  accounts, 

unless  there  were  circumstances  to  show  that  the  parties 

Hendricks  v,  Robinson,  2  Johns.  Ch.  809  ;  Livingston  v.  M*Inlay,  16  Johns,  165  ;  Lyle 
V.  Ducomb,  5  Binney,  585.     See  infra^  iv.  175. 

(a)  Gordon  v,  Oraham,  7  Viner's  Abr.  52,  £.  pi.  8. 

(b)  Pettibone  v.  Griswold,  i  Conn.  158  ;  Stoughton  v.  Pasco,  5  id.  442  ;  Crane  r. 
Darning,  7  id.  387. 

(c)  Demandray  v,  Metcalf,  Prec  in  Ch.  419 ;  2  Vem.  691 ;  Gilliat  v.  Lynch,  2 
Leigh,  493. 

id)  Ex  parte  Ockenden,  1  Atk.  286  ;  Jones  p.  Smith,  2  Ves.  Jr.  372  ;  Yanderzee  o. 
Willis.  3  Bro.  C.  C.  21.  But  see  Adams  ».  Claxton,  6  Yes.  226,  where  the  authority 
of  the  two  last  cases  is  somewhat  disturbed.  Jarvis  v.  Rogers,  15  Mass.  889,  897,  414  ; 
Story  on  Bailments,  205,  2d  ed.  [§  304.] 

(e)  15  Mass.  389.     [See  also  Duncan  v.  Brennan,  88  N.  T.  487.] 
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did  not  80  intend,  (a)  If  the  pawnor  has  only  a  limited  interest 
in  the  articles  pawned,  the  pawnee  cannot  hold  them  against  the 
person  entitled  in  remainder,  after  the  particular  interest  has 
expired; (6)  and  if  a  factor  pledges  the  goods  of  his  principal, 
the  pawnee  cannot  detain  them,  not  even  to  the  extent  of  the 
loan.(e)^  And  if  there  be  various  claims  upon  the  fund  after 
the  pledge  has  been  duly  sold,  the  party  who  was  in  possession 
of  the  pledge  is  to  be  first  satisfied  of  his  debt  (d) 

As  every  bailee  is  in  the  lawful  possession  of  the  subject  of 
the  bailment,  and  may  justly  be  considered,  notwithstanding 
all  the  nice  criticism  to  the  contrary,  as  having  a  special  or 
qualified  property  in  it  for  the  protection  of  that  possession; 
and  as  he  is  responsible  to  the  bailor  in  a  greater  or  less  degree 
for  the  custody  of  it,  he,  as  well  as  the  bailor,  may  have  an 
action  against  a  third  person  for  an  injury  to  the  thing ;  and  he 
that  begins  the  action  has  the  preference;  and  a  judgment 
obtained  by  one  of  them  is  a  good  bar  to  the  action  of  the 
other,  (e) 

5.  Of  Ztooatum,  or  Hiring  for  a  Reward.  —  This  is  the  fifth  and 
last  species  of  bailment  remaining  to  be  examined.  It  is  a  con- 
tract by  which  the  use  of  a  thing,  or  labor  or  services  about  it 
are  stipulated  to  be  given  for  a  reasonable  compensation,  express 
or  implied.  (/)     It  includes  the  thing  let,  the  price  or  recom- 

(a)  Code,  8.  27 ;  Heinec.  Elem.  Jur.  sec.  ord.  Pand.  4,  sec.  46,  and  Hab.  Pnelec. 
lib.  20,  tit.  6,  sec.  1,  were  referred  to  in  support  of  the  doctrine  in  the  civil  law.  Po- 
thier,  in  his  Traits  du  Contrat  de  Nantissement,  n.  47,  lays  down  the  same  rule,  and 
it  also  exists  in  the  Scottish  law.    2  Bell's  Comm.  22,  5th  ed. 

(Jb)  Hoare  v.  Parker,  2  T.  R.  876. 

(c)  Patterson  v,  Tash,  2  Str.  1178  ;  Daubigny  v.  Duval,  5  T.  R.  604  ;  M'Combie 
V,  Davies,  7  East,  5. 

(<2)  Marshall  v.  Bryant,  12  Mass.  821.  This  was  also  the  rule  in  the  civil  law  Dig. 
50.  17.  128  ;  Story  on  Bailments,  209,  210,  2d  ed.  [§§  812,  818] 

(«)  Flewellin  r.  Rave.  1  Bulst  68 ;  2  Bl.  Comm.  895  ;  Booth  v.  Wilson,  1  B.  &  Aid. 
59  ;  Faulkner  v.  Brown,  18  Wend.  68;  Thayer  i;.  Hutchinson,  18  Vt.  504.  See  supra, 
568,  and  see  Story  on  Bailments,  74,  191,  192,  205,  2d  ed.  [§§  94,  279,  280.]  Tha 
pawnee  may  maintain  replevin  against  the  pawnor  as  well  as  against  a  stranger,  for  a 
wrongful  taking  of  the  goods  pledged.  Story  on  Bailments,  §  808  ;  Gibson  v.  Boyd, 
Kerr  (N.  B.),  150. 

(/)  1  Beirs  Comm.  255,  451,  5th  ed.  ;  Story  on  Bailments,  251-254,  [§§  874-877.] 

1  But  the  relation  of  principal  and  fac-  cisions  at  common  law.    Smart  v.  Sandars, 

tor,  where  money  had  been  advanced  on  8  C.  B.  880,  400 ;  Donald  v.  Suckling,  L. 

goods  consigned  for  sale,  was  not  that  of  R.  1  Q.  B.  585,  608,  612.    See,  however, 

pawnor  and  pawnee  by  the  English  de-  688,  n.  1. 
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pense,  and  a  valid  contract  between  the  letter  and  hirer.  (^) 
This  bailment,  or  letting  for  hire,  is  of  three  kinds :  loeatio 
*586  reij  by  which  the  *  hirer,  for  a  compensation,  gains  the 
temporary  use  of  the  thing;  locatio  operis  faeiendi  or  letting 
out  of  work  and  labor  to  be  done,  or  care  and  attention  to  be 
bestowed  by  the  bailee  on  goods  bailed  for  a  recompense ;  locatio 
operis  mereium  vehendarum^  as  when  goods  are  bailed  to  a  public 
carrier  or  private  person,  for  the  purpose  of  being  carried  from 
one  place  to  another  for  a  stipulated  or  implied  reward,  (a) 

(1.)  Of  letting  to  hire.  — In  the  case  of  the  locatio  rei,  or 
letting  to  hire,  the  hirer  gains  a  special  property  in  the  thing 
hired,  and  the  letter  to  hire  an  absolute  property  in  the  price, 
and  retains  a  general  property  as  owner  in  the  chattel.  This  is 
a  contract  in  daily  use  in  the  conmion  business  of  life ;  and  it 
is  very  important  that  the  rules  regulating  it  should  be  settled 
with  clear  and  exact  precision.  The  letter,  according  to  the 
civil  law,  is  bound  not  to  disturb  the  hirer  in  the  use  of  the 
thing  during  the  period  for  which  it  was  hired,  and  to  keep 
the  subject  in  suitable  order  and  repair,  and  to  pay  for  extraor- 
dinary expenses  necessarily  incurred  upon  it.  (b)  But  the  extent 
of  the  obligations  of  the  letter,  under  the  common  law  on  the 
point  of  repairs  and  expenses,  remains  to  be  defined  and  settled 
by  judicial  decisions,  {c)  The  hirer  is  bound  to  ordinary  care 
and  diligence,  and  is  answerable  only  for  ordinary  neglect ;  for 
this  species  of  bailment  is  one  of  mutual  benefit.  He  is  bound 
to  use  the  article  with  due  care  and  moderation,  and  not  apply 
it  to  any  other  use,  or  detain  it  for  a  longer  period  than  that  for 


[g)  Pothier,  Tiuit^  du  Contntt  de  Looage,  n.  6  ;  Story's  Comin.  250,  [J  372.]  The 
books  usoally  follow  the  civil  law,  and  consider  the  price  as  being  payable  in  money  ; 
bat  the  contract  at  common  law  may  be  classed  nnder  the  head  of  location,  or  locatio- 
conductio  ret,  be  the  recompense  what  it  may.    lb.  §  377. 

(a)  Coggs  p.  Bernard,  2  Ld.  Raym.  909  ;  Jones  on  Bailment,  86,  90.  The  letter  or 
owner  who  lets  out  a  thing  for  hire,  is  called  in  the  civil  law  locator  ;  and  the  hiier» 
who  has  the  benefit  of  the  thing  for  a  compensation,  the  condttetor  ;  and  the  baUnient 
or  contract  for  hire  itself,  is  called  loeaiio  or  locatto-conduetio,  or,  in  English,  location  ; 
and  this  is  the  language  nsed  in  the  Scottish  law.  1  Stair's  Inst.  b.  I,  tit.  15,  sec  1, 
5,  6  ;  Wood's  Inst  of  the  Qvil  Law,  286  ;  Stoiy  on  Bailments,  247-249,  2d  ed.  [$§  868, 
869.] 

(6)  Pothier,  Traite  dn  Gontrat  de  Lonage,  n.  77,  106,  107,  ISO,  139  ;  Civil  Code  of 
Ix)uisiana,  art  2663,  2664 ;  1  Bell's  Comm.  458,  5th  ed. ;  [Leach  v.  French,  69  Me. 
889.     See  also  Healey  o.  Gray,  68  Me.  489.] 

(c)  Story's  Comm.  260,  261,  [§  892.] 
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which  it  was  hired.  ((2)  The  responsibility  of  the  hirer  is  suffi- 
ciently shown  by  Sir  William  Jones  in  his  subtle  but  perfectly 
judicious  criticism  on  the  cases  in  the  English  and  the  Roman 
law.  {e)  The  hirer,  says  Pothier,  is  only  held  to  a  common 
diligence,  and  *  answerable  only  for  slight  neglect.  He  is  *  587 
bound  to  bestow  the  same  degree  of  diligence  that  all 
prudent  men  use  in  keeping  their  own  goods,  and  to  restore  the 
article  in  as  good  condition  as  he  received  it,  unless  it  be 
deteriorated  by  internal  decay  or  by  external  means,  without 
his  default;  and  if  the  article  be  injured  or  destroyed  without 
any  fault  or  neglect  on  the  part  of  the  person  who  takes  on  hire, 
the  loss  falls  upon  the  owner,  for  the  risk  is  with  him.  (a)  But 
if  the  thing  hired  be  lost  or  damaged  by  the  hirer,  or  by  his 
servants  acting  under  him,  for  want  of  ordinary  care  and  dili- 
gence, he  is  responsible.  (6)  The  bailee,  when  called  upon  for 
the  article  deposited,  must  deliver  it,  or  account  for  his  default 
by  showing  a  loss  of  it  by  some  violence,  theft,  or  accident.  ((?) 
When  the  loss  is  shown,  the  proof  of  negligence  or  want  of  due 
care  is  thrown  upon  the  bailor,  and  the  bailee  is  not  bound  to 
prove  affirmatively  that  he  used  reasonable  care,  {d)  ^    The  care 


(d)  Pothier,  Traits  dn  Contrat  de  Lonage,  180 ;  Johnson,  J.,  in  De  ToUenere  v. 
FaUer,  1  Const.  (S.  C.)  121 ;  Wheelock  v.  Wheelwright,  5  Mass.  104 ;  Story's  Comm. 
268,  264,  272,  278,  2d  ed.  [§§  897,  898,  418-415.] 

(e)  Essay  on  BaUment,  66-69. 

(a)  Pothi'er,  Traits  du  Contrat  de  Lonage,  n.  190, 192, 197,  200 ;  Garside  9.  T.  k  M. 
Navigation  Company,  4  T.  B.  581 ;  Cooper  v.  Barton,  8  Campb.  6,  note ;  MUlon 
V,  Salisbary,  18  Johns.  211  ;  Story's  Comm.  268,  272,  [§§  406-412]  ;  Salter  p.  Hunt, 
5  La.  7  ;  Reeves  v.  The  Constitation,  Gilpin,  579. 

(h)  Bray  v.  Mayne,  Gow,  1  ;  Dean  v.  Keate,  3  Campb.  4 ;  Story's  Comm.  J  899 
€t  seq. ;  Sinclair  v.  Pearson,  7  N.  H.  219. 

(c)  If  a  bailee  for  hire  sells  the  goods  without  authority,  the  bailor  may  maintain 
trover  against  even  the  bona  fide  purchaser.  Loeschman  v,  Machin,  2  Starkie,  811  ; 
Cooper  V.  Willomatt,  1  C.  B.  672. 

{d)  Harris  v.  Packwood,  8  Taunt.  264  ;  Marsh  v.  Home,  5  B.  &  C.  822 ;  7  Cowen, 
500,  note. 


'  Burden  of  Proving  Negligence.  —  See 
an  article  by  Judge  Bennett,  5  Am.  Law 
Rev.  205,  criticising  Cass  t;.  Boston  &  L. 
R.  R,  14  Allen,  448,  where  the  majority 
of  the  court  held  that  in  an  action  of 
contract  against  warehousemen  for  not 
delivering  goods  received  by  them  upon 
demand,  the  burden  was  on  them  to  show 
VOL.  11.  —  61 


that  the  goods  were  lost  without  their 
fault.  See  also  the  able  dissenting  opinion 
of  Bigelow,  C.  J.,  in  that  case.  Browne 
V,  Johnson,  29  Tex.  40  ;  Cross  v.  Brown, 
41  N.  H.  288;  poH,  611,  n.  1.  But 
Cumins  v.  Wood,  44  111.  416,  agrees  with 
Cass  V.  B.  &  L.  R.  R.  [See  also  Claflin  v, 
"Mjejer,  75  N.  Y.  260.    As  to  damages,  see 
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must  rise  in  proportion  to  the  demand  for  it;  and  things  that 
may  easily  be  deteriorated  require  an  increase  of  care  and  dill- 


LiUey  v,  Doubleday,  7  Q.  B.  D.  610 ; 
McMahon  v.  Field,  ib.  591.  Comp. 
Hobbs  V.  London,  &c.  Ry.  Co.,  10  L.  R. 
Q.  B.  111.]  See  Boies  r.  Hartford  &  N. 
H.  R.  R.,  87  Conn.  272;  Logan  v. 
MathewB,  6  Penn.  St  417.  As  to  burden 
of  proof  in  case  of  risks  excepted  in  the 
contract  of  carriage,  see  iii.  217,  n.  1,  (a). 
As  to  contributory  n^ligence,  see  iii.  232, 
n.  1,  (6).  As  to  degrees  of  negligence,  see 
561,  n.  1. 

Bailments  upon  Illegal  Contracts,  —  An 
interesting  question  is  raised  by  some 
cases  which  have  been  referred  to  in  a 
former  note,  241,  n.  1,  and  which  deter- 
mine the  rights  of  the  parties  to  a  bail- 
ment in  connection  with  an  illegal  contract, 
such  as  the  letting  and  hiring  of  a  horse 
to  drive  for  pleasure  on  Sunday.  The 
earlier  Massachusetts  cases  denied  the 
right  of  the  owner  to  recover  for  the  de- 
struction of  his  property  by  negligent 
over-driving  within  the  limits  contem- 
plated by  the  agreement,  Way  v.  Foster,  1 
Allen,  408  ;  or  for  its  conversion  by  driv- 
ing to  a  different  point  from  the  one  con- 
templated; or  for  negligently  destroying 
it  while  so  driving,  Gregg  v.  Wyman,  4 
Cush.  322.  The  case  of  Gregg  v.  Wyman 
has  been  disapproved,  and  the  last  point 

{x)  It  is  not  a  conversion  to  stop  or 
linger  upon  the  road,  or  to  make  a  longer 
journey  in  consequence  of  losing  one's 
way,  or  even  to  go  beyond  the  point  des- 
ignated, or  to  deviate  reasonably,  if  there 
is  no  further  element  of  damage. '  Spooner 
V.  Manchester,  138  Mass.  270;  Evans  v. 
Mason,  64  N.  H.  98 ;  Doolittle  v.  Shaw, 
60  N.  W.  Rep.  621 ;  Ray  v,  Tubbs,  60  Vt 
688 ;  Farkas  v.  Powell,  86  Ga.  800 ;  Morton 
V,  Gloster,  46  Maine,  520.  The  question  in 
cases  like  Hall  v.  Corcoran  is  whether  the 
plaintifTs  illegal  conduct  was  a  direct  and 
proximate  cause  contributing  with  others 
to  his  injury,  or  was  a  mere  condition 
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decided  differently  in  other  states.  Wood- 
man  v.  Hubbard,  25  K.  H.  67 ;  Wentworth 
o.  McDuffie,  48  N.  H.  402,  406  ;  Morton 
V.  Gloster,  46  Me.  520 ;  Nodine  v.  I>ohert7v 
46  Barb.  59 ;  PhU.,  WilL,  &  Bait  R.  R.  r. 
Phil.  &  H.  de  G.  Steam  Towboat  Co..  2S 
How.  209,  218;  Sutton  v.  Wauwatoaa,  29 
Wis.  21,  26;  and  it  is^  no  longer  main- 
tained even  in  Massachusetts,  Hall  «. 
Corcoran,  107  Mass.  251.  It  is  said,  in 
the  latter  cases,  that  when  the  hirer  oseft 
the  horse  in  a  manner  wholly  outsido 
of  the  terms  of  the  contract,  the  contract 
is  no  part  of  the  plaintiff's  case,  and  be 
recovers  on  the  strength  of  his  general 
property,  (x)  It  is  a  conversion  to  use 
another  man's  property  in  an  unauthor- 
ized manner,  and  the  defendant,  even  if 
he  proves  the  contract,  cannot  show  an  j 
authority  to  use  the  horse  as  he  did.  It 
remains  to  be  determined  whether  this 
reasoning  is  not  equally  inconsistent  with 
the  decision  in  Way  v.  Foster.  An  owner 
has  a  right  of  action  for  the  negligent 
ii^ury  or  destruction  of  his  property.  If 
the  defendant  proves  an  illegal  contract, 
which  neither  expressly  nor  by  implica- 
tion permits  the  acts  which  caused  the 
injury,  —  imprudent  driving,  for  instance, 
—  he  shows  no  authority  for  using  the 

thereof.  Newcomb  v.  Boston  Protective 
Dept,  146  Mass.  596,  602;  Planz  v.  Bos- 
ton &  A.  R.  Co.,  157  Mass.  877,  382 ;  see 
Doolittle  V.  Shaw  (Iowa),  26  L.  R.  A.  866, 
and  note.  Where  the  defendant's  coach- 
man, instead  of  taking  a  horse  and  carriage 
to  the  stable  at  which  they  were  hired, 
drove  in  another  direction  for  his  own 
purposes,  the  defendant  was  held  to  have 
broken  his  contract  as  bailee  and  to  be 
liable  for  their  ixgury  then  received^ 
caused  by  the  coachman's  negligent  driv- 
ing. Coup^  Co.  9.  Maddick,  [1891]  %  Q. 
B.  418. 
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gence  in  the  use  of  them.  Negligence  is  a  relative  term ;  and 
the  value  of  the  article  and  the  means  of  security  possessed  by 
the  bailee  are  material  circumstances  in  estimating  the  requi- 
site care  and  diligence,  (y)  That  may  be  gross  negligence  in  the 
case  of  a  parcel  of  articles  of  extraordinary  value,  which,  in  the 
case  of  another  parcel,  would  not  be  so ;  for  the  temptation  to 
theft,  and  the  necessity  for  care,  are  in  proportion  to  the  value,  (e) 

(e)  Batson  v.  Donoyan,  4  B.  &  Aid.  21 ;  Tracy  v.  Wood,  3  Mason,  184,  135.    See 


horse  as  he  did.    The  strongest  argument  and  that,  as  to  injaries  received  in  the 

suggested  on  the  other  side  seems  to  be  course  of  that  iUegal  employment,  he  is 

that  the  owner  permits  the  illegal  use,  in  pari  delicto. 

{y)  See  auprUf  561,  n.  {x),  ■—  The  owner  v.  Rich,  142  Mass.  856.  Even  after  the 
of  a  chattel  may  recover  its  value  from  the  delivery  of  a  warehouse  receipt  to  the 
hirer  who  loses  it  while  in  his  possession  bailee,  the  bailor  must  care  for  the  goods, 
or  refuses  to  surrender  it  on  demand,  to  avoid  damage,  if  he  knows  of  their 
United  States  v.  Yukers,  60  Fed.  Rep.  danger.  WilletU  v.  Hatch,  11  N.  Y.  S. 
641 ;  Roberts  v.  Stuyvesant  S.  D.  Co.,  73 ;  132  N.  Y.  41.  The  English  doctrine 
123  N.  Y.  57  ;  Reizensteiu  v,  Marqnardt,  requiring  an  attornment  to  support  a  sym- 
75  Iowa,  294  ;  Cooper  v.  Simpson,  41  boUcal  delivery  does  not  apply  in  America. 
Minn.  46.  If  the  chattel  is  accidentally  Conrad  v.  Fisher,  87  Mo.  App.  852 ;  Union 
injured  while  in  the  bailee's  possession.  Trust  Co.  v.  TrumbuU,  137  111.  146.  In 
the  bailor  has  usually  the  burden  of  proof  detinue  against  two  bailors  and  their 
to  show  negligence  ;  but  the  nature  of  the  bailee,  the  latter  cannot  be  held  wrong- 
accident  may  itself  show  prima  facie  evi-  fully  in  possession,  unless  both  bailors* 
deuce  of  negligence  and  so  place  the  bur-  possession  was  wrongful.  Van  Winkle 
den  on  the  other  side.  Wintringham  v.  v.  CroweU,  146  U.  S.  42.  The  bailee 
Hayes,  144  N.  Y.  1 ;  see  Preston  v.  Pra-  can  sue  in  trover  for  the  conversion  of  the 
ther,  137  U.  S.  604 ;  Chicago,  St.  L.  k  goods  by  a  stranger :  McGraw  v.  Patter- 
N.  0.  R.  Co.  V.  PuUman  S.  C.  Co.,  189  son,  47  111.  App.  87  ;  Moors  v.  Washburn, 
U.  S.  79  ;  Claridge  v.  South  Staffordshire  147  Mass.  844  ;  Matthews  v.  Smith's  Ex- 
T.  Co.,  [1892]  1  Q.  B.  422;  Ross  v,  press  Co.,  23  N.  Y.  S.  182;  or  for  negli- 
Southem  Cotton-Oil  Co.,  41  Fed.  Rep.  gence  causing  injury  to  the  goods  in  his 
152 ;  The  Public  Bath  Ko.  13,  61  id.  keeping.  Montgomery  6.  L.  Co.  v. 
692  ;  Willett  v.  Rich,  142  Mass.  856  ;  Montgomery  &  £.  Ry.  Co.,  86  Ak.  372. 
Stewart  v.  Stone,  127  N.  Y.  500  ;  Mc-  Gratuitous  bailees  are  liable  only  for  gross 
Loughlin  v.  New  York  L.  k  T.  Co.,  £7  negligence.  Hibemia  Bldg.  Ass*n  v.  Mc- 
N.  Y.  S.  248;  Nichols  v.  Balch,  28  id.  Grath,  154  Penn.  St.  296;  Burkv.Demp- 
667;  Powers  v,  O'Neill,  84  id.  1007;  ster,  84  Neb.  426;  Smith  v.  Library 
Cloyd  V,  Steiger,  189  111.  41  ;  Gray  v.  Board,  58  Minn.  108 ;  Bunnell  v.  Stem, 
]tf  erriam,  148  Ul.  179  ;  Schroeder  v.  Faires,  122  N.  Y.  539  ;  Gray  v.  Merriam,  148  III. 
49  Mo.  App.  470  ;  Woodruff  v.  Painter,  179.  A  banker  loaning  money  for  a  cus- 
150  Penn.  St.  91 ;  Chaffe  v.  Purdy,  43  tomer  without  compensation  must  exercise 
La.  Ann.  389.  The  pledgee  is  liable  only  such  skill  and  knowledge  as  would  usually 
for  failing  to  use  ordinary  care.  Ibid.  ;  be  exercised  by  a  banker  engaged  in  such 
Cooper  V.  Simpson,  41  Minn.  46  ;  Willett  business.    Isham  v.  Post,  141  N.  Y.  100. 
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Gaius   uses  the  word  diligentiiHmus  when  the   rule  is 
*  588  applied  *  in  the  Roman  law  to  the  case  of  an  undertaking 

to  remove  a  column  from  one  place  to  another,  (a) 
(2.)  Of  hiring  Mechanic  Skill.  — The  case  of  locatio  operis 
faciendi  is,  where  work  and  labor,  or  care  and  pains,  are  to  be 
bestowed  on  the  thing  delivered,  for  a  pecuniary  recompense; 
and  the  workmen  for  hire  must  answer  for  ordinary  neglect  of 
the  goods  bailed,  and  apply  a  degree  of  skill  equal  to  his  under* 
taking.  Every  man  is  presumed  to  possess  the  ordinary  skill 
requisite  to  the  due  exercise  of  the  art  or  trade  which  he  assumes. 
Spondet  peritiam  artis^  and  Imperitia  culpce  annumeratur.  If 
he  performs  the  work  unskilfully,  he  becomes  responsible  in 
damages,  (h)  Every  mechanic  who  takes  any  materials  to  work 
up  for  another  in  the  course  of  his  trade,  as  where  a  tailor 
receives  cloth  to  be  made  into  a  coat,  or  a  jeweller  a  gem  to  be 
set  or  engraved,  is  bound  to  perform  it  in  a  workmanlike 
manner;  he  must  bestow  ordinary  diligence,  and  that  care  and 
fidelity  which  every  man  of  common  prudence,  and  capable  of 
governing  a  family,  takes  of  his  own  concerns. (c)  As  this  con- 
tract is  of  mutual  benefit,  the  bailee  is  not  answerable  for  slight 
neglect,  nor  for  a  loss  by  inevitable  accident  or  irresistible  force, 
or  from  the  inherent  defect  of  the  thing  itself  ;(cl)  he  is  only 
answerable  for  ordinary  neglect  (e)  {x) 

the  cases  put  by  Sir  William  Jooes  and  Ijord  Stowell«  by  way  of  illuBtratioii  of  the 
reason  of  the  distinction  between  diflferent  degrees  of  diligence  requisite  in  different 
cases.    Jones  on  Bailment,  62  ;  6  C.  Rob.  Adm.  142,  155. 

(a)  Dig.  19.  2.  25.  7.  Sir  William  Jones,  in  his  Essay  on  Bailment,  67,  says  that 
the  superlative  diligentisrimus  was  here  improperly  applied,  and  that  it  woald  be  a 
case  only  of  ordinary  care.  But  Ferriere,  in  his  Commentaries  upon  the  Institntea, 
T.  188,  thinks  otherwise  ;  and  that  Gaius  was  speaking  of  things  that  might  easily  be 
deteriorated,  and  would  require  the  most  exact  diligence  for  their  preservation.  The 
case  would  depend  upon  circumstances.  Gaius  was  speaking,  not  of  unhewn  blocks  of 
granite  or  marble,  but  of  columns^  which  implied,  in  the  midst  of  the  splendid  archi- 
tecture of  Rome,  productions  of  great  labor  and  skill ;  and  in  such  a  case,  it  would«  no 
doubt,  require  the  utmost  attention  to  avoid  iigury  to  the  polished  shaft  or  capital, 
and  especially  if  that  capital  was  finished  in  the  Corinthian  style,  or  surmounted  by  an 
entablature,  adorned  with  all  the  beauty  and  elegance  of  the  Grecian  art. 

{b)  Bell's  Comm.  L  459  ;  Pothier,  Traits  dn  Contrat  de  Lonage^  n.  425,  426 ; 
McDonald  v.  Simpson,  4  Ark.  528.  • 

(e)  Dig.  19.  2.  9.  5  ;  Pothier,  ib.  n.  419,  428  ;  1  Bell's  Comm.  456,  468 ;  Dnnou 
V.  Blundell,  8  Stark.  6 ;  Story  on  Bailment,  281,  2d  ed.  [$  481.] 

((2)  Pothier,  Traits  du  Contrat  de  Louage,  n.  428 ;  Dig.  19.  2.  18.  6. 

(e)  Story  on  Bailment,  282,  288,  284,  2d  ed.  [{$  483-487.] 

Ix)  See  ntprOf  560,  n.  ix) 
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*But  though  he  must  exercise  a  care,  diligence,  and  *589 
skill,  adequate  to  the  business;  and  if  he  fails  in  the 
ordinary  care  and  skill  which  belongs  to  his  undertaking,  and 
.the  bailor  sustains  damage,  he  must  answer  for  that  damage; 
yet  if  the  delivery  was  of  a  nature  to  transfer  the  property,  a 
different  result  would  follow.  In  the  case  of  a  delivery  to  a 
goldsmith  of  a  bar  of  silver,  to  be  made  into  vases,  or  an  ingot 
of  gold  to  be  made  into  rings,  by  the  civil  law  the  whole  property 
passed  to  the  smith,  and  the  employer  was  merely  entitled,  as  a 
creditor,  to  have  metal  equally  valuable  returned  in  a  certain 
shape,  (a)  If  the  metal  in  that  case  should  be  lost,  even  by 
irresistible  force,  the  smith,  as  the  owner  of  it,  would  be  held 
to  bear  the  loss,  and  the  creditor  to  be  entitled  to  his  vase  or 
ring;  though  it  would  be  otherwise  if  the  same  metal  was  to  be 
returned  in  its  new  form,  (b) 

In  the  case  of  Seymour  v.  Brown,  (c)  a  quantity  of  wheat  was 
sent  to  a  miller  to  be  exchanged  for  flour,  at  the  rate  of  a  barrel 
of  flour  for  every  five  bushels  of  wheat.  The  miller  mixed  the 
wheat  with  a  mass  of  the  wheat  of  the  same  quality  belonging  to 
himself  and  others,  and  before  the  flour  was  delivered,  the  mill, 
with  all  its  contents,  was  destroyed  by  fire.  It  was  held,  upon 
the  question  who  was  to  bear  the  loss,  that,  as  there  was  no 
fault  or  negligence  imputable  to  the  miller,  he  was  not  respon- 
sible for  the  loss,  and  that  the  property  was  not  transferred.  It 
was  considered  that  there  was  no  sale  within  the  intention  of 
the  parties.  If  the  same  identical  wheat  was  to  have  been 
returned  in  the  shape  of  flour,  the  decision  was  correct,  accord- 
ing to  the  general  principles  of  law  applicable  to  the  case.  But 
as  it  did  not  appear  to  have  been  understood  that  the  wheat 
delivered  was  to  be  kept  separate,  and  returned  *  in  flour,  *  690 
but  only  flour  equal  to  wheat  of  such  quantity  and  quality, 
and  as  the  miller  acted  upon  that  understanding,  the  decision 
was  not  cbnformable  to  the  true  and  settled  doctrine.  There 
was  in  that  case  a  transfer  of  the  property  in  the  wheat  to  the 


(a)  Dig.  19.  2.  81. 

(b)  Jones  on  Bailment,  78  [102] ;  Bnflfhm  v.  Merry,  8  Ma«on,  478. 

(c)  19  Johns.  44.  This  decision  has  heen  oyerruled  in  the  very  analogons  case  of 
Exring  v.  French,  1  Blackf.  (Ind.)  858,  and  in  Hnrd  v.  West,  7  Cowen,  752, 756,  note, 
and  in  Smith  v.  Clark,  21  Wend.  85. 
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miller,  and  he  was  bound,  at  his  own  risk,  and  at  all  events,  to 
have  returned  the  flour,  (a)^ (2;) 

(a)  Where  an  article  U  delivered  to  be  manufactured  or  altered,  and  the  specific 
thing  to  be  then  restored,  it  is  not  a  contract  of  sale,  but  a  regular  bailment  loccUio 
operia  fciciendi,  and  the  bailor  retains  his  general  property,  and  the  bailee  acqnires  no 
interest  in  any  part  of  the  articles  (as  logs  to  be  sawed  into  boards)  by  a  mere  part 
performance.     Pierce  v,  Schenck,  3  HiU  (N.  Y.),  2S, 

^  Bailment  or  Sale  ?  —  (a)  The  state-  depends  upon  whether  the  parties  intend 

ment  in  the  text  and  in  note  (a)  that  the  the  title  to  pass,  supposing  it  to  be  a  case 

property  does  not  pass  by  the  delivery  of  in  which  it  is  legally  possible    that  it 

an  article  when  the  speclBc  thing  is  to  should  pass.    The  general  test  is,  as  stated 

be  restored,  although  in  an  altered  form,  supra,  whether  it  is  contemplated  that  the 

is  confirmed  by  other  cases.     Foster  v,  identical  property  transferred  shall  be  re- 

Pettibone,  8  Seld.  483 ,-  MaUory  v.  Willis,  turned,  though  in  altered  form.    Powder 

4   Comst.  76,  86  ;  Hyde  v.  Gookson,  21  Co.  v.  Burkhardt,  97  U.  S.  110  ;  Dittmar 

Barb.  92.    And  the  law  is  the  same  when  v,   Norman,   118  Mass.  819.     But  even 

a  parcel  of  wheat,  for  instance,  is  allowed  where  it  is  contemplated  that  it  shaU  be 

to  be  mixed  with  certain  other  specified  consumed  or  disposed  of,  yet  if  it  is  in- 

parcels,  and  a  proportionate  amount  of  tended  that  the  transferee  shaU  aU  the 

the  wheat  or  of  flour  into  which  it  Lb  time  keep  on  hand  a  like   quantity  of 

ground  is  to  be  returned.    Inglebright  v.  other  property  of  similar  kind  and  quality, 

Hammond,   19  Ohio,   387,  explained  in  even  though  not  separated  from  other  like 

Chase  o.  Washburn,  1  Ohio  St  244,  251.  property,    the    presumption  is  that   the 

As  to  the  nature  of  the  interests  of  the  transferror  becomes  a  tenant  in  common 

parties,  see  865,  n.  1.     [Whether  a  trans-  of  the  entire  mass.      Such  an  interest, 

action  amounts  to  a  sale  or  a  bailment  though    continually  shifting  both  as  to 


(x)  The  bailee  of  goods  which  he  re-  to  a  delivery  without  payment.    Scanlan 

ceives  with  an  option  to  purchase  them  on  v.  Hodges,  52  Fed.  Rep.  854.     A  oonsign- 

certain  conditions  cannot  convey  to  another  ment  of  goods,  to  be  paid  for  when  sold 

title  thereto  until  he  has  performed  such  at  a  certain  price,  does  not  divest  the 

conditions.     Harkness  v,  RusseU,  118  U.  consignor  of  title  until  they  are  sold  to 

S.  668  ;  Klee  v.  Grant,  23  N.  Y.  S.  855  ;  a  bona  fide  purchaser.     Barnes  Safe  &  L. 

Baehr  «.  Clark,  88  Iowa,  813 ;  Henry  F.  Co.  v.  Bloch  Bros.  T.  Co.,  88  W.  Ya. 

Miller  &  S.  P.  Co.  v,  Parker,  155  Penn.  158 ;  see  Kellam  v.  Brown,  112  N.  C. 

St    208 ;    Hendricks  v,   Evans,    46  Mo.  451  ;  National  Bank  p.  Goodyear,  90  Ga. 

App.  813  ;  Crosby  v.  Del  &  H.  C.  Co.,  711  ;  Colorado  Soap  Co.  v.  Bums,  2  CoL 

119  N.  Y.  334.    The  bailee  is  estopped  App.  89  ;  Head  9.  Miller,  45  Minn.  446. 
to   dispute  his    bailor's  title  unless  he         Contracts  which  surrender  the  ezclu- 

claims  to  defend  under  the  authority  of  sive  management  and  control  of  property 

the  party  in  whom  he  alleges  the  title  to  to  another  are  contracts  of  hiring  or  oondi- 

be.    Rogen  v.  Lambert,  24  Q.  R  D.  573  ;  tional  sales,  and  not  of  service.     United 

MuUins  V.  Chickering,   110  N.    Y.  513.  SUtes  «.  Shea,  152  U.  S.  178;  Mack  v. 

A  consignee  who  is  instructed  to  give  an  Snell,  140  N.  Y.  198;  Cottrell  r.  Mer« 

order  on   the  carrier  for  delivery  of  the  chants'  9t  M.  Bank,  89  Ga.  508  ;  Qoinn  «. 

gooils  to  the  buyer  on  payment  of  the  Parke  &  Lacy  M.  Co.,  5  Wash.  St  276  ; 

price,  is  liable  for  the  price  if  be  consents  Woodruff  v.  Painter,  150  Penn.  St  91  s 
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There  are  very  embarrassing  questions,  as  has  been  justly 
observed,  (5)  arising  in  cases  where  the  labor  bestowed  has  not 

(b)  Story's  Comm.  287,  B  441.] 


the  property  covered  by  it  ajid  as  to  the 
proportion  of  the  entire  mass,  is  at  any 
one  moment  definite,  being  expressed  by 
the  fraction  having  as  a  numerator  the 
number  of  bushels  transferred,  and  as  a 
denominator  the  number  of  bushels  in 
the  entire  mass.  Ledyard  v.  Hibbard,  48 
Mich.  421 ;  Sexton  v.  Graham,  53  Iowa, 
181  ;  Irons  v.  Kentner,  51  Iowa,  88  ;  Nel- 
son V.  Brown,  44  Iowa,  455.  But  if  it 
were  shown  that  the  warehouseman  had 
the  right  to  use  the  property,  being  bound 
only  to  restore  a  like  quantity  on  demand, 
it  would  seem  that  the  transaction  should 
be  treated  as  a  sale.  Rahilly  v.  Wilson,  8 
Dill.  420 ;  McCabe  v.  McKinstry,  5  DiU. 
509.  But  see  Nelson  v.  Brown,  »upra. 
The  case  is  then  analogous  to  a  loan.  See 
Shoemaker  V.  Hinze,  53  Wis.  116.  —  b.] 

(b)  Deponts  in  Orain  Elevators,  -—  The 
usual  course  of  dealing  with  grain  in 
elevators  raises  harder  questions.  Grain 
is  delivered  to  these  storehouses,  either 


on  an  express  understanding,  or  under  a 
custom  which  authorizes  the  warehouse- 
man, not  only  to  mix  certain  specified 
parcels,  but  to  add  any  other  grain  of  the 
same  quality,  either  of  his  own  or  of 
others',  and  to  draw  from  the  mass  to 
meet  the  orders  of  receipt  holders  as  they 
may  be  presented.  Even  if  the  ware- 
houseman  is  bound  to  leave  enough  grain 
in  the  mass  to  meet  outstanding  receipts, 
as  has  been  laid  down  (Young  v.  Miles, 
20  Wis.  615 ;  28  Wis.  643),  and  as  seems 
to  be  recognized  by  the  usual  charge  for 
storage,  it  is  obvious  that  a  depositor 
cannot  assert  title  to  his  proportion  on 
the  ground  that  his  grain  is  part  of  the 
mass,  for  ten  times  the  contents  of  the  bin 
may  have  passed  through  i|  since  he  de- 
posited. It  has  accordingly  been  laid 
down  that  the  transaction  is  a  sale,  in 
several  cases,  which  possibly  could  have 
been  decided  on  narrower  grounds  (that 
the  party  had  an  option  of  taking  grain  or 


Central  L.  &  E.  Co.  v.  Moore,  75  Wis.  170  ; 
80  Cent.  L.  J.  141,  note  ;  Wilkie  v.  Day, 
141  Mass.  68 ;  Copeland  v.  Barnes,  147 
Kass.  388.  In  Sturm  v.  Boker,  150  XT. 
S.  312,  329,  Mr.  Justice   Jackson  said: 


curately  distingmsh  between  a  conditional 
sale  and  a  bailment  of  pro{)erty.  The 
difficulty  must  be  solved  by  the  ascer- 
tainment of  the  real  intent  of  the  contract- 
ing parties,  as  found  in  their  agreement. 


**  The  recognized  distinction  between  baU-  There  are,  however,  certain  discriminating 

roent  and  sale  is  that  when  the  identical  ear-marks,  so  to  speak,  by  which  the  two 

article  is  to  be  returned  in  the  same  or  in  may  be  distinguished.     It  is  an  indelible 

some  altered  form,  the  contract  is  one  of  incident  to  a  bailment  that  the  bailor  may 

bailment,  and  the  title  to  the  property  is  require  restoration  of  the  thing  bailed, 

not  changed.    On  the  other  hand,  when  Ins.  Co.  v,  Randall,  L.  R.  8  P.  C.  101 ; 

there  is  no  obligation  to  return  the  spe-  Jones,  Bailro.  (8d  ed. ),   pp.  64,  102  ;   2 

cific  article,  and  the  receiver  is  at  liberty  Kent  Com.  589.     If  the  identical  thing, 


to  return  another  thing  of  value,  he  be- 
ooraes  a  debtor  to  make  the  return,  and 
the  title  to  the  property  \b  changed ;  the 
transaction  is  a  sale."  In  Union  Stock- 
Tards  &  T.  Co.  v.  Western  Land  &c.  Co.,  59 
Fed.  Rep.  49,  Jenkins,  J.  said :  "  It  is  not 
inlrequently  s  matter  of  difficulty  to  ac- 


either  in  its  original  or  in  an  altered  form, 
is  to  be  returned,  it  is  a  bailment.  Powder 
Co.  V,  Burkhardt,  97  XT.  S.  116;  Sturm 
V.  Boker,  150  XT.  S.  312.  In  a  contract 
of  sale  there  is  this  distinguishing  test, 
common  to  an  absolute  and  to  a  condi- 
tional sale  :  that  there  must  be  an  agree- 
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been  properlj  applied,  <»-  not  mccording  to 
iDeamplete,  <»*  where  tiie  subject  has  perished 


lefi 


It 


mootij,  4e.)  Chtfe  m.  WmUmos,  1  (Aw 
2SC.  244  ;  «  Am.  Lftw  Ber.  450  ;  Wikon  v. 
Cooper,  10  Iowa,  M&  ;  Sovtk  AMtnba 
liiiL  Ca  r.  BowUll,  I^  B.  3  P.  C  101. 

Some  ymt^tal  ofajeetioBsto  tkk 
tfc  fftntfd  ID  m  #wfj jftpfttFfW  oC  tUs 
e  Am.  Lftv  Ber.  465,  464 ;  a^  then  an 
cafes  vbeia  it  baa  been  awmnwl,  ahiiom|i 
witboat  aatii^Ktorj  dianwrinn,  that  tiM 
depoaitor  in  tbcae  pvUie  gaifhoBMi  le- 
taina  hti  title,  dufaiiig  r.  Breed,  14  ABea, 
376 ;  Wamn  9.  MiUiken,  57  Me.  97 ; 
Dole  9.  Olmatead,  M  IlL  IdO  ;  41  IlL  $44; 
Yoong  V.  Milea,  20  Wia.  615  i  28  Wia. 
643 ;  (Broadvell  v.  Hovaid,  77  Dl.  805.] 
Id  the  latter  view  the  wanhoiueaian  seema 
to  be  coDfidered  a  bailee,  with  power  to 
change  the  bailor^a  tenancy  in  aerendty 
into  a  tenancy  in  common  of  a  propor- 
tionately laraer  maas,  and  back  a^iin,  at 
will,  or  to  anbatitnte  other  grun  of  the 
fame  qnality  for  that  receired  (which  ia 


wilUn  the 


The  genetal  rale  of  Iha 
that  an  agnemaDt  lar  tha 
eertaia  quantity,  oat  af  a  laiger 
doea  not  paas  the  title  vntil 
AmU.  492,  n.  1,  {h)  ;  Gilktt  r.  Hill,  S  Cr. 
a  Meea.  58(^  535 ;  Camphdl  v.  Mcney 
Dodu  4Haibor  Board.  14  C.  B.  k.  a.  412. 
Some  American  caaea  show  a  oontiaiy 
tendency.  Kimbetly  v.  Patchin,  19  N.  T. 
880  (where,  howcrer,  the  paitiea  anppoaed 
that  the  he^  specified  contained  leai  than 
the  number  of  buahda  sold)  ;  GUrk  v. 
Griffith,  24  N.  Y.  595  ;  BnsaeU  r.  Gar- 


roent,  expressed  or  implied,  to  pay  the 
purchase  price.  In  a  bailment,  if  a  bail- 
ment for  hire,  there  must  be  payment  for 
the  use  of  the  thing  let  or  bailed.  Hery- 
ford  r.  Davis,  102  U.  8.  235.  If  service 
is  to  be  rendered  the  subject-matter  of 
the  bailment,  there  must  be  compensation 
for  the  tervice,  unless  the  bailment  be  a 
mandate.  In  a  contract  of  conditional 
sale  the  agreement  to  pay  the  purchase 
price  may  be  masked  so  as  to  give  it  the 
appearance  of  an  sgreement  to  pay  for  use. 
In  such  case  the  court  must  ascertain 
the  real  intention  of  the  ooutracting  par- 
ties from  the  whole  sgreement,  read  in  the 
light  of  the  surrounding  circumstances." 
See  also  Nichols  v,  Ashton,  155  Mass. 
206;  Page  v.  Edwards,  64  Vt.  124; 
Crosby  v.  Del.  ft  H.  Cianal  Ca,  141  N. 
Y.  589  ;  Standen  v.  Brown,  88  Hun,  610; 
Wiggins  V.  Tumlin  (Gk. ),  88  S.  E.  Rep. 
76 ;  Coquard  v,  Wemse,  100  Mo.  187  ; 
Moses  v.  Taylor,  6  Mackeyi  255  ;  Kaut  v. 
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Kessler,  114  Penn.  St  603;  Foreman  v. 
Drake,  98  N.C.  811;  Wadleigh  o.  Back- 
ingham,  80  Wia.  280  ;  Davia  v.  Giddings, 
30  Neb.  209 ;  Weiland  v.  Snnwall  (Minn.), 
65  N.  W.  Rep.  628. 

A  statute  which  fixes  maximum  charges, 
in  all  grsin  elevators  and  buildings,  for 
storing  and  handling  grain,  and  requires 
insurance  by  the  wapehonseman,  is  not 
unconstitutional,  even  as  against  an  owner 
who  principally  stores  his  own  grain, 
as  depriving  him  of  property  without 
due  process  of  law,  or  as  denying  him 
the  equal  protection  of  the  lawa.  Brass  «. 
North  Dakota,  153  U.  8.  391 ;  see  Bndd 
V.  New  York,  143  U.  a  517  ;  Delaware,  L. 
&  W.  R.  CJo.  ».  Central  S.  T.  Co.,  45  N.  J. 
Eq.  50.  If  the  warehouseman  both  buys 
grain  or  goods  and  stores  them  for  others, 
the  question  whether  a  particular  delivery 
was  a  sale  or  a  bailraent  is  one  of  fact  for 
the  jury.  Crosby  r.  Delaware  &  H.  Canal 
Co.,  141  N.  Y.  589 ;  Qoka  v.  Shafroih, 
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finished,  (c)  Thus,  it  was  held,  in  Mlis  v.  Hamlen^  {d)  that  if  a 
person  undertakes  to  build  a  house  upon  a  specified  plan,  and 
with  certain  materials,  and  he  departs,  without  leave,  from  the 

(e)  See  suprct,  609,  note.  The  Scottish  law  deals  on  this  subject  upon  yery  equi- 
table grounds,  for  it  balances  the  inconvenience  and  damage  arising  from  the  imper- 
fect or  faulty  performance  against  the  benefit  actually  derired  from  the  work,  and 
gives  the  workman  either  a  pro  ianto  compensation,  or  assesses  him  in  damages,  as  the 
difference  in  the  result  may  require.     1  fiell's  Conim.  455,  456. 

{d)  8  Taunt.  52. 


rington,  42  N.  Y.  118  ;  Hall  o.  Boston  k 
Worcester  R.  B.,  14  Allen,  439,  448; 
Waldron  v.  Chase,  87  Me.  414  ;  Toung  v. 
Miles,  20  Wis.  615  (which  was  not  a  case 


be  a  sufficient  tender  in  Chicago  to  satisfy 
a  contract  to  deliver  grain,  unless  the  pur- 
chaser should  insist  on  seeing  the  grain. 
McPherson  v.  Gale,  40  111.  868  ;  Gregory 


of  sale  ex  a  mass).    At  all  events  a  title  to  v.  Wendell,  40  Mich.  432  ;  549,  n.  1. 
an  undivided  interest  may  pass,  if  such  is         On  the  other  hand,  if  the  warehouse- 

the  intention  of  the  parties,  and  the  parties  man  is  the  owner  of  all  the  grain  in  his 

to  an  agreement  for  a  sale  of  grain  in  an  warehouse,  and  only  liable  ex  cotUraetu  to 

elevator  may  properly  enough  be  supposed  a  depositor,  it  would  seem  that  if  he  is 

to  have  such  an  intention,  if  depositors  liable  to  a  stranger  to  the  consideration,  it 

are  held  to  be  owners.     In  several  of  the  must  be  either  on  the  ground  of  custom 

cases  which  have  been  referred  to  as  tak-  (7  Am.  Law  Rev.  657),  or  else  that  the 

ing  that  view,  it  has  been  held  that  the  customary  receipt  for  grain  deliverable  to 

title  passed  to  puiehasers  from  depoutors  A.  or  order  operates  as  a  letter  of  credit ; 

before  separation,  although  less  than  the  {post,  iii.  84,  n.  (c) ;  89,  n.  2  ad  fin,;)  which 

amount  deposited  was  bought     Gushing  is  not  the  effect  of  a  similar  receipt  by  an 

V,   Breed  (an  action  for  goods  sold  and  ordinary  bailee.      But  see  Second  Nat. 

delivered)  ;  Warren  v.  Milliken  (trover).  Bank  v.  Walbridge,  19  Ohio  St  419. 
iupra,    A  warehouse  receipt  is  thought  to 


187  111.  893 ;  Irons  v.  Kentner,  51  Iowa, 
88 ;  Brown  v.  Gilliam,  58  Mo.  App.  876 ; 
Ardingeri;.  Wright,  88  111.  App.  98;  O'Dell 
V.  Leyda,  46  Ohio  St  244  ;  James  v.  Plank, 
48  id.  255 ;  Hall  v.  PQIsbnry,  48  Minn. 
88  ;  McBee  v.  Ceasar,  15  Oregon,  62 ; 
Velsian  v.  Lewis,  id.  589 ;  Steams  v.  Her- 
rick,  182  Mass.  114  ;  Jones  v.  Goodwillie, 
148  Mass.  281.  His  lien  applies  to  a  gen- 
eral storage  balance  on  all  the  goods  stored 
under  one  contract.  Deveraux  v.  Flem- 
ing:, 63  Fed.  Rep.  401  ;  Barker  v.  Brown, 

188  Mass.  840.  He  cannot  deny  the  title 
of  the  party  making  the  storage.  Rogers 
V.  Lambert,  24  Q.  B.  D.  578  ;  Leoncini  v. 
Post,  18  N.  T.  S.  825.  He  is  estopped, 
by  attorning  to  a  purchaser  of  stored  goods, 
from  impeaching  his  title.  Henderson  v. 
Williams,  [1895]  1  Q.  B.  521.    His  lien 


does  not  take  precedence  of  a  prior  mort- 
gage, if  the  mortgagee  does  not  coiisent  to 
the  storage.  Baumann  v.  Post,  26  Abb. 
N.  C.  184 ;  16  Daly.  885. 

A  carrier's  liability  as  such  is  only  while 
the  goods  are  in  transit ;  while  the  goods 
stand  loaded  on  its  cars  by  the  shipper  at 
his  factory,  and  when  they  are  held  by  the 
carrier  long  after  transportation,  he  is  only 
a  warehouseman.  Hasse  v.  American  Ex- 
press Co.,  94  Mich.  188  ;  Basnight  v,  At- 
lantic &  N.  C.  R.  Co.,  Ill  N.  C.  592 ;  F^st 
Tenn.  Ac.,  Ry.  Co.  v.  Kelly,  91  Tenn.708; 
Int'l  &  G.  N.  R.  Co.  r.  Dimmit  C.  P.  Co., 
5  Texas  Civ.  App.  186.  The  business  of  a 
stockyard  company  is  similar  to  that  of  a 
warehouseman.  Delaware,  L.  &  W.  R, 
Co.  V,  Central  Stock -Yard  &  T.  Co.,  45 
N.  J.  Eq.  50  ;  46  id.  280. 
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terms  of  the  contract,  he  is  not  entitled  to  any  compensation  for 
his  labor.  This  decision  rests  on  the  strict  ground  of  contract; 
but  the  civil  law  speaks  a  more  benign  language,  and  gives  the 
builder,  acting  in  good  faith,  and  in  cases  where  the  work  is 
united  with  the  property  of  the  employer,  an  indemnity  to  the 
extent  of  the  benefit  conferred.  This  is  also  the  rule  in  the 
Scotch  law.(«)  If  the  employer  derives  no  benefit  from  the  work 
and  labor  of  the  mechanic  (as  where  the  whole  subject-matter 
of  the  undertaking  is  destroyed,  by  inevitable  accident,  before 
the  work  is  completed  and  the  thing  delivered);  even  in  that 
case  the  civil  law  gave  to  the  mechanic  a  ratable  compensation 
for  his  labor  and  expenses  bestowed  upon  the  materials  of  his 
employer.  And  Pothier  concludes  that  it  is  just  and  equitable ; 
for,  as  fast  as  the  building  advanced,  it  had  become,  by  acces- 
sion, part  of  the  property  of  the  owner.  (/)  So,  if  an  article  be 
delivered  to  a  mechanic  to  be  repaired,  or  materials  are  delivered 
to  be  wrought  into  a  new  form  and  shape,  and  the  thing  is  acci- 
dentally destroyed  before  the  work  is  finished  and  ready  for 
*  691  delivery,  without  any  fault  or  negligence  *  on  the  part  of 
the  mechanic,  the  entire  loss,  according  to  the  English  law, 
falls  upon  the  owner  of  the  materials ;  for  he  is  bound  to  answer 
for  the  work  and  labor  already  bestowed.  This  is  the  general 
rule  of  law,  though  it  is  liable  to  be  controlled  by  the  custom 
of  the  trade,  (a)  ^    According  to  the  French  law,  if  the  mechanic 

{e)  1  Bell's  Comm.  456. 

(/)  Dig.  19.  2.  59  ;  Pothier,  Traiti  du  Contnt  de  Lonage,  n.  483. 

(a)  Menetone  v.  Athawes,  8  Burr.  1592 ;  GUlett  v.  Mawman,  I  Taunt  187  ;  Story 
OQ  Bailment,  287,  2d  ed.  [$  441.]  Bat  if  the  mechanic  was  by  contract  to  complete 
the  work  before  payment  for  a  specific  sum,  and  the  employer  to  famish  the  materials, 
and  when  the  work  was  nearly  finished,  the  same  be  destroyed  by  an  accidental  fire,  no 
compensation  is  recoverable,  for  the  contract  is  entire,  and  performance  is  a  condition 
precedent.  But  without  a  contract  postponing  the  payment  to  the  completion  of  the 
work,  the  workman  would  be  entitled  to  a  pro  rata  payment.  8  Burr,  supra ;  Story 
on  Bailment,  287,  2d  ed.  [§  426] ;  Brumby  v.  Smith,  8  Ala.  128,  where  A.  oontntcted 
with  B.  to  build  a  house  on  A.'s  land,  and  A.  to  furnish  the  materials,  and  the  buUder 
to  be  paid  when  the  house  was  finished.  It  was  burnt  down  by  accident  when  neariy 
completed,  and  the  builder  was  held  entitled  to  the  value  of  his  labor,  on  the  maxim 
that  A.  was  owner  of  the  materials  and  the  structure,  and  res  peril  domino,  Wilson  v. 
Knott,  8  Humph.   (Tenn.)   478.     So  when  a  manufacturer  agrees  to  ooostruct  an 

I  Both  parties  were  thought  to  be  ex-  materials,  was  held  not  entitled  to  reoow 

cused  from  the  farther  performance  of  the  for   what  he  had  done,   in  Appleby  o. 

contract,  but  the  party  who  had  completed  Myersi  L.  R.  2  G.  P.  661.    See  468,  n.  1. 
part  of  the  work,  and  furnished  certain 
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was  to  furnish  the  materials,  and  the  thing  accidentally  perished 
before  completion  and  delivery,  he  bears  the  loss  both  of  the 
materials,  and  of  his  work ;  but  if  the  materials  were  furnished 
by  the  employer,  and  the  workman  furnished  only  his  skill  and 
labor,  and  the  article  was  destroyed  without  fault,  and  before  it 
was  finished,  the  one  loses  the  materials  and  the  other  his 
labor,  (b)  The  Civil  Code  of  Louisiana  follows,  in  this  respect, 
the  rule  in  the  French  code.((7)  The  reason  of  the  distinction 
is,  that,  in  the  one  case,  the  employer  is  the  owner  of  the  article 
or  subject  with  which  the  labor  is  incorporated;  and,  in  the 
other  case,  the  workman  is  the  owner.  The  principle  is  still 
the  same.     Mes  perit  domino,  {d) 

Mr.  Justice  Story  (e)  subdivides  this  head  of  Locatio  into  1. 
Locatio  operisfaciendij  or  hire  of  labor  and  services.  2.  Locatio 
custodicBy  or  receiving  goods  on  deposit  for  hire.  He  includes 
under  the  last  head,  agisters  of  cattle,  warehousemen,  and 
wharfingers;  and  to  these  may  be  added,  a  class  of  bailees  known 
in  this  country  by  the  term  of  forwarding  men,  or  merchants. 
They  are  all  responsible  for  want  of  good  faith,  and  of  reasonable 
care  and  ordinary  diligence,  and  not  to  any  greater  extent, 
unless  the  business  and  duty  of  carriers  be  attached  to 
their  other  character.  (/)  *But  innkeepers  form  an  ♦592 
exception  to  the  general  rule,  and  they  are  held  respon- 
sible to  as  strict  and  severe  an  extent  as  common  carriers;  and 
the  principle  was  taken  from  the  Roman  law,  and  adopted  into 
modem  jurisprudence,  (a) 

article  oat  of  his  own  inaterialB,  the  property  remains  with  him  nntil  completed  and 
delivered.  It  would  be  the  same  if  the  manafactnrer  famished  the  principal  part  of 
the  materials ;  bat  if  the  employer  famished  the  whole  or  principal  part  of  the  mate- 
rials, he  would  retain  the  property  daring  the  performance  of  the  work.  Gregory  v. 
Stryker,  2  Denio,  628. 

(b)  Civil  Code,  n.  1788,  1789,  1790 ;  2  Pardeasas,  Droit  Com.  2,  tit  7,  art  526. 

(c)  Civil  Code  of  Louisiana,  art.  2781 ;  Segain  v.  Debon,  8  Martin  (La*),  6. 
{d)  Story's  Comm.  285,  [f  488.] 

(«)  lb.  276,  [§  422.] 

if)  Cailiff  V.  Danvers,  Peake,  114 ;  Finueane  v.  Small,  1  Esp.  215 ;  Oarside  v, 
Trent  Navigation  Co.,  4  T.  R.  581  ;  Sidaways  v.  Todd,  2  Stark.  400 ;  Piatt  v.  Hib- 
bard,  7  Cowen,  497  ;  Brown  v.  Dennison,  2  Wend.  598 ;  Schmidt  v.  Blood,  9  Wend. 
268;  Streeter  v.  Horlock,  1  Bing.  84;  Roberts  v.  Turner,  12  Johns.  282;  Story's 
Comm.  289-297,  2d  ed.  [§S  442-456  ;]  see  also  supra,  600,  n.  a  ;  [see  especially  Searle 
V.  Laverick,  9  L.  R.  Q.  B.  122.] 

(a)  Dig.  4.  9.  The  edict  of  the  prstor  included  shipmasters,  innkeepers,  and 
ttablekeepers  in  the  same  severe  but  wise  and  wholesome  responsibility.  See  infra,  iiL 
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(S.)  Of  Innkeepers,  — The  responsibility  of  an  innkeeper  for 
the  horse  or  goods  of  his  guest,  whom  he  receives  and  accommo- 
dates for  hire,  has  been  a  point  of  much  discussion  in  the  books. 
In  general,  he  is  responsible  at  common  law  for  the  acts  of  his 
domestics,  and  for  thefts,  and  is  bound  to  take  all  due  care  of 
the  goods  and  baggage  of  his  guests  deposited  in  his  house,  or 
intrusted  to  the  care  of  his  family  or  servants,  without  subtrac- 
tion or  loss,  day  and  night  (x)     He  is  said  to  be  chargeable  on 

7,  note  (a),  where  the  edict  is  spedallj  noticed.  Mr.  Jaatioe  Stovy  hu  given  s  general 
view  of  the  responsibility  of  innkeepers  in  the  civil  law  and  in  the  law  of  those  natioD* 
of  Europe  which  have  adopted  it.    Story  on  Bailments,  §§  464-469. 

(x)  It  is  a  question  for  the  jury  whether  Coskery  o.  Nagle,  83  Ga.  696  ;  Dilberto  «. 

a  guest's  clothing  taken  and  voluntarily  Harris  (Ga.),  23  S.  E.  Rep.  112.    Nor  is 

hung  up  by  a  waiter  in  the  defendant's  res-  the  innkeeper  liable  for  articles  left  at  the 

taurant,  if  stolen,  is  lost  by  the  defendant's  inu  by  the  owner  before  or  after  he  is  a 

negligence.      Ultzen  v.   Nichols,    [1894]  guest.     Glenn  v.  Jackson,  93  Ala.  342  : 

1  Q.  B.  92;  see  Labold  o.  Southern  Hotel  Toub  v.  Schmidt,  15  N.  Y.  S.  616  ;  Simi». 

Co.,  54  Mo.  App.  567  ;  Bunnell  v.  Stein,  son  v.  Rourke,  34  id.  11 :  see  Wear  v.  Gib- 

122  N.  Y.  539 ;  Bird  v.  Everard,  23  N.  Y.  son,  52  Ark.  864. 

S.  1008  ;  Rea  o.  Simmons,  141  Mass.  561  ;         Guests  assume  the  risk  of  patent  defects 

supra,  561,  n.  (x).  in  the  construction  of  a  hotel,  such  as  the 

Both  the  innkeeper  and  the  guest  must  absence  of  a  railing  to  its  front  steps  and 

exercise  ordinary  care  to  prevent  the  loss  of  platform.    Ten  Brceck  v.  Wells,  Fargo  & 

the  guest's  goods,  but  the  former's  duty  is  Co.,  47  Fed.  Rep.  690.     If  the  defects  are 

limited  to  those  places  into  which  guests  uot  patent,  negligence  is  a  question  of  fact 

may  be  reasonably  supposed  to  be  likely  to  for  the  jury.     West  v.  Thomas,  97  Ala. 

go,  and  he  is  not  required  to  keep  the  622 ;  Sneed  v.  Morehead,  70  Miss.  690; 

guest's  room  locked  when  he  is  absent.  Stott  v.  Churchill,  36  N.  Y.  S.  476. 
Medawar  v.  Grand  Hotel  Co.,  [1891]  2  Q.  As  to  who  are  guests,  see  Strauss  v. 

B.  11 ;  Walker  r.  Midland  Ry.  Co.,  55  County  H.  &  W.  Co.,  12  Q.  B.  D.  27 ; 

L.  T.  489 ;  Siegman  v,  Keeler,  24  N.  Y.  Arcade  Hotel  Co.  v,  Wiatt,  44  Ohio  St.  32  ; 

S.  821 ;  Bowell  v.  De  Wald,  2  Ind.  App.  Fisher  v.  Kelsey,  121  XT.  S.  388  ;  Com'th  o. 

303  -,    Swann  «.   Smith,    14    Daly,  114  ;  Moore,  145  Mass.  244  ;  Miller  v,  Peeples* 

Shultz  V.  Wall,  134  Penn.   St  262  ;  30  60  Miss.  819  ;  Ross  v,  Mellin,  36  Minn. 

Cent.  L.  J.  160,  n.;  O'Brien  V.  Vaill,  22  Fla.  421;    Singer  Manuf.    Co.  v.    Miller,    58 

627  ;  Burbank  v.  Chapin,  140  Mass.  123 ;  Minn.' 516;  Moore  r.  Long  Beach  D.  Co., 

Spring  V.  Hagar,  145  Mass.  186  ;  Becker  87  Cal.  483 ;  State  v.  Steele,   106  N.  C. 

V.  Warner,  35  N.  Y.  8.  739;  Jacob!  v.  766. 

Haynes,  id.  120.  An  innkeeper,  or  one  The  innkeeper's  lien  applies  only  to  the 
who  keeps  a  barber  or  tailor  shop,  is  not  goods  of  guests  or  travellers,  not  to  those  of 
liable  for  injury  to  such  goods  as  pictures  boarders,  but  it  applies  to  goods  brought 
and  musical  instruments,  hats  and  coats,  by  and  supposed  to  be  owned  by  a  guest, 
when  there  is  no  contract  or  notice  requir-  though  really  the  property  of  another.  Rob- 
ing him  to  keep  them  safely.  Neuwirth  v.  ins  v.  Gray,  [1895]  2  Q.  B.  78 ;  Singer 
Over  Darwen  I.  C.  Society,  70  L.  T.  874 ;  Manuf.  Co.  v.  Miller,  62  Minn.  616;  Cook 
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the  ground  of  the  profit  which  he  receives  for  entertaining  his 
guests,  (b)  The  custody  of  the  goods  of  his  guest  is  part  and 
parcel  of  the  contract  to  feed,  lodge,  and  accommodate  the  guest 
for  a  suitable  reward,  (e) 

In  Calye^%  case,  (d)  it  was  decided,  upon  the  authority  of  the 
original  writ  in  the  register  (and  which  Lord  Coke  said  was  the 
ground  of  the  common  law  on  the  subject),  that  if  a  guest  came 
to  an  inn,  and  directed  that  his  horse  be  put  to  pasture,  and  the 
horse  was  stolen,  the  innkeeper  was  not  responsible,  in  his 
character  of  innkeeper,  for  the  loss  of  the  horse.  However,  it 
was  agreed  in  that  case,  that  if  the  owner  had  not  directed  that 
the  horse  be  put  to  pasture,  and  the  innkeeper  had  done  it  of  his 
own  accord,  he  would  be  responsible. 

Perhaps  this  rule  might  admit  of  some  limitations ;  for  if  the 
putting  the  traveller's  horse  to  pasture  in  the  summer  season,  or 

(b)  Morse  v.  Slue,  1  Vent  288 ;  Jjeam  v.  Cotton,  12  Mod.  488,  487 ;  Towson  v. 
Havre-de-Grace  Bank,  6  Harr.  &  J.  47. 

(e)  Holt,  C.  J.  12  Mod.  487  ;  Orinnell  v.  Cook,  8  Hill,  485.  An  innkeeper  cannot 
lawfully  refuse  to  receive  guests  to  the  extent  of  his  reasonable  acootnmodations  ;  nor 
can  he  impose  unreasonable  terms  upon  them.  Bennett  v.  Mellor,  5  T.  R.  274  ; 
Thompson  v.  Lacy,  8  B.  &  Aid.  285 ;  Hawthorn  v.  Hammond,  1  Carr.  &  Eir.  404. 
And  as  a  compensation  for  the  innkeeiier's  responsibility,  the  better  opinion  is,  that  he 
has  a  lien  on  all  the  goods  of  his  guest  at  the  inn,  for  all  his  expenses  there.  Story 
on  Bailments,  811,  2d  ed.  [§  476]  ;  Lord  Kenyon  and  Ashhurst,  J.,  in  Eirkman  v. 
Shawcross,  6  T.  R.  14 ;  Grinnell  v.  Cook,  supra  ;  [Angus  v,  McLachlan,  28  Ch.  D. 
830.]  But  the  innkeeper  is  not  responsible  in  that  character  for  goods  left  in  his 
custody,  unless  the  owner  be  his  gueat,  by  either  having  been  there,  or  intending  to  go 
there,  in  that  capacity.  He  must  be  either  actually  or  constructively  the  innkeeper's 
guest.     Id. 

(d)  8  Co  82. 

V.  Prentice,  18  Oregon,  482;  Fay  v.  Pacific  having  the  liabilities  of  innkeepers.    See 

Imp.  Co.,  93  Cal.  253;  Magee  v.  Pacific  Lewis  9.  New  York  Central  Sleeping-Car 

Imp.  Co.,  98  Cal.  678.    So  it  applies  to  Co.,  26  Am.  Law  Reg.  859,  and  note 

property  exempt  from  execution.    Rona  o.  Pullman  Palace  Co.  v.  Lowe,  28  Kelx  289 

Meier,  47  Iowa,  607.     A  wife's  separate  29  id.  251,  and  note ;  26  Am.  St.  Rep 

property  may  be  thus  subject  to  the  lien  of  825,  and  note;    Same  v,  Matthews,   74 

a  hotel  keeper  who  entertains  her  with  her  Texas,  654  ;  Same  v.  Gavin,  98  Tenn.  58 

husband,   thongh  credit  is  given  to  the  Stevenson  v,  Pullman  P.  C.  Co.,  82  8.  W 

latter.    Gordon  v.  Silber,  25  Q.  B.  D.  491.  Rep.  885  ;  27  Am.  L.  Rev.  24.    The  duty 

The  New  York  Statute  of  1894,  ch.  258,  of  the  owners  of  elevators  in  buildings 

gives  innkeepers  a  lien  on  the  goods  of  towards  passengers  is  much  the  same  as 

boarders  as  well  as  guests.  that  of  common  carriers.    See  Mitchell  v. 

Sleeping-car  companies  and  passenger  Marker  (62  Fed.  Rep.  189),  25  L.  R.  A. 

steamboats  are  not  usually  regarded  as  88,  and  note. 
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leaving  the  carriage  in  an  open  shed  in  the  street,  be  the 
*  593  usual  custom,  as  it  is  in  many  parts  of  *  this  countrj,  the 
consent  or  direction  of  the  owner  to  that  effect  might  be 
fairly  presumed,  (a) 

It  was  laid  down  in  the  same  case  in  Coke,  that  tiie  innkeeper 
was  bound  absolutely  to  keep  safe  the  goods  of  his  guest  deposited 
within  the  inn,  and  whether  the  guest  acquainted  the  innkeeper 
that  the  goods  were  there,  or  did  not ;  and  that  he  would  in 
every  event  be  bound  to  pay  for  the  goods  if  stolen,  unless  they 
were  stolen  by  a  servant  or  companion  of  the  guest  The  respon- 
sibility of  the  innkeeper  extends  to  all  his  servants  and  domestics, 
and  to  all  the  movable  goods  and  chattels  and  moneys  of  his 
guest  which  are  placed  within  the  inn  {infra  hospitium) ;  but  it 
does  not  extend  to  trespasses  committed  upon  the  person  of  the 
guest,  nor  does  it  extend  to  loss  occasioned  by  inevitable  casu- 
alty, or  by  superior  force,  as  robbery.  (6)  *  It  is  no  excuse  for  the 
innkeeper  that  he  was,  at  the  time  the  goods  of  his  guest  were 
lost,  sick  or  insane,  for  he  is  bound  to  provide  careful  ser- 
vants, (e)  In  Bennett  v.  Mellar,{d)  the  responsibility  of  inn- 
keepers was  laid  down  with  great  strictness,  and  even  with 
severity.  The  plaintiff's  servant  came  to  an  inn  to  deposit 
some  goods  for  a  week.  The  proposal  was  rejected,  and  the 
servant  sat  down  in  the  inn  as  a  guest,  with  the  goods  placed 
behind  him,  and  very  shortly  thereafter  they  were  stolen.  It 
was  held  that  the  innkeeper  was  liable  for  the  goods;  for  the 

(a)  Story's  Comm.  312,  [§  478.]  If  the  traveller  directs  his  hone  to  be  put  into 
the  stable,  and  says  nothing  about  his  gig,  and  it  be  left  in  the  highway  with  other 
carriages,  and  is  stolen,  the  innkeeper  has  been  held  liable,  under  the  implied  promise 
to  take  the  gig  infra  hospitium.  Jones  t7.  Tyler,  8  Nev.  &  M.  576 ;  1  Ad.  k  £1.  522, 
8.  c.    This  was  carrying  the  protection  of  the  inn  sufficiently  far. 

(6)  Cal3'e's  Case,  ubi  supra;  Morse  v.  Slue,  1  Vent.  190,  288;  Kent  v,  Shackard, 
2  B.  &  Ad.  808  ;  Story's  Comm.  808,  809,  [§§  471-478.]  But  from  the  case  of  Mason 
V.  Thompson,  and  from  the  didum  of  Bailey,  J.,  in  Richmond  v.  Smith,  8  B.  &  C.  9, 
it  would  seem  that  innkeepers  were  responsible,  like  common  carriers,  for  robbery  and 
burglary.  Story  on  Bailments,  809,  2d  ed.  [§  472.]  If  a  horse,  chaise,  and  hameas 
be  delivered  to  an  innkeeper,  the  payment  for  the  horse  includes  a  compensation  for 
keeping  the  chaise  and  harness,  and  he  is  liable  as  an  innkeeper  for  the  loss  of  them. 
Mason  v.  Thompson,  9  Pick.  280.  This  last  case  was  questioned  and  OTermled  in 
Orinnell  r.  Cook,  8  Hill,  485,  so  far  as  it  went  to  hold  the  innkeeper  in  that  character 
responsible  for  the  goods  of  a  person  who  was  not  at  the  inn,  and  did  not  intend  to  go 
there  as  a  guest,  and  therefore  was  no  guest 

{e)  Calye's  Case,  uln  supra  ;  Cross  v,  Andrews,  Cro.  Elis.  622.         (d)  6  T.  B.  278. 

1  See  596,  n.  I. 
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servant  was  entitled  to  protection  for  his  goods  during  the  time 
he  continued  in  the  inn  as  a  guest.  It  was  not  necessary  that 
the  goods  should  have  been  in  the  special  keeping  of  the  inn- 
keeper, in  order  to  make  him  liable ;  if  they  be  in  the  inn, 
that  is  sufficient  to  charge  him.  *  It  is  not  necessary  to  *  594 
prove  negligence  in  the  innkeeper;  for  it  is  his  duty  to 
provide  honest  servants,  according  to  the  confidence  reposed  in 
him  by  the  public ;  (a)  and  he  ought  to  answer  civilly  for  their 
acts,  even  if  they  should  rob  the  guests  who  sleep  under  his  roof« 
An  innkeeper,  like  a  common  carrier,  is  an  insurer  of  the  goods 
of  his  guests,  and  he  can  only  limit  his  liability  by  express 
agreement  or  notice,  (i)  ^  Rigorous  as  this  law  may  seem,  and 
hard  as  it  may  actually  be  in  some  instances,  it  is,  as  Sir 
William  Jones  observes,  founded  on  the  principle  of  public 
utility,  to  which  all  private  considerations  ought  to  yield. 
Travellers,  who  must  be  numerous  in  a  rich  and  commercial 
country,  are  obliged  to  rely  almost  implicitly  on  the  good  faith 
of  innkeepers ;  and  it  would  be  almost  impossible  for  them,  in 
any  given  case,  to  make  out  proof  of  fraud  or  negligence  in  the 
landlord.  The  Roman  praetor  held  innkeepers  responsible  for 
the  goods  of  their  guests,  on  the  same  principle  of  public  utility. 
It  was  necessary,  says  Ulpian,  in  commenting  on  the  edict  of 
the  praetor,  to  confide  largely  in  the  honesty  of  such  men ;  and  if 
they  were  not  held  very  strictly  to  their  duty,  they  might  yield 
to  the  temptation  to  commit  a  breach  of  trust.  They  were 
bound  to  answer  for  all  losses,  and  damages  happening  even 
without  their  default,  unless  they  were  fatal  losses,  occurring 
from  vis  major  or  irresistible  force,  (c) 

The  responsibility  of  innkeepers,  to  the  full  extent  of  the 
English  law,  has  been  recognized  in  the  courts  of  justice  in  this 
country,  (d)  Thus,  in  Quintan  v.  Courtney  {e)  the  innkeeper  was 
held  liable  for  money  stolen  out  of  the  saddlebags  of  the  guest, 

(a)  If  the  goods  of  a  gaest  be  deposited  in  a  public  inn,  and  be  lost  or  injured,  the 
prima  facie  presumption  is,  that  the  loss  was  occasioned  by  the  loss  or  negligence  of 
the  innkeeper  or  his  servants,  but  the  presumption  may  be  rebutted.  Dawson  v. 
Chamney,  5  Q.  B.  164. 

(b)  Bichmond  v.  Smith,  8  B.  &  C.  9. 

(e)  Dig.  4.  9.  1.  8  ;  Jones  on  Bailment^  95,  96. 

id)  Mason  v.  Thompson,  9  Pick.  280.  («)  1  Hayw.  (N.  C.)  40. 

^  See  596,  n.  1. 
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iyfOiUtfm  imut  vere  declared  ia  <]Wjk*«  caar  to  be 
lor  i^mvni^T%  ztA  wzjtaiTinz  nKm,  a&d  diat  a  B^izl2»:c:.  v^> 
DO  trar^II^  acui  I'yi?*^  at  the  iim  as  a  ki^tiA^  at  ibe  r&r 
th«  innkeef^r,  waa  not  a  gocst  vboae  fo^Mis  v< 
'•{^^rial  proU:<t>/fi.  A  hooie  merelj  for  Icdfins  itranscra  fx-  a 
MsauKMiy  wbo  eaxoe  to  a  waterine  pl^^  and  fonii<hin^  liaj  and 
atar/Ie  room  for  tbeir  hortes^  and  welling  beer  to  tbem  and  to  do 
oim;  else,  has  i^e^m  iKrId  n<X  to  be  a  public  nau  /«;  It  muit  be  a 
boojie  ker[A  open  pti'oliclj  for  the  lodging  and  entertauunent  of 
trar^lkra  in  general,  for  a  reasonable  mmpensatioa.  If  a 
[lerson  lets  lodging  <^lf9  snd  upon  a  preriooa  contract  witli 
ererf  person  irho  comes,  and  does  not  affcvd  entertainmait  for 
the  public  at  large  indiscriminatelj,  it  is  not  a  eommon  uib.((» 
In  Thomp$cn  r.  Lacy^U)  this  subject  was  fnllj  discossed;  and 
it  was  decided  that  a  boose  of  pnblic  entertainment  in  London, 
where  prorbions  and  beds  were  famished  for  traTelleny  and  all 
others  capable  of  paying  a  suitable  compensation  for  the  same, 
was  a  ptjblic  inn«  The  owner  was  subject  to  all  the  liabilities 
of  an  innkeeper,  eren  thouj^  he  kept  no  stables,  and  was  not 
fre^iuented  by  stage  coaches  and  wagons  from  the  country;  and 
even  though  the  guest  did  not  appear  to  hare  been  a  traveller, 
but  to  have  previously  resided  in  famished  lodgings  in  the 
city.  A  lodging-house  keeper  was  one  that  made  a  con- 
^  596  tract  with  every  *  person  that  came ;  but  an  inn,  said  one 

(/)  14  JohDA.  175,  9ewfon  v.  Axon,  1  McCord,  609»  a^  Pfper  r.  Mnay,  il 
Weti(].  2^2,  coTiUin  «  recognition  ct  the  leme  principle. 

{a)  I'arkttnrnt  v.  ffinter,  1  Salk.  387  ;  CutlL  417,  8.  a 

(h)  Ent«rUiuing  utmnger*  oecasionallj  for  eompeoaUioa 
iankeeper.    The  Bute  v,  MtXhtm§,  2  Der.  ft  Bet  424. 

(c)  3  B,  a  Ad,  283. 
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of  the  judges  in  that  case,  is  a  house,  the  owner  of  which  holds 
out  that  he  will  receive  all  travellers  and  sojourners  who  are 
willing  to  pay  a  price  adequate  to  the  sort  of  entertainment 
provided,  and  who  come  in  a  situation  in  which  they  are  fit  to 
be  received,  (a)^    But  the  keeper  of  a  mere  coffee  house  or  private 

(a)  Parker  v.  Flint,  12  Mod.  264,  s.  p.  A  guest  is  not  entitled  to  select  a  particu- 
lar room  or  a  bedroom  for  the  purpose  of  sitting  up  all  night,  so  long  as  the  innkeeper 
offers  to  furnish  him  with  a  proper  room  for  that  purpose.  Fell  v.  Knight,  8  M.  &  W.' 
269. 

1  Iniikeeper,  Ac  —  (a)  Who  Uf  —  For  is  an  innkeeper,  see  further,  The  Queen  v. 

definitions,  and  for  the  distinction  between  Bymer,  2  Q.  B.  D.  186 ;  Minor  v.  Staples, 

innkeepers  and  lodging-house  keepers,  see  71  Me.  816.     As  to  who  is  a  guest,  see 

Wintermute  v.  Clark,  5  Sandf.  242,  247 ;  Healey  v.  Qray,  68  Me.  489  ;  Mowers  v. 

Walling  V,  Potter,  85  Conn.  188  ;  Crom-  Fethers,  61  N.  Y.  84 ;  Lynar  v.  Mossop, 

well  t;.  Stephens,  2  Daly,  15 ;  Pinkerton  86  U.  C.  Q.  B.  280 ;  Strauss  v.   County 

V.  Woodward,  88  Cal.  557,  596.    And  for  Hotel  Co.,   12  Q.  B.  D.    27;  Miller  v. 

the  distinction  between  lodgers  and  ten-  Peeples,  60  Miss.  819.    The  liability  ez- 

ants,  see  iii.  452,  n.  1,  (h).    A  party  may,  tends  to  all  property  placed  within  the 

of  course,  stop  at  an  inn  in  the  character  protection  of  the  inn.     Hilton  v,  Adams, 

of  a  lodger  and  not  of  a  guest,  but  he  does  71  Me.  19.  —  b.  ] 

not  necessarily  become  a  mere  lodger  by        (h)  LiaJbilityof.  — Dawson  v.  Chamney, 

agreeing  to  pay  by  the  week,  nor  lose  his  594,  n.  (a),  has  been  followed  in  a  few 

character  of  guest  by  staying  a  consider-  cases,    McDaniels   v,   Robinson,    26  Vt. 

able  length  of  time.     Berkshire  Woollen  816 ;  Bead  v.  Amidon,  41   Vt.  15,  18  ; 

Co.  V.  Proctor,  7  Cush.  417  ;  HaU  v.  Pike,  Laird  i^.  Eichold,  10  Ind.  212  ;  Metcalf  v. 

100  Mass.  495 ;  Norcross  v.  Norcross,  58  Hess,  14  111.  129  (cf.  Johnson  v.  Richard- 

Me.  168  ;  Pinkerton  v.  Woodward,  mpra  ;  son,  17  HI.  802  ;  Eelsey  v.  Berry,  42  111. 

Allen  V.  Smith,  12  C.  B.  n.  s.  638.     Slight  469)  ;  but  itiias  been  criticised  in  others, 

circumstances  have  been  held  to  consti-  and  the  law  generaUy  prevailing  in  Amer- 

tnte  a  party  coming  to  an  inn  a  guest,  ica  and  England  is  that  there  is  a  deftetus 

McDaniels  v.  Robinson,  26  Vt  816,  888  ;  of  the  innkeeper,  within  the  meaning  of 

Read  r.  Amidon,  41  Vt.   15 ;  Berkshire  the  writ  in  Calye's  Case,  and  he  is  liable 

Woollen  Co.  v.  Proctor,  7  Cush.  417,  425  ;  wherever  there  is  a  loss  not  arising  from 

McDonald  v.  Edgerton,  5  Barb.  560 ;  see  the  plaintiff's  negligence,  the  act  of  God, 

Ingallsbee  v.  Wood,  88  N.  Y.  577;  and  or  the  public  enemy,  Morgan  v,  Rarey, 

when  he  has  become  one,  his  temporary  6  Hurlst.  &  N.  265, 277 ;  Mateer  v.  Brown, 

absence  will  not  affect   the  innkeeper's  1  Cal.  221 ;  Pinkerton  v.  Woodward,  88 

liability  for   property   left   at   the  inn,  Cal.  557  ;  Day  v.  Bather,  2  H.  &  C.  14 ; 

McDonald  v,  Edgerton,  su^ra ;   Day  v.  Cashill  p.  Wright,  6  El.  &  Bl.  891,  900 ; 

Bather,  2  H.  &  C.  14.    So,  when  he  de-  Oppenheim  v.  White  Lion  Hotel  Co.,  L. 

parts,   leaving  his   baggage  in  the  inn-  R.  6  C.  P.  515  ;  Hulett  o.  Swift,  88  N.  Y. 

keeper's  charge,  the  latter  may  be  liable  571 ;  Wilkios  v.   Earle,   44  N.  Y.  172 ; 

for  it -as  such  for  a  reasonable  time  after-  Norcross  v.  Norcross,  58  Me.  168;  Shaw 

wards.      Adams    v.    Clem,    41    6a.    65.  v.  Berry,  81  Me.  478 ;  Sibley  v.  Aldrich, 

[Comp.  Whitemore  o.  Haroldson,  2  Lea,  88  K.  H.  558;  Thickstun  v.  Howard,  8 

812 ;  Lynar  v.  Mossop,  infra.     As  to  who  Blackf.  585 ;  Fuller  v.  Coats,  18  Ohio  St 
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boarding  or  lodging  house  is  not  an  innkeeper  in  the  sense  of  the 
law.  (b)  If  a  guest  applies  for  a  room  in  an  inn,  for  a  purpose  of 
business  distinct  from  his  accommodation  as  a  guest,  the  par- 
ticular responsibility  does  not  extend  to  goods  lost  or  stolen 
from  that  room,  (c)  Though  a  landlord  cannot  exonerate  him- 
self by  merely  handing  over  a  key  to  his  guest,  yet,  if  the  guest 
takes  the  key,  it  will  be  a  question  of  fact  whether  he  took  it 
animo  cmtodiendi^  so  as  to  exempt  the  landlord. 

In  New  York,  and  throughout  the  Union,  inns  and  taverns  are 
under  statute  regulations,  and  their  definition  and  character  are 
contained  in  the  statute.  Taverns  in  New  York  are  to  be 
licensed  by  the  commissioners  of  excise;  and  the  license  is 
necessary  except  in  cases  of  necessity,  and  it  is  deemed  a  per- 
sonal trust,  and  cannot  be  assigned.  ((2)  There  are  licenses 
merely  to  sell  strong  and  spirituous  liquors  under  five  gallons, 
granted  to  merchants  and  grocers,  but  they  cannot  be  sold  to  be 
drunk  in  the  house  or  store  of  the  seller ;  and  there  are  other 
licenses  to  retail  strong  and  spirituous  liquors,  granted  to 
persons  who  keep  an  inn  or  tavern.     Those  persons  so  licensed 

are  the  ordinary  innkeepers,  within  the  contemplation  of 
*  697  the  statute  law  of  New  York ;  for  the  statute  declares  *  that 

no  person  who  has  not  at  the  time  a  license  to  sell  strong 
or  spirituous  liquors  or  wines,  to  be  drunk  in  his  house,  shall 
put  up  any  sign  indicating  that  he  keeps  a  tavern,  (a) 


(h)  Doe  V.  Laming,  4  Campb.  77  ;  Watling  v.  M'Dowal,  1  Bell's  Comm.  469. 

{c)  Burgvfls  V.  Clements,  4  Manle  &  S.  806  ;  Famworth  v.  Packwood,  1  Holt,  209. 

(dO  Alger  V,  Weston,  14  Johns.  231 ;  Palmer  v.  Doney,  2  Johns.  Gas.  846 ;  Com- 
monwealth V.  Bryan,  9  Dana,  310. 

(a)  N.  Y.  Revised  SUtutes,  i.  678-682 ;  ib.  661,  sec.  6.  By  the  sUtute,  every 
keeper  of  a  pablic  inn  or  tavern,  except  in  the  city  of  New  York,  is  required  to  keep 
at  least  two  spare  beds  for  guests,  well  provided,  and  good  and  sufficient  stabling, 
grain,  hay,  or  pasturage,  for  horses  and  other  cattle  belonging  to  travellers.  Every 
innholder  or  tavern-keeper,  who  is  licensed  as  such,  is  also  required  to  put  and  keep 


343,  350;  [Dunbier  v.  Day,  12  Neb. 
596.]  Some  of  the  above  cases  deny  that 
the  liability  of  innkeepen  for  money,  &c., 
is  limited  to  what  is  reasonably  necessary 
for  travelling.  7  Gush.  417  ;  88  Cal.  557, 
600  et  seq. ;  44  N.  Y.  172.  See  Sasseeno. 
Clark,  87  Ga.  242,  249.  But  see  Treiber 
V,  Burrows,  27  Md.  180  ;  Simon  v.  Miller, 
7  La.  An.  860. 
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A  lodging-house  keeper  is  under  no 
duty  to  take  care  of  his  lodger's  goods, 
and  where  the  former  has  done  nothing 
which  amounts  to  misfeasance,  the  lodger 
must  take  care  of  his  goods  himself. 
Holder  «.  Sonlby,  8  G.  B.  k.  a.  254  (ex- 
phiining  Dansey  v.  Richardson,  8  EL  4b 
BL  144) ;  Manning  v.  Wella,  9  Humph. 
746. 


LECT.  XL.]  OP  PERSONAL  PEOPEETY.  *  697 

(4. )   Of    Common     Carrier %.  —  The    loeatio    operis    mercium 
vehendarum  is  a  contract  relating  to  the  carriage  of  goods  for 

op  a  proper  sign  on  or  adjacent  to  the  front  of  his  house ;  and  every  person  who 
erects  or  keeps  up  such  a  sign  without  a  license  to  sell  spirituous  liquors  by  retail, 
or  sells  them  by  retail  to  be  drunk  in  his  house,  outhouse,  yard,  or  garden,  without 
entering  into  recognizance  as  an  innkeeper,  is  subjected  to  a  penalty  for  every  offence. 
If  the  innkeeper  has  not  put  up  a  sign,  yet  if  he  keeps  a  tavern,  he  is  still  responsible 
at  common  law  as  an  innkeeper.  Calye's  Case,  8  Co.  82.  At  common  law,  any  per- 
son might  keep  a  tavern  and  sell  vinous  liquors  there  without  control ;  but  under  the 
English  statute  of  6  &  6  £dw.  IV.,  a  license  to  keep  a  tavern  would  not  authoiize 
the  retail  of  liquors  without  another  license.  Stevens  v.  Duckworth,  Hard.  388.  The 
better  opinion  would  seem  to  be,  that  under  the  New  York  statute  there  may  lawfully 
be  a  public  inn  without  an  excise  license,  though  without  a  license  no  person  can  put 
up  a  sign  indiccUing  that  he  keeps  a  tavern  ;  and  if  he  has  the  excise  license  to  retail  in 
small  quantities  liquor  to  be  drunk  in  his  house,  he  must  be  bound  also  to  keep  an 
inn  for  the  accommodation  of  travellers,  in  the  common-law  sense  of  the  term.  The 
excise  license  may  perhaps  be  regarded  as  a  criterion  to  determine  between  the  com- 
mon-law inn  and  the  statute  inn  and  tavern  combined.  In  the  case  of  The  Overseers 
of  Crown  Point  v.  Warner,  3  Hill,  150,  occurring  in  1842,  since  the  preceding  obser- 
vations were  made,  it  was  adjudged  that  the  words  inn  and  tavern,  and  innholder  ai)d 
tavern-keeper,  were  used  in  the  N.  Y.  R.  S.  i.  676,  synonymously,  and  that  the  right  to 
keep  an  inn  without  an  excise  license  is  common  to  all  persons.  But  if  a  license  to 
sell  spirituous  liquors  be  added,  the  inn  then  becomes  a  statute  franchise,  and  the 
statute  regulations  prescribing  rules  of  conduct  to  inn  and  tavern  keepers,'  apply  only 
to  such  licensed  houses.  By  a  statute  of  New  York  of  12th  April,  1843,  c.  97,  licenses 
to  keep  taverns  may  now  be  granted,  without  including  a  license  to  sell  spirituous 
liquors  or  wine.  So  in  Alabama,  no  person  can  keep  a  public  inn  without  a  license, 
though  spirituous  liquors  be  not  retailed.  The  State  v.  Cloud,  6  Ala.  628.  The  act 
of  Michigan  of  1833  is  essentially  the  same,  for  no  person,  unless  licensed  to  keep  a 
tavern,  can  sell  spirituous  liquors  by  retail  under  a  quaii;.  In  Pennsylvania,  a  license 
to  keep  a  tavern  or  inn,  would  seem,  ipso  facto,  to  imply  a  license  to  retail  vinous  and 
spirituous  liquors,  though  licenses  to  sell  liquors  may  be  granted  to  persons  combin- 
ing other  business  with  the  same.  Purdon*s  Dig.  502-507.  By  the  law  of  Ohio,  no 
person  is  permitted  to  keep  a  tavern  without  a  license  from  the  Court  of  Common 
Pleas  of  the  county.  Statutes  of  Ohio,  1831.  By  the  act  of  Kentucky  of  1884,  no 
tavern  within  any  town  or  city,  or  within  one  half  mile  thereof,  can  be  kept  without 
license,  even  though  spirituous  liquors  be  not  retailed.  So  in  Vermont,  no  person  can  keep 
an  inn  without  a  license  from  the  county  court ;  and  a  license  to  keep  a  victualling 
house  will  not  authorize  a  person  to  keep  a  house  for  public  entertainment ;  and  a 
person  may  keep  an  inn  without  selling  spirits  or  wine.  State  v.  Stone,  6  Vt.  295. 
In  Connecticut,  a  distinction  is  made  by  statute  between  taverns  and  victualling 
houses.  Both  kinds  require  a  license,  but  tavern-keepers  only  have  a  right  to  retail 
spirituous  liquors.  The  victualling  houses  are  called,  also,  houses  of  refreshment. 
Statutes  of  Connecticut,  1838,  pp.  592-595.  In  Massachusetts,^  there  seem  to  be 
three  descriptions  of  persons  in  purview  of  the  Revised  Statutes,  c.  47  ;  (!•)  A  com- 
mon innholder,  who  sells  liquors  and  provides  accommodation  for  man  and  beast ; 
( 2. )  A  common  victualler,  who  sells  liquors  and  food  only.  Both  of  these  must  be 
licensed ;  (3)  A  common  grog-shop  or  drinking-house  keeper,  who  is  not  entitled  to 
a  license.     Commonwealth  v,  Pearson,  8  Metcalf,  449.     In  North  and  South  Carolina, 
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;  and  this  is  br  far  the  iDost  iftfttaat;,  cueBsiTc^ 
tmefnl  <d  ail  the  rarioos  contracts  that  beloag  to  tiie 


i»er  «UtCy  !«':>«;  OHM  an  oIMy  is  tke  itattH;  wdMriB.    1  S.  C.  K.  ft.  40 
w,  M^rmM^  9  V^.  (5.  C|  2M  ;  TW  SMb  r.  MmTt,  S  HZI  ISl  C|.  1§«. 

a«i  tb«  •Cflte*  |«v>iiibit 

•et  of  lV/7,  «vca  l«cr  or  citier, 

«HM«tiitl  to  Uk«  c^ttfaeter,  sad,  m  wamt  iMtaaen,  t» 

tor<m«     Ift  T^  aai—f ,  tbe  proiiibftioB  to  nbdl 

io^lude  vine  vfaidi  m  pfociuwd  bf  fiiiBtiliiM, 

yncattd  \0f  dwulUtioD.    CmvcU  v.  Tbe  8tat«^  t 

«a4  dilftttiDB  of  teflipcffBaee  ■ofirtMi»  tbe  itjUirtioai  bf  law  «■  tbe  nbdl  of 

lj/|iion  bore  grcotlj  taeteaoeiL    Is  XooM^sKtli^  bjr  uttr,  m  ISSS*  tk 

Ofiiritoooo  liqoofo  oador  lllteeii  gdloiM  «ao  vboDj  pnJribftwL     B^ 

ut«o  of  MuMchniftta  of  ISI69  c  47,  no  pefsoa  em  be  mm.  JMhnMrr 

iMOM  liquor,  to  be  lued  oboat  bio  bouK  or  otber  boiUia^  witbost 

to  innkoepen  mod  reUilen  noy  be  grmtod  for  eodi  tovn  lai  atr, 

6e  confinod  to  tbe  tale  of  fennented  liqaorBy  aoeb  aa  wincv  beer,  ale^  and 

ex/;lii4ing  tbe  tale  of  bratidj,  nnn,  or  otber  apiritaoiia  liqnon.    Tbe  mterdirciatt  a 

MiaMMtppi  was  limited  to  one  gallon,  and  ia  moat  of  tbe  atafeea  tbe  re^pilatiooa  on  tbe 

aabject  bare  become  ^9xj  atrict.    Tbe  lava  of  tbe  Old  Plymootb  CdoBj  (ed.  1838,  b;- 

W,  Brigbam,  287),  declared  that  do  person  lieenaed  to  beep  a  pablk  bovae  of  CHter- 

toinment  tktndd  be  without  good  beer. 

Innkeeper*  are  liable  t/i  an  action  if  tbej  reliiae  to  reeeire  a  gneat  widioat  jut 
caoae.  See  infra,  634*  The  innkeeper  is  eren  indictable  for  tbe  lefnaal,  if  be  bos 
room  in  his  house,  and  the  guest  behaves  properiy.  Bex  o.  Irene,  7  Can-,  ft  Fl  213. 
[H<'«,  f^{»ecially,  The  Queen  v,  Rymer,  2  Q.  B.  D.  136.]  In  the  case  of  Tbe  State 
V.  Chambljrts,  1  Cheres  (8.  C),  220,  the  subject  of  inns  and  tarenis  was  elaboratel}^ 
discussed.  It  was  held  by  a  majority  of  the  court,  that  a  license  to  keep  a  focmt 
included,  also,  the  pririlege  of  retailing  spirituous  liquors,  in  small  quantitiea,  to 
travellers  and  gtiests.  The  minority  of  the  court  held  that  the  tarem  license  and  tbe 
licenne  to  retail  were  two  distinct  things,  and  that  the  former  license  did  not  neces- 
sarily include  the  other.  It  would  appear,  from  the  learned  inrestigiations  in  that 
case,  that  a  tavern  was  originally  a  place  where  the  keeper  sold  wine  alone,  but,  in 
proccMS  of  time,  the  seller  of  wine  (including  other  strong  drinks)  b^an  to  supply 
food  and  lodging  for  wayfaring  men,  and  the  term  tavern  came  to  be  synonymous 
with  that  of  inn,  as  far  back  as  the  reign  of  Elizabeth.  The  preamble  to  the  statute 
of  1  James  I.,  c.  9,  declared,  that  *'the  ancient,  true,  and  principal  use  of  inns,  ale- 
hotmeM,  and  victualling-houses,  was  for  the  receipt,  relief,  and  lodging  of  way&ring 
poople,  travelling  from  place  to  place,  and  not  meant  for  entertainment  and  harbor- 
ing of  lewd  and  idle  people/'  &c.  The  statutes  of  2  James  I.,  c  7,  4  James  I.,  c  5, 
und  1  (>luiii.  I.,  c.  4,  nhow,  also,  the  primitive  use  of  the  inn,  now  commonly  called 
a  tiivorn.  In  the  statutes  of  South  Carolina,  both  under  the  colony  and  under  the 
St  A  to,  inns  anil  taverns  have  been  used  promiscuously  for  places  where  spirituous 
liipiora  were  sold  under  a  liconBo.  But  there  were  licensed  retailers  of  spirituous 
liquors  who  do  not  ko(*p  a  tavern,  and  there  were  licensed  retailers  who  keep  a  tavern 
and  retail  spirituoua  licjuors  as  part  of  the  enteitainment,  together  with  food,  lodgings, 
Ac,  for  travelliTB  and  wayfaring  people.  The  mere  business  of  entertaining  travellerB 
and  othem  with  food,  lo<lging,  &o,.,  does  not  require  an  excise  license.    They  are  not 
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bailment.  The  carrier  for  hire  in  a  particular  case,  and  not 
exercising  the  business  of  a  common  carrier,  is  only  answerable 
for  ordinary  neglect,  unless  he,  by  express  contract,  assumes 
the  risk  of  a  common  carrier.  (6)  But  if  he  be  a  common 
CARRIER,  he  is  in  the  nature  of  an  insurer,  and  is  answerable  for 
accidents  and  thefts,  and  even  for  a  loss  by  robbery.  He  is 
answerable  for  all  losses  which  do  not  fall  within  the  excepted 
cases  of  the  act  of  God  (meaning  inevitable  accident,  without 
the  intervention  of  man),  and  public  enemies.  This  has  been 
the  settled  law  of  England  for  ages ;  and  the  rule  is  intended  as 
a  guard  against  fraud  and  collusion,  and  it  is  founded  on  the 
same  broad  principles  of  public  policy  and  convenience 
•which  govern  the  case  of  innkeepers. (a)  This  principle  *598 
of  extraordinary  responsibility  was  taken  from  the  edict 
of  the  praetor  in  the  Roman  law,  (5)  and  it  has  insinuated  itself 
into  the  jurisprudence  of  all  the  civilized  nations  of  Europe. 
But  the  rule  in  the  civil  law  was  not  carried  to  the  severe  extent 
of  the  English  common  law.  So  in  France,  common  carriers 
are  not  liable  for  losses  resulting  from  superior  force,  as  rob- 
bery, for  that  comes  within  the  damnum  fatale  of  the  civil  law, 
which  exempted  the  carrier;  (e)  and  the  same  rule  has  been 

tavern-keepers  within  the  purview  of  the  excise  laws,  but  innkeepers,  in  the  primitive 
sense,  and  they  are  entitled  to  some  of  the  privileges  and  subject  to  some  of  the 
liabilities  of  keepers  of  taverns.  I  presume  they  are  responsible  for  the  goods  of 
their  guests  to  the  extent  of  innkeepers  and  tavern-keepers  at  common  law.  The 
regulations  of  some  late  English  statutes  (11  Geo.  lY.  and  1  Wm.  lY.,  c.  64,  and 
4  &  5  Wm.  IV.,  c.  85)  are  very  strict,  even  as  to  beer-houses.  No  person  Ucensed  to 
sell  beer  by  retail  shall  have  or  keep  his  house  open  for  the  sale  thereof,  nor  retail  the 
same,  or  suffer  it  to  be  drank  in  or  at  his  house  before  4,  a.  m.,  and  aft«r  10,  p.  m.  ; 
nor  at  any  time  between  10,  a.  m.,  and  1,  p.  m.,  nor  between  the  hours  of  8  and  5 
o'clock,  p.  M.,  on  Sundays. 

(b)  Robinson  v,  Dunmore,  2  Bos.  &  P.  416  ;  Brind  v.  Dale,  8  Can*.  &  Pa.  207.  But 
in  Gordon  v.  Hutchinson,  1  Watts  &  S.  285,  the  rule  was  carried  out  more  extensively, 
and  it  was  held  that  a  wagoner,  who  carried  goods  for  hire,  was  responsible  as  a 
common  carrier,  though  transportation  was  only  an  occasional  and  incidental  em- 
ployment ;  and  this  decision  seems  to  be  founded  in  better  policy  as  applicable  to 
business  in  this  country. 

(a)  Co.  Litt.  89,  a ;  Woodleife  v.  Curties,  1  Rol.  Abr.  2  C.  pi.  4  ;  Lord  Holt,  in 
Coggs  V,  Bernard,  8  Ld.  Raym.  918;  Lee,  C.  J.,  in  Dale  v.  Hall,  1  Wils.  281  ;  For- 
ward V.  Pittard,  1  T.  R.  27 ;  Proprietors  of  The  Trent  Navigation  p.  Wood,  8  Esp. 
127  ;  Riley  p.  Home,  6  Bing.  217. 

(b)  Dig.  4.  9.  1  ;  ib.  4.  9.  3.  1.  [See,  however,  the  judgment  of  Cockbum,  CI  J., 
in  Nugent  v.  Smith,  1  C.  P.  D.  428.] 

(c)  Code  Civil,  art.  1782, 1784,  1929,  1954. 
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adopted  in  the  Civil  Code  of  Louisiana.  ((2)  In  Scotland,  loss 
by  fire  is  also  considered  as  one  happening  by  inevitable  acci- 
dent, and  for  which  the  carrier  is  not  responsible ;  but  Mr.  Bell 
insists  that  loss  by  robbery  ought  not  to  be  deemed  an  exception 
to  the  responsibility  of  the  carrier,  and  that  the  many  practical 
illustrations  in  the  English  law  ought  to  be  received  ^^as  of 
more  authority  than  hundreds  of  dicta  rescued  from  the  cobwebs 
of  the  civilians. "(«) 

Common  carriers  undertake  generally,  and  not  as  a  casual 
occupation,  and  for  all  people  indifferently,  to  convey  goods, 
and  deliver  them  at  a  place  appointed,  for  hire  as  a  business,  (/) 
and  with  or  without  a  special  agreement  as  to  price,  {g)  They 
consist  of  two  distinct  classes  of  men,  viz. :  inland  carriers  by 
land  or  water,  and  carriers  by  sea ;  and  in  the  aggregate  body 
are  included  the  owners  of  stage  wagons  and  coaches,  and  rail* 
road  cars,   who  carry  goods   as  well   as  passengers  for  hire, 

wagoners,  teamsters,  cartmen,  porters,  the  .masters  and 
*599  owners  of  ships,  vessels,  and  all  watercraft,  *  including 

steam  vessels  and  steam  tow  boats,  belonging  to  internal 
as  well  as  coasting  and  foreign  navigation,  lightermen,  barge 
owners,  canal  boatmen,  and  ferrymen.  As  they  hold  themselves 
to  the  world  as  common  carriers  for  a  reasonable  compensation, 
they  assume  to  do,  and  are  bound  to  do,  what  is  required  of 
them  in  the  course  of  their  employment,  if  they  have  the  requi- 
site convenience  to  carry,  and  are  offered  a  reasonable  or  cus- 
tomary price ;  and  if  they  refuse  without  some  just  ground,  they 
are  liable  to  an  action,  (a) 

(d)  Art.  2722,  2725,  2989. 

(e)  1  Bell's  Gomni.  470.  The  English  and  American  decisions  held  the  common 
carriers  responsible  for  loss  by  fire.  See  infraf  iii.  304  ;  Hale  v.  N.  Jersey  Steam 
Navigation  Company,  15  Conn.  539,  8.  p. 

(/)  Gisboum  v.  Hurst,  1  Salk.  249  ;  Brind  v.  Dale,  8  Carr.  &  P.  207.  In  this  last 
case  Lord  Abinger  suggested,  that  a  town  cartman,  whose  carts  ply  for  hire  near  the 
wharves,  was  not  a  common  carrier.  See  Story  on  Bailments,  323,  n.  3,  2d  ed.  [$  496, 
n.  3],  who  strongly,  and  1  think  properly,  questions  the  solidity  of  this  distinctton. 

ig)  Lawrence,  J.,  in  Harris  &.  Packwood,  3  Taunt.  264  ;  Story  on  Bailments  [§] 
495,  3d  ed. 

(a)  Jackson  v.  Rogers,  2  Show.  382 ;  Lord  Eenyon  and  Ashhurst,  J.,  in  Elsee  v. 
Gatward,  5  T.  R.  148  ;  Holroyd,  J.,  in  Batson  v.  Donovan,  4  B.  &  Ad.  32 ;  Pickfanl 
«.  Grand  J.  Railway  Co.,  8  M.  &  W.  372  ;  1  Bell's  Comm.  467  ;  Dwight  v.  Brewster, 
1  Pick.  50 ;  Jencks  r.  Coleman,  2  Sumner,  221 ;  Story's  Comm.  on  Bailments,  822. 
Zi&f  2d  ed.  [§  496] ;  Bonney  v.  The  Huntress,  District  Court  of  Maine,  1840 ;  Pome- 
loy  V.  Donaldson,  5  Miss.  86 ;  Patton  v.  Magrath,  Dudley  (S.  C),  Lbw&  £q.    159  ; 
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In  Morse  v.  Slue,  {b)  it  was  decided,  in  the  reign  of  Charles 
II.,  by  the  Court  of  K.  B.,  upon  great  consideration,  that  the 
master  of  a  vessel  employed  to  carry  goods  beyond  sea,  in  con- 
sideration of  the  freight,  was  answerable  as  a  common  carrier. 
It  was  admitted,  in  that  case,  and  afterwards  declared  by  Lord 
Hardwicke,  in  Boucher  y.  Lawsonj  (e)  that  the  action  lay  equally 
against  masters  and  owners  of  yessels.  The  doctrine  in  those 
cases  has  been  recognized  ever  since :  {d)  and  it  applies  equally 
to  the  carrier  of  goods  in  the  coasting  trade  from  port  to  port,  {e) 
and  to  a  bargeman  and  hoyman  upon  a  navigable  river.  (/)  The 
cases  are  contradictory  as  to  its  application  to  wharfingers ; 
and  the  later  cases  do  not  *  make  the  application  to  *  600 
them,  (a)  They  are  all  liable  in  their  respective  characters 
as  common  carriers,  and  to  the  whole  extent  of  inland  carriers, 

Hale  V.  New  JoTsey  Steam  Co.,  16  Conn.  689 ;  [Chicago  &  Alton  R.  R.  Co.  v.  Erickson, 
91  IIL  618.]  See  also  in/ray  608,  609.  An  action  against  a  common  carrier  npon  the 
custom  is  founded  upon  a  tort,  and  arises  ex  delicto ;  and  it  is  unnecessary  to  join  as 
defendants  all  the  owners  of  the  vehicle  employed  in  the  conveyance.  Orange  Bank 
V,  Brown,  8  Wend.  158.  [Charges,  —  Even  at  common  law  a  carrier  is  bound  to  make 
only  reasonable  charges,  and  perhaps  there  is  a  further  obligation  not  to  charge  two 
persons  differently  for  exactly  the  same  service.  When  optional  rates  are  offered,  at 
least  one  of  them  must  be  reasonable.  Gallagher  v.  Great  Western  Ry.  Co.,  8 
Ir.  R.  C.  L.  826  ;  M'Nally  o.  The  Lancashire,  &c.  Ry.  Co.,  8  L.  R.  Ir.  81  ;  Ruddy 
V.  Midland,  &c.  Ry.  Co.,  ib.  224  ;  Lewis  v.  Great  Western  Ry.  Co.,  8  Q.  B.  D.  196  ; 
Manchester,  &c.  Ry.  Co.  v.  Brown,  8  App.  Cas.  708  ;  Johnson  o.  Pensacola,  &c.  R.  R. 
Co.,  16  Fla.  683  ;  Messenger  v.  Penn.  R.  R.  Co.,  87  N.  J.  L.  531.  See  McDuffee  r. 
Portland,  &c.  R.  R.  Co.,  52  N.  H.  480.  That  there  is  no  obligation  to  chaige  the 
same  rate  for  the  same  service,  see  Ex  parte  Benson,  18  S.  C.  88.  But  see  note  to 
8.  c.  44  Am.  R.  664,  668.  Undue  preference  is  forbidden  by  statute  in  England. 
London,  &c.  Ry.  Co.  v.  Evershed,  8  App.  Cas.  1029.  Statutes  have  also  been  passed 
in  this  conntry  regulating  railroad  charges,  and  have  been  held  constitutionaL  Chicago, 
Ac.  R.  R.  Co.  V.  Iowa,  94  U.  S.  166.  — b.] 

{b)  1  Vent.  190,  288 ;  2  Lev.  69  ;  Barclay  p.  Gana,  8  Doug.  889,  8.  P. 

(c)  Cases  temp.  Hardw.  86,  194. 

(d)  See  Goff  v,  Clinkard,  cited  in  1  WiU.  282. 

(«)  Dale  V.  Hall,  1  Wils.  281  ;  Proprietors  of  The  Trent  Navigation  v.  Wood, 
8  Esp.  127. 

(/)  Rich  V.  Kneeland,  Cro.  Jac.  880  ;  Wardell  v.  Mourillyan,  2  Esp.  N.  P.  Cas. 
698 ;  Elliott  v.  Rossell,  10  Johns.  1. 

(a)  Ross  V,  Johnson,  6  Burr.  2826  ;  Maving  o.  Todd,  1  Starkie,  72,  are  cases  which 
countenance  the  idea  that  wharfingers  are  liable  as  common  carriers,  but  later  authori* 
ties  justly  question  this  doctrine  ;  and  in  Roberts  v.  Turner,  12  Johns.  282 ;  Piatt  v. 
Hibbard,  7  Cowen,  497  ;  Blin  v.  Mayo,  10  Vt.  60  ;  and  Dncker  v.  Bamett,  6  Mo.  97« 
it  was  considered  thnt  wharfinffers  were  not  liable  as  common  carriers,  unless  they 
superadd  the  character  of  carrier  to  that  of  wharfinger  ;  they  are,  like  toarekottseinri^ 
bound  only  to  ordinary  care.     Suprci^  691. 
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except  so  far  aa  they  may  be  exempted  by  tbe  exeeptioiis  in  the 
coatracta  of  ebarter  party  and  bill  of  lading,  <Nr  by  statute. 
They  are  bound  to  indemnify,  in  caaea  in  which  they  are  liable 
aa  common  carriers,  aeeording  to  the  Talne  at  the  place  of 
deatination  where  they  contracted  to  deliTer  the  goods.  (5) 
There  ia  no  distinction  between  a  land  and  a  water  carrier;  and 
so  it  was  declared  by  Lord  Manafield,  and  tibe  othn*  jndges  of 
the  K.  B.,  in  the  case  of  Tke  FrofrietarM  of  ike  Tremt  JSimga- 
tian  r.  Wood  ;  {c)  and  the  carrier  is  equally  liable  for  the  acts  of 
his  serranta  or  agents,  and  for  his  own.  The  maTim  of  reap<m- 
deat  tuperior  applies.  (<2) 

The  proprietors  of  a  stage  coach  do  not  warrant  the  safety  of 
passengers  in  the  character  of  common  carriers;  and  they  are 
not  responsible  for  mere  accidents  to  the  persons  of  the  pas- 
sengersy  bat  only  for  the  want  of  dne  care,  (e)  ^    Slight  fault, 

{b)  WatkiiMoa  v.  Laoghton,  8  Jobna.  213  ;  Amarj  v.  M'Grepir,  15  id.  24 ;  Oakej 
V.  RoMcl],  18  MartzB  (la.),  02 ;  McGregor  v.  KHgofe,  6  Ohio,  358 ;  Sedgwick  oa 
Dunagesy  370. 

(c)  3  Eq>.  9.  P.  127 ;  4  Doo^ats  387,  a.  c 

(d)  Cayenagh  v.  Such,  1  Price,  Exch.  338  ;  Ellia  v.  Tnrner,  8  T.  B.  531. 

{e)  Anton  v.  Hearen,  2  Esp.  N.  P.  533 ;  Christie  v.  Griggs,  2  Gunph.  79 ;  Crofts  v. 
Waterhoaae,  3  Bing.  321.  In  Boyce  v.  Anderson,  2  Patera,  U.  S.  150,  it  was  decided, 
that  the  law  regulating  tbe  responsibility  of  common  camera  did  not  apply  to  the  case 
of  carrying  hnman  beings,  snch  as  negro  slarea,  unless  the  loss  was  oocssioned  by  the 
negligence  and  unskilfnlness  of  the  carrier  or  his  agents.  It  was  decided,  in  Talmadge 
V,  Zanesrille  AM.  R.  Co,,  11  Ohio,  197,  that  if  a  coach  be  upset  by  the  negligence  of 
the  driyer,  an  injured  passenger  may  recorer  his  damages  from  the  proprietora.  Bat 
the  coach  proprietora  cannot  recover  an  indemnity  over  against  the  R.  B.  company  for 
their  negligence  in  not  keeping  the  road  in  repair.  The  proprietora  in  both  cases  were 
wrongdoere  by  their  negligence,  and  the  proprietor  of  the  coach  can  only  reooTer  his 
direct  damages  for  the  injury  done  to  his  coach  by  the  bad  road  of  the  company. 


*  CarrUri,  —  (a)  Of  Paaengen,  —  The 
doctrine  of  Ingalls  v.  Bills,  601,  n.  (a),  was 
applied  in  England,  after  great  discussion, 
in  Readhead  v.  Midland  R.  Co.,  L.  R.  4 
Q.  B.  379  ;  L.  R.  2  Q.  B.  412  ;  [Bonce  v. 
Dubuque  Street  Ry.  Co.,  58  Iowa,  278  ;] 
where  it  was  held  that  there  was  no  war- 
ranty either  to  carry  the  passenger  safely, 
or  even  that  the  carriage  should  be  free 
from  defects  likely  to  cause  peril,  if  the 
defecU  were  such  that  no  care  could  have 
detected  them.  See  also  Simmons  v.  New 
Bedford,  ac.  St.  Co.,  97  Mass.  861,  and 
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cases  cited  ;  Maverick  v.  Eighth  At.  R.  R., 
36  K.  T.  878,  and  cases  cited ;  Brown  r. 
N.  Y.  C.  R.  R.,  34  N.  Y.  404  (but  see 
Alden  r.  N.  Y.  C.  R.  R.,  86  N.  Y.  102) ; 
Sawyer  v,  Hann.  4  St.  Jo.  R.  R.,  37  M& 
240  ;  Flint  p.  Norwich  k  N.  Y.  T.  Co.,  34 
Conn.  554  ;  Meier  v.  Penn.  R.  R.,  64  Penn. 
St.  225 ;  Phil,  ft  R.  R.  R.  v.  Derby,  14 
How.  468  ;  Parish  «.  Reigle,  11  Gratt 
697 ;  Edwards  «.  Lord,  49  Me.  279 ;  and 
many  other  cases.  But  it  has  been  held 
that  in  these  and  mmilar  cases  there  is  « 
warranty  that  due  care  has  been  used,  not 
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uDskilfulness,  or  negligence,  either  as  to  the  competence  of 
the  carriage,  or  the  act  of  driving  it,  may  render  the  owner 

only  by  the  carrier  and  his  servants,  but  v.  Broadway,  &c.  R.  B.  Ca,  56  N.  Y. 
also  by  any  independent  contractor  em-  108 ;  Weeks  v.  N.  Y.,  &c.  By.  Co.,  72 
ployed  by  him  to  oonstmct  the  means  of  N.  Y.  50 ;  P.  &  C.  R.  R.  Co.  v.  Pillow, 
conveyance.  Francis  v.  Cockrell,  L.  R.  5  76  Penn.  St.  510  ;  N.  0.,  ftc.  R.  R.  Co. 
Q.  B.  184 ;  John  v.  Bacon,  L.  R.  5  C.  P.  p.  Burke,  58  Miss.  200.  As  to  the  right 
487,  443.  When  Francis  v.  Cockrell  was  to  preserve  order  on  the  train,  see  Railway 
before  the  Exchequer  Chamber  (L.  R.  5  Co.  v.  Valleley,  82  Ohio  St  845  ;  Phila., 
Q.  B.  501),  some  of  the  judges  preferred  &c.  R.  R.  Co.  v.  Larkin,  47  Md.  155 ; 
to  express  the  principle  thus,  that  the  Murphy  v.  Union  Ry.  Co.,  118  Mass.  228. 
defendant  contracted,  or  that  it  was  the  As  to  the  right  to  eject  passengers  for  non- 
defendant's  duty,  to  have  the  article  fur-  payment  of  fare,  see  T.  W.,  &c.  Ry.  Co  v. 
nished  (a  seat  on  a  grand  stand  at  a  race),  Wright,  68  Ind.  586  ;  Stone  v.  Chicago, 
reasonably  fit  for  the  purpose  for  which  it  &c.  Ry.  Co.,  47  Iowa,  42;  Hoffbauer  v. 
was  furnished,  or  for  which  it  was  held  D.  &  N.  W.  Ry.  Co.,  52  Iowa,  842 ;  Bland 
out  to  the  public,  subject  to  the  qualifi-  v.  Southern  Pac.  Ry.  Co.,  55  Cal.  570  ; 
cations  explained  by  Readhead's  case,  Frederick  v.  The  Marquette,  &c.  Ry.  Co., 
supra,    [Philadelphia;  &c  R.  R.  Co.  v,  87  Mich.  842. 

Anderson,  94  Penn.  St.  851.]     [See  the  Who  is  a  Passenger, — A  trespasser  is 

observations  of  Blackburn,  J.,  in  Searle  v,  not     Houston,  &c.  Ry.  Co.  «.  Moor,  49 

Laverick,  9  L.  R.  Q.  B.  122,  upon  Francis  Tex.  81 ;  Higley  9.  Gilmer,  8  Mont  90; 

V,  Cockrell.    In  Wabash  Railway  Co.  v,  T.  W.  4  W.  Ry.  Co.  v,  Beggs,  85  111.  80. 

McDaniels,    107    U.  S.   454,   where  the  See  also  Lillis  v,  St  Louis,  &c.  Ry.  Co., 

plaintiff  was  an  employee,  it  was  held  that  64  Mo.  464  ;  Duff  v.  Alleghany  R.  R.  Co., 

the  degree  of  care  which  a  railroad  com-  91   Penn.  St.  458.     One  getting  off  the 

pany  is  required  to  exercise  is  such  as  is  train  while  in  motion,  or  going  into  a 

fairly  commensurate  with  the  consequences  dangerous  place  on  the  train  contrary  to 

likely  to  flow  from  a  lack  of  such  care.    In  the  rules  of  the  company,  ceases  to  be 

general   there    is  no  absolute  warranty,  such.    Comm.  v,  B.  &  M.  Ry.  Co.,  129 

Grand  Rapids,  &c.  R.  R.  Co.  v,  Huntley, '  Mass.  500  ;  8.  c.  87  Am.  R.  882  and  note  ; 

88  Mich.  587  ;  s.  c.  81  Am.  R.  321  and  Penn.  R.  R.  Co.  v,  Langdon,  92  Penn.  St 

note ;  Richardson  v.  Great  F^astem  Ry.  21 ;  Houston,  &c.  Ry.  Co.  v,  Clemmons, 

Co.,  1  C.  P.  D.  842 ;  Railroad  Co.  v.  Hal-  55  Tex.  88.    See  further,  Railroad  Co.  v. 

loren,  58  Tex.  46.      For  further  cases  to  Jones,  95  U.  S.  489  ;  Sherman  v.  Hanni- 

the  effect  that  there  are  certain  things  as  bal,  &c.  R.  R.  Co.,  72  Mo.  62 ;  Hoar  v. 

to  which  the  master  must  at  his  peril  see  Maine  Cent.  R.  R.  Co.,  70  Me.  65 ;  Creed 

that  due  care  is  exercised,  see  sttpra,  ii.  v,  Penn.  R.  R.  Co.,  86  Penn.  St   139  ; 

260  and  notes.    A  carrier  is  also  bound  to  Maslin  v,  B.  &  0.  R.  R.  Co.,  14  W.  Va. 

a  high  degree  of  care  in  the  tise  of  the  180  ;  Blair  v,  Erie  Ry.  Co.,  66  N.  Y.  818  ; 

means  of  transportation,  Pennsylvania  Co.  Penn.   R.  R.  Co.  v.  Price,  96  Penn.  St 

V.  Roy,  102  U.  S.  451 ;  Jamison  v.  S.  J.,  256.  —  B.] 

&c.  R.  R.  Co.,  55  Cal.  593  ;  and  is  bound  (Jb)  CfLive  Stock,  —  Since  the  carriage 

to  at  least  a  reasonable  degree  of  care  to  of  live  stock  has  become  an   important 

prevent  injury  to  passengers  from  other  branch  of  railroad  transportation,  the  ques- 

sources,    Louisville  R.  R.  Co.  r.  Kelley  tion  has  been  raised  whether  the  common- 

(Ind.,  Oct.  1888),  17  Rep.  208;  Putnam  law  liability  of  a  carrier  for  the  delivery 
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*  601  responsible  in  damages  for  an  injury  to  *  the  passengers  ; 
they  are  to  be  transported  as  safely  as  human  foresight 

of  live  animals  is  the  same  as  that  for  the  means  of  transportation,  Gomhe  v.  London, 

delivery   of   merchandise.     It  has  been  &c.  Ry.  Co.,  31  L.  T.  618.   So  in  the  case 

said  that  it  is,  subject  to  the  apparent  ex-  of  perishable  goods,  Merchants*  Dispatch, 

ception  that  it  does  not  extend  to  injuries  &c  Co.  v.  Comforth,  8  CoL  280.     And, 

caused  by  the  peculiar  character  and  pro-  on  the  other  hand,  is  not  liable  for  injury 

pensities  of  the  animals  to  themselves  or  caused  by  defects  in  the  thing  itself.    Nu- 

each  other,  just  as  it  does  not  extend  to  gent  v.  Smith,  1  C.  P.  D.  423;  Mynaidr. 

loss  from  the  inherent  defects  of  other  Syracuse,  &c.  R.  R.  Co.,  71  N.  Y.  180; 

merchandise.     Clarke  v.  Rochester  &  S.  Bambeig  v,  S.'C.  R.  R.  Co.,  9  S.  C.  61.  So 

R.  R.  (4  Kern.),  14  N.  Y.  570  ;  Smith  v.  in  the  case  of  perishable  goods,  American 

New  Haven  &  N.  R.  R.,  12  Allen,  531,  Express  Co.  9.  Smith,  33  Ohio  St.  511 ;  s. 

583 ;  Wilson  v,  Hamilton,  4  Ohio  St  722  ;  c.  81  Am.  R.  561,  and  note.  —  b.] 
Hall  V.  Renfro,  3  Met.  (Ky.)  51  ;   Blower         (c)  Passengers'  Baggage,  — The  limita- 

V.  Great  Western  R.  Co.,  L.  K  7  C.  P.  tion  of  the  liability  of  common  carriers,  as 

655 ;  Kendall  v.  London  &  S.  R.  Co.,  L.  such,   for  baggage  of  paasengen,  stated 

R.  7  Ex.  373.     But  this  has  been  denied  ;  601,  n.  (e),  will  be  found  confirmed  by 

and   where,   as  in   Michigan   and  other  Merrill  v.  Grinnell,  80  N.  Y.  594  ;  Dnnlap 

western  states,  the  drover,  with  a  sufficient  r.  Int.  St.  Co.,  98  Mass.  371 ;  Stimson  e. 

force  of  his  own  men,  habitually  goes,  or  Conn.  R.  R.  R.,  ib.  83 ;  Jordon  o.  Fall  R. 

may  go  if  he  will,  upon  the  same  train  R.  R.,  5  Cush.  69 ;  Dibble  o.  Brown,  12 

with  his  cattle,  free  of  charge,  In  a  drovers'  Ga.  217  ;  Hickox  v,  Naugatuck  R.  R.,  81 

car  provided  for  that  purpose,  and  has  the  Conn.  281 ;  Smith  v.  Boston  k  Me.  R.  R., 

entire  charge,  care,  and  management  of  the  44  N.  H.  325  ;  Cincinnati  9t  Chic.  Air  L. 

cattle,  and  the  company  only  furnish  pro-  R.  R.  v,  Marcus,  88  111.  219 ;  Illinois  C. 


per  cars  and  motive  power,  being  responsi-  R.  R.  v.  Copeland,  24  111.  882 : 
ble  of  course  for  their  sufficiency  and  the  sippi  C.  R.  R.  v.  Kennedy,  41  Miss.  671  ; 
proper  mode  of  making  up  and  running  [Macrow  v.  Great  Western  Ry.  Ca,  6  L. 
the  train,  it  is  well  held  that  there  is  a  less  R.  Q.  B.  612  ;  N.  Y.  Cent.,  &c.  R.  R.  Co. 
degree  of  liability,  unless  the  greater  is  v,  Fraloff,  100  U.  S.  24  ;  Ailing  r.  B.  &  A. 
assumed  by  contract,  or  the  carrier's  hold-  R.  R.  Co.,  126  Mass.  121 ;  Blumantle  v. 
ing  himself  out  as  assunung  it  The  bur-  Fitchburg  R.  R.  Co.,  127  Mass.  822  ;  Penn. 
den  of  proving  that  the  greater  liability  Co.  v.  Miller,  35  Ohio  St.  541 ;  Weeks  v, 
was  assumed  is  on  the  plaintiff.  Mich.  S.  N.  Y.,  &c.  R.  R.  Co.,  72  N.  Y.  50.]  Dex- 
&  N.  Ind.  R.  R.  V.  McDonough,  21  Mich,  ter  v.  Syracuse,  B.  &  N.  Y.  R.  R.,  42  N. 
165  ;  [L.  S.  &  M.  S.  Ry.  Co.  v.  Perkins,  Y.  826,  is  x>erhap8  somewhat  more  liberal, 
25  Mich.  829  ;]  Pardington  v.  South  where  there  is  no  implied  misrepresenta- 
Wales  R.  Co.,  1  Hurlst.  &  N.  392,  896.  tion  of  the  character  of  the  goods.  See 
Compare  a.  c.  88  £.  L.  &  £q.  482,  485.  Ouiroit  v,  Henshaw,  85  Yt  605  ;  Hopkins 
[It  seems  clear  that  the  principles  upon  v.  Westcott,  6  Blatchf.  64.  The  English 
which  rest  the  existence  and  extent  of  the  cases  turn  on  statute.  Hndston  v.  Mid- 
obligation  and  liability  of  the  company  land  R.  Co.,  L.  R.  4  Q.  B.  866.  And  the 
in  the  carriage  of  live  stock  are  the  duties  of  railroads  as  to  passengers  and 
same  as  in  the  case  of  other  merchan-  their  baggage  are  more  or  less  regulatfd 
disc.  Under  these  general  principles  the  by  statutes  of  the  different  states.  The 
company  is  bound  to    provide   suitable  carrier  remains  liable  somewhat  as  a  ware- 
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and  care  will  permit,  (a)     It  was  held,  also,  by  Lord  Holt,  that 
the  owners  were  not  answerable  as  carriers  for  the  baggage  of 

(a)  Wordsworth  ».  Willan,  6  Enp.  N.  P.  278;  May  hew  r.  Boyce,  1  Starkie,  823  ; 
Jones  V,  Boyce,  ib.  493  ;  Jackson  i;.  ToUett,  2  id.  87  ;  Dudley  v.  Smith,  1  Campb. 
167  ;  Israel  v.  Clark  &  Clinch,  4  Esp.  N.  P.  269 ;  Sharp  t>.  Grey,  9  Bing.  457.  If  a 
carriage  be  upset  and  a  passenger  injured,  it  is  incumbent  on  the  part  of  the  owner, 
to  relieve  himself  from  damages,  to  prove  that  the  driver  was  a  person  of  competent 
skill,  of  good  habits,  and  in  every  respect  qualified  and  suitably  prepared  for  the  busi- 
ness, and  that  he  acted  on  the  occasion  with  reasonable  skill,  and  with  the  utmost  pru- 
dence and  caution.  Stokes  9.  Saltonstall,  13  Peters  (U.  S.),  181 ;  M'Kinney  r.  Neil, 
1  M'Lean,  540  ;  Peck  v,  Neil,  [3  id.  22  ;)  Maury  v,  Talmadge,  2  M'Lean,  157.  This 
question,  as  to  the  responsibility  of  the  proprietors  of  stage  coaches  for  accidents  to 
passengers,  was  ably  and  learnedly  discussed  in  the  case  of  Ingalls  v.  Bills,  9  Metcalf, 


honseroan,  after  the  lapse  of  a  reasonable 
time,  within  which  the  passenger  does  not 
remove  his  baggage.  Bumell  v.  N.  Y.  C. 
R.  R.,45N.  Y.  184. 

The  statement  in  the  t«xt,  601,  that 
the  exercise  of  care  over  his  baggage  does 
not  discharge  the  carrier,  applies  to  cases 
where  the  passenger  has  not  taken  the 
baggage  from  the  control  of  the  company ; 
as  where,  for  instance,  he  merely  directed 
their  porter  to  put  it  in  the  same  carriage 
with  himself.  Le  Couteur  v.  London  & 
S.  W.  R.  Co.,  6  Best  &  S.  961.  Compare 
Cohen  v.  Frost,  2  Duer,  885.  But  it 
would  be  other^'ise  if  he  retained  the  cus- 
tody himself.  For  instance,  he  could  not 
recover  for  money  stolen  from  his  pocket 
by  parties  not  the  carrier's  servants. 
Abbott  V,  Bradstreet,  55  Me.  580  ;  Cohen 
V.  Frost,  supra  ;  The  R.  E.  Lee,  2  Abbott, 
U.  S.  49.  [Weeks  v.  N.  Y.,  &c.  R.  R. 
Co.,  72  N.  Y.  50.  Le  Couteur  v.  London 
&  S.  W.  R.  Co.,  so  far  as  it  supports 
the  rule  stated  in  the  note,  is  overruled. 
Bei^heim  v.  Great  Eastern  Ry.  Co. ,  3  C. 
P.  D.  221 ;  Talley  ».  Great  Western  Ry. 
Co.,  6  L.  R.  C.  P.  44.  But  of  course  the 
carrier  remains  liable  for  negligence  in 
such  case.    Cases  supra  ;  Kinsley  v,  L.  S. 

(as)  This  rule  applies  also  when  the 
carrier  is  to  deliver  the  baggage  to  a  ware- 
houseman :  Penn.  Co.  v,  Liveright  (Ind.), 
41  N.  E.  Rep.  850  ;  see  40  Cent.  L.  J. 


&  M.  S.  R.  R.  Co.,  125  Mass.  54.  As  to 
the  effect  of  negligence  on  the  part  of  ser- 
vants in  charge  of  a  sleeper  or  drawing- 
room  car  not  owned  by  the  company,  see 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451; 
Kinsley  v.  L.  S.  &  M.  S.  R.  R.  Co.,  supra  ; 
Thorpe  v,  N.  Y.  Cent  &c.,  R.  R.  Co., 
76  N.  Y.  402.  It  has  been  held  that  the 
liability  does  not  attach  where  baggage  is 
carried  free.  Flint,  &c.  Ry.  Co.  v.  Weir, 
37  Mich.  111.  As  to  the  necessity  of  the 
owner  being  in  the  same  train,  see  Curtis 
».  Delaware,  &c.  R.  R  Co.,  74  N.  Y.  116  ; 
Wilson  V.  Grand  Trunk  Ry.,  56  Me.  60. 
In  general,  the  liability  continues  until 
the  baggage  reaches  its  destination,  and 
the  passenger  has  a  reasonable  time  to 
remove  it ;  (x)  or  until  actual  delivery  to 
a  second  carrier  where  that  is  contem- 
plated. Patsheider  v.  Great  Western  Ky. 
Co.,  3  Ex.  D.  158 ;  Chapman  v.  Great 
Western  Ry.  Co.,  5  Q.  B.  D.  278;  Kent  v. 
Midland  Ry.  Co.,  10  L.  R.  Q.  B.  1.  But 
it  has  been  held  that  where  baggage  is 
checked  through  to  final  destination,  the 
first  carrier  is  liable  for  a  loss  occurring 
on  any  part  of  the  line.  B.  &  0.  R  R  Co. 
V,  Campbell,  36  Ohio  St.  647  ;  Hawley  v. 
Screven,  62  Qa.  347.  —  B.] 

444  ;  Talcott  v.  Wabash  R.  Co.,  85  N.  Y. 
S.  574 ;  and  when  the  goods  are  destroyed 
by  a  mob  at  their  destination.  Ry.  Co.  v. 
Nevill,  60  Ark.  875. 
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the  passengers,  unless  a  distinct  price  was  paid  for  the  baggage ; 
and  that  it  was  not  usual  to  charge  for  baggage,  unless  it 
exceeded  a  certain  amount  in  weight  or  quantity,  (i)  But  the 
custody  of  the  baggage  is  an  accessory  to  the  principal  contract ; 
and  the  modern  doctrine  and  the  tendency  of  the  modem  cases 
seem  to  be,  to  place  coach  proprietors,  in  respect  to  baggage, 
upon  the  ordinary  footing  of  common  carriers,  (c)  Whenever 
the  owner  of  the  coach  becomes  answerable  as  a  carrier  for  the 
safety  of  the  baggage,  he  is  not  discharged  in  consequence  of 
any  particular  care  over  his  baggage,  which  the  passenger  may 
have  voluntarily  assumed,  (d)  The  responsibility  of  the  proprie- 
tors of  post  coaches  is  now  usually  so  limited,  by  means  of 
special  notice,  (e)  as  probably  to  render  this  point  quite  unim- 
portant    The  coach,  or  steamboat,  or  railroad  car  proprietor, 

1,  and  it  was  adjudged  that  the  proprietors  were  answerable  for  ii^nries  to  a  passenger 
resulting  from  a  defect  in  a  coach  which  might  have  been  discovered  by  the  most  care- 
ful and  thorough  examination,  but  not  from  injuries  resulting  from  defects  not  so  dis- 
coverable. This  appears  to  be  a  reasonable  and  sound  distinction.  The  case  went 
further,  and  held  that  the  proprietors  were  liable  for  an  ii^'ury  to  a  passenger  in  leap- 
ing from  the  coach,  provided  it  was  an  act  under  the  circumstances  of  "reasonable 
precaution." 

(b)  Middleton  v.  Fowler,  1  Salk.  282 ;  Upshare  v.  Aidee,  Comyn,  25. 

(c)  Brooke  v.  Pickwick,  4  Bing.  218 ;  1  BelFs  Comm.  475  ;  Story's  Ck>mm.  §  499 ; 
Hollister  v.  Nowlen,  19  Wend.  234  ;  Hawkins  «.  Hoffman,  6  Hill  (N.  T.),  586.  In 
the  case  of  The  Orange  County  Bank  v.  Brown,  9  Wend.  85,  it  was  held,  after  a  very 
full  discussion,  that  a  common  carrier,  as  in  the  case  of  the  owner  of  a  steamboat,  who 
carries  passengers  and  their  baggage,  is  responsible  for  the  baggage,  if  lost,  although 
no  distinct  price  be  paid  for  its  transportation.  But  where  the  bs^piage  consists  of  an 
ordinary  travelling  trunk,  in  which  there  is  a  large  sum  of  money,  exceeding  an 
amount  ordinarily  carried  for  travelling  expenses,  such  money  is  not  considered  as  in- 
cluded under  the  term  "  baggage,"  so  as  to  render  the  carrier  responsible  for  it  So  if 
a  trunk,  containing  yaluable  merchandise,  was  deposited  as  baggage,  and  lost,  the 
carrier  was  held  not  liable.  Pardee  v.  Drew,  25  Wend.  459 ;  Hawkins  v.  Hoffman, 
6  Hill  (N.  Y.),  586,  s.  p.  The  act  of  Congress  of  March  2,  1819,  c.  170,  nga- 
lates  the  conveyance  of  passengers  in  American  vessels  from  foreign  countries  to  the 
United  States,  as  to  numbers  and  their  subsistence.  The  substance  of  the  English 
statute  regulations  respecting  passengers  is  given  in  Abbott  on  Shipping,  5th  Am.  ed., 
Boston,  1846,  c  8,  282.  An  English  statute  of  8  &  9  Victoria  enables  canal  companies 
to  become  common  carriers  of  goods. 

{d)  Chambre,  J.,  in  Robinson  c.  Dunmore,  2  Bos.  &  P.  416. 

(<;)  Clarke  v.  Gray,  6  East,  564.  But  in  Hollister  t;.  Nowlen  {ubi  mpra) ;  Cole  r. 
Goodwin,  19  Wend.  251 ;  and  Camden  Railroad  Company  v.  Belknap,  21  id.  354»  it 
was  held  that  a  carrier  could  not  restrict  his  common-law  liability  by  a  general  notioa 
that  the  baggage  of  passengers  was  at  the  risk  of  the  owners,  even  though  that  notice 
be  brought  home  to  the  knowledge  of  the  owner.  The  restriction  can  only  be  hf 
express  contract 
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is  not  at  liberty  to  turn  away  passengers,  if  he  has  sufficient 
room  and  accommodation.  He  is  bound  to  provide  competent 
vehicles,  suitably  and  safely  equipped,  and  with  careful  and 
skilful  persons  to  manage  them.(/)  He  is  bound  to  give  all 
reasonable  facilities  for  the  reception  and  comfort  of  the 
passengers,  and  to  use  all  precautions,  ^  as  far  as  human  *  602 
care  and  foresight  will  go,  for  their  safety  on  the  road. 
He  is  answerable  for  the  smallest  negligence  in  himself  or  his 
servants,  (a) 

The  books  abound  with  strong  cases  of  recovery  against  com- 
mon carriers,  without  any  fault  on  their  part;  and  we  cannot 
but  admire  the  steady  and  firm  support  which  the  English  courts 
of  justice  have  uniformly  and  inflexibly  given  to  the  salutary 
rules  of  law  on  this  subject,  without  bending  to  popular  sympa- 
thies, or  yielding  to  the  hardships  of  a  particular  case.  In 
Mor%e  V.  Slibe^  (6)  armed  persons  had  entered  on  board  the  vessel 
in  the  night-time,  in  the  river  Thames,  under  pretence  of 
impressing  seamen,  and  plundered  the  vessel ;  and  in  Forward 
v.  Pittard^  (c)  the  common  carrier  lost  a  parcel  of  hops  by  a  fire 
which,  in  the  night,  originated  within  one  hundred  yards  of  the 
place  where  he  had  deposited  the  hops,  and,  raging  with  irre- 
sistible violence,  reached  and  destroyed  them.  The  loss,  in 
both  those  cases,  was  by  inevitable  misfortune,  without  the  least 
shadow  of  fault  or  neglect  imputable  to  the  carrier ;  and  yet  Sir 
Matthew  Hale,  in  the  one  case,  and  Lord  Mansfield  in  the  other, 
delivered  the  unanimous  opinion  of  the  K.  B.  in  favor  of  a  great 
principle  of  public  policy,  which  has  proved  to  be  of  eminent 
value  to  the  morals  and  commerce  of  the  nation  in  succeeding 
generations.     The  rule  makes  the  common  carrier  in  the  nature 

(/)  Bretheiton  v.  Wood,  8  Brod.  &  B.  64 ;  Israel  v.  Clark  &  Clinch,  4  Esp.  269  ; 
Aston  V.  Heaven,  2  id.  688 ;  Crofts  v,  Waterhouse,  8  Bing.  819 ;  Christie  v,  Griggs, 
2  Campb.  79  ;  Jackson  p.  ToUett,  2  Starkie,  87  ;  1  BeU's  Comm.  462 ;  Jencks  v.  Cole- 
man,  2  Sumner,  221.  224;  Sharp  v.  Grey,  9  Bingham,  457;  Ansell  r.  Waterhouse,  2 
Chitty,  1  ;  Massiter  v.  Cooper,  4  Esp.  260;  1  Bell's  Comm.  462 ;  Story  on  Bailment, 
875,  2d  ed.  [§§  591-697.]  In  the  case  of  Jencks  v,  Coleman,  it  was  held  that  the  pro- 
prietor  was  not  bound  to  receive  passengers  who  would  not  comply  with  the  reasonable 
regulations  of  the  boat  or  vehicle,  or  were  guilty  of  gross  and  vulgar  habits  of  conduct, 
or  who  were  disorderly,  or  whose  characters  were  unequivocably  bad,  or  whose  object 
was  clearly  for  hostile  or  injurious  purposes.     Story  on  Bailment,  876,  2d  ed.  [J  691.] 

(a)  Aston  v.  Heaven,  2  Esp.  633  ;  Christie  v.  Griggs,  2  Campb.  79  ;  Story's  Oomnu 
§  601 ;  Stokes  v.  Saltonstall,  18  Peters,  181,  192. 

(ft)  Bupra,  699.  (c)  1  T.  R.  27. 
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of  an  insurer,  and  answerable  for  every  loss  not  to  be  attributed 
to  the  act  of  God,  or  public  enemies.^  According  to  Lord  Holt, 
it  was  "  a  politic  establishment,  contrived  by  the  policy  of  the 
law,  for  the  safety  of  all  persons,  the  necessity  of  whose  affairs 
obliged  them  to  trust  these  sorts  of  persons ; "  and  it  was  intro- 
duced to  prevent  the  necessity  of  going  into  circumstances 

impossible  to  be  unravelled.     The  law  presumed  against 
*  603  the  public  carrier  unless  he  could  show  it  was  done  •  by 

public  enemies,  or  such  acts  as  could  not  happen  by  the 
intervention  of  man,  as  lightning  and  tempests.  If  it  were  not 
for  such  a  rule,  the  carrier  might  contrive,  by  means  not  to  be 
detected,  to  be  robbed  of  his  goods,  in  order  to  share  the 
spoil,  {a)  Sheriffs  and  jailers,  in  respect  to  debtors  in  custody, 
have  been  placed  under  the  same  responsibility  as  common 
carriers.  (6) 

The  common  carrier  is  responsible  for  the  loss  of  a  box  or 
parcel  of  goods,  though  he  be  ignorant  of  the  contents,  or  though 
those  contents  be  ever  so  valuable,  unless  he  made  a  special 
acceptance,  (c)  But  the  rule  is  subject  to  a  reasonable  qualifica- 
tion ;  and  if  the  owner  be  guilty  of  any  fraud  or  imposition  in 

(a)  Jones  on  Bailment,  103-111  ;  Lord  Holt,  in  Goggsv.  Bernard,  2  Ld.  Ra3mi.  909; 
Barclay  v,  Heygena,  cited  in  1  T.  R.  83  ;  Trent  Navigation  Co.  t*.  Wood,  3  Esp.  127  ; 
Hyde  v.  Trent  and  Mersey  Navigation  Co.,  5  T.  R.  889.  If  a  vessel  be  lost  by  means 
of  the  shifting  of  a  buoy  iu  the  channel,  the  common  carrier  is  still  responsible.  It 
was  not  an  unavoidable  peril.     Reaves  v.  Waterman,  2  Speers  (S.  C),  197. 

(b)  Elliott  V.  Duke  of  Norfolk,  4  T.  R.  789  ;  Alsept  v,  Eyles,  2  H.  Bl.  108  ;  Green 
V.  Hem,  2  Penn.  by  P.  &  W.  167.  C.  J.  Gibson,  in  this  last  case,  vindicates  with 
great  force  the  stern  policy  of  the  rule  of  the  common  law,  iu  its  application  to  sheriffs 
and  jailers.  The  Code  Napoleon,  and  the  Civil  Code  of  Louisiana,  have  declared,  in 
the  same  words,  that  carriers  and  watermen  were  subject  to  the  like  obligations  and 
duties  as  tavern  keepers,  and  that  they  were  responsible  for  goods  intrusted  to  them, 
against  loss  and  damage  by  theft  or  otherwise,  unless  they  could  show  that  the  loss 
proceeded  from  foru  majeure,  or  uncontrollable  events.  Code  Napoleon,  art  1782, 
1784,  1929,  1968, 1954  ;  Civil  Code  of  Louisiana,  art.  2722,  2725,  2910,  2939. 

(c)  Titohburne  v.  White,  1  Str.  145  ;  Phillips  v.  Earie,  8  Pick.  182  ;  Malpica  r. 
M*Kown,  1  IjL  248.  The  latter  case  speaks  of  the  principle  as  doubtful ;  but  concludes 
it  to  be  the  better  opinion,  that  the  roaster  would  be  responsible  for  a  trunk  or  parcel 
received  on  board  of  a  vessel  without  any  information  of  its  contents,  unless  there  be  a 
notice  or  declaration  that  he  was  not  to  be  responsible. 

1  See  Lloyd  r.  Guibert,  L.  R.  1  Q.  B.  Ac.  R.  R.  Co.  ».  Hollowell,  65  Ind.  188  ; 

115, 121  ;  6  Best  &  S.  100,  131  ;  [Nugent  EUet  v.  St.  Louis,  &c.  Ry.  Co.,  76  Mo. 

V,  Smith,  1  C.  P.  D.  423  ;  Pittsburg,  &c.  518 ;  s.  a  12  Am.  k  Eng.  Railroad  Case^ 

R.  R.  Co.  P.  Hazen,  84  111.  86 ;  Pittsburg,  183  and  note.] 
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respect  to  the  carrier,  as  by  concealing  the  value  or  nature  of 
the  article,  or  deludes  him  by  his  own  carelessness  in  treating 
the  parcel  as  a  thing  of  no  value,  he  cannot  hold  him  liable 
for  the  loss  of  the  goods.  Such  an  imposition  destroys  all  just 
claim  to  indemnity;  for  it  goes  to  deprive  the  carrier  of  the 
compensation  which  he  is  entitled  to,  in  proportion  to  the  value 
of  the  article  intrusted  to  his  care,  and  the  consequent 
risk  which  he  incurs ;  *  and  it  tends  to  lessen  the  vigilance  *  604 
that  the  carrier  would  otherwise  bestow,  (a) 

If  goods  be  destroyed  by  necessity,  as  by  throwing  them  over- 
board from  a  vessel  or  barge,  for  the  preservation  of  the  vessel 
and  crew  in  a  tempest,  the  carrier  is  not  liable.  (6)  The  respon- 
sibility of  the  common  carrier  does  not  commence  until  there 
has  been  a  complete  delivery  to  him;  and  if,  according  to  the 
usage  of  the  business,  it  be  a  sufiScient  delivery  to  leave  the 
goods  on  the  dock,  by  or  near  the  carrier's  boat,  yet  this  must 
be  accompanied  with  express  notice  to  the  carrier,  (c)  When 
the  responsibility  has  begun,  it  continues  until  there  has  been  a 
due  delivery  by  him,  or  he  has  discharged  himself  of  the  custody 
of  the  goods  in  his  character  of  common  carrier,  {d)  There  has 
been  some  doubt  in  the  books  as  to  what  facts  amounted  to  a 
delivery,  so  as  to  discharge  the  common  carrier.  If  it  be  the 
business  of  the  carrier  to  deliver  goods  at  the  house  to  which 
they  were  directed,  he  is  bound  to  do  so,  and  to  give  notice  to 
the  consignee.  («)  In  Hi/de  v.  Trent  and  Mersey  Navigation  Com- 
panyy(f)  it  was  much  discussed  whether  the  carrier  was  bound 
to  deliver  to  the  individual  at  his  house,  or  whether  he  dis- 
charged himself  by  delivery  to  a  porter  at  the  inn  in  the  place  of 
destination.  The  opinion  of  the  majority  of  the  court  (though 
there  was  no  decision  on  the  point)  was,  that  the  risk  of  the 
carrier  continued  until  a  personal  delivery  at  the  house  or  place 

(a)  Gibbon  v,  Paynton,  4  Ban*.  2298  ;  Clay  v.  Willan,  1  H.  Bl.  298  ;  Batson  v. 
Donovan,  4  B.  &  Aid.  21  ;  PhilUpB  v.  Earle,  8  Pick.  182  ;  Baldwin  v.  Collins,  9  Rob. 
(La.)  468.     And  see  rupra^  601,  note  (a), 

(h)  Mouse's  Case,  12  Co.  63  ;  Smith  v.  Wright,  1  Caines,  43. 

(c)  Packard  v.  Oetman,  6  Cowen,  757.  And  see  also  Selway  v.  HoUoway,  1  Ld. 
Baym.  46 ;  Cobban  v,  Downe,  5  Esp.  41. 

{d)  Garside  v,  Trent  and  Mersey  Navigation  Company,  4  T.  R.  681 ;  Hyde  v.  Trent 
and  Mersey  Navigation  Company,  5  T.  R.  389. 

(e)  Golden  o.  Manning,  2  W.  BL  916;  8  Wilson,  429,  488,  8.  a  ;  StoiTV.  Crowley, 
1  M'Clell.  4b  Younge,  129. 

(/)  5  T.  R.  889. 
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of  deposit  of  the  consignee,  with  notice.     The  actoal  delirery  to 

the  proper  person  is  generally  conceded  to  be  the  dntj  of 

*  606  the  carrier ;  {^y  *  and  it  is  settled  that  he  cannot  dispute 

(g)  Smith  v,  Hotne,  8  Trant.  144  ;  Bodenham  v.  Bamett,  4  Price,  Ezch.  31;  Gar- 
natt  9.  Willan,  5  B.  4  Aid.  53 ;  Daff  v.  Budd,  3  Brod.  ft  B.  177;  Boniiey  r.  The 
Hontrets,  Dtttriet  Court  of  Me.  1840,  [Daveis,  82.]  In  Hosehamp  9.  Lancaster  R.  W. 
Co.,  8  M.  4b  W.  421,  the  important  principle  was  deeland,  that  if  a  panel  he  ddtToed 
to  the  carrier  whose  principals  carry  onlj  to  •  particolar  place,  to  he  caiiied  oontina- 
ously  by  different  lines  to  the  oltiniate  place,  the  principals  remain  responaihle  for  the 
safe  deUvery  to  the  ultimate  destination. 


1  Sailroads,  —  (a)  Permmal  Delivery,  — 
Bailxoads  stand  on  a  peculiar  footing  as 
to  this.  In  the  absence  of  usage  or  special 
contract  they  are  not  bound  to  make  a  per- 
sonal delirery.  See  cases  dted  below  in 
this  note.  Vincent  v,  Chicago  &  A.  B.  R., 
49  Dl.  83.  And  their  liability  has  been 
held  to  be  only  that  of  warehousemen  after 
the  arrival  and  storage  of  the  goods  in  the 
station,  or  in  a  rpasonably  safe  place. 
Rice  p.  Boaton  fc  W.  R.  B.,  98  Mass.  212; 
Norway  Plains  Co.  o.  Boston  &  W.  R.  R., 
1  Gray,  263 ;  Banseroer  v.  Toledo  &  W. 
R.  Co.,  25  Ind.  484  ;  Richards  v,  Mich.  S. 
&  Northern  Ind.  R.  R.,  20  111.  404  ;  Chi- 
cago fc  A.  R  B.  V.  Scott,  42  111.  182 ; 
Morris  4b  Essex  R.  R  v.  Ayres,  5  Dutcher, 
898  ;  Farmers'  4b  M.  Bauk  v.  Champlain  T. 
Co.,  28  Vt.  186,  211  ;  [Rice  v.  Hart,  118 
Mass.  201 ;  Merchants',  &c.  Co.  v.  Moore, 
88  111.  136  ;  see  s.  c.  30  Am.  R.  541,  and 
note.  ]  But  in  other  States  they  have  been 
held  to  remain  liable  as  carriers  until  the 
consignee  has  had  a  reasonable  opportu- 
nity to  take  the  goods  away,  Moses  v. 
Boston  &  Me.  R  R,  82  N.  H.  523  ;  Mills 
V.  Michigan  C.  R.  R.,  45  N.  Y.  622;  or 
again,  until  he  has  bad  notice  that  the 
goods  have  arrived  (or  both.  Mills  v, 
Michigan  C.  R.  R.,  aupra)^  Michigan 
C.  R  R.  V.  Ward,  2  Mich.  538;  Hedges  v. 
Hudson  R  R.  R,  6  Robertson  (N.  T.), 
119,  127  ;  Hermann  v.  Goodrich,  21  Wis. 
586  ;  Stephenson  v.  U.  S.  Exp.  Co.,  ib. 
405 ;  McDonald  v.  Western  R.  R.,  84  N. 
Y.  497,  601  ;  [Pelton  v.  Rennselaer,  &c. 
R  R.  Co.,  54  N.  Y.  214.]  See  McMillan 
[992] 


V.  Mich.  S.  4b  N.  L  R  R,  16  Mich.  79  ; 
Shenk  v.  Phil.  St.  Co.,  60  Penn.  St.  109, 
115.  But  there  is  no  mle  of  law  that  the 
carrier  must  notify  the  consignor  if  the 
consignee  refuses  to  receive  the  good& 
Hudson  o.  Baxendale,  2  HurlsL  ft  N.  575  ; 
Kremer  9.  Southern  Exp.  Co.,  6  Coldw. 
356.  (The  language  of  the  English  cases 
seems  to  imply  that  the  liability  as  carrier 
does  not  cease  until  notice  is  given  and  a 
reasonable  time  to  take  away  the  goods 
allowed,  Mitchell  r.  Lancashire,  &c.  By. 
Co.,  10  L.  R  Q.  B.  256 ;  Great  Northern 
By.  Co.  V.  Swaffield,  9  L.  R  Ex.  132 ; 
see  Bradshaw  v.  Irish,  &c.  Ry.  Co.,  7  Ir. 
R  C.  L.  252 ;  see  also  supra,  600,  n.  1  ; 
unless  the  goods  be  refused  by  the  con- 
signee, when  the  carrier  at  once  becomea 
an  involuntary  bailee,  Heugh  o.  Loudon, 
&c.  Ry.  Co.,  5  L.  R  Ex.  51.  As  to  the 
measure  of  damages  in  case  of  a  non- 
delivery or  misdelivery,  see  Home  v. 
Midland  Ry.  Co.,  8  L.  R  C.  P.  131  ; 
Simpson  v.  London,  ftc.  Ry.  Co.,  1  Q.  B. 
D.  274  ;  Waller  v.  Midland,  Ac  Ry.  Co., 
4  L.  R.  Ir.  376 ;  Harvey  v.  Conn.,  Ac.  R. 
R.  Co.,  124  Mass.  421 ;  Ward's,  &c.  Co. 
V,  Elkins,  34  Mich.  439 ;  Devereux  r. 
Buckley,  34  Ohio  St  16.  —  B.] 

{b)  CorUradB  to  carry  heyomd  Terminus, 
—  Mnschamp  v.  Lancaster  R  Co.,  stated 
in  note  (^),  was  decided  on  the  principle 
that  when  a  common  carrier  accepts  a  par- 
cel directed  to  a  point  beyond  the  end  of 
his  route,  this  is  prima  facie  evidence  of 
an  undei'taking  to  carry  to  that  point,  and 
that  he  is  therefore  liable  for  the  loss  of 
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the  title  of  a  party  who  delivers  goods  to  him.  (a)    The  con- 
signee may  take  charge  of  the  goods  before  they  have  arrived 

(a)  Miles  v.  Cattle,  6  Bing.  748. 

the  parcel  at  any  point  of  the  transit.     It  Peter  R.  R.,  16  Minn.  890  ;  and  as  to  pre- 

follows  from  this  view  that  the  consignor's  somptions,  Laughlin  v.  Chicago  4b  N.  W. 

contract  is  with  the  first  carrier  only,  and  R.   Co.,  28  Wis.   204  ;    [see  Myrick  v. 

it  would  seem  that  in  England  he  coold  Michigan  Cent  R.  R.  Co.,  107  U.  S.  102; 

not  recover  against  the  others  in  any  form  Railroad  Co.  v.  Pratt,  22  Wall.  128  ;  Rail- 

of  action.  Bristol  &  £.  R.  v.  Collins,  7  H.  road  Co.  v.  Manufacturing  Co.,  16  Wall. 

L.  C.  194  ;  Mytton  v.  Midland  R.  Co.,  4  818 ;  Bancroft  v.  Merchants',  &c.  Co.,  47 

Hurlst  &  N.  615  ;  Coxon  o.  Great  W.  R  Iowa,  262  ;  Grover,  kc  Co.  v.  Missouri, 

Co.,  6  id.  274;  Webber ».  Great  W.  R.  Co.,  &c.  Ry.  Co.,  70  Mo.  672 ;  Hadd  v.  V.  S., 

3  Hurlst.  &  C.  771 ;  Becher  v.  Great  S.  &c.   Express  Co.,  52  Yt.  885 ;  s.  c.  86 
R.  Co.,  L.  R.  5  Q.  B.  241 ;  Illinois  C.  R.  Am.  R.  757,  and  note.]    The  nature  of 
R.  V.  Cowles,  82  111.  116  ;  Illinois  C.  R.  the  contract  in  this  respect  was  thought 
R.  V.  Johnson,  84  111.  889,  894.     See  Peet  to  be  a  question  for  the  jury  in  Gray  v. 
V.  Chicago  &  N.  W.  R,  Co.,  19  Wis.  118  ;  Jackson,  61  N.  H.  9.     [A  carrier  of  pas- 
Cntts  V.  Brainerd,  42  Yt.  566,  and  cases  sengers  selling  a  through  ticket  is  held  not 
cited.     The  American  cases  admit  that  liable  beyond  his  own  line.     Hartan  v, 
such  a  contract  can  be  made,  but  many  of  Eastern  R.  R.  Co.,  114  Mass.  44  ;  Rail- 
them  differ  from  the  English  in  holding  road   Co.   r.   Sprayberry,   8  Baxt.   841  ; 
that  it  must  be  made  to  appear  expressly.  Knight  v.  Portland,  &c.  R.  R.  Co.,  56 
and  will  not  be  implied  from  the  destina-  Me.  234.    But  that  the  presumption  is  of 
tion  of  the  goods  alone.     According  to  &  contract  to  carry  through,  see  Erie  Ry. 
these  the  contract  of  the  receiving  carrier  Co.  v.  Wilcox,  84  111.  289 ;  Mobile,  &c. 
must  be  to  forward  the  goods  to  the  end  ^*  v.  Copeland,  68  Ala.  219.     Further 
of  his  line,  and  then  to  employ  or  cause  to  cases  upon  the  right  of  the  owner  to  sue 
be  employed,  on  behalf  of  the  consignor,  ^^  intermediate  carrier  ai-e  Lowenbui^  v. 
such  other  carriers  as  are  necessary  to  com-  Jones,  56  Miss.  688  ;  Packard  9.  Taylor, 
plete  the  journey.     And  it  naturally  fol-  85  Ark.  402 ;  Sherman  v.  Hudson,  &c  R. 
lows,  contrary  to  the  English  doctrine,  ^-  Co.,  64  N.  Y.  254  ;  Dunham  v.  B.  & 
that  each  of  the  carriers  so  employed,  so  M.  R.  R.  Co.,  70  Me.  164 ;  Shriver  v, 
long  as  he  has  the  goods  in  his  custody,  Sioux  City,  &c.  R.  R.  Co.,  24  Minn.  506 ; 
becomes  liable  in  turn  to  the  consignor  Dixon  v.  Richmond,  &c.  R.  R.  Co.,  74  N. 
(or  the  several  carriers  may  make  them-  ^•*  ^^8.     With  last  two  cases  comp.  Mar* 
selves  partners  by  arrangement).      Post,  qnette,  Ac.  R.  R.  Co.  v,  Kirkwood,  45 
611,  n.  1 ;  Darling  u,  Boston  &  W.  R.  R.  Hich.  51,  as  to  the  burden  of  proof.    The 
11  Allen,  295,  297,  298  ;  Nutting  o.  Con-  liability  of  one  carrier  does  not  cease  until 
necticut  R.  R.  R.,  1  Gray,  502  ;  Gass  v,  delivery  to  the  next    Bancroft  w.  Mer- 
N.  Y.,  P.,  &  B.  R.  R.,  99  Mass.  220,  227;  chants',  &c  Ca,  Railroad  Co.  v.  Mannfac- 
Burroughs  v.  Norwich  &  W.  R.  R.,  100  taring  Co.,  mipra.~B.] 

Mass.  26  ;  Converse  v.  Norwich  &  N.  Y.  When,  as  is  usual,  the  carrier  is  a  cor- 

T.  Co.,  88  Conn.  166,  178;  Perkins  ».  poration,  the  question  whether  a  contract 

Portland,  S.,  &  P.  R.  R.,  47  Me.  578 ;  *®  <«"7  beyond  the  limits  of  its  road  is 

Cin.,  H.,  &  D.  R.  R.  v,  Spratt,  2  Duvall,  ^thin  the  corporate  powers  or  ultra  vires 

4  ;  McDonald  r.  Western  R.  R.,  84  N.  Y.  "  perfectly   distinct    from  the  question 
497.      See   Lawrence   v.    Winona  &  St  whether  such  a  contract    was  intended. 
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at  their  extreme  or  ultimate  place  of  delivery,  and  the  carrier's 
risk  will  then  terminate.  (6)  In  New  York,  it  was  held,  in 
Ostrander  v.  Brown^  {c)  that  placing  goods  on  the  wharf,  without 

{h)  Strong  V.  Natally,  4  Bos.  &  P.  16  ;  London  &  K.  W.  B.  Ca  v.  Bartlett,  7  HorL 
k  N.  400  ;  [Cork  Distilleries  Co.  v.  Great  Southern,  &c.  By.  Co.,  7  L.  R.  H.  L.  269.] 

(c)  15  Johns.  89.     In  Chickering  v.  Fowler,  4  Pick.  371,  it  was  held  that,  in  the 
absence  of  any  special  custom,  a  delivery  at  the  wharfs  which  is  the  usual  place  of  de- 
livery, vjiih  notice  to  the  consignee,  is  a  delivery  to  the  consignee.     House  v.  Schooner 
Lexington,  N.  Y.  District  Court,  2  N.  Y.  Legal  Observer,  4,  s.  p.     The  same  rule  was 
declared  in  Cope  v.  Cordova,  1  Bawle,  203,  and  it  was  grounded  on  the  lact  of  the 
general  practice  in  relation  to  goods  coming  from  a  foreign  port.     In  New  Yoik,  in 
the  case  of  Fox  v.  Blossom  (N.  Y.  Common  Pleas,  October,  1828),  it  was  proved  upon 
the  trial  to  be  the  understanding  that  the  carrier's  responsibility  ceased  when  the 
goods  were  landed  on  the  wharf;  but  the  decision  was,  that  the  delivery  was  not 
complete  until  the  goods  wero  carefully  separated  and  designated  for  the  consignee. 
And  in  the  case  of  Pacard  v.  Bordier,  decided  in  the  Supreme  Court  of  Louisiana,  in 
the  winter  of  1831-^2,  it  was  held  that  landing  goods  by  the  captain  of  a  vessel  on  the 
levee  at  New  Orleans,  being  the  usual  place  of  unloading,  with  notice  in  the  news- 
papers to  the  consignees,  was  not  sufficient.    The  notice  must  be  brought  home  to  the 
consignee.    So,  a  person  undertook  to  carry  boxes  of  lumber  down  the  river  to  a  cer- 
tain cove,  and  being  refused  a  place  of  deposit  there,  he  deposited  them  near  by,  in 
as  safe  a  place  as  could  be  found,  and  left  them,  and  they  were  afterwards  carried  away 
by  the  flood  and  lost,  and  he  was  held  responsible.     The  carrier  did  not  continue  his 
care  until  he  had  given  notice  to  the  owner,  and  until  the  latter  had  a  reasonable  time 
to  assume  the  care  of  them,  and  therefore  he  was  held  liable.      Pickett  r.  Downer,  4 
Yt.  21.     In  the  case  of  Gibson  v.  Culver,  17  Wend.  305,  the  duty  of  the  common 
carrier  i-eceived  a  full  discussion,  and  it  was  considered  to  be  the  settled  rule,  that 
actual  delivery  of  the  goods  to  the  consignee  was  necessary  in  order  to  dischaige  the 
carrier,  unless  it  was  the  course  of  the  business  to  leave  the  goods  at  specified  places, 
and  then  TMtice  of  the  arrival  and  place  of  deposit  comes  in  lieu  of  personal  delivery. 
Carriers  by  ships  and  boats  must  stop  at  the  wharf,  and  railroad  cars  must  remain  on 
the  track.    Nothing  will  dispense  with  the  necessity  of  the  notice  instead  of  actual 
delivery,  but  some  uniform  and  notorious  usage  presumed  to  be  known  to  the  con- 
signee.    The  necessity  of  delivery  of  baggage  to  the  passenger  at  the  end  of  his  journey 
by  the  common  carrier,  before  his  responsibility  can  cease,  was  strongly  inculcated  by 
the  judges  in  the  case  of  Cole  v.  Goodwin,  19  Wend.  251,  and  also  in  Powell  v.  Myers, 


The  point  was  not  raised  in  the  earlier  329,  883  ;  Perkins  v.  Portland,  S.  &  P. 
English  cases,  but  such  a  contract  was  R.  K.,  47  Me  573,  590  (some  of  the  Ian- 
held  ultra  vires  in  Hood  v,  N.  Y.  &  N.  H.  guage  quoted  in  this  case  on  pp.  590,  591, 
R.  R.,  22  Conn.  502.  The  later  cases,  goes  rather  far);  Baltimore  &  PhiL  St.  Co. 
however,  are  the  other  way,  and  construe  v.  Brown,  •  54  Penn.  St.  77 ;  Wilby  «. 
charters  more  liberally.  Power  to  take  West  C.  R.  Oo.,  8  Hurlat.  &  N.  703 ; 
through  fretghl^  if  not  expressly  denied,  South  Wales  B.  Co.  e.  Redmond,  10  G.  B. 
seems  to  be  given  by  implication  by  the  N.  8.  675,  681,  682.  See  Converse  v.  No^ 
mere  fact  of  incorporating  a  railroad  at  the  wich  &  N.  Y.  T.  Co.,  S3  Conn.  166«  179, 
present  time.  Ante,  800,  n  1;  Maghee  v,  180 ;  Buffetfc  v.  Troy  &  B.  R.  B.,  40  N. 
Camden  &  Amboy  R.  R«,  45  N.  Y.  514;  Y.  168,  172 ;  Schroeder  v.  Hndrai  B.  B. 
Ni^ao  0.  Boston  &  Lowell  B.  R.,  7  Allen,  R. .  .^  Dner,  55. 
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notice  to  the  consignee,  is  not  a  delivery  to  the  consignee,  so 
as  to  discharge  the  carrier,  even  though  there  was  a  usage  to 
deliver  goods  in  that  manner.  The  carrier  must  not  leave  or 
abandon  the  goods  on  the  wharf,  even  though  there  be  an  inabil- 
ity or  refusal  of  the  consignee  to  receive  them. 

As  carriers  by  water  were  liable  at  common  law  to  the  same 
extent  as  land  carriers,  and  as  their  responsibility  was  more 
extensive,  and  their  risk  greater  from  the  facilities  for  the  com- 
mission of  acts  of  fraud  and  violence  upon  the  water,  it  was 
deemed,  in  England,  a  proper  case  for  legislative  inter- 
ference to  a  guarded  and  limited  extent.  The  statute  *  of  *  606 
7  Geo.  II.  c.  15,  and  26  Geo.  III.  c.  86,  and  63  Geo.  III. 
c.  159,  exempted  owners  of  vessels  from  responsibility  as  com- 
mon carriers  for  losses  by  fire ;  and  provided  further  that  the 
owner  should  not  be  liable  for  the  loss  of  gold,  silver,  diamonds, 
watches,  jewels,  or  precious  stones,  by  robbery  or  embezzlement, 
unless  the  shipper  inserted  in  the  bill  of  lading,  or  otherwise 
declared  in  writing  to  the  master  or  owner  of  the  vessel,  the 
nature,  quality,  and  value  of  the  articles;  nor  should  he  be  liable 
for  embezzlements,  or  loss  or  damage  to  the  goods  arising  from 
any  act  or  neglect,  without  his  fault  or  privity,  beyond  the  value 
of  the  ship  and  freight ;  nor  should  part  owners  in  those  cases  be 
liable  beyond  their  respective  shares  in  the  ship  and  freight,  (a) 
Though  we  have  only  in  one  or  two  instances  such  statute  pro- 
visions in  this  country,  (6)  *  yet,  according  to  the  modern  English 

26  Wend.  591.  So,  in  Hemphill  v.  Chenie«  6  Watts  &  8.  62,  it  was  held  that  the  re- 
sponsihility  of  a  carrier  upon'tJie  Ohio  Eiver  did  not  cease  upon  the  delivery  of  goods 
on  the  wharf,  with  notice  to  the  consignee.  There  must  be  an  actual  delivery  to  the 
consignee.  Though,  as  a  general  rule,  the  carrier  must  deliver  the  goods  to  the  con- 
signee at  the  place  of  delivery  ;  yet  where  the  transportation  is  by  vessels  or  bouts, 
notice  of  the  arrival  and  place  of  deposit  comes  in  lieu  of  personal  delivery.  If  the 
consignee  be  dead,  or  cannot  be  found,  or  refuses  to  receive,  the  carrier  may  relieve 
himself  by  placing  the  goods  in  store  with  a  responsible  person  in  that  business  at  that 
place,  and  the  storekeeper  becomes  the  agent  or  bailee  of  the  owner  of  the  property, 
risk  V.  Newton,  1  Denio,  45. 

(a)  Wilson  v,  Dickson,  2  B.  &  Aid.  2.  The  statute  of  53  Geo.  III.  further  limited  the 
responsibility  of  shipowners  for  damage  done,  without  their  fault,  to  other  vessels  or 
their  cargoes,  to  the  value  of  the  ship  doing  the  damage  at  the  time  of  the  accident. 

(5)  In  Massachusetts  the  responsibility  of  owners  was,  by  a  statute  passed  in  1818, 
and  re-enacted  in  the  Revised  Stotutes  of  1836,  part  1,  tit.  12,  c.  82,  sec.  1  and  2, 
limited  to  the  value  of  their  interest  in  the  ship  and  freight,  in  cases  where  they  were 
liable  for  loss  and  damage  occasioned  by  the  acts  of  the  master  or  mariners.    By  the 

1  See  act  of  March  3,  1851,  9  St.  at  Large,  685  :  post,  iii.  217,  n.  1,  (b). 
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doctrine,  which  may  be  applicable  with  us,  carriers  may  limit 
their  responsibility  by  special  notice  of  the  extent  of  what  thej 
mean  to  assume.  The  goods  in  that  case  are  understood  to  be 
delivered  on  the  footing  of  a  special  contract,  superseding  the 
strict  rule  of  the  common  law ;  and  it  is  necessary,  in  order  to 
give  effect  to  the  notice,  that  it  be  previously  brought  home  to 
the  actual  knowledge  of  the  bailor,  and  be  clear,  explicit,  and 
consistent,  {c)     The  doctrine  of  the  carrier's  exemption  by  means 

of  notice,  from  his  extraordinary  responsibility,  is  said 
*607  not  to  have  been  known  until  the  case  of  Forward  *v. 

Pittard^  in  1785 ;  (a)  and  it  was  finally  recognized  and 
settled  by  judicial  decision  in  NiehoUon  v.  Willa/n,  {b)  in  1804. 
The  language  of  the  court  in  Bodenham  v.  Bennetty{e)  and  in 
Gamett  v.  Willan,{d)  is,  that  those  notices  were  introduced  to 
protect  the  carrier  only  from  extraordinary  events,  or  from  that 
responsibility  by  mistake  or  inadvertence  which  belongs  to  him 
as  an  insurer,  and  not  from  the  consequences  of  the  want  of  due 
and  ordinary  personal  care  and  diligence.  It  has  been  strenu 
ously  urged,  in  some  of  the  cases,  that  there  was  no  sound  dis- 
tinction, as  to  the  responsibility  of  the  common  carrier  under 
the  notice,  between  ordinary  negligence  and  misfeasance  of  him 
or  his  servants.  Be  that  as  it  may,  it  is  perfectly  well  settled, 
that  the  carrier,  notwithstanding  notice  has  been  given   and 

statute  of  New  York  of  April  18,  1820,  c.  202,  the  conduct  of  canal  boats  is  under 
specific  regulations,  and  freight  boats  are  bound  to  afford  facilities  to  the  pssssge  of 
packet  or  passenger  boats,  through  the  locks  and  on  the  canals,  and  the  master  and 
owners  are  held  responsible  in  damages  for  injuries  resulting  from  any  undue  non- 
compliance  with  their  duty.     Fanisworth  o.  Qroot,  6  Cowen,  698. 

(o)  Butler  v.  Heane,  2  Camp.  416;  Cobden  w.  Bolton,  ib.  108  ;  Gouger  v.  Jolly,  1 
Holt,  317  ;  Mayhew  v.  Eames,  8  B.  &  C.  601 ;  Brooke  r.  Pickwick,  4  Bing.  218.  It 
is  not  sufficient,  in  order  to  fix  notice  on  a  party,  that  it  was  inserted  weekly  in  a 
newspaper  which  the  party  took.  Rowley  v.  Home,  8  Bing.  2.  The  difficulty  of  giv- 
ing the  requisite  notice,  said  the  E.  B.,  in  Kerr  v.  Willan,  2  Starkie,  58,  anaes  from  the 
attempt  of  the  carrier  to  depart  from  the  old  rule  of  the  common  law. 

(a)  Burrough,  J.,  8  Taunt.  146.  (b)  5  East,  507. 

(c)  4  Price,  Ezch.  31. 

{d)  5  B.  &  Aid.  58.  Mr.  Bell  strongly  condemns  the  policy  of  restricting  the  re- 
sponsibility of  the  common  carrier  by  means  of  the  notice  ;  and  he  says  the  effect  of 
notice  ought  legitimately  to  be  confined  to  the  regulation  of  the  consideration  for  risk ; 
and  that  the  carrier  ought,  at  all  events,  to  be  held  to  the  ordinary  diligence  of  the 
contract,  and  responsible  for  the  reasonable  amount  of  loss,  according  to  the  appeannoe 
of  the  package  delivered,  if  the  owner  does  not  choose  to  pay  the  amount  of  the  pee- 
Tnium,  unless  he  shows  a  special  agreement,  or  evidence  not  merely  of  notice,  bat  o£ 
assent  to  that  notice.    1  Bell's  Comm.  473-475. 
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brought  home  to  the  party,  continues  responsible  for  any  loss 
or  damage  resulting  from  gross  negligence  or  misfeasance  in  him 
or  his  servants ;  and  the  question  of  responsibility  has  generally 
turned  upon  the  fact  of  gross  negligence,  (e) 

The  English  judges  have  thought  that  the  doctrine  of 
•exempting  carriers  from  liability  by  notice  had  been  *608 
carried  too  far ;  and  its  introduction  into  Westminster  Hall 
has  been  much  lamented,  (a)  The  decisions  in  this  country 
have  shown  a  firmness  of  purpose  not  to  relax  the  strictness  of 
the  English  rule  in  respect  to  the  responsibility  of  common 
carriers,  and  they  have  shown  an  inclination  even  to  restrict  the 
effect  of  notice  upon  that  responsibility,  {by 


{e)  EUis  V.  Turner,  8  T.  R.  581 ;  Beck  o.  Eyans,  16  East,  247 ;  Smith  v.  Home, 

8  Taunt  144  ;  BirkeU  v.  Willan,  2  B.  &  Aid.  356  ;  Batson  o.  Donovan,  4  id.  21 ;  Gar- 
nett  V.  Willan,  5  id.  58  ;  Bleat  v.  Fagg,  5  id.  842  ;  Duff  v.  Budd,  8  Bred,  k  B.  177  ; 
Lowe  V.  Booth,  18  Price,  £xch.  829 ;  Brooke  v.  Pickwick,  4  Bing.  218  ;  12  B.  Moore, 
447,  8.  c.  ;  Wyld  v.  Pickford,  8  M.  &  W.  443.  Carriers  after  the  notice  are  not  liable 
for  a  robbery  by  their  servants,  if  there  has  been  great  carelessness  on  the  part  of  the 
owner,  and  no  gross  negligence  on  their  part  Bradley  v.  Waterhonae,  1  Dans,  k 
Lloyd,  1. 

(a)  See  Smith  v.  Home,  8  Taunt.  144. 

(b)  Eagle  v.  White,  6  Wharton,  516.  In  the  case  of  Bamey  v.  Prentiss,  4  Harr.  & 
J.  817,  it  was  a  question  raised,  but  left  undecided,  whether  a  common  carrier  can 
exonerate  himself  from  the  responsibility,  by  means  of  a  previous  notice ;  but  if  he 
can,  the  notice  should,  at  least,  be  plain,  explicit,  and  free  from  aU  ambiguity.  It 
was,  however,  declared  in  Beckman  v,  Shouse,  5  Rawle,  179,  and  in  Bingham  v. 
Rogers,  6  Watts  &  S.  495,  that  common  carriers  might,  by  spedal  eontraett  limit  the 
extent  of  their  responsibility.     In  Atwood  e.  The  Reliance  Transportation  Company, 

9  Watts,  87,  C.  J.  Gibson  questions  the  policy  of  the  new  rale,  that  the  carrier  may 
lessen  his  common-law  responsibility  by  a  special  agreement,  and  it  was  held  that 
exceptions  to  the  common  rale  were  to  be  strictly  constraed.  In  Ohio,  in  the  case  of 
Jones  r.  Voorhees,  10  Ohio,  145,  the  court  declared  that  the  proprietors  of  stage 
coaches  were  common  carriers,  and  that  their  liabilities  could  not  be  limited  by  actual 


^  LimUeUion  of  Liability,  —  Common 
carriers  may  limit  their  liability  by  special 
contract.  With  reference  to  the  particular 
transaction  they  become  ordinary  bailees 
for  hire.  Famham  v,  Camden  &  Amboy 
R.  R.,  55  Penn.  St  53  ;  American  Ex- 
press Co.  o.  Sands,  ib.  140  ;  York  Co.  v. 
Central  R.  R,  8  Wall.  107.  But  it  is 
generally  held  that  an  agreement  is  neces- 
sary, and  that  a  general  notice  is  not 
enough  unless  clearly  brought  home  to 
the  consignor  and  assented  to  by  him  ; 


nor  is  the  fact  that  the  receipt  given  by 
the  carrier  contained  exemptions,  if  the 
circumstances  were  such  that  it  cannot  be 
inferred  that  the  other  party  understood 
and  assented  to  the  contents  of  the  receipt 
as  fixing  the  terms  of  the  contract  of  car- 
riage. Buckland  v.  Adams  Express  Co., 
97  Mass.  124,  explained  in  Grace  v.  Adams, 
100  Mass.  505.  See  the  other  cases  there 
cited  ;  Judson  p.  Western  R  R.,  6  Allen, 
486;  Blossom  v.  Dodd,  48  N.  Y.  264; 
Strohn  v.  Detroit  &  M.  R.  Co.,  21  Wis. 
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In  New  York,    the  English  common  law  on  the   subject  of 
the  general  responsibility  of  common  carriers  has  been  fully, 

notice  to  a  traveller  that  his  baggage  was  at  his  own  risk,  and  that  a  watch  in  his 
trank  was  part  of  his  bagga|;e.  So  also  in  New  York,  in  the  case  of  HoUister  v. 
Nowlen,  19  Wend.  234  ;  Cole  v.  Goodwin,  ib.  251  ;  Camden  B.  R.  Co. «.  Belknap,  21  id. 
354,  and  Gould  v.  Hill,  2  Hill  (N.  Y.),  623,  it  was  decided  that  stage-coach  proprie- 
tors, and  other  common  carriers,  could  not  restrict  their  oommon-Uw  liability  by  a 
general  notice  that  the  baggage  of  passengers  was  at  the  risk  of  the  owners,  even 
though  the  notice  was  brought  home  to  the  knowledge  of  the  owner.  Nothing  short 
of  an  express  contract  or  special  acceptance,  as  between  the  proprietor  and  owner, 
would  be  sufficient.  Those  decisions  contain  very  learned  and  able  discnssions  on  the 
subject,  and  the  solidity  and  policy  of  the  stem  mle  of  the  common  law  are  ably  and 
successfully  vindicated.  But  though  common  carriers  cannot  contract  for  a  restricted 
responsibility,  yet  other  bailees  for  hire  may  so  contract,  and  leave  the  whole  risk,  in 
cases  free  from  fraud,  on  the  owner  of  the  property ;  and  it  has  been  held  that  the 
owners  of  a  steamboat  undertaking  for  hire  to  tow  a  canal  boat  and  her  cargo  on  the 
Hudson  River,  while  the  master  and  hands  of  the  canal  boat  remain  on  board,  and 
in  possession  and  charge  of  the  property,  are  not  common  carriers,  but  ordinary 
bailees  for  hire ;  and  as  it  was  stipulated  that  the  canal  boat  was  to  be  towed  at  the 
risk  of  her  master,  the  owners  of  the  steamboat  were  not  responsible,  even  for  the  want 


554 ;  King  v.  Woodbridge,  84  Vt.  565  ;  It  is  laid  down  in  many  oases  that 

Graham  v.  Davis,  4  Ohio  St.  862,  876 ;  common  carriers  cannot   exempt    them- 

Westem    T.   Co.    v.    Newhall,    24    IlL  selves,  even  by  contract,  from  liability  for 

466.     See  Cooper  v.  Berry,  21  Ga.  526  ;  loss  caused  by  the  negligence  or  fraud  of 

Southern  Express  Co.  v,  Newby,  86  Ga.  their  servants,  (x)  Pennsylvania  R.  R.  o. 

685  ;  ib.   582.    But  see  Peck  v.   North  Henderson,    51  Penn.  St.  815  ;  Reno  v. 

Staffordshire  R.  Co.,  10  H.  L.  C.  478,  495.  Hogan,  12  B.  Monroe,  68  ;  York  Co.  r. 


(x)  See  infra,  iii.  207,  n.  (jt).    A  com-  U.  S.  Express  Co.,  159  Penn.  St  640  ; 

mon  carrier  may,  by  special  contract,  limit  Jones  v.  Cinn.  &c.  Ry.  Co.,  89  Ala.  876  ; 

his  common-law  liability  ;  but  he  cannot,  Texas  &  P.  Ry.  Co.  v.  Adams,  78  Texas, 

by  the  weight  of  American  authority,  stip-  372.     A  live-stock  contract  limiting  the 

ulate  for  exemption  from  the  consequences  carrier's  liability  to  $100  for  each  animal, 

of  his  own  negligence  or  that  of  his  ser-  was  held,  where  a  valuable  horse  was  in- 

vants,  even  though  the  law  of  the  State,  jured,  to  be  an  attempted  limit  as  to  neg- 

where  the  contract  was  made,  is  otherwise,  ligence,  and  not  an  agreed  valuation.  EeUs 

Hartv.  Penn.  R.Co.,  112  U.  S.  831,  888  ;  v.  St  Louis,  &c.  R.  Co.,   52  Fed.  Rep. 

Phoenix  Ins.  Co.  v.  Erie  Trans.  Co.,  117  908  ;  see  Zimmer  v.  N.  Y.  Cent  &  H.  R. 

U.  S.  312,  822 ;   Liverpool  &  G.  W.  S.  Co.,  62  Hun,  619  ;  68  id.  641 ;  Ballou  r. 

Co.  V.  Phoenix  Ins.  Ca,  129  U.  S.  897  ;  Earle,  17  It  I.  441.     Any  lawful  stipula- 

Woodbum  v.  Cincinnati,  &c.  Ry.  Co.,  40  tion  limiting  the  carrier's  risks,  or  the 

Fed.  Rep.    781 ;  The  Montana,   22  Fed.  time  of  making  the  claim,  or  the  value  to 

Rep.  715,  728  ;  The  Surrey,  26  id.  791 ;  be  recovered,  applies  both  to  a  suit  against 

Monroe  v.  The  Iowa,  50  id.   561 ;  The  the  carrier,  brought  by  the  owner  and  to 

Hugo,  57  id.  408 ;  Schulze-Berge  v.  The  one  brought  in  his  right  for  the  benefit  of 

Guildhall,  58  id.  796  ;  Thomas  p.  Wabash,  his  insurer  ;  as,  «.  ^f.,  an  express  ezcmp- 

ftc.,  Ry.  Co.,  63  id.  200;  Armstrong  v.  tion,  in  the  contract  of  carriage,  of  the 
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explicitly,  and  repeatedly  recognized  in  its  full  extent;  and 
equally  in  respect  to  carriers  by  land  and  water,  and  equally  in 

of  ordinary  care  and  skUL  Alexander  «.  Greene,  8  HiU  (N.  Y.),  1.  But  thia  case 
was  reviewed  and  reversed  in  the  New  York  Court  of  Errors,  7  HiU  (N.  Y.),  583. 
The  English  statute  (1  Wm.  lY.  c.  68),  made /or  the  mere  effeetiuU  protection  of  e(mimon 
carriers  for  hire,  declares  that  tbey  shaU  not  be  Uable  for  the  loss  of,  or  injury  to,  any 
proi>erty  of  the  following  description :  that  is  to  say,  of  gold  or  silver  coin,  or  gold  or 
silver  in  a  manufactured  or  unmanufactured  state,  or  any  precious  stones,  jewelry, 
watches,  &c.,  bills,  notes,  writings,  pictures,  plated  articles,  glass,  silks,  furs,  or  lace, 
contained  in  any  parcel  to  be  carried  for  hire,  or  to  accompany  a  passenger  in  any 
public  conveyance,  where  the  value  exceeds  £10,  unless  deUvered  as  such  with  an 
express  formal  declaration  of  the  value,  and  the  carrier  to  be  entitled  to  an  increased 
rate  of  charge,  according  to  previous  notice.  See  Hinton  v.  Dibbin,  2  Ad.  &  EL  n.  s. 
646,  on  the  strict  construction  of  the  statute.  No  public  notice  is  to  limit  the  respon- 
sibility of  the  carrier  in  respect  to  other  goods.  The  exception  in  bills  of  lading  of 
goods  on  inland  navigation,  of  "dangers  of  the  river  which  are  unavoidable,"  narrows 
the  liabUity  of  the  boat-owner,  and  exempts  him  from  liability  for  accidents  and  loss 
occasioned  by  hidden  obstructions  newly  placed  in  the  river,  and  which  human  skill 
and  foresight  could  not  discover  and  avoid.    Gordon  v.  Buchanan,  5  Yerg.  71. 


Central  R.  R.,  3  WaU.  107,  118  ;  Western 
Transportation  Co.  v.  Downer,  11  WalL 
129 ;  Graham  v.  Davis,  4  Ohio  St.  862  ; 
Welsh  w.  Pittsburg,  Ft.  W.,  &  C.  R.  R., 
10  Ohio  St  65 ;  Sager  v.  Portsmouth  R. 
R.,  31  Me.  228  ;  Squire  ».  N.  Y.  C.  R.  R, 
98  Mass.  289,  246  ;  Goldey  v,  Penn.  R  R., 
80  Penn.  St  242;  PoweU  v,  Penn.  R.  R., 
82  Penn.  St  414 ;  Indianapolis  &  G.  R.  R 
V.  Cox,  29  Ind.  860,  362  ;  Ind.  &  C  R 
R.  V.  Allen,  31  Ind.  394  ;  see  Illinois  C. 
R  R.  V.  Read,  37  lU.  484,  610  ;  although 
the  contrary  was  held  in  England  before 


the  St  17  &  18  Vict  c.  81,  §  7,  Peek  v. 
North  Staffordshire  R.  Co.,  10  H.  L.  C. 
478,  494  ;  and  is  now  where  that  does  not 
apply.  The  Duero,  L.  R.  2  Ad.  &  £c. 
893,  896 ;  Peninsular  &  0.  S.  N.  Co.  v. 
Shand,  8  Moore,  P.  C.  M.  s.  272.  See 
Cooper  V.  Berry,  21  Ga.  526,  541 ;  Bis- 
sell  p.  N.  Y.  C.  R.  R.,  25  N.  Y.  442 ; 
Hawkins  v.  Great  W.  R.  B.,  17  Mich. 
57 ;  Betts  t;.  Farmers'  Loan  &  T.  Co.,  21 
Wis.  80.  [Where  carriers  are  allowed  to 
exempt  themselves  from  liabUity  for  loss 
occasioned  by  the  negligence  or  miscon- 


carrier  from  liability  for  losses  by  colUsion  U.  S.  881;  or  one  making  the  value  of 
or  by  fire,  before  or  after  unloading:  York  the  goods  at  the  place  and  time  of  ship- 
Co.  v«  Central  R  Co.,  3  Wall.  107  ;  Con-  ment  the  measure  of  the  carrier's  liability, 
stable  V.  National  S.  S.  Co.,  154  U.  S.  Mobile  &  M.  By.  Co.  v.  Jurey,  111  U.  S. 
51 ;  Hibemia  Ins.  Co.  v.  St.  Louis  Trans.  584 ;  The  Sidney,  28  Fed.  Rep.  88 ;  Ft. 
Co.,  120  U.  S.  166  ;  Davis  v.  Central  Vt  Worth  &  D.  C.  Ry.  Co.  w.  Greathouse, 
R.  Co.,  66  Vt  290  ;  or  a  requirement  that  82  Texas,  104.  If  the  carrier  departs  from 
claims  against  the  carrier  be  made  within  its  contract  and  ships  goods  by  a  freight 
three  months:  Express  Co.  v.  Caldwell,  and  not  by  a  passenger  train,  the  owner 
21  Wall.  264 ;  Central  Vt.  R.  Co.  v.  may  insist  upon  its  common-law  liability 
Soper,  59  Fed.  Rep.  879 ;  Beasley  v.  W.  apart  from  the  contract,  though  the  pro- 
TJ.  Tel«  Co.,  89  id.  181 ;  or  a  stipulation  visions  thereof  as  to  the  time  for  present- 
fixing  the  value  for  which  the  carrier  shall  ing  his  claim  may  stiU  be  binding.  Pavitt 
be  responsible :  Hart  v.  Penn.  R.  Co.,  112  v.  Lehigh  Yalley  R.  Co.,  158  Penn.  St 
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respect  to  foreign    and   inland    nayigatian.  (r)     In   JSZmCc  t. 
Ro$$eUj  the  whole  doctrine  was  extenairely  considered;  and  ia 

{c)  Colt  V.  M'Medieii, 6  JofaM^  160;  MiWHrfa  ■.Hamy.  f  iL  170;  BDiifet  cl 
Bonril,  10  icL  I  ;  Kemp  v.  Gouglitiy,  11  kL  107  ;  ABm  «.  ScnII,  2  W 
KeArtfaor  v.  Soui^  21  id.  100. 


to    DHfiatd^ 


duet  of  thdrqnpioyWfc  the 
do  M  most  oppeor  in  luunutakoble 
GUI  V.  Monriiftw;  Ac^  By.  Co.,  8  Lu  K 
Q.  &  186  ;  D'Aie  v. Loodon,  ftc  Ry.Co., 
0  Lu  It  C.  P.  325;  Goldnitli  v.  Greot 
Eootern  By.  Co.,  44  L.  T.  181 ;  Mynaid 
V.  SjTMQM,  a&  B.  K  Co.,  71  K.  Y.  180. 
Under  the  atatato  in  Eng^oiid,  and  it 
wooki  nem  genemlly,  a  carrier  may 
legolate  or  limit  lua  liability  by  rtamm' 
able  oonditioDa.  A  oonditioa  exempt- 
ing from  liability  for  loaa  oocaaioncd  by 
the  B^gligeooe  or  miaoondnet  of  defend- 
ant'a  own  aerranta  waa  held  reaaooable 
in  Lewia  v.  Great  Weatem  By.  Co.,  3 
Q.  B.  D.  195  ;  Manchester,  4c.  By.  Co. 
V.  Brown,  8  App.  Cas.  703.  But  an  ex- 
emption from  loea  in  any  case  was  held 
nnreaaonable  in  Ashenden  a.  London,  Ac. 
By.  Ca,  5  Ex.  D.  190.  That  a  carrier 
cannot  exempt  himself  from  liability  for 
loas  doe  to  the  negligence  or  miaoondnet 
of  lus  own  serranta,  see  Lockwood  v.  Bail- 
road  Co.,  17  WalL  357 ;  Bank  of  Ken- 
tucky V,  Adams  Express  Co.,  93  (7.  Su 
174  ;  Shriver  a.  Sionx  City,  4c  B.  B.C0., 
24  Minn.  506 ;  New  Orleans,  4c  B.  B. 
Co.  V.  Faler,  58  Mias.  911  ;  Merchants' 


CL  Col  V.  GKBfardi.  3  CaL 
;  Madia  sl  R  4  O.  B.  B.  Col,  14  W. 
Vs.  180;  Gabreslim,  4c^  B.  B.  C4k.  c 
ASiaon,  59  Tex.  123;  AU 
Col  r.  little^  71  Ala.  611 ;  Canfidd  r. 
4  O.  B.  B.  Co.,  93  N.  Y.  532. 
tiooa  ixing  the  time  within  which 
of  kas  nmat  be  gircn  have  I 
Expteas  Company  r.  Caldwel],  21  WalL 
264  ;  Sonthexn  Exptcas  Col  r.  Hminimtt, 
54  Mias.  566.  Bnt  aee  €■. 
board,  4c  By.  Col,  81  5.  C  438 ;  a. 
31  Am.  B.  505,  and  note.  So,  a 
limiting  liability  to  the  cania'a 
Taylor  a.  Little  Bock,  4c  By.  Col,  SS 
Ark.  393.  Am  to  what  acta  are 
to  giTe  one  dealing  with  a 
of  conditions  limiting  the  lattcr'a  BabtlitT, 
ao  that  he  mnst  be  eonsidcnd  in  Icgsl  eoB« 
temptation  aa  baring  immtwl  to  thoa, 
the  caaes  are  in  mneh  eonloaioii.  The 
question  ii^  indeed,  properly  ooe  of  bet 
for  the  jniy  in  each  caae,  snbject  to  4e 
nsoal  limjtstion,  that  the  eoartia  tode- 
tennine  whether  there  is  any  erideiioe  far 
the  jury.  Henderson  r.  SteTenaon,  2  L. 
B.  H.  Lu  Sc  470  ;  Harris  r.  Great  West- 
em  By.  Co.,  1  Q.  B.  D.  515 ;  Parker  a. 


302.  An  action  by  a  passenger,  who  haa 
a  ticket,  for  personal  injuries  caused  by 
the  ne^igenee  of  the  carrier^a  aerranta, 
whether  it  is  an  act  of  onuaaion  or  mis- 
feaaanee,  aonnds  in  tort  and  not  in  eon- 
tract.  Taylor  v.  Manchester,  S.  4  L.  By. 
Co.,  [1895]  1  Q.  a  134,  944. 

A  carrier  may  limit  its  liability  to  ita 
own  line  Gnli;  C.  4  S.  F.  By.  Co.  v. 
Clarke,  5  Tex.  Cir.  App.  547 ;  Colea  v. 
Louimlle,  4c.,  B.  Co.,  41  lU.  App.  607  ; 
Dunbar  v.  Port  Boyal,  4c  By.  Co.,  36  a 
C.  110.  But  for  through  fiei^it»  when 
[1000] 


connecting  linea  are  portnen,  the  first  1 
not  contract  for  a  limitation  of  ita  liability 
to  ita  own  line.  Central  Trust  Ca  r.  Wa- 
baah,  kc.  By.  Col,  31  Fed.  Bf^L  247 ; 
Dimmitt  r.  Kansas  City,  ac,  B.  Co.,  103 
He  433.  So  the  first  of  several  connecting 
carriers,  who  are  partners,  when  sued  for 
injury  to  frei^t  sustained  on  another  of 
the  connecting  lines,  cannot  set  up  the  d^ 
fence  that  the  pftxtBentldp  waa  «llm  svva. 
Gulf;  C.  4  S.  F.  By.  Co.  v.  Wilbanka 
(Texas),  27  a  W.  Be^  802. 
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was  understood  and  declared  that  a  common  carrier  warranted 
the  safe  delivery  of  goods  in  all  but  the  excepted  cases  of  the 
act  of  God  and  public  enemies ;  and  that  there  was  no  distinc- 
tion between  a  carrier  by  land  and  a  carrier  by  water,  whether 
the  water  navigation  was  internal  or  foreign,  except  so  far  as 
the  exception  is  extended  to  perils  of  the  sea  by  the  special 
terms  of  the  contract  *  contained  in  the  charter  party  or  *  609 
bill  of  lading.^  It  was  further  shown  that  the  marine  law 
of  Europe  went  to  the  same  extent,  as  did  also  the  civil  law, 
and  the  law  of  those  nations  in  Europe  which  have  made  the 
civil  law  the  basis  of  their  municipal  jurisprudence.  The  prin- 
ciple appeared  to  be  sound  and  wise,  and  to  have  a  very  general 
reception  among  nations.  The  same  doctrine  was  again  declared 
in  New  York,  in  AUen  v.  Sewall;  (a)  and  the  owners  of  a  steam- 


(a)  2  Wend.  827.  The  case  of  Aymar  v.  Astor,  6  Cowen,  266,  would  fleem  to  have 
gone  far  to  unsettle  and  reverse  the  conunon-law  doctrine  respecting  c&rriers  by  water. 
But  if  there  was  not  originally  some  inaccuracy  or  mistake  in  the  statement  or  report 
of  that  case,  it  is  to  be  considered  as  completely  overruled  by  the  case  of  AUen  v. 
Sewall.  This  last  case  was  reversed  by  the  Court  of  Errors  (6  Wend.  835),  on  the 
ground  that  bank  bills  were  not  goods,  wares,  and  merchandise,  within  the  meaning  of 
the  statute  incorporating  the  steamboat  company,  whose  agent  the  defendant  was,  and 
that  the  carriage  of  such  bills  was  not  a  part  of  their  ordinary  business,  and  was  for- 
bidden by  instructions  to  the  master.  But  the  general  doctrine  in  the  text  respecting 
the  liabUity  of  common  carriers  was  not  disturbed.  So,  in  the  case  of  Camden  Company 
V.  Burke,  18  Wend.  611,  it  was  held  that  steamboat  and  railroad  companies  were  liable 
for  the  baggage  as  common  carriers ;  and  even  notice,  brought  home  to  the  passengers, 


South  Eastern  Ry.  Co.,  2  C.  P.  D.  416  ; 
Burke  v.  South  Eastern  Ry.  Ca,  5  0.  P. 
D.  1  ;  Gennania  Fire  Ins.  Co.  v.  Memphis, 
&c.  R.  R.  Co.,  72  K.  Y.«90  ;  Madan  v. 
Sherard,  73  N.  Y.  829  ;  Hill  ».  Syracuse, 
&c.  R.  R.  Co.,  ib.  851 ;  Hoadley  v.  North- 
em  Transportation  Co.,  115  Mass.  804  ; 
Morrison  v.  Phillips,  &c.  Co.,  44  Wis. 
405  ;  Erie,  ftc.  Co.  v.  Dater,  91  111.  195 ; 
B.  &  0.  R.  R.  Co.  V.  Campbell,  86  Ohio 
St.  647 ;  Railroad  Co.  r.  Manufacturing 
Co.,  16  Wall.  818.— B.] 

^  As  to  whether  a  general  ship  is  a 
common  carrier,  apart  from  the  liability 
assumed  by  the  bUl  of  lading,  see  jtost,  iii. 
217,  n.  1,  (a) ;  and  in  addition  to  the 
cases  there  cited,  liver  Alkali  Co.  r.  John- 
son, L.  R.  7  Ex.  267,  where  the  statement 


in  Morse  v.  Slue,  that  masters  of  ships  who 
carry  goods  for  hire  are  common  carriers, 
is  referred  to  as  authority,  and  acted  on. 
[In  the  case  last  cited,  on  appeal  (9  L.  K. 
Ex.  838)  it  was  thought  unnecessary  to 
decide  whether  a  general  ship  was  a  com- 
mon carrier  or  not,  as  it  was  held  that  the 
liability  was  the  same  at  any  rate.  But 
see  Scaife  v.  Farrant,  10  L.  R.  Ex.  858,  and 
the  judgment  of  Cockbum,  C.  J.,  in  Nu- 
gent V,  Smith,  1  C.  P.  D.  428.  It  is  at 
least  questionable  whether  there  must  not 
be  a  fixed  route,  with  definite  termini, 
in  order  to  constitute  a  common  carrier. 
Cases  suproy  and  Yarble  v.  Bigley,  14 
Bush,  698.  As  to  a  general  ship,  see 
tn/m,  iii.  217,  n.  1.  —  b.] 
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boat  carrjiug  light  freight  and  parcels  for  hire  were  held  to  be 
liable  as  common  carriers.  Bank  bills  were  held  to  be  goods, 
within  the  meaning  of  the  law;  and  directions  to  the  captain 
not  to  carry  money  did  not  excuse  the  owner,  unless  notice  of 
such  instructions  were  brought  home  to  the  shipper.  There  is 
no  doubt,  also,  that  the  doctrine  of  the  English  common  law, 
which  declares  that  persons  carrying  goods  for  hire  by  land  or 
water,  including  all  kinds  of  internal  as  well  as  external  navi- 
gation, are  common  carriers,  and  liable  for  all  losses  happening 
otherwise  than  by  inevitable  accident,  prevails  generally  in 
these  United  States,  as  part  of  the  common  law  of  the  land. 
The  slightest  neglect  or  fault,    leviinma  eulpOy   renders   the 

master  of  a  vessel  liable,  (ft) 
*  610      *  It  has  been  the  settled  law  in  England,  since  the  case 

that  aU  baggage  in  to  be  at  the  risk  of  the  owners,  wiU  not  exempt  the  ownen  from 
the  implied  agreement  that  the  vehicle  Ib  safficient.  Bat  they  are  not  responsihle  for 
the  passengers  if  dae  care  be  used. 

lb)  M'Clures  v.  Hammond,  1  Bay  (S.  C.)t  99 ;  Miles  v.  Jamea  &  Johnson,  1  ITCocd, 
157  ;  t)ohen  v.  Hume,  ib.  439 ;  Smyrl  v.  Niolon,  2  Bailey  (S.  C),  421 ;  Murphy  v. 
Staton,  3  Munf.  239  ;  Bell  r.  Beed,  4  Binney,  127  ;  Moses  «.  Norris,  4  N.  H.  S04  ;  Craig 
V.  Childress,  Peck  (Tenn.)»  270 ;  Gordon  v.  Bnchanan,  6  Terg.  (Tenn.)  71 ;  Tnmey  v. 
Wason,  7  id.  340  ;  Faulkner  v.  Wright,  1  Rice  (S.  C),  107  ;  Hennen  v.  Munioe,  11 
Martin  (La.),  579  ;  Smith  v.  Pierce,  1  La.  849 ;  Spencers  v.  Daggett,  2  Vt  92  ;  GQmore 
V.  Carman,  1  Sm.  &  M.  279 ;  Hale  v.  New  Jersey  Steam  N.  Co.,  15  Conn.  5S9 ;  Adams 
V.  New  Orleans  Steam  Towboat  Co.,  11  La.  46  ;  Alexander  v,  Greene,  7  Hill  (N.  Y.), 
533.     In  this  last  case  it  was  held,  that  the  owners  of  a  steamboat  on  the  Hudson, 
engaged  generally  in  the  business  of  towing  canal  boats  for  hire,  were  responsible  as 
common  carriers ;  and  though  the  business  was  in  that  special  case  undertaken  at  the 
risk  of  the  master  and  owners  of  the  Uiwboat^  yet  that  the  master  and  owners  of  the 
steamboat  were  in  that  case  liable  for  ordinary  neglect,  and  certainly  for  gross  n<>glect ; 
and  there  was  evidence  of  both  in  that  case.     I  was  much  struck  in  this  case  with  the 
learning  and  ability  of  the  lay  members  of  the  Court  of  Errors,  several  of  whom  gave 
separate  opinions;  and  this  case  leads  me  to  part  with  still  deeper  regret  with  the 
Court  of  ErrorSt  which  existed,  and  generally  with  great  dignity  and  usefulness,  from 
the  independence  of  the  State  of  New  York  in  1777,  down  to  its  destruction,  and  the 
substitution  of  the  Ckniri  of  Appeals,  in  1847.     In  Pennsylvania,  the  English  law,  as 
to  carriers  by  land,  is  admitted  in  the  full  extent ;  but  with  respect  to  carriers  by 
inland  navigation,  the  law  was  considered,  in  Gordon  v.  Little,  8  Serg.  &  R.  583,  to 
be  unsettled  in  respect  to  its  application  in  that  state.    The  carrier  on  inland  waters 
was  held  to  be  clearly  liable  for  every  accident  which  skill,  care,  and  diligence  could 
have  prevented  ;  but  beyond  that  point  it  was  competent  for  the  common  carrier  to 
prove  a  usage  different  from  the  common  law.     In  Harrington  v,  M'Shane,  2  Watts 
(Penn.),  448,  it  was,  however,  adjudged,  that  under  the  usage  of  trade  on  the  western 
waters  (the  river  Ohio),  the  owners  of  steamboats  carrying  goods  on  freif^ht  were 
common  carriers,  and  liable  as  such  for  all  losses,  except  those  occasioned  by  the  act  of 
God  or  the  public  enemy. 
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of  LaiM  y.  Cottonj{a)  that  the  rule  respecting  common  car- 
riers does  not  apply  to  postmasters,  and  there  is  no  analogy 
between  them.  The  post-office  establishment  is  a  branch  of  the 
public  police,  created  by  statute,  and  the  government  have  the 
management  and  control  of  the  whole  concern.  The  postmasters 
enter  into  no  contract  with  individuals,  and  receive  no  hire,  like 
common  carriers,  in  proportion  to  the  risk  and  value  of  the 
letters  under  their  charge,  but  only  a  general  compensation 
from  government.  In  the  case  referred  to,  the  postmaster  gen- 
eral was  held  not  to  be  answerable  for  the  loss  of  exchequer 
bills  stolen  out  of  a  letter  while  in  the  defendant's  office.  The 
subject  was  again  elaborately  discussed  in  Whitfield  v.  Lord  Le 
Despencevj  (b)  and  the  same  doctrine  asserted.  The  postmaster 
general  was  held  not  to  be  responsible  for  a  bank  note  stolen,  by 
one  of  the  sorters,  out  of  a  letter  in  the  post  office.  But  a 
deputy  postmaster  or  clerk  in  the  office  is  still  answerable,  in  a 
private  suit,  for  misconduct  or  negligence;  as,  for  wrongfully 
detaining  a  letter  an  unreasonable  time.  ((?)  The  English  law 
on  this  subject  was  admitted  in  Dunlop  v.  Monroe  (d)  to  be  the 
law  of  the  United  States ;  and  a  postmaster  was  considered  to 
be  liable  in  a  private  action  for  damages  arising  from  misfeas- 
ance or  for  negligence,  or  want  of  ordinary  diligence  in  his 
office,  in  not  safely  transmitting  a  letter,  (e)  Whether  he  was 
liable  himself  for  the  negligence  of  his  clerks  or  assistants  was 
a  point  not  decided ;  (/)  though  if  he  were  so  to  be  deemed 
•responsible  in  that  case,  it  would  only  result  from  his  *611 
own  neglect,  in  not  properly  superintending  the  discharge 
of  his  duty  in  his  office,  (a) 

(a)  1  Ld.  Raym.  646.  {h)  Cowp.  754. 

(c)  Rowning  v.  Goodchild,  8  Wils.  448  ;  [Teall  v.  Felton,  1  QomsL  687;  8  Bwb.  12.] 

(d)  7  Cnnch,  242  ;  [Wiggins  v.  Hathaway,  6  Barb.  682.] 

{e)  See  also  Schroyer  t.  LyDch,  8  Watts,  458 ;  Story  on  Bailment,  802,  2d  ed. 
[§  4^3.] 

(/)  In  Con  well  v,  Yoorhees,  18  Ohio,  528,  it  was  held  that  a  mail  contractor  was 
not  liable  to  the  owner  of  a  letter  for  money  lost  by  the  mail  by  the  carelessness  of 
the  contractor's  agents  carrying  the  mail.  [Hatchins  v.  Brackett,  2  Fost.  (22  N.  PI.) 
252.     But  see  Sawyer  v.  Corse.  17  Gratt  280.] 

(a)  Since  the  first  edition  of  this  work,  my  learned  and  estimable  friend,  Mr. 
Justice  Story,  in  the  discharge  of  his  duties  as  Dane  Professor  of  Law  in  Harvard 
University,  has  favored  the  public  with  Commentaries  on  the  Law  of  Bailments,  with 
Illustrations  from  the  Civil  and  Foreign  Law  j  and  in  1840  he  gave  to  the  public 
an  improved  and  enlarged  edition  of  that  work.     I  would  strongly  recommend  that 
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The  general  doctrines  of  agency  and  lien  have  a  material  beax* 
ing  on  this  subject  of  bailment;  but  as  tliey  are  essentiallj  con- 
nected  with  mercantile  transactions,  their  extent  and  importance 
require  a  separate  discussion.^ 

▼olnme  to  the  student  who  wishes  to  puisae  more  extensively  than  the  pbm  of  tfae 
present  lecture  permitted,  the  refined  distinctionB  and  pimctical  iUostrations  which 
accompany  this  branch  of  the  law.     I  have  availed  myself  of  the  lights  which  tbMZ 
work  has  afforded,  and  the  confidence  which  it  has  inspired,  while  eng^gtA  in  the 
revision  of  my  own  more  brief  and  imperfect  survey  of  the  subject.     This  excseUeat 
treatise  is  the  most  learned  and  the  most  complete  of  any  that  we  have  on  the  doc- 
trine of  bailment.     It  aims  to  lay  down  all  the  fwinciples  appertaining  to  the  snl^iect, 
both  in  the  civil,  the  foreign,  the  English^  and  the  American  law,  with  entire  aoca- 
racy  ;  and  I  beg  leave  to  say,  after  a  thorough  examination  of  the  work,  that,  in  my 
humble  judgment,  it  has  succeeded  to  an  eminent  degree. 

^  Telegraphs,  {x)  —  (a)  It  is  settled  by    tel^^phic    message  is  not  a  bailmeDt, 
the  best  considered  cases,  that  sending  a     Breese  v.  U.  S.  T.  Co.,  45  Barbu   274 ; 


(x)  Telegraph  companies  are  held  to 
a  stricter  responsibiUty  than  ordinary 
bailees;  their  duties,  rights,  and  obliga- 
tions are  analogous  to  those  of  common 
carriers;  they  are  not  insurers,  though 
liable  for  negligence.  Gillis  v,  W.  U.  Tel. 
Co.,  61  Yt  461;  Fowler  v.  Same,  80 
Maine,  381 ;  Marr  v.  Same,  85  Tenn.  529 ; 
Wolfskehl  «.  W.  U.  TeL  Co.,  46  Hun, 
542;  Elsey  v.  Postal  Tel.  Co.,  15  Daly, 
58  :  Abraham  v.  W.  U.  Tel.  Co.,  28  Fed. 
Hep.  315 ;  GrinneU  v.  Same,  113  Mass. 
299  ;  Garrett  v.  Same,  83  Iowa,  257 ;  W. 
U.  Tel.  Co.  V.  Hyer,  22  Fla.  637  ;  Pinck- 
ney  v,  W.  IT.  Tel.  Co.,  19  8.  C.  71 ;  Gray 
«.  Same,  87  Ga.  350 ;  Young  v.  Same,  107 
N.  C.  870 ;  W.  U.  Tel.  Co.  v.  Allen,  6Q 
Miss.  549 ;  W.  U.  Tel.  Co.  v.  Short,  53 
Ark.  434. 

As  to  exemptions  from  liability  for  its 
own  negligence,  a  telegraph  company 
stands  upon  a  similar  basis  with  common 
carriers ;  its  claims  to  exemption  from 
liability  depend  upon  the  reasonableness 
and  fairness  of  the  agreement.  Hart  v, 
Penn.  R.  Co.,  112  U.  S.  331 ;  Johnston 
V,  W.  U.  Tel.  Co.,  83  Fed.  Rep.  862 ;  W. 
U.  TeL  Co.  V.  Cook,  61  id.  624 ;  Paci. 
fie  Tel.  Co.  V,  Underwood,  37  Neb.  315  ; 
Same  v.  Linn  (Texas),  23  S.  W.  Rep.  895  ; 
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26  id.  490 ;  Brown  v.  Postal  Tel.  Col,  111 
N.  C.  187 ;  Pepper  r.  W.  U.  Tel.  Co.,  87 
Tenn.  554. 

As  a  common  carrier,  a  telegraph  com- 
pany, which  does  not  limit  its  liability, 
is  liable  for  the  negligence  of  a  connectiDg 
company.  W.  U.  Tel.  Co.  o.  Shumate,  2 
Tex.  dr.  App.  429 ;  W.  U.  TeL  Co.  ». 
Jones,  81  Texas,  271. 

Such  connecting  company  is  also  liable 
to  the  addressee  uijon  an  implied  contract. 
Smith  V.  W.  U.  TeL  Co.,  84  Texas,  359  ? 
Martin  v,  W.  U.  TeL  Co.,  1  Tex.  Qr. 
App.  148 ;  W.  U.  TeL  Co.  v.  Taylw,  8  id. 
810 ;  Same  v.  Lyman,  id.  460. 

In  the  Federal  courts  its  liability,  in 
the  absence  of  statute,  is  determined  liy 
general  law,  uncontrolled  by  the  decisions 
of  the  State  courts.  Western  Union  TeL 
Co.  r.  Wood,  67  Fed.  Rep-  471. 

Such  a  corporation  may  by  contract 
exempt  from  mistakes,  unless  the  sender 
has  the  message  telegraphed  back  at  half 
charge  ;  and  for  mistakes  in  a  message  in 
cipher,  the  importance  of  which  is  not 
known  to  it,  the  measure  of  damages  is 
the  price  for  sending  it.  Primrose  v. 
Western  Union  Tel.  Co.,  164  U.  S.  1 ; 
Fleischner  v.  Pacific  P.  T.  Cable  Co.,  55 
Fed.   Rep.    788;    66  id.   899;    Westen 
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Play  ford  r.  United  Kingdom  Tel.  Co., 
L.  R.  4  Q.  B.  706  ;  but  the  subject  is  con- 
nected with  that  of  common  carriers,  in  so 
far  as  it  is  not  improbable  that  somewhat 
similar  duties  may  be  imposed  on  tel- 
egraph companies  in  this  country,  on  the 
ground  that  they  are  chartered  for  public 
purposes,  as  is  shown  by  the  exercise  of 
the  right  of  eminent  domain  in  their 
favor.  Wolf  v.  Western  Un.  T.  Co.,  62 
Penn.  St.  88,  88 ;  [Turnpike  Co.  v.  News 
Co.,  43  N.  J.  L.  881.]  Thus  it  would 
probably  be  held  that  they  are  bound  to 
transmit  messages  for  all  who  offer  them, 
and  who  are  ready  to  pay  the  usual  or 
settled  charges.  Western  Union  T.  Co. 
V.  Carew,  15  Mich.  525,  588.  [See,  as  to 
telephone  companies.  Am.  Rapid  Tel.  Ca 
«.  Conn.  Telephone  Co.,  49  Conn.  852; 
fi.  0.  44  Am.  R.  287  and  note.  See  also 
Atty.  Gen.  o.  Edison  Telephone  Co.,  6  Q. 
B.  D.  244.]  See  iii.  458,  n.  1.  So  they 
would  not  be  allowed  to  impose  unrea- 
sonable regulations  or  stipulations  on 
senders.  True  v.  International  T.  Co.,  60 


Me.  9;  although  most  of  the  rules  or 
limitations  of  their  liability  by  contract 
which  have  been  before  the  courts  have 
been  upheld.  Ellis  v.  Am.  T.  Co.,  18 
Allen,  226  ;  Wolf  v.  Western  Un.  T.  Co., 
62  Penn.  St.  88  ;  Sweatland  v.  111.  ft  M. 
T.  Co.,  27  Iowa,  483 ;  U.  S.  T.  Co.  v.  Gil- 
dersleve,  29  Md.  282,  247. 

(b)  It  seems  to  be  thought  that  ajMut 
from  special  contract,  senders  of  messages 
cannot  hold  telegraph  companies  to  the 
same  measure  of  liability  as  common 
carriers.  Western  Un.  T.  Co.  v.  Carew, 
15  Mich.  525,  532;  Ellis  v.  Am.  T.  Co., 
18  Allen,  226,  288  ;  Leonard  v.  N.  Y.,  A., 
&  B.  T.  Co.,  41  N.  Y.  544,  571 ;  Camp  v. 
Western  Un.  T.  Co.,  6  Am.  Law  Be^. 
448 ;  De  Rutte  v.  N.  Y.,  A.,  ft  B.  T.  Co.,  1 
Daly,  547,  558  ;  Breese  v,  U.  S.  T.  Co.,  45 
Barb.  274 ;  Bimey  v.  N.  Y.  &  W.  T.  Co., 
18  Md.  841 ;  [Western  Union  Tel.  Co. 
V.  Neill,  57  Tex.  288.]  But  see  Parks  v. 
Alta  Cal.  T.  Co.,  18  Cal.  422 ;  Baldwin  v. 
U.  S.  T.  Co.,  1  Lansing,  125,  186 ;  True 
V.  International  T.  Co.,  60  Me.  9.    This 


Union  Tel.  Co.  v.  Hall,  124  U.  S.  444 ; 
but  see  American  U.  T.  Co.  v,  Daaghtery, 
89  Ala.  191 ;  Pepper  v.  W.  U.  T.  Co.,  87 
Tenn.  554. 

The  company  is  liable  for  actual  dam- 
ages when  the  importance  of  the  message 
is  apparent  or  made  known  to  its  agent. 
Postal  Tel.  Co.  v,  lAthrop,  181  111.  575 ; 
Pearsall  v.  W.  U.  TeL  Co.,  124  N.  Y.  256  ; 


82  Fla.  527  ;  Thompson  v,  W.  U.  Tel.  Co., 
107  N.  C.  449. 

A  telephone  company  is  also  a  common 
carrier.  State  v.  Delaware  &  A.  T.  Co., 
47  Fed.  Rep.  638  ;  50  id.  677 ;  Commercial 
U.  T.  Co.  V.  New  England  T.  Co.,  61  Vt 
241 ;  Central  U.  T.  Co.  v.  Bradbury,  106 
Ind.  1.  In  a  statute  '*  telegraph  com- 
panies "  includes  telephone.  Cumberland 
Mowry  v.  W.  U.  Tel.  Co.,  51  Hun,  126 ;  T.  Co.  v.  U.  El.  Ry.  Co.,  42  Fed.  Rep. 
Hughes  V.  W.  U.  Tel.  Co.,  114  N.  C.  70 ;  278 ;  State  v.  Central  N.  J.  Tel.  Co.,  58 
Mood  V.  W.  U.  Tel.  Co.,  40  S.  C.  624.  N.  J.  L.  841 ;  Eels  v.  American  Tel.  Co., 
Mental  suffering  or  anguish  are  not  ele-     148  N.  Y.  183. 

ments  of  damage  in  a  suit  for  neglect  of  A  state  statute,  imposing  a  penalty 
a  telegraph  company  to  promptly  deliver  upon  such  companies  for  their  neglect,  is 
a  message  announcing  illness  or  death,     not  repugnant  to  the  commerce  clause  of 


Tyler  r.  W.  U.  Tel.  Co.,  54  Fed.  Rep. 
634  ;  Eester  v.  Same,  55  id.  608 ;  Gahan 
V.  Same,  59  id.  433 ;  Chase  v.  Same,  44 
id.  554 ;  W.  U.  TeL  Co.  o.  Wood,  57  id. 


the  Constitution.  W.  U.  Tel.  Co.  v.  Tyler, 
90  Va.  297;  W.  U.  Tel.  Co.  v,  James, 
90  Ga.  254.  When  the  sender  of  a  tele> 
graphic  message  takes  the  initiative,  there 


471 ;  see  W.  U.  Tel.  Co.  v.  Nations  (82  is  good  authority  for  the  position  that  the 
Texas,  589),  8  Am.  Elec.  Cases,  799,  n.;  telegraph  company  is  so  far  the  agent  of 
27  Am.  St  Rep.  917>  n. ;  Same  v,  Wilson,     the  sender  as  to  bind  him  by  its  emrB 
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would  certainly  be  so  when  the  usnal 
condition  is  inserted  in  the  contract,  that 
the  company  will  not  be  liable  for  error 
unless  the  message  is  repeated.  Wann  v. 
Western  Un.  T.  Co.,  37  Mo.  472 ;  Camp  v. 
W.  U.  T.  Co.  ,6  Am.  Law  Reg.  443  ;  8.  c. 
affirmed  1  Mete.  (Ey.)  164  ;  Breese  v.  U.  S. 
T.  C-o.,  45  Barb.  274  ;  MacAndrew  v.  Elec- 
tric T.  Co.,  17  C.  B.  8 ;  [Western  Union 
Tel.  Co.  ».  Neill,  supra  ;  Womack  v.  West- 
em  Union  Tel.  Co.,  58  Tex.  176 ;  s.  c.  44 
Am.  R.  614  and  note  ;  Becker  v.  Western 
Union  Tel.  Co.,  11  Neb.  87 ;  Grinnell  v. 
Western  Union  Tel.  Co.,  118  Mass.  299]. 
Bat  it  has  been  held  that  under  the  usual 
printed  conditions  the  company  will  be 
liable  for  negligence  or  want  of  ordinary 
care,  and  doubts  have  been  expressed 
whether  it  could  wholly  exonerate  it- 
self. Sweatland  v.  Illinois  &  Miss.  T. 
Co.,  27  Iowa,  443,  451,  452;  True  v.  In- 
ternational T.  Co.,  60  Me.  9;  Western 
Union  T.  Co.  v.  Buchanan,  35  Ind.  429. 
Compare  608,  n.  1.  See  Wann  v.  W^est. 
Un.  T.  Co.,  87  Mo.  472.  [That  it  cannot 
contract  so  as  to  relieve  itself  from  liability 
for  its  own  or  its  servant's  negligence,  see 
Telegraph  Co.  v.  Griswold,  87  Ohio  St. 
301 ;  Western  Union  Tel.  Co.  w.  Tyler,  74 
111.  168 ;  8.  0.  24  Am.  R.  279,  and  note ; 


Western  Union  TeL  Co.  «.  Adams,  87 
Ind.  598. —B.]  So  it  will  be  liabk  for 
making  no  effort  to  send  the  message. 
Bimey  v,  N.  Y.  &  W.  T.  Co.,  18  Md.  341 ; 
Baldwin  v.  U.  S.  T.  Co.,  54  Barb.  505; 
Western  Union  T.  Co.  v.  Graham,  1  Col- 
orado, 230.  The  burden  of  proviDg  neg- 
ligence is  said  to  be  on  the  plaintiff  in 
U.  S.  T.  Co.  V.  Gildersleve,  29  Md.  2S2 ; 
Sweatland  o.  I.  &  M.  T.  Co.,  27  Iowa,  433 
(commenting  on  Ellis  v.  Am.  T.  Co. 
Wann  v.  W.  U.  T.  Co.,  nipra^  and  other 
cases)  ;  ante,  587,  n.  1.  But  the  deUveiy 
of  a  different  message  from  that  received 
has  been  treated  as  proving  negligence, 
unless  explained.  Rittenhoose  v.  Inde- 
pendent Line  of  T.,  44  N.  Y.  263  ;  U.  S. 
T.  Co.  17.  Wenger,  55  Penn.  St.  262. 

(c)  In  this  country  telegraph  compa- 
nies have  repeatedly  been  held  liaUe  to 
receivers  of  messages  who  had  been  mis- 
led to  their  damage  by  the  negligence  of 
the  companies*  servants.  New  York  &  W. 
T.  Co.  ».  Drybnig,  35  Penn.  St  298; 
Elwood  V.  Western  Un.  T.  Co.,  45  N.  Y. 
549  ;  De  Butte  v.  N.  Y.,  A.,  &  B.  T.  Co., 
1  Daly,  647,  657  ;  SeUer  v.  W.  U.  T.  Co.. 
3  Am.  Law  Rev.  777  ;  ante^  490,  n.  1.  In 
England  the  liability  is  held  to  arise  only 
from  contract ;  and  when  the  message  is 


in  sending  it,  although  the  contrary  has 
been  held  in  England.  Anheuser-Busch 
Brewing  Association  r.  Hutmacher,  127 
111.  652,  658  ;  Western  Union  Telegraph 
Co.  V.  Shotter,  71  Ga.  760  ;  Howley  v, 
Whipple,  48  N.  H.  487  ;  State  v.  Hopkins, 
50  Vt.  316  ;  Smith  o.  Easton,  54  Md.  138; 
Henkel  v.  Pape,  L.  R.  6  Ex.  7  ;  see  Nick- 
erson  i\  Spindell,  164  Mass.  25,  28. 

Viewed  as  contract,  the  obligation  of 
a  telegraph  company  to  deliver  a  message 
is  one  upon  which  the  addressee  cannot 
sue  when  the  company  has  no  information 
that  it  is  for  his  benefit.  W.  U.  Tel.  Co. 
V,  Wood,  57  Fed.  Rep.  471  ;  W.  U.  TeL 
Co.  V.  Jones,  81  Texas,  271.  But  if  the 
company  has  such  information,  the  ad- 
dressee may  sue  for  its  negligence.    W. 
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U.  Tel.  Co.  V.  Du  Bois,  128  111.  248 ;  29 
111.  App.  219  ;  Alexander  v.  W.  U.  Tel. 
Co.,  66  Miss.  549  ;  W.  U.  Tel.  Co.  v, 
Beringer,  84  Texas,  28  ;  Intl  O.  Tel.  Co. 
V.  Saunders,  82  Fla.  434  ;  21  L.  R.  A. 
810,  n. ;  American  U.  T.  Co.  r.  Daughterji 
89  Ala.  191  ;  75  Ala.  168 ;  W.  U.  TeL  Co. 
V,  Wilson,  93  Ala.  82 ;  Wadsworth  v.  W. 
U.  Tel.  Co.,  86  Tenn.  695 ;  Lee  v,  W.  U. 
Tel.  Co.,  51  Mo.  App.  376  ;  see  26  Weekly 
L.  Bui.  147.  The  sender  of  the  message 
may  recover  for  delay  in  transmitting  a 
reply  message  to  him.  W.  U.  Tel.  Co.  t. 
Cunningham,  99  Ala.  814.  The  plsoe 
from  which  the  telegnm  is  sent  is  jn-tma 
facie  the  place  where  a  contract  thereby 
made  is  to  be  performed.  Tininghast  a 
Boston,  &c,  Lumber  Co.,  89  S.  C.  484. 
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not  sent  by  a  person  representing  the  re-  When  a  message  is  sent  through  sev- 

ceiver,  the  latter  cannot  recover  for  want  end  connecting  lines,  the  same  principles 

of  priyitj.      Playford  v.  United  Kingdom  are  applied  as  in  the  case  of  railroads. 

T.  Co.,  L.  R.  4  Q.  B.  706  ;   [Dickson  v.  AnU,  604,  n.  1.     In  one  set  of  cases  it  is 

Renter's  T.  Co.,  2  C.  P.  D.  62.]  held  that  as  the  message  is  successively 

It  is  further  held  in  England  that  the  delivered  to  successive  lines,  the  liability 

telegraph  company  is  only  agent  to  trans-  of  the  line  o>Yer  which  it  has  passed  ceases, 

mit  messages  in  the  terms  in  which  the  and  that  of  the  new  one  begins.    Leonard 

senders  deliver  them,  and  that  therefore  v.  N.  Y.,  A.,  &  B.  T.  Co.,  41  N.  Y.  544, 

the  sender  \Kill  not  be  liable  to  the  receiver  570;  Squire  v,  W.  IJ.  T.  Co.,  98  Mass. 

on  the  terms  of  a  contract  as  received  and  282 ;  Baldwin  v.  U.  S.  T.  Co.,  1  Lansing, 

acted  on  if  they  are  different  from  those  125 ;  45  N.  Y.  744.     [A  telegraph  com- 

which  he  offered.     Henkel  v.  Pape,  L.  R.  pany,  like  an  express  company,  is  bound 

6  Ex.  7.    But  it  might  perhaps  be  argued  to  make  personal  delivery.     Pope  v.  West- 

that  the  act  of  sending  a  telegram  on  em  Union  Tel.   Co.,   9  111.   App.   288 ; 

business  matters  imports  per  u  that  imme-  Union  Express  Co.  v.  Ohleman,  92  Penn. 

diate  action  is  expected.   The  message  can  St  828.    As  to  the  measure  of  damages 

only  be  certainly  verified  by  letter,  and  in  case  of  mistake  or  failure  to  deliver, 

the  sender,  by  not  writing  in  the  first  see  Western  Union  Tel.  Co.  v.  Brown, 

place,  manifests  that  he  desires  action  be-  58  Tex.  170.    So,  Relle  v.  Western  Union 

fore  such  verification  is  possible.     If  the  Tel.  Co.,  55  Tex.  808  ;  Logan  v.  Western 

receiver  is  to  act  at  once,  he  must  act  in  Union  Tel.  Co.,  84  HI.  468  ;  Mackay  v. 

reliance  on  the  correctness  of  the  mes-  Western  Union  Tel.  Co.,  16  Nev.  222 ; 

sage  as  received,  and  he  is  requested  by  Western  Union  Tel.  Co.  v,  Martin,  9  111. 

implication  to  do  so.     It  would  therefore  App.  587  ;  Behm  v.  Western  Union  Tel. 

seem  possible   to  hold   that  the  sender  Co.,  8  Biss.  181 ;  McColl  v.  Western  Union 

assumes  the  risk  of  error.     See  Dunning  Tel.  Co.,  7  Abb.  N.  C.  151  and  note. — b.] 
9,  Roberts,  85  Barb.  468. 
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LECTURE  XLL 

OF  PRINCIPAL  AND  AGENT. 

The  law  of  principal  and  agent  is  of  constant  application  in 
the  commercial  world,  and  the  rights  and  duties  which  belong 
to  that  relation  ought  to  be  accurately  as  well  as  universallj 
understood.  And  while  recommending  that  title  to  the  atten- 
tion of  the  student,  as  well  as  of  the  practising  lawyer,  I  will 
give  a  summary  view  of  those  general  principles  which  apply  at 
large  to  every  branch  of  the  subject,  and  more  especially  to 
agencies  that  relate  to  commercial  concerns. 

1.  Agency,  how  constltnted.^  (x)  —  Agency  is  founded  upon  a 

^  Aato  differeDce  between  agents  and  seirants,  see  260,  n.  1,  (a),  (<i),  ad/, 

{x)  A  license  for  the  exdoaire  right  cf  tional  Express  Ca,  04  Yt  15.  This  mle 
aale  in  a  certain  territory  may  constitnte  applies  also  where  the  principal  is  nndis- 
an  agency.  Wilcox  &  Gibbs  S.  M.  Go.  v,  closed,  and  credit  is  given  to  the  agent 
£wing,  141  U.  S.  627.  So  a  lease  for  the  only.  Wattean  v .  Fenwick,  [1898]  1  Q.  & 
management  of  real  estate  or  the  han-  846.  A  corporation  and  its  directors  may 
dling  of  goods  may  be  in  fact  an  agency,  thus  be  bound  by  the  acts  and  ostensible 
Williams  v.  McKinley,  65  Fed.  Rep.  4  ;  authority  of  a  minority  of  its  building 
Lens  V.  Harrison,  148  111.  598 ;  Parke  &  committee  openly  done  and  extending 
Lacy  Co.  v.  White  R.  L.  Go.,  101  CaL  87.  over  a  considerable  period  of  time.  Mc- 
An  agent's  ostensible  or  apparent  authority  Neil  v.  Boston  Chamber  of  Commerce, 
is  such  as  is  nsnaUy  confided  to  an  agent  154  Mass.  277.  So  a  partnership  may 
of  that  character,  and  is  not  limited  by  be  bound  by  acts  of  one  partner  within 
his  prirate  instructions  from  his  princi-  the  scope  of  his  apparent  authority  as 
pal.  Montaignac  v.  Shitta,  15  A.  C.  857  ;  such.  Rhodes  v.  Monies,  71  L.  T.  599. 
Stanton  v.  French,  88  Cal.  194 ;  Edwards  The  presumption  is  in  &Tor  of  a  general 
9.  Dooley,  120  N.  Y.  540 ;  Pittman  v,  rather  than  a  special  agency.  Sharp  c. 
The  Samuel  Marshall,  54  Fed.  Rep.  896 ;  Knox,  48  Mo.  App.  169.  Authority  to  seU 
Russ  o.  Telfener,  57  id.  978  ;  Batchelder  includes  the  power  to  warrant,  when  that  is 
p.  Libbey,  66  N.  H.  175 ;  McNeile  v.  customary  in  the  particular  business : 
Cridland,  168  Penn.  St  16  ;  PhUlips  v.  Hitchcock  v.  Griffin,  99  Mich.  447  ;  Sam- 
Mercantile  Nat.  Bank,  140  N.  T.  556  ;  uel  r.  Bartee,  58  Mo.  App.  587  ;  Larson  v. 
Aldrich  V.  Wilmarth,  8  S.  D.  528 ;  Allis  v.  Aultman  Co. ,  86  Wis.  281 ;  Edwards  v.  Dil- 
Yoigt,  90  Mich.   125 ;  Winchell  v.  Na-  Ion,  147  IlL  14 ;  see  Wait  v.  Borne,  ISS 
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contract,  either  express  or  implied,  by  which  one  of  the  parties 
confides  to  the  other  the  management  of  some  business  to  be 
transacted  in  his  name,  or  on  his  account,  and  by  which  the 
other  assumes  to  do  the  business,  and  to  render  an  account  of 
it.     The  authority  of  the  agent  may  be  created  by  deed  or  writ- 
ing, or  verbally  without  writing ;  and,  for  the  ordinary  purposes 
of  business  and    commerce,   the    latter  is  sufficient,  (a) 
Though  the  statute  of  frauds  of  29  Charles  II.  *  requires,  *  613 
in  certain  cases,  a  contract  for  the  sale  of  goods  to  be  in 
writing,  and  signed  by  the  party  to  be  charged,  or  by  his  author- 
ized agent,  the  authority  to  the  agent  need  not  be  in  writing. 
It  may  be  parol,  (a)    The  agency  may  be  inferred  from  the 
relation  of  the  parties  and  the  *  nature  of  the  employment,  *  614 
without  proof  of  any  express  appointment,  (a)     It  is  suffi- 
cient that  there  be  satisfactory  evidence  of  the  fact  that  the. 

(a)  Chitty  on  Coiumercinl  Law,  iiL  104 ;  Lord  Eldon,  9  Yes.  250 ;  Stackpole  v. 
Arnold,  11  Mass.  27  ;  Long  v,  Colborn,  ib.  97  ;  Northampton  Bank  v.  Pepoon,  ib. 
288  ;  Ewing  t*.  Tees,  1  Binney,  450  ;  Shaw  p.  Nadd>  8  Pick.  9  ;  TurnbuU  v.  Trout, 
1  HaU  (N.  T.)»  886 ;  M'Comb  v,  Wright,  4  Johns.  Ch.  667. 

(a)  Bucker  t;.  Gammeyer,  1  Esp.  105 ;  Chitty  on  Contracts,  218 ;  Lord  Eldon,  in 
Coles  o.  Trecothick,  9  Yes.  250. 

(a)  Whitehead  v.  Tuckett,  15  East,  400  ;  Hooe  v.  Oxley,  1  Wash.  (Ya.)  19  ;  Long 
V.  Colbum,  suprc^ 

N.  Y.  592 ;  Baldry  v.  Bates,  52  L.  T.  620 ;  Cal.  1  ;  nor  does  aathority  to  manage  real 

but  not  to  exchange  :  Drury  v.  Barnes,  estate  give  power  to  impose  an  easement 

29  111.  App.  166  ;  Brooks  v.  Hassell,  49  thereon :    Lawrence  v.  Springer,   49  N. 

L.  T.  568  ;  to  sell  on  credit  or  to  receive  J.  Eq.  289  ;  or  authority  to  store  and 

payment :  Wheeler  v,  McGuire,  86  Ala.  ship  goods  power  to  seU  them.     Cleveland 

398 ;  Dyer  v.  Duffy,  89  W.  Ya.  148 ;  Clark  &c.  By.  Co.  v.  Moline  Plow  Co.  (Kansas), 

V.  Murphy  (Mass.),  41  N.  E.  674  ;  Wilson  41    N.   E.   Rep.   480.      An    agent    may 

V.  Groelle,  88  Wis.  580  ;  Kane  v.  Barstow,  testify  as  to  the  existence  of  the  agency, 

42  Kansas,  465  ;  see  Barker  v.  Furlong,  which  is  not,  however,  provable  by  his 

[1891]  2   Ch.  172 ;   Bailey  v.  Partridge,  acts,  admissions,  or  declarations  out  of 

134  111.  188  ;   McGrath  v.  Yanaman  (N.  court.     Nostrum  v.   Halllday,   89  Neb. 

J.  Eq.),   82  Atl.  Rep.  686;  Warren  v.  828;    Rope  v.  Hess,   118    N.   Y.   668; 

Halley  (Mich.),  64  N.   W.  Rep.   1058  ;  Duffus  v,  Schwinger,   29  N.  Y.  S.  930 ; 

Sawin  v.  Union  B.  &  S.  Ass'n  (Iowa),  id.  Fowlds  v.  Evans,  52  Minn.  551 ;  Dowden 

401.   General  authority  to  conduct  a  re-  v.  Cryder,  55  N.  J.   L.   829 ;  Ream  v. 

tail  business  does  not  confer  power  to  give  McElhone,  50  Kansas,  409  ;  Leu  v.  Mayer, 

a  chattel  mortgage  :    Henson  v,  Keet  &  52  Kansas,   419 ;  Martin  v,  Suber,  89  S. 

R.  M.  Co.,  48  Mo.  App.  214  ;  Anderson  v.  C.  526  ;  Yan  Sickle  v.  Keith,  88  Iowa,  9. 

McAleenan,  8  N.  Y.  S.  488  ;  or  to  borrow,  An  agency  may  exist,  though  not  intended 

when  the  power  is  not  necessarily  implied,  by  the  parties.     Bradstreet  Co.  r.  Gill«  72 

Cons.  Nat.  Bank  u.  Pacific  C.  S.  Co.,  95  Texas,  115. 
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principal  emplojed  the  agent,  and  that  the  agent  andertook  the 
trust  The  extent  of  the  aothoritj  of  an  agent  wiU  aometunea 
be  extended  or  varied  on  the  groond  of  implied  antiiontTy 
according  to  the  pressure  of  circumstances  C(mneeted  vith  tbe 
business  with  which  he  is  intrusted.  (6)  The  statate  of  frmnd* 
does  not  require  that  the  authority  of  the  agent  eomtrmetimg  even 
for  the  sale  of  land  should  be  in  writing,  (c)  But  if  an  agent  is 
to  convey  or  complete  the  convejance  of  real  estate  or  anj  inter- 
ests in  land,  or  to  make  livery  of  seisin,  the  appointment  nuwt  be 
in  writing;  (d)  and  where  the  conveyance  or  any  act  is  required 
to  be  by  deed,  the  authority  to  the  attorney  to  execute  it  most 
be  commensurate  in  point  of  solemnity,  and  be  by  deed  alsoL  <^) 

The  agency  must  be  antecedently  given,  or  be  subeeqiieiitlj 
adopted ;  and  in  the  latter  case,  there  must  be  some  act  of  recog- 
nition. But  an  acquiescence  in  the  assumed  agency  of  another, 
when  the  acts  of  the  agent  are  brought  to  the  knowledge  of  the 
principal,  is  equivalent  to  an  express  authority.  By  permitting 
another  to  hold  himself  out  to  the  world  as  his  agent,  the  prin- 
cipal adopts  his  acts,  and  will  be  held  bound  to  the  person  who 
gives  credit  thereafter  to  the  other,  in  the  capacity  of  his  agent. 
Thus,  where  a  person  sent  his  servant  to  a  shopkeeper  for  goods 
upon  credit,  and  paid  for  them  afterwards,  and  sent  the  same 
servant  again  to  the  same  place  for  goods,  and  with  money  to 

pay  for  them,  and  tiie  servant  received  the  goods,   bnt 
*  615  embezzled  *  the  cash,  the  master  was  held  answerable  for 

the  goods ;  for  he  had  given  credit  to  his  servant  by  adopt- 
ing his  former  act  (a)     So,  where  a  broker  had  usually  signed 

(b)  Judflon  V,  Stnigea,  5  Day,  556. 

(c)  Cliiian  r,  Cooke,  1  Scb.  &  Lef.  27,  31 ;  Barry  v.  Lord  Barry  muw,  died  in  1  Sck. 
k  Ur.  28 ;  McWhorter  v,  McMahan,  10  Paige,  394.  Bot  in  Lcmisiaiia,  it  is  settled 
that  an  agency  to  purchase  real  estate  cannot  be  estaUished  by  paioL  Breed  r.  Guj^ 
10  Bob.  (La.)  35. 

{d)  The  statate  of  fraada,  on  this  point,  was  adopted  mrfniim  in  tlie  first  rertsiott 
of  the  laws  of  New  York  (sess.  10,  c.  44),  and  the  proTiaion  was  oontiaoed  in  the  K. 
Y.  Keirised  SUtntes,  iL  134,  sec.  6. 

(e)  Co.  Litt  52,  a  ;  Horsley  v.  Bosh,  cited  in  7  T.  B.  209 ;  Cooper  v.  Banldn,  5 
Binney,  613 ;  Flammer  r.  Bossell,  2  Bibb,  174 ;  Sedgwick,  J.,  5  Mass.  40 ;  Sbam- 
burger  r.  Kennedy,  1  Dey.  1 ;  Mellen,  C.  J.,  in  2  Greenl.  260 ;  Blood  v.  Goodrich,  9 
Wend.  68  ;  Delias  v.  Cawthom,  2  Dey.  (N.  C.)  99  ;  Toomer,  J.,  ih.  153  ;  Gibaoo,  J^ 
6  Seig.  &  R.  331 ;  Dayenport  r.  Slei^t,  2  Dey.  &  Bat.  381 ;  Pkley  on  Agency,  by 
Lloyd,  158-160. 

(a)  Hazard  9.  TreadweU,  1  Str.  606 ;  Basby  v.  Scarlett,  5  Esp.  76  ;  Todd  v.  Edb- 
inson,  Byan  &  M.  217.    [See  Bamazotti  n.  Bowzing,  7  C.  B.  N.  &  851.] 
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policies  of  insurance  for  another  person,  or  an  agent  was  in  the 
habit  of  drawing  bills  on  another,  the  authority  was  implied 
from  the  fact  that  the  principal  had  assumed  and  ratified  the 
acts ;  and  he  was  held  bound  by  a  repetition  of  such  acts,  where 
there  was  no  proof  of  notice  of  any  revocation  of  the  power,  or 
of  collusion  between  a  third  party  and  the  agent,  {b)  It  is  the 
prior  conduct  of  the  principal  that  affords  just  ground  to  infer  a 
continuance  of  the  agency  in  that  particular  business ;  and  the 
rule  is  founded  on  obvious  principles  of  justice  and  policy.  It 
was  familiar  to  the  Roman  law,  (c)  and  is  equally  so  in  the  law 
of  modern  Europe,  and  the  jurisprudence  of  this  country.  ((2) 
Emerigon  states  an  interesting  case  within  his  experience,  of 
the  presumption  of  ratification  of  an  act,  from  omission  in  due 
season  to  dissent  from  it.  A  merchant  of  Palermo  wrote  to  a 
house  at  Marseilles,  that  he  had  shipped  goods  consigned  to  them, 
to  be  sold  on  his  account.  The  ship  being  out  of  time,  the  con- 
signees at  Marseilles  caused  the  cargo  to  be  insured  on  account  of 
their  friend  at  Palermo,  and  gave  him  advice  of  it  He  received 
the  letter,  and  made  no  reply,  and  the  vessel  arriving  safe,  he 
refused  to  account  for  the  premium  paid  by  the  consignees,  under 
the  pretence  they  had  insured  without  orders.  But  the  recep- 
tion of  the  letter,  and  the  subsequent  silence,  were  deemed  by 
the  law  merchant  equivalent  to  a  ratification  of  the  act 
At  this  day,  and  *  with  us,  the  authority  would  be  implied  *  616 
from  the  duty  of  the  consignee,  without  the  aid  of  the  sub* 
sequent  silence,  provided  the  previous  course  of  dealing  between 
the  parties  had  been  such  as  to  warrant  the  expectation,  (a)  The 
ground  taken  at  Marseilles  was  undoubtedly  sufficient ;  and  it  is 
a  very  clear  and  salutary  rule  in  relation  to  agencies,  that 
where  the  principal,  with  knowledge  of  all  the  facts,  adopts  or 
acquiesces  in  the  acts  done  under  an  assumed  agency,  he  cannot 
be  heard  afterwards  to  impeach  them,  under  the  pretence  that 
they  were  done  without  authority,  or  even  contrary  to  instruc-  • 

(b)  Neal  v.  Erving,  1  Esp.  61;  Hooe  v.  Oxley,  1  Wash.  (Va.)  19.  So,  also,  if  a 
confidential  clerk  had  been  accnatomed  to  draw  checks  for  his  principal,  and  had  occa- 
sionally been  permitted  to  endorse  for  him,  the  jury  would  be  warranted  to  infer  a 
general  authority  to  endorse.     Prescott  v.  Flinn,  9  Bing.  19. 

(e)  Dig.  17.  1.  6.  2  ;  ib.  60.  17.  60. 

{d)  Emerigon,  Traits  des  Assurances,  i.  144  ;  Nickson  v.  Brohan,  10  Mod.  109 ; 
Williams  v.  Mitchell,  17  Mass.  98  ;  Bryan  o.  Jackson,  4  Conn.  288. 

(a)  Buller,  J.,  in  Wallace  v.  TelUair,  2  T.  R  188,  n.  ;  Smith  v,  Laseelles,  ib. 
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tions.  (z)  Omnia  ratihabitio  maDdato  aequiparatur.  When  the 
principal  is  informed  of  what  has  been  done  he  must  dissent, 
and  give  notice  of  it  in  a  reasonable  time ;  and  if  he  does  not, 
his  assent  and  ratification  will  be  presumed.  (6)  Semper  qui 
non  prohibet  pro  se  intervenire,  mandare  creditor.  Procurator 
qui  recepit  literas  mandati,  et  statim  non  contradixit,  videtur 
acceptare  man  datum.  ^ 

ib)  Dig.  14.  6. 16 ;  Dig.  46.  8. 12.  4  ;  Dig.  50. 17.  60  ;  Towlev.  SteYenwn,  1  Johns. 
Gas.  110 ;  Cairnes  v.  Bleecker,  12  Johns.  800  ;  Erick  v,  Johnson,  6  Mass.  193 ;  Froth- 

^  SatifieaHon.  —  A  person  cannot  ratify  assuming  to  act  as  his  agent.  Wilson  v. 
acts  done  without  his  authority  unless  Tumman,  6  Man.  &  Or.  286 ;  Watson  «. 
they  were   done    for   him   by  a  person    Swan,  11  G.  B.  N.  s.  756.    It  would  per- 

(x)  A  ratification,  if  made  deliberately,  though  subsequent  to  the  other  party's 

relates  back  to  the  beginning  of  the  transac-  repudiation  of  the  contract.     Bolton  v. 

tion,  and  cannot  be  reyoked.    Buss  v.  Tel*  Lambert,  41  Ch.  D.  295  ;  but  see  Or^gg  p. 

fener,  57  Fed.  Rep.  978.    It  need  not  be  Wooliscroft,  52  111.  App.  214.    In  cases  of 

pleaded,  but  may  be  proved  as  part  of  the  mutual  insurance  an  undisclosed  principal 

agreement.     Long  v.  Osborn  (Iowa),  59  N.  may  not  become  a  member  and  liable  to 

W.  Rep.  14.  contribute,  because  his  agent  has  beoome 

Suit  brought  by  the  principal,  founded  a  member  on  his  behalf.    United  King- 

npon  his  agent's  unauthorized  act,  amounts  dom  M.  S.  A.  Ass'n  v.  Nevill,  19  Q.  B. 

to  a  ratification.    Rob  v.  Vos,  155  U.  S.  13.  D.  110. 

The  principal's  silence  may  amount  to  a         A  principal,  if  he  knowingly  adopts  his 
ratification.    See  Lorie  v.  North  Chicago  agent's  fraud,  is  liable   therefor,   and  is 
City  Ry.  Co.,   82  Fed.  Rep.  270  ;  Long  liable  for  the  agent's  fraad«  within  the 
V.  Thayer,  150  U.   S.  520 ;    Wheeler  v,  scope  of  the  agency,  though  not  authorised 
McGuire  (86  Ak.  898),  2  L.  R.  A.  808,  or  ratified.     Thome  v.  Heard,  [1894]  1 
note  ;  Deaue  v.  Gray  Co.  (Gal. ),  42  Pac.  Gh.   599  ;  City  Nat.    Bank  v.   Dun,  51 
Rep.  448.    The  retention  of  the  proceeds  Fed.  Rep.  160;  Continental  Ins.  Co.  v. 
of  a  sale  is  not  necessarily  a  ratification.  Penn.  Ins.  Co.,  id.  884  ;  Mayer  v.  Dean, 
Schutz   1*.    Jordan,    82    Fed.    Rep.    55 ;  115  N.  Y.  556 ;  see  Wachsmuth  v.  Mar- 
Wheeler  V.  N.  W.  Sleigh  Co.,  89  id.  347.  tini,  45  IlL  App.  244.    Where  a  iather 
But,  in  geQeral,  the  principal  cannot  re.  placed  title-deeds  in  his  son's  control,  and 
tain  a  benefit  and  repudiate  that  from  the  son  raised  money  upon  them  by  forg- 
which  it  came.    First  Nat.  Bank  v.  Bad-  eiy,  it  was  held  that  the  father  could  only 
ger  L.  Co.,  54  Mo.  App.  827  ;  Zimpelman  redeem  the  property  by  paying  the  foU 
v.  Keating,  72  Texas,  818.    A  ratification  amount  thus  raised.     Brocklesby  v.  Tern- 
cannot  be    partial.     Stanard  M.   Co.  r.  perance  P.  P.  Society,  [1895]  A.  C.  173; 
Flower.  46  La.  Ann.  815 ;  Esteriy  H.  M.  [1898]  8  Gh.  180.    The  principal  is  not  af- 
Co.  V.  Frolkey,  84  Neb.  110;  Walker  w.  fected  by  the  uncommunicated  knowledge 
Haggerty,  80  Neb.  120.     If  an  unauthor-  of  his  agent  who  is  fraudulently  colluding 
ized  act  is  ratified,  the  principal  is  liable  with  others  to  deceive  and  defrand  him. 
for  the  agent's  negligence  in  doing  the  Hudson  r.  Randolph,  66  Fed.  Rep.  216  ; 
act.    Nims  ».  Mt.  Hermou  Boys'  School,  Western  M.  &  I.  Ca  v,  Ganzer,  68  id,  647  ; 
160  Mass.   177.     The  principal's  ratifica-  Thomson-Houston  El.  Go.  •.  Capitol  El 
tion  makes  the  agent's  contract  effective,  Co.,  65  id.  841. 

[1012] 


LECT.  XU.]          OP  PERSONAL  PROPERTY.  *  616 

The  Roman  law   would    oblige  a  person  to  indemnify  an 
assumed  agent,  acting  without  authority,  and  without  any  assent 

iiighftin  V.  Haley,  8  id.  70 ;  Clement  v.  Jones,  12  id.  60 :  Shaw  v.  Nudd,  8  Pick.  9  ; 
Merlin,  Questions  de  Droit,  i.  482 ;  Yerbo  Conipte  Courant,  sec.  1 ;  Pitts  v,  Shubert, 

11  La.  286 ;  Flower  v,  Jones,  7  Martin  (n.  s.),  liS. 

haps  follow  from  this  principle,  if  strictly  been  said  to  be  that  the  ratification  must 

carried  out,  that  a  forged  signature  could  be  made  with  a  full  knowledge  of  all 

not  be  ratified,  and  so  it  has  been  held,  material  facts,  and  it  has  been  held  that 

Brook  0.  Hook,  L.  R.  6  Ex.  89  (Martin,  B.,  so  long  m  the  principal  does  not  wilfully 

dissenting).    But  the  weight  of  authority  shut  his  eyes  to  means  of  information 

is  the  other  way.    Forsyth  v.  Day,  46  Me.  within   his  power,  he  will  not  be  bound 

176  ;  Greenfield  Bank  v.  Crafts,  4  Allen,  by  a  ratification   made  in  ignorance  of 

447  ;  Livings  v,  Wiler,  82  III.  387 ;  How-  material  facts  which  he  might  have  dis- 

ard  V.  Duncan,  3  Lans.  174  ;  Union  Bank  covered  but  for  his  negligence.     Combs  v, 

V,  Middlebrook,  88  Conn.  95  ;  Fitzpatrick  Scott,  12  Allen,  498.     But  a  principal,  by 

V.  School  Commissioners,  7  Humph.  224.  adopting  and  ratifying  what  he  has  au- 

But  if  a  person  ratifies  an  act  done  in  his  thorized,  does  not  thereby  ratify  distinct 

name  by  a  person  assuming  to  act  as  his  unauthorized  acts  of  his  agent  of  which  he 

agent,  he  is  said  in  Wilson  v,  Tnmman,  has  no  knowledge  ;  for  instance,  by  receiv- 

Mupra,  to  be  bound  by  the  act  whether  it  ing  the  proceeds  of  a  sale  he  does  not  make 

be  for  his  detriment  or  his  advantage,  himself  liable  on  a  warranty  given  without 

and  whether  it  be  founded  on  a  tort  or  a  his  knowledge  or  authority.     Smith  v. 

contract,  to  the  same  extent  as  by,  and  Tracy,  86  N.  Y.  79 ;  Condit  v,  Baldwin, 

with  all  the  consequences  which  follow  21  N.  Y.  219 ;  Haseler  v.  Lemoyne,  5  C. 

from  the  same  act  done  by  his  previous  B.  n.  s.   580,  536.     There  are  cases  in 

authority.    Ancona  v.   Marks,  7  Hurlst.  which  a  person  has  been  held  liable  for  a 

&  N.  686.    [Several  more  recent  American  tort  subsequently  ratified  by  him  in  igno- 

cases  hold  that  a  forgery  cannot  be  ratified,  ranee  that  it  was  a  tort ;  as  when  he  rati- 

and  can  only  be  made  valid  by  a  sub-  fies  a  purchase  of  a  chattel  belonging  to 

sequent  adoption  on  good  consideration,  another ;  but  in  that  case  knowledge  of 

or  by  an  estoppel.    Hamlin  v.  Sears,  82  the  outstanding  title  would  not  have  been 

N.  Y.  827  ;  Shisler  v.  Van  Dike,  92  Penn.  necessary  to  make  him  liable,  if  he  had 

St.  447  ;  Workman  v,  Wright,  88  Ohio  bought  in  person.      HUbery  v,  Hatton,  2 

St  405;  Owsley  v.  Phillips,  78  Ky.  517  ;  Hurlst.  &  C.  822.      So  he  will  be  liable 

Budd  r.  Matthews,  79  Ky.  479.     On  the  for  the  fraud  of  his  agent  in  the  course  of 

other  hand,  it  has  been  stated  by  Lord  his  employment  (for  instance,  in  effecting 

Blackburn,  in  the  House  of  Lords,  that  a  sales),  although  ignorant  of  them,  if  he 

forgery  may  be  ratified.       M'Eenzie  v.  ratifies  the  transaction  (as  by  receiving  the 

British  Linen  Co.,  6  App.  Cas.  82,  99.  price).     Bennett  v.  Judson,  21  N.  Y.  288 ; 

See  also  Wellington  v,  Jackson,  121  Mass.  Crans  v.  Hunter,  28  N.  Y.  889 ;  Haseler 

157 ;   Hefner  v.  Yandolah,  62  lU.    488.  v.  Lemoyne,  5  C.  B.  n.  s.  580 ;  Mundorff 

There  can  be  no  ratification  where  the  v.  Wickersham,  68  Penn.  St.  87.    Perhaps 

principal  was  not  in  existence  whan  the  he  would  be  liable  without  ratification, 

acts  were  done.    In  re  Empress  Engineer-  Udell  v.  Atherton,  7  Hurlst  &  N.   172  ; 

ing  Co.,  16  Ch.  D.  125 ;  Melhado  v.  Porto,  Barwick  v.  English  Joint  Stock  Bank,  L. 

&c.  Ry.  Co.,  L.  R.  9  C.  P.  508.  —  b.]  R.  2  Ex.  259,  and  other  cases  cited  ante. 

In  many  cases  the  general  role  has  284,  n.  1 ;  but  these  instances  may  be 
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or  acquiescence  given  to  the  act,  provided  it  was  an  act  neces* 
sary  and  useful  at  its  commencement,  (c)  But  the  English  law 
has  never  gone  to  that  extent ;  and,  therefore,  if  A.  owes  a  debt 

(c)  Dig.  3.  5.  45  ;  ib.  8.  5.  10.  1.  The  negotiorum  gettio,  according  to  the  civiliaaa, 
ia  a  species  of  spontaneous  agency,  or  an  interference  by  one  in  the  afiairs  of  another, 
in  his  absence,  from  benevolence  or  friendship,  and  without  authority.  The  negotiorunt' 
gestor  acquires  no  right  of  property  by  means  of  the  interference,  and  he  is  strictly 
bound,  not  only  to  good  faith,  but  to  ordinary  care  and  diligence ;  and  in  some  cases 
he  is  held  responsible  for  the  slightest  neglect.  Jones  on  Bailment,  37 ;  1  Bell's 
Gomm.  269 ;  Pothier,  du  Quasi-Contrat  Negotiorum  Gestorum,  n.  208,  209,  210  ; 
Pothier,  Contrat  de  Mandat,  n.  200,  212;  Nelson  v.  Mackintosh,  1  Staricie,  287  ; 
Louisiana  Civil  Code,  art.  2274,  2276  ;  Lord  Ellenborough,  in  Drake  v.  Shorter,  4  Esp. 
165.  To  lay  a  foundation  for  a  claim  of  recompense  or  remuneration  on  the  part  of 
the  fi^gotiorum  gestor,  the  labor  or  expense  must  be  bestowed  either  with  the  direct  in- 
tention of  benefiting  the  third  party  against  whom  the  claim  is  made,  or  in  the  brnu^ 
fide  belief  that  the  subject  belongs  to  the  person  by  whom  the  expense  or  labor  is  be- 
stowed.   Lord  Stair's  Institutions,  i.  ed.  1832,  note  ^,  64,  by  J.  E.  More,  the  editor. 

exceptions  consistent  with  the  general  rule.  616,  617,  it  has  been  thought  that  Cs 

[It  is  held  not  enough  for  the  principal  to  payment  under  such  circumstances  would 

know  all  the  facts  known  to  the  agent,  not  operate  as  a  discharge  of  A.*s  lia- 

Bank  of  Owensboro  v.  Western  Bank,  13  bility,  unless  made  on  behalf  of  A.,  and 

Bush,  626.     It  is  elementary  that  a  princi-  adopted  by  him,  Jones  v.  Brosdhurst,  9  C. 

pal   cannot  ratify  simply  the  beneficial  B.  178  ;  Belshaw  v.  Bush,  11  C.  B.  191, 

parts  of  an  entire  contract,  and  also  that  207  ;  Kemp  v.  Balls,  10  £xch.  607 ;  Simp- 

by  accepting  the  benefits  he  becomes  liable  son  v.  Eggington,  ib.  846  ;  although  the 

to  the  burdens  of  such  a  contract.     Beid-  contrary  opinion  has  been  expressed  by  a 

man  v.  Goodell,  66  Iowa,  692  ;  Strasser  v,  judge  of  great  learning  and  authority,  who 

Oonklin,  64  Wis.  102.      See  also  Jones  v.  thinks  assent  should  be  presumed.  Cook  & 

National  Building  Assn.,   94   Penn.    St.  Lister,  18  C.  B.  N.  s.  648,  698  ;  potl^  ilL 

216.  —  B.]  86,  n.  1.    And  it  has  accordingly  beea 

When  an  act  which,  if  unauthorized,  held  that  the  party  receiving  and  the  psrtj^ 

would  amount  to  a  trespass,  has  been  done  making   the  payment  could  cancel    the 

in  the  name  and  on  behalf  of  another  with-  transaction  before  ratification  by  him  on 

out  previous  authority,  the  act  of  ratifica-  whose  behalf  it  was  made,  and  that  the 

tion  must  take  place  at  a  time,  and  under  latter  could  not  subsequently  take  advan- 

circumstances,   when  the  ratifying  party  tage  of  it     Walter  r.  James,  L.  R.  6  Ex. 

might  himself  have  lawfully  done  the  act  124.      The  general  principle  of  the  excep- 

which  he  ratifies.    Bird  v.  Brown,  4  Exch.  tions  to  the  rule  stated  in  the  text  is,  that 

786,  799.   Thus,  when  one  person  assumed  when  one  man  has  paid,  under  oompulsion, 

without  authority  to  stop  in  transUu^  on  money  which  another  was  ultimately  liable 

behalf  of  another,  it  was  held  that  the  to  pay,  so  that  the  latter  obtains  the  bene- 

latter  could  not  ratify  after  a  demand  by  fit  of  the  payment  by  the  dischaige  of  his 

the  consignee  upon  the  carrier.      Bird  v.  liability,  the  latter  is  held  indebted  to  the 

Brown,  tupra.      But  compare  Hutchings  former.     Leake  on  CSontr.  e.  1,  sec.  1,  {2 ; 

V.  Nunes,  1  Moore  P.  C.  k.  b.  248,  267.  Johnson  v.  Royal  Mail  Steam  Picket  Ca, 

Payment  by  C.  of  A,'8  DAt  to  B.^  L.  B.  8  C.  P.  88. 
With  regard  to  the  case  put  in  the  text, 
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to  B.  y  and  C.  chooses  to  pay  it  without  authority,  the  law 
will  not  raise  a  promise  in  A.  to  indemnify  *  C. ;  for  if  that  *  617 
were  so,  it  would  be  in  the  power  of  C.  to  make  A.  his  debtor 
nolens  volens,  (a)  If  there  be  any  relation  between  the  parties,  a 
payment  without  authority  may  be  binding  on  the  person  for 
whose  use  it  was  made,  if  it  be  made  under  the  pressure  of  a 
situation  in  which  one  party  was  involved  by  the  other's  breach 
of  faith.  A  surety,  from  his  relation  to  the  principal  debtor, 
has  an  interest,  and  a  right  to  see  that  the  debt  be  paid ;  and  if 
he  pays  to  relieve  himself,  it  is  money  paid  to  and  for  the  use  of 
the  other.  (6)  So,  in  the  case  mentioned  by  Lord  Eenyon,(c) 
from  RoUe's  Abridgment,  where  a  party  met  to  dine  at  a  tavern, 
and  all  except  one  went  away  after  dinner  without  paying  their 
quota  of  the  tavern  bill,  and  the  one  remaining  paid  the  whole 
bill;  he  was  held  entitled  to  recover  from  the  others  their 
aliquot  proportions.  The  recovery  must  have  been  upon  the 
principle,  that  as  a  special  association,  they  stood  in  the  light 
of  sureties  for  each  other,  and  each  was  under  an  obligation  to 
see  that  the  bill  was  paid,  (d) 

2.  Of  the  Power  and  Duty  of  Agents.  —  An  agent  who  is  intrusted 
with  general  powers  must  exercise  a  sound  discretion,  and  he 
has  all  the  implied  powers  which  are  within  the  scope  of  the 
employment.  A  power  to  settle  an  account  implies  the  right  to 
allow  payments  already  made.  If  he  be  an  empowered  agent  in 
a  particular  transaction,  he  is  not  bound  to  go  on  and  do  all 
other  things  connected  with,  or  arising  out  of  the  case ;  for  the 
principal  is  presumed  to  have  his  attention  awakened  to  every- 

(a)  Lord  KenjoD,  8  T.  R.  810  ;  Story,  J.,  5  Maaon,  400. 

(6)  Exall  V.  Partridge,  8  T.  R.  808.  (<;)  Id.  614. 

{d)  When  seyeral  persoDS  dine  together  at  a  tavern,  each  is  Uable  for  the  reckon- 
ing. Collyer  on  Part.  26,  note  w.  They  are  considered  to  be  liable  jointly.  They 
are  parties  to  9k  joint  contract.  But  the  members  of  a  club  are  not  partners,  and  are 
not  to  be  treated  as  such.  The  committee  of  a  club  are  the  agents  of  the  members  at 
lai^,  and  bound  by  the  contracts  they  make  in  that  character,  but  the  members  are 
not  bound  by  the  acts  of  the  committee,  if  they  exceed  their  authority  as  agents.  Todd 
i;.  Emly  [before  Abinger,  Ch.  B.],  8  M.  &  W.  605,  and  cited  at  lai^  in  Woodworth 
on  Joint  Stock  Companies,  174-186.  See  also  Eichbaum  v.  Irons,  6  Watts  &  S.  67,  s. 
p.  As  to  the  liability  of  a  member  of  a  club,  the  question  is,  if  the  contract  was  not 
made  personally  with  the  member,  whether  there  was  sufficient  evidence  of  an  author- 
ized agency  to  make  a  contract  binding  on  the  members  personally.  Flemyug  v.  Hector, 
2  M.  &  W.  172.  It  is  not  a  question  of  partnership,  but  of  principal  and  agent.  [See 
Cockeiell  v.  Auoompte,  2  G.  6.  N.  ai  440  ;  in  rv  St  James's  Club,  2  De  O.  M.  &  G. 
888.] 
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thing  not  within  the  specific  charge,  (e)  If  his  powers 
*  618  *  are  special  and  limited,  he  must  strictly  follow  them ; 

but  whether  there  be  a  special  authority  to  do  a  particular 
act,  or  a  general  authority  to  do  all  acts,  in  a  particular  busi- 
ness, each  case  includes  the  usual  and  i^[>propriate  means  to 
accomplish  tiie  end.  (a)  An  agent,  acting  as  such,  cannot  take 
upon  himself  at  the  same  time  an  incompatible  duty.  He  can- 
not hare  an  adverse  interest  or  employment  He  cannot  be  both 
buyer  and  seller,  for  this  would  expose  his  fiduciary  trust  to 
abuse  and  fraud,  (b) '  (x) 

(1. )  Agent  exceeding  his  Power e.  —  If  A.  authoriies  6.  to  buy 


(e)  Dobrena  v.  Rooaai,  13  Martin  (U.),  158 ;  HodgB  v.  Dnrafonl,  ih.  100.  Bat 
the  negoliorwn  geator  of  the  dvil  law,  who  interferes  when  the  interest  of  his  pnndpel 
does  not  positiYelj  reqoiie  it,  most  do  eYerything  necesssrily  dependent  on  the  bnsineas 
he  commences,  though  not  within  the  order  or  knowledge  of  the  person  for  whom  it  is 
transacted. 

(a)  Paley  on  Agency,  by  Uoyd,  198-207 ;  Stoiy  on  Agency,  71,  99,  2d  ed.  [§{  58» 
83.] 

(h)  See  infini^  ir.  438  ;  Story  on  Agency,  199,  200,  [{  165]  ;  McGhee  ei  Lindsay,  S 
Ala.  16. 


^  Salomons  v.  Pender,  8  Hiirlst  k  C. 
639 ;  Famsworth  v,  Hemmer,  1  Allen, 
494 ;  Pogsley  v.  Murray,  4  £.  D.  Smith, 
245 ;  Walker  v.  Osgood,  98  Mass.  348 ; 
Bentley  v.  CrsYeo,  18  Beav.  75  ;  Kerfoot 
V.  Hyman,  52  111.  512;  Parker  v.  Yose,  45 
Me.  54.  See  especially  Mollett  r.  Rob- 
inson, L.  R.  5  C.  P.  646,  655 ;  po9t,  622, 
n.  1.  [So  an  agent  to  buy  or  sell  is  boond 
to  make  the  best  baigain  he  can  for  his 
principal ;  and  if  he  takes  any  compensa- 
tion from  the  other  party,  it  becomes  at 
once  the  property  of  his  principal,  —  the 
law  not  permitting  the  agent  to  allege  that 
it  was  received  otherwise  than  as  agent. 


Moriaon  v.  Thompson,  L.  R.  9  Q.  B.  480 ; 
New  Sombrero  Phosphate  Go.  v.  Erianger, 
5  Ch.  D.  73 ;  8.  G.  3  App.  Gas.  1218 ; 
Bagnall  o.  Carlton,  6  Ch.  D.  871.  And 
generaUy  "  no  agent  in  the  coarse  of  hia 
agency,  in  the  matter  of  his  agency,  can 
be  allowed  to  make  any  profit,  without  the 
knowledge  and  consent  of  his  principaL** 
Parker  «.  McKenna,  L.  R.  10  Ch.  96, 124  ; 
Yreeland  v.  Van  Blarcom,  35  N.  J.  Eq. 
530.  So  a  broker  cannot  act  for  both 
buyer  and  seller  without  the  consent  of 
both.  Bell  V.  McConnell,  37  Ohio  St. 
396.  — B,] 


(z)  An  agent  to  sell  is  not  entitled  to 
a  commission,  from  either  party,  if  his 
agency  for  both  parties  was  not  known  to 
them.  Shepard  v.  Hill,  6  Wash.  605  ;  Bice 
v.  Wood,  113  Mass.  133  ;  Berlin  v.  Farwell, 
(Cal.),  81  Pac.  Bep.  527.  But  if  both 
buyer  and  seller  have  agreed  to  pay  him, 
he  may  recover  from  both.  Manders  v. 
Craft,  3  Col.  App.  236 ;  Knaoss  v.  Gott- 
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0.  Auld,  29  N.  T.  S.  15  ;  Lorimer  r.  Boy- 
Ian,  98  Mich.  18  ;  Armstrong  v.  O'Brien, 
83  Texas,  635.  A  factor  who,  by  conceal* 
ing  insurance  collected,  commits  a  fimad 
upon  his  principal,  forfeits  all  daim  to 
commissions.  Fiah  v,  Seebeiger,  154  IlL 
30. 
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an  estate  for  him  at  fifty  dollars  per  acre,  and  he  gives  fifty-one 
dollars  an  acre,  A.  is  not  bound  to  pay  that  price ;  but  the  better 
opinion  is,  that  if  B.  offers  to  pay  the  excess  out  of  his  own 
pocket,  A.  is  then  bound  to  take  the  estate.  This  case  is  stated 
in  the  civil  law,  and  the  most  equitable  conclusion  among  the 
civilians  is,  that  A.  is  bound  to  take  the  estate  at  the  price  he 
prescribed.  Majori  summffi  minor  inest  (c)  So,  where  an  agent 
waa  directed  to  cause  a  ship  to  be  insured  at  a  premium  not 
exceeding  three  per  cent,  and  the  agent^  not  being  able  to  effect 
insurance  at  that  premium,  gave  three  and  a  quarter  per  cent, 
the  assured  refused  to  reimburse  any  part  of  the  premium,  under 
the  pretence  that  his  correspondent  had  exceeded  his  orders; 
but  the  French  admiralty  decreed  that  he  should  refund  the 
three  per  cent ;  and  Valin  thinks  they  might  have  gone  further, 
and  made  him  pay  the  quarter  per  cent  ex  bono  et  oequo  ;  because, 
he  says,  it  is  permitted,  in  the  usage  of  trade,  for  factors  to  go 
a  little  beyond  their  orders,  when  they  are  not  very  precise  and 
absolute.  (c2)  The  decree  was  undoubtedly  correct,  and  the 
injustice  of  the  defence  disturbed  in  some  degree  the  usually 
accurate  and  severe  judgment  of  Yalin. 

(2.)  Hxecittinff  in  Part  —  If  the  agent  executes  the  commis- 
sion of  his  principal  in  part  only,  as  if  he  be  directed  to  pur- 
chase fifty  shares  of  bank  stock,  and  he  purchases  thirty  only, 
or  if  he  be  directed  to  cause  2,000  dollars  to  be  insured  on  a 
particular  ship,  and  he  effects  an  insurance  for  1,000  dollars, 
and  no  more,  it  then  becomes  a  question,  whether  the  principal 
be  bound  to  take  the  stock,  or  pay  the  premium.  The  principal 
may  perhaps  be  bound  to  the  extent  of  the  execution  of 
*  the  commission  in  these  cases,  though  it  has  not  been  *  619 
executed  to  the  utmost  extent ;  and  this  seems  to  have  been 
the  conclusion  of  the  civil  law.  (a)  ^  But  a  distinction  is  to  be 
made  according  to  the  nature  of  the  subject.     If  a  power  be 

(e)  Inst.  3.  27.  8 ;  Ferriere,  sar  iDst.  h.  t.  ;  Pothier,  Traite  da  Contrat  de  Mandat, 
n.  94,  96.  The  act  of  an  agent  exceeding  his  authority  is  good  pro  (onto,  and  yoid  as 
to  excess.     Johnson  v,  Blasdale,  1  Sm.  &  M.  1. 

(d)  Valin,  Com.  snr  l*Ord.  de  la  Mer,  ii.  82, 38. 

(a)  Dig.  17.  1.  88 ;  Greene,  J.,  in  Gordon  v.  Buchanan,  5  Yex^.  81. 

1  Ireland  v.  livingston,  L.  R.  2  Q.  B.    L.  895 ;  Johnston  v,  Kershaw,  L.  R.  2  Sz. 
99,  reversed  in  the  Exchequer  Chamher,     82.    See  622,  n.  1. 
L.  R.  5  Q.  6.  516,  but  affirmed  L.  R.  5  H. 
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given  to  buy  a  house,  with  an  adjoining  wharf  and  store,  and 
the  agent  buys  the  house  only,  the  principal  would  not  be  bound 
to  take  the  house,  for  the  inducement  to  the  purchase  has  failed 
So,  if  he  be  instructed  to  purchase  the  fee  of  a  certain  fann, 
and  he  purchases  an  interest  for  life  or  years  only,  or  he  pur- 
chases only  the  undivided  right  of  a  tenant  in  common  in  the 
farm ;  in  these  cases  the  principal  ought  not  to  be  bound  to  take 
such  a  limited  interest,  because  his  object  would  be  defeated. 
It  might  be  otherwise,  if  the  agent  was  directed  to  buy  a  farm  of 
one  hundred  and  fifty  acres,  and  he  buys  one  corresponding  to 
the  directions  as  nearly  as  possible,  containing  one  hundred  and 
forty  acres  only.  The  Roman  lawyers  considered  and  discussed 
these  questions  with  their  usual  sagacity  and  spirit  of  equity; 
and  whether  the  principal  would  or  would  not  be  bound  by  an 
act  executed  in  part  onlj/j  depends  in'  a  measure  upon  the  reason 
of  the  thing,  and  the  nature  and  object  of  the  purchase,  (b) 

If  the  agent  does  what  he  was  authorized  to  do,  and  something 
more,  it  will  be  good,  as  we  have  seen,  so  far  as  he  was  author- 
ized to  go,  and  the  excess  only  would  be  void.  If  an  agent  has 
a  power  to  lease  for  twenty-one  years,  and  he  leases  for  twenty- 
six  years,  the  lease  in  equity  would  be  void  only  for  the  excess, 
because  the  line  of  distinction  between  the  good  execution  of  the 
power  and  the  excess  can  be  easily  made.(c)  But,  at  law,  even 
such  a  lease  would  not  be  good,  pro  tantOj  or  for  the  twenty- 
*620  one  years,  according  to  a  late  English  *  decision  in  the 
E.  B.(a)  If,  however,  the  agent  does  a  different  business 
from  that  he  was  authorized  to  do,  the  principal  is  not  bound, 
though  it  might  even  be  more  advantageous  to  him ;  as  if  he 
was  instructed  to  buy  such  a  house  of  A.,  and  he  purchased  the 
adjoining  house  of  B.  at  a  better  bargain ;  or,  if  he  was  instructed 
to  have  the  ship  of  his  correspondent  insured,  and  he  insured 
the  cargo.  The  principal  is  not  bound,  because  the  agent 
departed  from  the  subject-matter  of  the  instruction.  (&) 


(b)  Dig.  17.  1.  86  ;  Pothier,  Traits  da  Contrat  de  Mandat,  n.  95 ;  1  LiTamion  oa 
the  Law  of  Principal  and  Agent,  100,  101. 

(c)  Sir  Thomas  Clarke,  in  Alexander  v.  Alexander,  2  Yes.  644 ;  Campbell  v.  Lneh, 
Amb.  740 ;  Sngden  on  Powers,  545. 

(a)  Roe  V.  Prideaux,  10  East,  158. 

(b)  Dig.  17.  1.  5.  2 ;  Pothier,  Traits  dn  Contrat  de  Mandat,  n.  07.  Orotina,  de 
Jure,  fi«  It  P.  b.  2,  c.  16,  seo.  21,  says  that  the  famous  question  stated  by  Aulns  Gel- 
lias,  whether  an  order  or  commission  might  be  exeoated  by  a  method  equally  or  fflon 
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(3. )  Greneral  and  Special  Agents.  —  There  is  a  very  important 
distinction  on  this  subject  of  the  powers  of  an  agent,  between  a 
general  agent,  and  one  appointed  for  a  special  purpose.  The 
acts  of  a  general  agent,  or  one  whom  a  man  puts  in  his  place  to 
transact  all  his  business  of  a  particular  kind,  or  at  a  particular 
place,  will  bind  his  principal,  so  long  as  he  keeps  within  the 
general  scope  of  his  authority,  though  he  may  act  contrary  to 
his  private  instructions ;  and  the  rule  is  necessary  to  prevent 
fraud  and  encourage  confidence  in  dealing,  (c)  ^  But  an  agent 
constituted  for  a  particular  purpose,  and  under  a  limited  power, 
cannot  bind  his  principal  if  he  exceeds  that  power.  (c2)     The 

advantageous  than  the  one  prescribed,  might  easily  be  answered,  by  considering  whether 
what  was  prescribed  was  under  any  precise  form,  or  only  with  some  general  view  that 
might  be  effected  as  well  in  some  other  way.  If  the  latter  did  not  clearly  appear,  we 
ought  to  follow  the  order  with  punctuality  and  precision,  and  not  interpose  our  own 
judgment  when  it  had  not  been  required. 

(e)  Whitehead  v.  Tuckett,  15  East,  400  ;  Walker  v.  Skipwith,  Meigs  (Tenn.),  502; 
Lightbody  v.  N.  A.  Ins.  Co.,  23  Wend.  22 ;  Lobdell  v.  Baker,  1  Mete.  202  ;  Cook  v. 
Hunt,  24  111.  585.  Attorneys,  having  a  discretionary  power  to  collect  a  debt,  may,  in 
the  exercise  of  their  discretion,  assent  to  an  assignment  for  the  benefit  of  creditors, 
and  bind  their  clients  thereto.  Gordon  v.  Coolidge,  1  Sumner,  587.  But  a  law  agent 
is  responsible  for  the  consequences  of  professional  error  when  the  injury  thereby  to 
his  client  arises  from  the  want  of  reasonable  skill  or  diligence  on  his  part,  both  of 
which  qualities  he  assumes  to  have  and  duly  employ.  Hart  v.  Frame,  [6  CI.  &  F. 
198.]  A  general  agent  is  to  act  for  his  principal  as  he  would  for  himself,  and  is  bound 
to  exercise  a  sound  discretion.  A  special  agent  has  no  discretion.  Master  of  the  Bolls, 
in  Bertram  v.  Godfrey,  1  Enapp,  388  ;  Anderson  v,  Coonley,  21  Wend.  279. 

{d)  Munn  v.  Commission  Company,  15  Johns.  44  ;  Beals  v.  Allen,  18  id.  868 ; 
Thompson  v.  Stewart,  8  Conn.  172  ;  Andrews  v.  Kneeland,  6  Cowen,  854  ;  Buller,  J., 
8  T.  B.  762  ;  East  India  Company  v.  Hensley,  1  £sp.  Ill ;  Allen  v.  Ogden,  Wharton's 


^  Ante,  800,  n.  1,  (c)  ;  284,  n.  1 ;  post, 
621,  n.  1  ;  Edmunds  v.  Bnshell,  L.  R.  1 
Q.  B.  97 ;  Butler  t*.  Maples,  9  Wall.  766  ; 
Calais  Steamboat  Co.  v.  Van  Pelt,  2  Black, 
872  ;  Minter  v.  Pacific  R.  R.,  41  Mo.  508 ; 
Toledo,  W.,  &  W.  R.  Co.  v.  Rodrigues,  47 
III.  188  ;  Collen  v.  Gardner,  21  Beav.  540. 
[The  distinction  between  general  and  spe- 
cial agents  seems  to  be  productive  of  con- 
fusion rather  than  of  clearness.  The 
ground  of  liability  is  exactly  the  same  in 
both  cases,  the  rule  being  in  every  case 
that  the  principal  b  bound  by  contracts 
which  fall  within  the  ostensible  authority 
of  the  agent;  viz.,  that  authority  which 


reasonable  men  are  justified  by  the  acts 
of  the  principal  in  believing  the  agent  to 
possess.  The  facts  of  each  case  must 
determine  the  extent  of  this  ostensible 
authority.  Swire  v.  Francis,  8  App.  Cas. 
106  ;  Martin  r.  Webb,  110  U.  S.  7;  Stew- 
art  V.  Woodward,  50  Yt.  78  ;  Equitable 
Life  Assurance  Soc.  v.  Poe,  58  Md.  28 ; 
Holbrook  v.  Obeme,  56  Iowa,  324.  See, 
especially,  Campbell  on  Sales  of  Goods, 
&c.,  898,  et  eeq.,  where  a  special  agent  in 
defined  as  one  who  has  no  ostensible  au- 
thority, and  can  therefore  bind  his  prin- 
cipal only  to  the  extent  of  his  aeiual 
authority.  —  b.] 
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*  621  special  authority  *mii8t  be  strictly  parsaecL(a)  Whoever 
deals  with  an  agent  constituted  for  a  special  purpose,  deals 
at  his  peril,  when  the  agent  passes  the  precise  limits  of  his 
power;  though  if  he  pursues  the  power  as  exhibited  to  the 
public,  his  principal  is  bound,  even  if  private  instructions  had 
still  further  limited  the  special  power.  (A)  ^    Thus,    where  a 


Dig.  tit  Agent  and  Factor,  A.  1 ;  Blane  v.  Proodfit,  3  Call,  907.  If  posMwrn  of 
goods  be  given  for  a  wptdjU  ywrpott,  as  to  a  carrier  or  wharfinger,  the  property  is 
not  changed  by  the  sale  of  soch  a  bailee,  and  the  owner  may  recoyer  them  from  tho 
btmaJUU  buyer.    WUkinaon  r.  King,  2  Camp.  335. 

(a)  Gordon  v,  Buchanan,  5  Yeig.  71. 

(b)  The  principle  that  penrades  the  distinction  on  this  subject  rests  on  sound  and 
elevated  morality.  There  must  be  no  deception  anywhere.  The  principal  is  boond 
by  the  acts  of  his  agent,  if  he  clothe  him  with  powers  calculated  to  induce  innocent 
third  persons  to  betieve  the  agent  had  due  authority  to  act  in  the  given  case.  On  the 
other  hand,  if  there  be  no  authority,  nor  the  show  or  color  of  authority  from  the 
principal,  to  do  an  act  beyond  his  powers,  the  party  who  deals  wiUi  the  agent  in  any 
such  transaction  must  look  to  the  agent  only.  In  the  case  of  WiUiams  o.  Walker, 
decided  by  the  Asst.  Y.  Ch.  of  New  York,  in  January,  1845,  2  Sandf.  Ch.  325,  it  ms 
held,  alter  a  learned  discussion  of  the  authorities^  that  the  agent  or  money  scriTeoer 
for  defendant,  who  had  possession  of  her  bond  and  mortgage,  and  received  interest 
for  her  and  port  of  the  principal,  was  entitled  to  receive  the  same,  and  the  payments 
were  valid  ;  but  that  after  the  bond  was  withdrawn  from  his  possession,  and  delivered 
to  the  owner  of  it,  payments  of  the  principal  afterwards  to  him  were  not  good  against 
the  owner  of  the  bond,  for  he  was  not  her  general  agent,  for  the  inference  of  agency  wis 
founded  on  the  possession  of  the  securities. 

• 

1  Seeming  Powen  of  Agents.  — The  case  edge  of  the  agent,  and  of  the  existence  of 

of  North  River  Bank  v.  Aymar,  cited,  621,  which  the  act  of  executing  the  power  is 

note  (c),  is  said  to  have  been  reversed  by  itself  a  representation,  a  third  person  deal- 

the  Court  of  Errors.     But  the  decision  ing  with  such  agent  in  entire  good  faith 

was  never  published,  and  later  cases  have  pursuant  to  the  apparent  power,  may  rely 

supported  the  opinion  of  the  court  in  3  upon  the  representation,  and  the  principal 

Hill.      Farmers'  &  Mechanics'  Bank  v.  is  estopped  from  denying  its  truth  to  his 

Butchers'  &  Drovers'  Bank,  14  N.  Y.  623,  prejudice."     The   decision  in   8  Hill  is 

631,  16  N.  Y.  125,  148  ;  Westfield  Bank  again  affirmed.     Madison  k  Ind.  R.  R.  v. 

V.  Comen,  37  N.  Y.  320,  322.     The  prin-  Norwich  Saving  Soc.,  24  Ind.  457  ;  De 

ciple  has  been  alluded  to  ante,  300,  n.  1,  Yoss  o,  Richmond,  18  GratL  388,  863 ; 

and  more  at  length  in  5  Am.  Law  Rev.  Bird  v.  Daggett,  97  Mass.  494  ;  291,  n.  1, 

272,   287,  "  Ultra   Vires;'  although  the  (6)  ;  620,  n.  1 ;  [Merchants'  Bank  ip.  Onh 

reasoning  in  that  article  requires  some  wold,  72  N.  Y.  472.     Compi  Chapleo  v. 

qualification.     It  is  stated  thus  in  New  Brunswick   Bdg.   Soc,  6  Q.  B.  D.  696.] 

York  &  N.  H.  R.  R.  v.  Schuyler,  84  N.  Y.  As  to  directors  of  a  company,  see  Fonn- 

30,  73,  "where  the  principal  has  clothed  taine  v.  Carmarthen  R.  Co.,  L.  R.  5  Eq. 

his  agent  with  power  to  do  an  act  upon  316,  322,  and  cases  cited  an^  300,  n.  1, 

the  existenoe  of  some  extrinsic  fact  neces-  (c),  a  discussion  involving  general  prind- 

sarily  and  peculiarly  within  the  knowl-  pies  of  agency.     Compare  Westfield  Baok 

[1020] 


LECT.  XU.]  OP  PERSONAL  PROPERTY.  *  621 

holder  of  a  bill  of  exchange  desired  A.  to  get  it  discounted,  but 
positiTcly  refused  to  indorse  it,  and  A.  procured  it  to  be  indorsed 
by  B.,  it  was  held  that  the  original  holder  was  not  bound  by  the 
act  of  A.,  who  was  a  special  agent  under  a  limited  authority, 
not  to  indorse  the  bill.(c)  So,  in  the  case  of  Batty  v. 
Car9weU^{d)  A.  authorized  B.  to  sign  his  name  to  a  note  for 
250  dollars,  payable  in  six  months,  and  he  signed  one  payable 
in  sixty  days ;  and  the  court  held  that  A.  was  not  liable,  because 
the  special  authority  was  not  strictly  pursued.  On  the  other 
hand,  if  the  servant  of  a  horse  dealer,  and  who  sells  for  him, 
but  with  express  instructions  not  to  warrant  as  to  soundness, 

(c)  Fenn  v.  HarrisoD,  8  T.  R.  757.  Unlees  the  maimer  of  doing  a  particular 
business  be  prescribed,  even  a  special  agent  wiU  be  deemed  clothed  with  the  usual 
means  of  accomplishing  it ;  and  if  he  makes  false  representations  on  the  subject,  to 
induce  purchasers  to  enter  into  the  contract,  the  principal  is  affected  by  them,  and 
responsible  for  the  deceit.  He  who  created  the  trust,  and  not  the  piirchaser,  ought 
to  suffer.  Hem  v,  Nichols,  1  Salk.  289  ;  Sandford  v.  Handy,  28  Wend.  260  ;  Putnam 
V.  SuUiyan,  4  Mass.  45  ;  North  Riyer  Bank  v.  Aymar,  8  Hill  (N.  Y. ),  262.  The  power 
of  the  agent  to  affect  the  contract  in  the  name  of  his  principal  by  an  innocent  mis- 
statement, was  elaborately  discussed  in  Comfoot  v.  Fowke,  6  M.  &  W.  858.  A.,  by 
his  agent,  leased  a  house  to  B.  which  had  a  nuisance  adjoining  it,  of  which  A.  was 
apprised,  but  did  not  communicate  the  fact  to  his  agent,  who  was  ignorant  of  it,  and 
said,  in  answer  to  the  inquiry  of  the  lessee,  if  there  were  any  objections  to  the  house, 
that  there  were  not.  There  was  no  fraudulent  intention  on  the  part  of  the  owner, 
for  he  was  merely  passive,  and  gave  no  directions  to  his  agent,  who  acted  in  good 
faith.  The  court  held  that  the  contract  was  valid,  as  there  was  no  fraud  in  either 
principal  or  agent,  and  the  representation  of  the  latter,  coUateral  to  the  contract, 
could  not  affect  the  principal  in  a  case  free  from  fraud.  Lord  0.  B.  Abinger  strongly 
dissented,  on  the  ground  that  the  knowledge  of  the  principal  was  the  knowledge  of  the 
agent,  and  I  think  he  was  sustained  by  strong  principles  of  policy. 

(d)  2  Johns.  48. 

V.   Comen,   supra.    See  also  611,  n.  1,  gow  v.  Drew,  2  Macq.  108,  108,  144  ;  82 

adf.,  as  to  telegraphs ;  iii.  164,  n.  1 ;  207,  E.  L.  &  Eq.  1 ;  Wheelton  v,  Hardisty,  8  EL 

n.  1,  as  to  masters  of  vessels.     But  when  k  Bl.  282,  270 ;  Barwick  v.  English  Joint 

an  agent  for  a  special  purpose,  e.  g,  to  bor-  Stock  Bank,  L.  R.  2  Ex.  259,  262  ;  Fitz- 

row  a  certain  sum  of  money,  has  exhausted  simmons  p.  Joslin,  21  Yt.  129  ;  Bedfield's 

his  authority,  as  by  having  borrowed  the  note  to  Story  on  Agency,  §  189 ;  [Lud- 

amount  named,  he  cannot  afterwards  bind  gater  v.  Love,  44  L.  T.  694.]    The  case  is 

his  principal  by  assuming  to  act  under  the  different  when  the  agent  is  guilty  of  actual 

power.     Lowell  Five  Cents  Savings  Bank  Irand.    See  284,  n.  1  ;  616,  n.  1.    [See 

V.  Winchester,  8  Allen,  109.  Kennedy  v,  McKay,  48  N.  J.  L.  288,  where 

The  decision  in  Comfoot  v.  Fowke  is  still  the  agent  was  fraudulent  but  the  principal 

debated.     It  is  upheld  in  8  Am.  Law  Rev.  .  innocent.     Held,  the  principal  was  not 

480.     It  is  qualified,  explained,  doubted,  liable  in  torL] 
or  denied  in  National  Exch.  Co.  of  Glas- 

[1021] 


*621  OP  PERSONAL  PBOPBBTT.  [PART   F. 

does  warrant,  the  master  is  held  to  be  bound ;  because  the  ser- 
vant, having  a  general  authority  to  sell,  acted  within  the  general 
scope  of  his  authority,  and  the  public  cannot  be  supposed  to  be 
acquainted  with  the  private  conversations  between  the  master 
and  servant,  (e)  ^  So,  if  a  broker,  whose  business  is  to  buy  and 
sell  goods  in  his  own  name,  be  intrusted  by  a  merchant  with 
the  possession  and  apparent  control  of  his  goods,  it  is  an  implied 
authority  to  sell,  and  the  principal  will  be  concluded  by  the 
sale.  There  would  be  no  safety  in  mercantile  dealings  if  it 
were  not  so.  H  the  principal  sends  his  goods  to  a  place  where 
it  is  the  ordinary  business  of  the  person  to  whom  they  are  con- 
fided to  sell,  a  power  to  sell  is  implied.  (/)  If  one  sends  goods 
to  an  auction  room,  it  is  not  to  be  supposed  that  they  were  sent 
there  merely  for  safe  keeping.  The  principal  will  be  bounds 
and  the  purchaser  safe,  by  a  sale  under  those  circumstances.  (^) 

(e)  Ashhurst,  J.,  iu  8  T.  R.  757 ;  Baylej,  J.,  in  16  East,  45.  If  an  agent  be 
appointed  to  seU  personal  property,  the  lavr  implies  an  authority  to  warrant  the 
sonndness  of  the  article  in  behalf  of  his  principal.  Hunter  v.  Jameson,  6  Ired. 
(N.  C.)  [252  ;]  C.  J.  Rnflin,  contra.  The  declarations  of  an  agent,  acting  within  the 
scope  of  his  authority,  and  made  in  the  coarse  of  the  transaction,  are  evidence  as  part 
of  the  res  gestcs,     Franklin  Bank  v.  Steam  Navigation  Co.,  11  GiU  &  J.  28. 

(/)  Saltus  V.  Everett,  20  Wend.  267. 

iff)  Pickering  v.  Busk,  15  East,  88.  An  implied  agency  is  never  construed  to 
extend  beyond  the  obvious  purposes,  and  the  general  usage,  scope,  and  course  of  the 
business  for  which  it  is  apparently  created  ;  yet  the  incidental  powers  of  certain  agen- 
cies —  such,  for  instance,  as  those  of  a  master  of  a  ship  and  the  cashier  of  a  bank  — 
are  not  easily  reduced  to  precise  limits.  Good  sense,  sound  discretion,  and  the  neces- 
sary purposes  of  the  trust,  must  guide  the  application  of  the  implied  power  according 
to  the  circumstances  of  the  case.  Mr.  Justice  Story,  in  his  Commentaries  on  Agency, 
2d  ed.  127-138,  [§§  114-128,]  has  collected  and  digested,  with  his  usual  care,  the 
leading  cases  in  which  the  application  for  this  implied  authority  in  the  case  of  cashiers 
and  masters  of  vessels  has  been  sustained. 

^  Howard  V.  Sheward,  L.  R.  2C.  P.  148;  liver  a  horse  on  one  particular  occasion 

and  as  to  the  authority  of  other  general  at  a  private  sale,  cannot  bind  his  master 

agents    to  seU    to    give    warranties,   see  by  a  warranty,  unless  he  has  authority  in 

Schuchardt  v.  Aliens,  1  Wall.  359  ;  Mil-  fact.    Brady  v.  Todd,  9  C.  B.  k.  s.  592. 

bum  o.  Belloni,  84  Barb.  607  ;  Bandall  v.  See  Scott  v.  McGrath,  7  Barb.  53.   Neither 

Kehlor,   60  Me.  87,  47 ;  [M'Cormick  v,  can  one  employed  to  sell  stock  in  like 

Kelly,  28  Minn.  135 ;   Perrine  v.  Cooley,  manner.    Smith  v.  Tracy,  86  N.  Y.  79. 

42  N.  J.  L.  623 ;  Graul  v,  Stutzel,  53  Iowa,  See  further.  Temple  v,  Pomroy,  4  Gray, 

722.]      But    compare    Upt^n  v.   Suffolk  128  ;  [Lamm  v.  Port  Deposit,  &c.  Assn., 

County    Mills,    11    Cush.    586  ;    Palmer.  49  Md.  233 ;  Herring  v.  Skaggp,  62  Alib 

0.  Hatch,  46  Mo.  585.     So  the  servant  of  180.] 
a  private  owner  Intrusted  to  sell  and  de- 
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*  The  presumption  of  an  authority  to  sell  in  these  cases  *  622 
is  inferred  from  the  nature  of  the  business  of  the  agent ; 
and  it  fails  when  the  case  will  not  warrant  the  presumption  of 
his  being  a  common  agent  for  the  sale  of  property  of  that 
description.  If,  therefore,  a  person  intrusts  his  watch  to  a 
watchmaker  to  be  repaired,  the  watchmaker  is  not  exhibited  to 
the  world  as  owner,  and  credit  is  not  given  to  him  as  such, 
merely  because  he  has  possession  of  the  watch,  and  the  owner 
would  not  be  bound  by  his  sale,  (a)  ^ 

(a)  Lord  EUenborongh,  15  East,  supra. 


1  Payment,  —  Effect  of  Running  Ac- 
counts,—  The  text  ia  confinned  by  Wil- 
liams V.  Evans,  L.  B.  1  Q.  B.  852 ;  Hall 
r.  Storrs,  7  Wis.  258.  These  cases  also 
show  that  factors  and  auctioneers  have 
authority  to  receive  payment  in  cash,  and 
give  a  discharge  of  the  price.  It  would 
further  seem  that  if  "  the  known  general 
course  of  business  is  for  the  agent  to  keep 
a  running  account  with  the  principal,  and 
to  <^edit  him  with  sums  which  he  may 
have  received  by  credits  in  accounts  with 
the  debtors,  with  whom  he  also  keeps 
running  accounts,  and  not  merely  with 
moneys  actually  received,"  and  "an  ac- 
count is  bona  fide  BetHeA  according  to  that 
known  usage,  the  original  debtor  is  dis- 
chaiged,  and  the  agent  becomes  the  debtor, 
according  to  the  meaning  and  intention, 
and  with  the  authority  of  the  principal." 
Stewart  r.  Aberdein,  4  M.  &  W.  211,  228'; 
Oatterall  v,  Hindle,  L.  B.  2  C.  P.  868 ; 
Warner  v.  Martin,  11  How.  209,  225. 
See  Ex  parte  White,  in  re  Nevill,  L.  B.  6 
Oh.  397.  [An  agent  whose  apparent  au- 
thority is  to  make  cash  sales  has  implied 
authority  to  receive  payment.  But  if  the 
apparent  authority  is  only  to  sell  on  credit 
or  to  solicit  orders,  or  if  the  sale  is  in  fact 
made  on  credit,  the  agent  has  no  such 
authority.  Mann's  £x*rs  v.  Bobinson,  19 
"W.  Va.  49;  Putnam  v,  French,  58  Vt. 
402 ;  Draper  v.  Bice,  56  Iowa,  114 ;  But- 
ler V,  Dorman,  68  Mo.  298;  Clark  v. 
Smith,  88  111.  298 ;  McEindley  v,  Dun- 


ham, 55  Wis.  515.  That  the  payment 
must  be  in  cash,  except  where  at  least  ap- 
parent authority  to  the  contrary  appears, 
see  Pearson  v.  Scott,  9  Ch.  D.  198.  Com  p. 
Putnam  v.  French,  supra.  See  farther, 
Bentley  v.  Doggett.  51  Wis.  224. —  b.] 
In  Massachusetts  it  has  been  said  to  be 
the  usual  course  of  business  for  a  factor  to 
mingle  all  the  moneys  received  upon  the 
sale  of  goods  of  different  consignors,  to- 
gether, and  with  his  own  funds,  and  to 
make  himself  a  debtor  to  his  principal. 
Vail  V.  Durant,  7  AUen,  408.  [See  also 
Boosevelt  v.  Doherty,  129  Mass.  301.] 
But  the  general  rule  is  that  when  an  agent 
is  employed  to  receive  money  and  pay  it 
over  to  his  principal,  he  ia  not  authorized 
to  discharge  a  liability  of  his  own  to  the 
person  indebted  to  his  principal  by  a  set- 
off in  his  principal's  account.  Cases  last 
cited  ;  Underwood  v.  Nicholls,  17  C.  B. 
239  ;  Sweeting  v.  Pearce,  7  C.  6.  K.  s. 
449 ;  9  id.  534.  So  a  factor*8  attempt  to 
transfer  his  principal's  goods  in  considera- 
tion of  his  own  antecedent  debt  does  not 
bind  the  principal.  Warner  v.  Martin, 
supra;  Benny  v.  Pegnun,  18  Mo.  191. 
As  [to]  the  right  of  one  dealing  with  a  fac- 
tor to  insist  on  a  set-off,  post,  632  and  n. 
It  has  been  held  that  the  factor  does  not 
change  the  principal's  rights  by  taking  one 
note  for  the  amount  due  to  him  and  a  fur- 
ther sum  due  to  himself,  and  that  the  as- 
signees in  bankruptcy  of  the  factor  will 
take  the  note  in  trust  for  the  principal  to 
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(4. )  Sale9  hy  a  Factor.  —  A  factor  or  merchant^  who  buys  or 
sells  upon  commission  or  as  an  agent  for  others,  for  a  certain  al- 
lowance, may,  under  certain  circumstances,  sell  on  credit,  with- 
out any  special  authority  for  that  purpose,  though,  as  a  general 
rule,  an  agent  for  sale  must  sell  for  cash,  unless  he  has  express 
authority  to  sell  on  credit  (i)  ^    He  may  sell  in  the  nsaal  way, 


{h)  An  agent  U  *  ntmun  generalimmumt  and  indndes  fiMston  and  broken^  who  an 
only  a  special  claaa  of  agentt.  A  faelor  is  distingniahad  from  a  tnokor  by  bong 
intrusted  by  others  with  the  possession  and  disposal,  and  apparmt  ownenhip  of 
property,  and  he  is  generally  the  correspondent  of  a  foreign  boose.  A  hroter  is 
employed  merely  in  the  negotiation  of  mercantile  contiacts.  He  is  not  tmsted  with 
the  possession  of  goods,  and  does  not  act  in  his  own  name.  1  Domat,  b.  1,  tit  17, 
sec.  1,  art  1 ;  Story  on  Agency,  2d  ed.  81-84,  [{{  28,  88  ;]  Baring  v.  Corrie,  2  a  4 


the  extent  of  his  claim.    Beach  v.  Forsyth, 
14  Barb.  499. 

1  A  broker,  as  the  word  is  explained  in 
note  {b),  has  no  authority  to  receiTO  pay- 
ment Higgins  V.  Moore,  84  N.  T.  417, 
reversing  8.  0.  6  Bosw.  844.  See  Morris 
V.  Ruddy,  5  C.  E.  Green  (20  K.  J.  Eq.), 
236,  238 ;  Fairlie  v.  Fenton,  L.  R.  6  Ex. 
169 ;  and,  generally,  Seiple  o.  Irwin,  80 
Penn.  St  513.  In  Mollett  v.  Robinson, 
L.  R.  6  G.  P.  646,  it  was  conceded  in  ar- 
gument, on  the  authority  of  Cropper  v. 
Cook,  L.  R.  8  C.  P.  194,  that  a  broker 
might  make  himself  personally  responsible 
as  between  himself  and  the  seller,  if  there 
were  a  usage  to  warrant  it,  known  to  both 
parties.  But  the  court  was  equally  di- 
vided as  to  whether  a  person  employing  a 
broker  would  be  bound  by  a  usage  of  the 
trade,  unknown  to  him,  to  buy  on  a  run- 
ning account,  the  whole  amount  covered 
by  orders  from  different  parties,  and  then, 
at  the  prompt  day,  to  tender  the  amount 
covered  by  his  order,  or,  if  the  delivery 
was  not  taken,  to  claim  any  difference. 
The  question  aroee  in  the  tallow  trade, 
which  is  of  a  very  speculative  character. 
Other  cases  in  which  a  usage  for  brokers 
to  purchase  in  their  own  names  and  then 
to  fill  their  principal's  order  themselves, 
that  is,  to  purchase  on  behalf  of  their 
principals  from  themselves,  has  been 
thought  bad,  are  Bostock  o.  Jardine,  8 
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Hnrlst  ft  C.  700 ;  Pickering  v.  Demenitt, 
100  Mass.  416 ;  Day  v.  Holmes,  108  Mass. 
806.  [In  Mollett  v,  Robinson,  on  appeal 
9ub  nam,  Robinson  v.  Mollett,  7  Lw  B. 
H.  Lu  802,  it  was  held  that  the  nssge  in 
question  was  so  peculiar  in  character  and 
so  much  at  variance  with  the  apparent  re- 
lations of  the  parties,  that  one  employing 
the  broker  without  knowledge  of  the  Usage 
could  not  be  held  bound  by  it  See  Dun- 
can V.  Hill,  6  L.  R.  Ex.  265.  The  extent 
of  a  broker's  duties  are  well  iUnstrated  by 
the  cases  determining  when  his  commis- 
sions are  earned.  Sibbald  o.  Bethlehem 
Iron  Co.,  88  N.  T.  378 ;  Timbemiaa  r. 
Craddock,  70  Mo.  638 ;  Vinton  v.  Bald- 
win, 88  Ind.  104 ;  Veazie  v.  Parker,  72  He. 
443;  Mansell  v.  Clements,  L.  R.  9  C.  P. 
139 ;  Wilkinson  v.  Alston,  48  L.  J.  Q.  B. 
783  ;  Green  v.  Lucas,  38  L.  T.  584.  —  &] 
As  to  a  usage,  when  an  entire  order 
for  a  certain  amount  is  given,  to  buy  in 
smaller  lots  at  different  times  as  oppor- 
tunity offers,  see  Johnston  v.  Kershaw, 
L.  R.  2  Ex.  82;  Ireland  v.  Livingston, 
L.  R.  5  Q.  B.  516,  reversing  8.  a  L.  R. 
2  Q.  B.  99,  but  in  turn  reversed  in  L.  R. 
5  H.  L.  395,  on  the  ground  that  when  a 
commission  agent  receives  an  order  capaUe 
of  two  interpretations,  and  honestly  gives 
it  one  of  those  interpretations,  and  acts 

accordingly,  the  principal  is  bound  ;  619, 
n.  1. 
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and,  consequently,  it  is  implied  that  he  may  sell  on  credit  with- 
out incurring  risk,  provided  it  be  the  usage  of  the  trade  at  the 
place,  and  he  be  not  restrained  by  his  instructions,  and  does  not 
unreasonably  extend  the  term  of  credit,  and  provided  he  uses 
due  diligence  to  ascertain  the  solvency  of  the  purchaser,  {c)  But 
the  factor  cannot  sell  on  credit  in  a  case  in  which  it  is  not  the 
usage,  as  the  sale  of  stock,  for  instance,  unless  he  be  expressly 
authorized,  because  this  would  be  to  sell  in  an  unusual  manner,  {d) 
Nor  can  he  bind  his  principal  to  other  modes  of  payment 
*  than  a  payment  in  money  at  the  time  of  sale,  or  on  the  *  628 
usual  credit  If  a  factor,  at  the  expiration  of  the  credit 
given  on  a  sale,  takes  a  note  payable  to  himself  at  a  future  day, 
he  makes  the  debt  his  own*  (a)  He  cannot  bind  his  principal  to 
allow  a  set-off  on  the  part  of  a  purchaser,  (b)  If  the  factor,  in 
a  case  duly  authorized,  sells  on  credit,  and  takes  a  negotiable 
note,  payable  to  himself,  the  note  is  taken  in  trust  for  his  prin- 


Ald.  187, 143,  148;  [Hollins  o.  Fowler,  7  L.  R.  H.  L.  757, 774  ;  Sibbald  v.  Bethlehem 
Iron  Co.,  88  N.  Y.  378,  881.]  His  bosinees  consists  in  negotiating  exchanges,  or  in 
buying  and  selling  stocks  and  goods ;  but  in  modem  times,  the  term  includes  persons 
who  act  as  agents  to  buy  and  sell,  and  who  charter  ships  and  effect  policies  of  insur- 
ance. A  stock  broker  cannot  sell  upon  credit,  for  that  is  not  the  usual  course  of  his 
business. 

(c)  Van  Allen  v.  Vanderpool,  6  Johns.  69  ;  Goodenow  v.  Tyler,  7  Mass.  86 ;  James 
V.  M'Credie,  1  Bay  (S.  C),  294  ;  Emery  v.  Gerbier,  2  Wash.  418 ;  and  other  cases 
cited  in  Wharton's  Dig.  of  Penn.  tit  Agent  and  Factor,  A,  24 ;  Bnrrill  v.  PhillipSp 
1  Gall.  860  ;  WiUes,  G.  J.,  in  Scott  v.  Surman,  Willes,  400 ;  Chambre,  J.,  in  Houghton 
V.  Matthews,  8  Bos.  it  P.  489  ;  Leyerick  v,  Meigs,  1  Cowen,  645 ;  Greely  v.  Bartlett, 
1  Greenl.  172  ;  Foirestier  v.  Bordman  1  Story,  48],  G.  G.  U.  8.  Mass.  October  Term, 
1839  ;  Story  on  Agency,  §§  110,  209. 

(d)  Wiltshire  v.  Sims,  1  Gampb.  258  ;  SUte  of  Illinois  v.  Delsfield,  8  Paige,  527  ; 
8.  0.  26  Wend.  192.  In  this  last  case  it  was  held  that  an  agent /or  a  state,  authorized 
to  borrow  money  on  a  sale  of  stock,  cannot  sell  on  credit  without  express  authority, 
even  though,  by  the  ussges  of  trade,  it  be  the  custom  to  sell  such  stocks  on  a  credit, 
when  they  are  the  private  property  of  individuals.  It  was  further  held,  that  if  the 
agent  for  a  state  unauthorizedly  sell  its  stock  on  credit,  or  below  par,  to  a  purchaser, 
chargeable  with  notice  of  his  want  of  authority,  the  state  may  repudiate  the  contract, 
and  follow  the  property  in  the  hands  of  such  purchaser,  and  before  it  has  been  passed 
away  to  a  bona  fide  holder  without  notice. 

(a)  Hosmer  v.  Bebee,  14  Martin  (La.),  868.  So,  if  a  &etor  sells  on  credit,  and 
takes  the  notes  of  the  vendee,  and  has  them  discounted  for  his  own  accommodation, 
he  becomes  responsible  for  the  debt.  Myers  v.  Entriken,  6  Watts  ft  S.  44.  The 
same  results  follow  if  he  blends  the  moneys  of  the  principal  with  his  own,  and  releases 
the  vendee.  He  is  bound  to  keep  his  principal  duly  informed  of  matters  material  to 
his  interest.    Brown  v.  Arrott,  ib.  402  ;  Story  on  Agency,  1 196. 

(b)  Guy  V.  Oakley,  18  Johns.  882. 
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cipal,  and  subject  to  his  order;  and  if  the  purchaser  should 
become  insolvent  before  the  day  of  payment,  the  circumstance 
of  the  factor  having  taken  the  note  in  his  own  name  would  not 
render  him  personally  responsible  to  his  principal,  (c)  ^  Even 
if  the  factor  should  guaranty  the  sale,  and  undertake  to  pay  if 
the  purchaser  failed,  or  should  sell  without  disclosing  his  prin- 
cipal, the  note  taken  by  him  as  factor  would  still  belong  to  the 
principal,  and  he  might  waive  the  guarantee  and  claim  posses- 
sion of  the  note,  or  give  notice  to  the  purchaser  not  to  pay  it  to 
the  factor.  In  such  a  case,  if  a  factor  should  fail,  the  note 
would  not  pass  to  his  assignees,  to  the  prejudice  of  his  principal ; 
and  if  the  assignees  should  receive  payment  from  the  vendee, 
they  would  be  responsible  to  the  principal ;  for  the  debt  was  not 
in  law  due  to  them,  but  to  the  principal,  and  did  not  pass  under 
the  assignment  ((2)  The  general  doctrine  is,  that  where  the 
principal  can  trace  his  property  into  the  hands  of  an  agent  or 
factor,  he  may  follow  either  the  identical  article  or  its  proceeds 
into  the  possession  of  the  factor,  or  of  his  legal  representatives 
or  assignees,^  unless  they  should  have  paid  away  the  same  in 

their  representative  character,  before  notice  of  the  claim 
*  624  of  *  the  principal,  (a)     The  same  rule  applies  to  the  case 

of  a  banker,  who  fails,  possessed  of  his  customer's  property. 
If  it  be  distinguishable  from  his  own,  it  does  not  pass  to  his 
creditors,  but  may  be  reclaimed  by  the  true  owner,  subject  to 
the  liens  of  the  banker  upon  it.  (b) 

Though  payment  to  a  factor,  for  goods  sold  by  him  be  valid, 
the  principal  may  control  the  collection,  and  sue  for  the  price 

(c)  Messier  v,  Amery,  1  Yeates,  540 ;  Goodenow  v.  Tyler,  7  Mass.  86 ;  Scott  v. 
Sunuan,  Willes,  400. 

{d)  Godfrey  v.  Furzo,  8  P.  Wms.  185 ;  Ex  parte  Dmnas,  1  Atk.  284 ;  Tooke  9. 
HoUingworth,  5  T.  R.  226  ;  Garratt  v.  Cullam,  cited  in  Scott  v.  Surman,  Willes,  405» 
and  also  by  Chambre,  J.,  in  8  Bos.  ft  P.  490  ;  Kip  v.  Rank  of  N.  Y.,  10  Johns.  63 ; 
Thompson  v.  Perkins,  8  Mason,  282. 

(a)  Veil  V.  Mitchel,  4  Wash.  C.  C.  105 ;  Taylor  v.  Plnmer,  8  Manle  k  a  662. 

(b)  Walker  v,  Bumell,  1  Doug.  811 ;  Bryson  v.  Wylie,  1  Bos.  ft  P.  83,  n. ;  Bolton 
V,  Puller,  ib.  589.  In  the  case  of  Sai^^eant,  1  Rose  (Cas.),  158  ;  Parke  v.  Eliason,  1 
East,  544  ;  8  Mason,  242. 

1  Gorman  v,  Wheeler,  10  Gray,  862 ;  829 ;  Fanners*  ft  Mechanics'  Nat  Bank 

distinguishing   Blackman    v.  Green,    24  o.  Eing»  57  Penn.  St.  202  (and  Englisk 

Vt.  17.     See  also  Rich  v,   Monroe,   14  cases  there  cited).    See  Lemcke  v.  Booth, 

Barb.  602.  47  Mo.  885  ;  ante,  622,  n.  1. 

^  Sheifer  v.  Montgomeiy,  65  Penn.  St. 
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in  his  own  name,  or  for  damages  for  non-performance  of  the 
contract;  and  it  is  immaterial  whether  the  agent  was  an  auc 
tioneer  or  common  factor,  (c) 

(6.)  Del  Credere  Commission. — There  are  some  cases  in  which 
a  factor  sells  on  credit  at  his  own  risk.  When  he  acts  under  a 
del  credere  commission,  for  an  additional  premium,  he  becomes 
liable  to  his  principal  when  the  purchase-money  falls  due ;  and 
according  to  the  doctrine  in  some  of  the  cases,  he  is  substituted 
for  the  purchaser,  and  is  bound  to  pay,  not  conditionally,  but 
absolutely,  and  in  the  first  instance.  The  principal  may  call 
on  him  without  first  looking  to  the  actual  vendee.  This  is  the 
language  of  the  case  of  Qrove  v.  Dubois^{d)  and  it  seems  to  have 
been  adopted  and  followed  in  Leverick  v.  Meigs ;  (e)  and  yet 
there  is  some  difficulty  and  want  of  precision  in  the  cases  on  the 
subject  It  is  said  that  a  factor  under  a  del  credere  commission 
is  a  guarantor  of  the  sale,  and  that  the  notes  he  takes  from  the 
purchaser  belong  to  his  principal,  equally  as  if  he  had  only 
guaranteed  them.  (/)  If  he  sells  under  a  del  credere  commis- 
sion, he  is  to  be  considered,  as  between  himself  and  the  vendee, 
as  the  sole  owner  of  the  goods ;  and  yet  he  is  considered  only  as 
a  surety.  (^)  In  some  late  cases  in  the  C.  B.,  in  Eng- 
land, (A)  *the  doctrine  in  the  case  of  Ghove  v.  Dubois  was  *626 
much  questioned,  and  it  was  considered  to  be  a  vexata 
qucBstiOj  whether  a  del  credere  commission  was  a  contract  of 
guaranty  merely  on  default  of  the  vendee,  or  one  altogether 
distinct  from  it,  and  not  requiring  a  previous  resort  to  the 
purchaser,  (a)  ^ 

(c)  Qirard  v,  Taggart,  5  Seig.  ft  R.  19. 

{d)  1  T.  R.  112.  (e)  1  Cowen,  645. 

(/)  But  if  he  takes  depreciated  paper  in  pa3nnent,  he  must  account  for  the  foil 
Talue  in  specie.    Dunnell  v.  Mason,  1  Story,  548. 

{g)  Chambre,  J.,  8  Bos.  k  P.  489 ;  Thompson  o.  Perkins,  8  Mason,  282.  A  del 
credere  factor  or  agent  may  sell  in  his  own  name.  This  is  according  to  a  custom  in 
the  London  com  market.    Johnson  v,  Usbome,  11  Ad.  &£1.  549. 

(h)  Gall  V,  Comber,  7  Taunt  558  ;  Peel  v.  Northcote,  ib.  478. 

(a)  The  liability  of  a  factor  to  his  principal  for  the  proceeds  of  sales  made  by  him 
under  a  del  credere  commission  is  not  afifected  by  the  statute  of  frauds  ;  for  the  under- 

^  Del  OredereOttarawty,  —  (x)  (a)  StcUtUe    cited  in  note  (a),  was  approved  by  Parke, 
of  Frauds,  —  Wolff  v,  Eoppel,   5    Hill,     B.,  in  Couturier  v.  Hastie,  8  £xch.  40 ; 

(x)  For  goods  sold  the  purchaser  is  the  surety.  Gindre  v.  Eean,  81  Abb.  K.  C. 
debtor,  and  the  del  credere  agent  only  a    100 ;   Moore  v.  Hillabrand,  16  id.  477  ; 
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(6. )   Cannot  pledge.  —  Though  a  factor  may  sell  and  bind  his 
principal,  he  cannot  pledge  the  goods  as  a  security  for  his  own 

taking  is  original,  and  not  collateral*  Swan  v.  Kesmith,  7  Pick.  220 ;  Wolff  v.  Koppd, 
5  Hill  K.  Y. ),  458.  The  correct  l^al  import  of  a,  del  credere  engagement,  says  Mr. 
Bell,  ia  an  engagement  to  be  answerable,  as  if  the  person  so  binding  himself  was  the 
proper  debtor.  1  BelVs  Comm.  878.  Bnt  the  finid  settlement  of  tiie  question  in  the 
English  courts  is  otherwise,  and  the  doctrine  of  the  case  of  Grove  v.  Dubois  maj  be 
considered  as  OTermled.  It  was  held,  in  Morris  v.  Cleasby  (4  Maole  &  S.  6<S6),  thit 
the  character  of  a  broker,  acting  under  a  del  credere  commission,  was  that  of  a  rarety, 
for  the  solvency  of  the  party  with  whom  his  principal  deals  through  his  agency.  He 
becomes  a  gvLoraidor  of  the  price  of  thfl  goods  sold,  and  has  an  additional  peroent^ 
for  his  responsibility.  This  was  the  opinion  of  Mr.  Justice  Story,  in  the  case  of 
Thompson  v.  Perkins,  8  Msson,  286,  and  confirmed  in  his  Comm.  on  Agency,  §  215. 
In  Wolff  o.  Eoppel,  2  Denio,  368,  this  point  was  discussed  and  much  oonsiderBd  in 
the  New  York  Court  of  Errors ;  the  conclusion  was,  that  the  contract  of  a  factor 


and  although  the  latter  decision  was  re- 
versed on  another  point  (0  Exch.  102,  5 
H.  L.  C.  678),  it  is  perhaps  law  in  Eng- 
land that  the  undertaking  is  not  within 
the  statute  of  frauds.  Wickham  o.  Wick- 
ham,  2  Ray  &  J.  478 ;  Sherwood  v.  Stone, 
14  N.  Y.  267 ;  Bradley  v.  Richardson,  28 
Vt.  720,  781.  In  Wickham  r.  Wick- 
ham, the  Vice-Chancellor  intimates  a 
doubt  how  that  conclusion  could  be  ar- 
rived at  unless  the  sgreement  of  a  (ie/ 
credere  agent  is  more  than  a  simple  guar- 
anty, and  amounts  to  a  positive  undertak- 
ing on  which  he  becomes  primarily  liable. 
It  is  thought  to  be  such  an  undertaking 
in  the  American  cases  cited,  and  in  Lewis 
V.  Brehme,  88  Md.  412 ;  Cartwright  v, 
Greene,  47  Barb.  9,  16.  Bnt  the  Ian. 
guage  of  the  English  decisions  generally 


seems  to  uphold  the  result  of  Morris*. 
Cleasby,  as  stated  in  note  (a).  Hombj 
V.  Lacy,  6  Maule  it  S.  166 ;  Brsmble  v. 
Spiller,  18  W.  R.  316 ;  8.  c.  fuWL  Biam- 
well  V.  Spiller,  21  L.  T.  n.  8.  67S ;  Jb 
parU  White,  L.  R.  6  Ch.  897,  403. 

(6)  In  Enghmd  it  is  held  that  a  dil 
credere  agent,  if  he  sells  for  a  disdond 
principal,  cannot  sue  the  purchsser  in  his 
own  name.  Bramble  v.  Spiller,  nepfo. 
The  contraiy  seems  to  be  thought  in 
Sherwood  v.  Stone,  wpra.  See  640.  So 
it  is  said  in  Catterall  o.  Hindle,  L.  K  1 
C.  P.  186  (reversed  on  another  point,  L 
R.  2  C.  P.  368),  that  an  agent  sellisg 
under  a  del  credere  commission  is  not 
thereby  relieved  from  any  of  the  obligs- 
tions  of  an  ordinary  agent  as  to  receiriog 
payments  on  account  of  his  principsl. 


87  Hun,  491.  A  del  credere  commission 
for  selling  goods  and  guaranteeing  prompt 
payment  by  the  purchasers  is  earned  when 
the  guaranty  is  made.  Springville  Manuf. 
Co.  V.  Lincoln,  16  Daly,  818.  The 
agent's  guaranty  of  a  note  received  for 
goods  sold  by  him  is  waived  by  a  settle- 
ment made  by  his  principal  with  the 
maker,  as  the  agent  can  have  no  further 
right  of  subrogation.  Doty  v.  Case  &  W. 
T.  Co.,  50  Hun,  595;  Kilpatrick  9.  Dean, 
8  N.  Y.  S.  60.    An  agent  for  sale,  though 
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he  cannot  himself  buy  without  discloriug 
the  fact  to  his  principal,  is  not  necessarily 
bound  to  disclose  his  interRst  in  the  p^^ 
chaser,  as  distinguished  from  the  thing 
purchssed,  or  any  other  immaterisl  cir> 
cumstances ;  and  the  custom  of  trade  of 
not  disclosing  the  buyer's  name  when  tbe 
broker  takes  a  del  ertdere  commission, 
shows  that  the  fact  of  the  buyer's  indebted- 
ness to  the  broker  may  be  considered  im- 
material. Gny  9.  ChuchiH,  60  L.  T.  740^ 
744  ;  62  id.  182. 
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debt,  not  even  though  there  be  the  formality  of  a  bill  of  parcels, 
and  a  receipt  The  principal  may  recover  the  goods  of  the 
pawnee ;  and  his  ignorance  that  the  factor  held  the  goods  in  the 
character  of  factor  is  no  excuse.  The  principal  is  not  even 
obliged  to  tender  to  the  pawnee  the  balance  due  from  the  prin- 
cipal to  the  factor ;  for  the  lien  which  the  factor  might  have  had 
for  snob  balance  is  personal,  and  cannot  be  transferred  bv  his 
tortious  acti,  in  pledging  the  goods  for  his  owp  debt^  Though 
the  factor  should  barter  the  goods  of  his  principal,  yet  no  prop- 
erty passes  by  that  act,  any  more  than  in  the  case  of  pledging 
them,  and  the  owner  may  sue  the  innocent  purchaser  in 
trover.  (()  The  doctrine  that  a  factor  cannot  pledge,  is  sustained 
so  strictly,  that  it  is  admitted  he  cannot  do  it  by  indorsement 
and  delivery  of  the  bill  of  lading,  any  more  than  by  delivery  of 
the  goods  themselves,  (c)  To  pledge  the  goods  of  the  principal 
is  beyond  the  scope  of  the  factor's  power;  and  every 
*  attempt  to  do  it  under  color  of  a  sale  is  tortious  and  *  626 
void.  If  the  pawnee  will  call  for  the  letter  of  advice,  or 
make  due  inquiry  as  to  the  source  from  whence  the  goods  came, 
he  can  discover  (say  the  cases)  that  the  possessor  held  the  goods 
as  factor,  and  not  as  vendee ;  and  he  is  bound  to  know,  at  his 
peril,  the  extent  of  the  factor's  power,  (a)  There  may  be  a 
question.  In  some  instances,  whether  the  re«  gesta  amounted  to 
a  sale  on  the  part  of  the  factor,  or  was  a  mere  deposit  or  pledge 
as  collateral  security  for  his  debt  But  when  it  appears  that  the 
goods  were  really  pledged,  it  is  settled  that  it  is  an  act  beyond 

to  account  for  the  amoant  of  sales  under  a  del  credere  commiasion,  was  not  within  the 
statute  of  frauds,  and  did  not  require  to  be  in  writing,  as  his  engagement  was  not 
absolute,  but  as  a  guarantor. 

(h)  Ouerreiro  v.  Peiie,  S  B.  ft  Aid.  616 ;  Rodriguez  v.  Heffeman,  5  Johns.  Ch.  429. 

{c)  Martini  v.  Coles,  1  Maule  it  S.  140 ;  Shipley  v,  Kymer,  ib.  484 ;  Graham  v. 
Dyster,  6  id.  1. 

(a)  Paterson  v,  Tash,  2  Str.  1178 ;  Danbigny  v.  DuTal,  5  T.  R.  604  ;  De  Bouchout 
V.  Goldsnid,  6  Ves.  211  ;  M'Combie  v,  Daries,  7  East,  5  ;  Martini  v.  Coles,  1  Manle 
fr  S.  140  ;  Fielding  v.  Kymer,  2  Brod.  &  B.  689  ;  Kinder  v.  Shaw,  2  Mass.  898  ;  Van 
Amringe  v.  Feabody,  1  Mason,  440 ;  Bowie  v,  Napier,  1  M'Cord,  1. 

*  See  586,  n.  1  ;  681,  n.  1.    The  doc-  11  How.  209,  224 ;  Michigan  State  Bank 

trine  that  a  factor  cannot  pledge,  has  been  v,  Gardner,  16  Gray,  862  ;  [Gray  v.  Agnew, 

changed  or  modified  by  statutes  similar  to  95  111.  315  ;  McCreary  o.  Gaines,  65  Tex. 

those  mentioned /NMf,  628,  n.  (6),  in  many  485;  Ins.  Co.  v.  Eiger,  108  U.  S.  852} 

jurisdictions.     Cases  in  which  the  com-  Kaltembach  v.  Lewis,  24  Ch.  D.  64.] 
mon  law  is  stated,  are  Warner  9.  Hartiiiy 
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the  authority  of  the  factor,  and  the  principal  may  look  to  the 
pawnee.  There  is  an  exception  to  the  rule  in  the  case  of  nego- 
tiable paper,  for  their  possession  and  property  go  together,  and 
carry  with  them  a  disposing  power.  A  factor  may  pledge  the 
negotiable  paper  of  his  principal  as  security  for  his  own  debt, 
and  it  will  bind  the  principal,  unless  he  can  charge  the  party 
with  notice  of  the  fraud,  or  of  want  of  title  in  the  agent,  (ft) 

But  though  the  factor  cannot  pledge  the  goods  of  his  principal 
as  his  own,  he  may  deliver  them  to  a  third  person  for  his  own 
security,  with  notice  of  his  lien,  and  as  his  agent,  to  keep  posses- 
sion for  him.  Such  a  change  of  the  lien  does  not  divest  the 
factor  of  his  right,  for  it  is  in  effect  a  continuance  of  the  factor's 
possession,  (c)  So,  if  a  factor,  having  goods  consigned  to 
*  627  him  for  sale,  should  put  them  *  into  the  hands  of  an  auc- 
tioneer or  commission  merchant  connected  with  the  auc- 
tioneer in  business,  to  be  sold,  the  auctioneer  may  safely  make 
an  advance  on  the  goods  for  purposes  connected  with  the  sale, 
and  as  part  payment  in  advance,  or  in  anticipation  of  the  sale, 
according  to  the  ordinary  usage  in  such  cases,  (a)  But  if  the 
goods  be  put  into  the  hands  of  an  auctioneer  to  sell,  and, 
instead  of  advancing  money  upon  them  in  immediate  reference 
to  the  sale,  according  to  usage,  the  auctioneer  should  become  a 
pawnbroker,  and  advance  money  on  the  goods  by  way  of  loan, 
and  in  the  character  of  pawnor  instead  of  seller,  he  has  no  lien 
on  the  goods.  It  may  be  difficult,  perhaps,  to  discriminate  in 
all  cases  between  the  two  characters.  It  will  be  a  matter  of 
evidence  and  of  fact,  under  the  circumstances.  The  distinction 
was  declared  in  Martini  v.  Ooles^  {h)  and  it  was  observed  in  that 
case,  that  it  would  have  been  as  well  as  if  the  law  had  beeo, 
that  where  it  was  equivocal  whether  the  party  acted  as  principal 

(b)  CoUins  v.  Martin,  1  Bos.  &  P.  648  ;  Trenttel  v.  Barandon,  8  Taunt.  100 ;  Gold- 
smyd  V.  Gaden,  in  chancery,  and  cited  in  Collins  v.  Martin.  Trover  wUl  lie  by  the 
principal  against  the  agent,  when  the  latter  conrerts  the  property  to  his  own  use,  or 
disposes  of  it  contrary  to  his  instructions.     M'Morris  v.  Simpson,  21  Wend.  610. 

(c)  M'Combie  ©.  Davies,  7  East,  6  ;  Urquhart  v.  M*Iver,  4  Johns.  103. 

(a)  Lausatt  v.  Lippincott,  6  Sei^.  &  R.  386.  If  goods  be  consigned  to  a  com' 
mission  merchant  or  factor  for  sale,  at  a  limited  price,  and  he  makes  advances  an. 
them,  and  they  cannot  be  sold  for  that  price,  he  may,  on  reasonable  notice  to  his 
principal,  at  a  fair  market,  sell  them  below  that  price  for  his  indemnity.  Frothing- 
ham  V,  Everton,  12  N.  H.  239.* 

(6)  1  Maule  &  S.  140. 

1  Post,  642,  n.  1. 
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or  factor,  a  pledge  in  a  case  free  from  fraud  should  be  valid. 
To  guard  against  abuse  and  fraud,  it  is  admitted,  that  if  the 
factor  be  exhibited  to  the  world  as  owner,  with  the  assent  of  his 
principal,  and  by  that  means  obtain  credit,  the  principal  will 
be  liable.  It  was  suggested,  in  the  case  last  mentioned,  that 
perhaps,  if  a  consignment  of  goods  to  a  factor  to  sell  be  accom- 
panied with  a  bill  drawn  on  the  factor  for  the  whole  or  part  of 
the  price  of  the  consignment,  an  advance  to  take  up  the  bill  of 
the  consignor,  and  appropriated  to  that  end,  might  be  considered 
as  an  advance,  under  the  authority  given  by  the  principal,  so  as 
to  bind  him  to  a  pledge  by  the  factor  for  that  purpose. 
But  in  Ghraham  v.  Dyster^  (c)  it  was  decided  *  by  the  K.  B.,  *  628 
that  though  the  principal  drew  upon  his  factor  for  the 
amount  of  the  consignment,  and  the  goods  were  sent  to  the 
factor  to  be  dealt  with  according  to  his  discretion,  the  factor 
could  not  pledge  the  goods,  even  in  that  case,  to  raise  money  to 
meet  the  bills.  ^  This  was  a  very  hard  application  of  the  general 
rule;  and  the  cases  go  so  far  as  to  hold,  that  though  there  should 
be  a  request  of  the  consignor  accompanying  the  consignment, 
that  his  agent,  the  consignee,  will  make  remittances  in  antici- 
pation of  sales,  that  circumstance  does  not  give  an  authority  to 
pledge  the  goods  to  raise  money  for  the  remittance,  (a)  In  the 
last  case  referred  to,  the  judges  of  the  E.  B.  expressed  them- 
selves decidedly  in  favor  of  the  policy  and  expediency  of  the 
general  rule  of  law,  that  a  factor  cannot  pledge.  They  con- 
sidered it  to  be  one  of  the  greatest  safeguards  which  the  foreign 
merchant  had  in  making  consignments  of  goods  to  England; 
and  that,  as  a  measure  of  policy,  the  rule  ought  not  to  be  altered. 
It  operated  to  increase  the  foreign  commerce  of  the  kingdom, 
and  was  founded,  it  was  said,  upon  a  very  plain  reason,  viz. : 
that  he  who  gave  credit  should  be  vigilant  in  ascertaining 
whether  the  party  pledged  had,  or  had  not,  authority  so  to  deal 
with  the  goods,  and  that  the  knowledge  might  always  be  obtained 
from  the  bill  of  lading  and  letters  of  advice,  (ft) 

(c)  2  Starkie,  21.  If,  however,  the  owner  armfl  the  factor  with  such  indicia  of 
property  as  to  enable  him  to  deal  with  it  as  his  own,  and  mislead  others,  the  factor,  in 
that  case,  can  bind  the  property  by  pledging  it.     Boyson  v.  Coles,  6  Maule  ft  S.  14. 

(a)  Queiroz  v,  Trueman,  3  B.  &  C.  342. 

(6)  C.  J.  Best,  in  Williams  v.  Barton,  3  Bing.  189,  expressed  himself,  on  the  other 

iPbs^,  642,  n.1. 
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agency  is  a  contract  with  the  principal,  entered  into  through  the 
instrnmentality  of  the  agent,  provided  the  agent  acts  in  the  name 
of  his  principal.      The  party  so  dealing  with  the  agent 
is  bound  to  his  principal;^  *and  the  principal,  and  not  *680 

or  disposition  thereof,  in  whole  or  in  part,  for  moneys  adyanced,  or  any  responsibility 
in  writing  assumed  upon  the  faith  thereof.  The  true  owner  will  be  entitled  to  the 
goods  on  repayment  of  the  advances,  or  restoration  of  the  security  given  on  the 
deposit  of  the  goods,  and  on  satisfying  any  lien  that  the  agent  may  have  thereon. 
The  act  does  not  go  to  authorize  a  common  carrier,  warehouse  keeper,  or  other  person 
to  whom  goods  may  be  committed  for  transportation  or  storage,  to  sell  or  hypothecate 
the  same.  Acts  of  fraud  committed  by  factors  or  agents,  in  breach  of  their  dnty  in 
that  character,  are  punishable  as  misdemeanors.  It  has  been  held  under  this  act  that 
a  eotUraelofaaU  by  a  factor  or  agent,  intrusted  with  goods  for  sale,  will  protect  the  pur- 
chaser, though  no  money  be  advanced,  or  negotiable  instrument  or  other  obligation  be 
given  at  the  time  of  the  sale.    Jennings  v.  Merrill,  20  Wend.  1. 

This  act  is  founded  chiefly  upon  the  provisions  of  the  British  statute  of  6  Geo.  IV. 
c.  94,  passed  in  1825,  in  pursuance  of  the  recommendation  contained  in  the  report  of 
a  select  committee  from  the  British  Houae  of  Commons,  of  January,  1828.    So,  by  the 

1  ContraeU  with  Agent.  —  See  260,  n.  1,  tent  where  the  instrument  itself  is  ambig- 

(a),  {d),  adjlnem.    The  party  dealing  with  uous.    Metcalf  v.  Williams,  104  U.  S.  98  ; 

the  agent  is  not  bound  to  him  unless  the  Nobleboro  v,  Clark,  68  Me.  87  ;  Simpson 

agent  by  distinct  words  makes  the  con-  v.  Garland,  72  Me.  40 ;  McClure  v.  Her- 

tract  his  own.   Fisher  o.  Marsh,  6  Best  ft  S.  ring,  70  Mo.  18  ;  Anderson  i;.  Pearce,  86 

411,  416;  [Byington  V.  Simpson,  184  Mass.  Ark.  298;  Wing  v.  Glick,  56  Iowa,  478. 

169.]    In  the  case  of  a  broker,  this  is  car-  But  see  Dayton  v.  Wame,  48  N.  J.  L.  659. 

ried  to  the  extent  of  holding  that  he  can-  The  cases  are  in  much  confusion  as  to  what 

not  sue  if  the  bought  note  is  signed  by  facts  indicate  an  intention  one  way  or  the 

him  as  broker,  although  it  reads  "I  have  other.     On  principle,  the  true  rule  would 

sold.'*     Fairlie  v.  Fen  ton,  L.    R.  5  Ex.  seem  to  be  that  the  court  must  determine 

169 ;  (compare  Paice  v.  Walker,  ib.  178 ;)  from  the  contract  itself,  with  the  aid  of 

Fawkes  v.  Lamb,  81  L.  J.  K.  8.  Q.  B.  98.  such  outside  helps  as  are  usually  allowed 

The  undisclosed  principal  is  bound  as  in  construing  contracts,  who  are  bound, 

stated,  631,  although  the  contract  was  in  Only  those  should  be  held  on  the  written 

writing ;  and  parol  evidence  is  admissible  contract  who  have  not  only  intended  to 

to   show  that  the  agent  in  signing  was  enter,  but  have  succeeded  in  entering,  into 

acting  for  his  principal,  Higgins  v.  Senior,  such  written  contract     Other  parties  may 

8  M.  ft  W.  884,  844  ;  Baldwin  v.  Bank  of  indeed  be  liable,  but  it  should  not  be  on 

Newbury,  1  Wall  234  ;  and  the  principal  the  written  contract     See,  as  to  contracts 

remains  liable,  although  after  his  name  is  under  seal,  Mahoney  v.  McLean,  26  Minn, 

disclosed  his  broker  is  named  as  buyer  in  415 ;   Bryson  v.  Lucas,  84  N.   C.   680 ; 

the    bought   and    sold   notes,   Calder  v.  Mellen  v.  Moore,  68  Me.  890.     But  see 

Dobell,  L.  R.  6  C.  P.  486.    See  632,  n.  Nobleboro  v.  Clark,  mpra  ;  School  Town 

1.  [There  is  a  tendency  to  give  effect  to  v.  Kendall,  72  Ind.  91 ;  ir^a,  681,  n.  1. 

written  contracts,  and  even  to  deeds,  ex-  In  the  case  last  cited  it  is  said  there  is 

ecuted  by  agents,  according  to  the  intent,  a   distinction    between  agents  of  public 

as  it  appears  from  the  instruments,  and  bodies   and   those  of  private  persons  ok 

even  to  allow  oral  evidence  to  show  the  in-  ooiporationB.  —  b.] 
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%Cj^.  ^T^fZ,'^  .♦   VVl^t  V*  IZjt  5 


;im  tJS 


e.  :r 


wh^n  b^;  ^xo:^d»  L^4  pyver.  ?^  ^     If  b&  oukes  lae  eoftiratzs 


4«S;  Lord 


U  To. 


Cl'l.  Ovii»  ^  L«V3iudk>v  STL  ^Jliy  ev»rf 

adr^^f  tiskS  Ui«7  bare  \paak  ^faifaMMHi  to 

(>/>  TV^fibM  9.    Buiyyp,  2  9tr.  956 ;  Ijs^hitta  «l  F) 
|>^%i*t»^Aii7  «,  KiVu,  %  hAkng,  Cm.  70 ;  Pazkcr,  C  J 
2^,  »rid  Hm^Mfpt  v,  LufWf^ng,  2  Pkk.  221 ;  Hutpcoa  v. 
2)2  :  LA/j»r?u  v,  .SlMsr^r,  2  Ak.  719 ;  Woodes  v.  Denett,  9  S.  H. 
ft^«rrft  }^'^M>f»  pt^n^fo^lj  Wjand  hj  Lis  own  ■■iiiinitinn.  bis  pnBopil  ■ 
T»^^  V,  C^nnf/n,  4  M«te.  4M,     C.  J.  Hbsv  myi,  that  the  cmt  ai  Stackpofe 
««t4r/;Uhirig  tfiiii  ^MArint,  u  of  the  lugbert  aiitiiority. 
dtv/fj^0  Usm;  isiMtractif/nM  of  bU  priiiei{«l,  and  eooTota  to  kb 


1  A^/>r^  ^  yig^,(x)^  With  regard  to  Payne,  25  Coim.  444  ;  Faivd  FonndrT  k. 

th«  ru)«  niKniumHtl  in  the  note  (&),  that  no-  Dart,   20  id.   S7^   383  ;    Uoited 

iif'Ai  Uf  th«  Mfftsni  w  notice  to  th^  f/rincipal.  Ids.    Co.   v.   SfariTcr,   3  Md.   Ch. 

it  wan  tli/nigbt  in  the  earlier  Engltubcajiav  which  were  eases  of  diuBCtwa  of 

that  it  wa«  con6nerl  to  notice  obtained  bjr  and  in  K.  Y.  Central  Ins.  Co.  «.  National 

i\ui  nf^tiux  in  tlie  counie  of  the  particakr  Protection  Ina.Co.,90  Barhk468  ;  McCor- 

tr«rjt»i/;tiori,  and  thiJi  is  said  to  be  the  bw  mick  v.  Wheeler,  36  DL  114, 121 ;  Con^^ar 

ifi  V/HitU'ifAd  l^nk  v,  Cornen,  87  N.  Y.  v.  Chicago  ft  N.  W.  R.  Col,  24  Wia.  157, 


820;    Farmers'    and    Citizens'   Bank    v.     160  ;  Willis  v.  Vallette,  4  Mete  (Ky.)  1^ 


(x)  The  qtieittion  (end  of  n.  1)  is 
whHher  the  a^'^nt  had  knowledge  pre- 
sent to  his  mind,  however  acqnired,  which 
it  was  his  duty  to  his  principal  to  com- 
municate, and  as  to  which  he  was  under 
no  sujHirior  obligation  to  any  other  to 
withhold.  Kettlewell  v.  Watson,  21  Ch. 
D.  685,  704  J  26  id.  601;  Re  Southampton, 
60  I^  J.  Ch.  155 ;  Fairfield  Savings  Bank 
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p.  Chase,  72  Me.  226 ;  8.  c.  89  Am.  R. 
819,  and  note;  National  Seenrity  Bank 
V.  Cnsbman,  121  Maaa.  490;  Yo^er  v. 
Barz,  56  Iowa,  77 ;  Tezaa  Banking  Ool  f. 
Hutcbins,  58  Tex.  61.  See  Ford  o.  FreDch, 
72  Mo.  250.  See  also  City  of  Loguispoit 
V.  Justice,  74  Ind.  878  ;  8.  c.  89  Am.  R. 
79  and  note. 

A  suit  brought  by  an  agent,   in   his 
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behalf  of  his  principal,  and  discloses  his  name  at  the  time,  he  is 
not  personally  liable,  even  though  he  should  take  a  note  for  the 


ing  to  his  principal,  to  which  a  definite  and  specific  destination  was  given,  and  the 
article  he  was  directed  to  buy  subsequently  acquires  additional  value,  the  agent  has 
been  held  responsible,  not  merely  for  the  money  with  interest,  but  for  the  article. 
Short  V.  Skipwith,  1  Brockenb.  lOS.  It  is  likewise  a  general  rule,  that  the  omission 
of  an  agent  to  keep  his  principal  regularly  informed  of  the  state  of  the  interests 
intrusted  to  him,  renders  him  responsible  for  the  damages  his  principal  may  sustain 
by  such  neglect ;  and  if  the  principal  be  ii^uriously  misled  by  the  information  given, 
so  as  to  place  reliance  on  an  outstanding  debt,  the  agent  will  be  deemed  to  have  made 
the  debt  his  own.  Harvey  v.  Turner,  4  Kawle,  228 ;  Arrot  v.  Brown,  6  Whart.  1. 
It  is  also  a  general  rule,  that  notice  to  an  agent  is  notice  to  his  principal.  So,  notice 
to  one  of  the  directors  of  a  bank,  while  engaged  in  the  business  of  the  bank,  is  notice 
to  the  bank.  Bank  of  U.  S.  v.  Davis,  2  Hill  (N.  Y.),  451,  461.  It  is  not  consistent 
with  the  summary  view  taken  in  this  lecture  of  the  law  of  agency,  to  enter  into  a  de- 
tail of  the  particular  responsibilities  of  agents.  We  must  be  content  to  state  generally 
the  principle  that  the  agent  is  liable  to  his  principal  for  all  losses  and  damages  arising 
from  violations  of  his  duty  as  agent,  by  reason  of  misconduct,  delinquency,  stretch, 
or  abuse  of  power,  or  negligences,  provided  the  loss  or  damage  be  reasonably  attribut- 
able to  the  same.  The  illustrations  of  the  general  principle  are  to  be  seen  in  the  au- 
thorities stated  or  referred  to  in  the  treatises  at  large  on  agency,  and  especially  in 
Livermore  on  Agency,  c.  8 ;  Paley  on  Agency,  by  Lloyd,  passim^  and  particularly 
7-20,  46,  65,  100,  180-149,  212-240,  294-804,  885-842,  886-890;  in  Story  on 
Agency,  c  8,  and  in  Sedgwick  on  the  Measure  of  Damages,  as  between  principal  and 
agent.    Treatise,  c.  12. 


196;  [Houseman  v,  Girard,  &c.  Assn.,  81 
Penn.  St.  256.]  But  Lord  Eldon  sug- 
gested the  doubt  whether  one  transaction 
might  not  follow  so  close  upon  the  other 
as  to  render  it  impossible  to  give  a  man 
credit  for  having  forgotten  it  (Turn.  & 
Buss.  280) ;  and  the  modem  rule  seems  to 
be  established  in  courts  of  the  highest 
authority  in  this  country  as  well  as  in 
England,  that  the  principal  is  bound  by 
knowledge  which  the  agent  is  clearly  and 
satisfactorily  proved  in  fact  to  have  had 
present  to  his  mind  at  the  time  of  acting 
for  his  principal,  no  matter  how  the  knowl- 

own  name,  for  a  foreign  principal,  may 
be  stayed  until  the  latter  gives  discovery 
ordered  from  him  as  if  he  were  the  actual 
plaintiff.  Willis  v.  Baddeley,  [1892]  2  Q. 
B.  824.  An  agent  is  usually  permitted  to 
sue  in  his  own  name  upon  a  contract 
made  by  him  for  an  undisclosed  principal. 


edge  was  acquired,  provided  that  it  was  of 
a  kind  which  it  was  the  agent's  right  and 
duty  to  communicate,  and  not,  for  in- 
stance, a  secret  intrusted  to  him  profes- 
sionally by  another  client  in  the  course  of 
a  different  transaction,  which  he  is  not  at 
liberty  to  disclose.  The  Distilled  Spirits, 
11  Wall.  856  ;  Hart  v.  Fanners'  &  Me- 
chanics' Bank,  88  Vt  252;  Dresser  v, 
Norwood,  17  C.  B.  n.  s.  466.  See  Prit- 
chett  V,  Sessions,  10  Rich.  (S.  C.)  298, 
298 ;  Bierce  v.  Red  Bluff  Hotel  Co.,  81 
CaL  160. 


Gray  v.  Journal  of  Finance  Pub.  Co.,  21 
N.  Y.  S.  967 ;  Richmond  k  D.  R.  Co.  v. 
Bedell,  88  Ga.  591.  He  is  personally  li- 
able upon  such  a  contract  made  in  his  own 
name.  Hall  v.  Tweedy,  63  L.  T.  765. 
An  undisclosed  principal  cannot  sue  upon 
the  agent's  sealed  contract     Equitable 
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goods  sold,  payable  to  himselL  (c)  Bat  if  a  person  woald  eicnse 
himself  from  responsibility  on  the  ground  of  agency,  he  most 

show  that  he  disclosed  his  principal  at  the  time  of  making 
*  631  the  contract,  *  and  that  he  acted  on  his  behalf,  so  as  to 

enable  the  party  with  whom  he  deals  to  have  recourse  to 
the  principal,  in  case  the  agent  had  authority  to  bind  hioL(a)^ 

(c)  Owen  V.  Gooch,  2  Esp.  567  ;  Bathbon  v.  Badlon^  15  Johns.  1  ;  Goodenov  r. 
Tyler,  7  Man.  36  ;  Oreely  v.  Bartlett,  1  GreenL  172;  Coriies  v.  Cnmminfr  6  Coven, 
181.  The  agent  ia  not  liable  individoally,  if  he  draws  a  hill  of  exchange  which  ia  pro- 
tested, provided  he  declares  himself  at  the  same  time  to  he  the  agent  of  the  dnwen, 
Zacharie  v.  Naah,  13  La.  20.  The  agent  is  personally  liable,  though  he  disdoaeb  tbe 
name  of  his  principal,  if  he  signs  a  contract  which  does  not  show  upon  the  face  of  it 
that  he  contracts  as  agent  Mill  v.  Hont,  20  Wend.  431.  Bat  if  he  drew  the  bill  in 
his  own  name,  without  stating  his  agency,  he  is  personally  liable,  thongfa  the  payee 
knew  he  was  bat  an  agent  Newhall  v.  Danlap,  14  Me.  180.  He  most  discIoK  h» 
principal's  name,  thoagh  he  sell  as  aactioneer,  or  he  will  be  penonaUy  liable.  Mills 
V.  Hant,  20  Wend.  431.  If  he  acts  simply  in  his  own  name,  be  binds  himself^  and 
not  his  principaL  This  is  the  general  role,  bat  controlled  by  circnmstances.  Bank  ot 
Rochester  o.  Monteath,  1  Denio,  402. 

{a)  Maari  v.  Helfeman,  13  Johns.  58 ;  Seaber  v.  Hawkes,  5  Moore  &  Fa.  549; 
Ormsby  v.  Kendall,  2  Ark.  338.     Mr.  Justice  Story,  in  his  Treatise  on  Agency,  2d  ed. 


1  LiabilUy/arFcragnPrine^MU,  die. —    qualified  in  England  so  fiar  that  it  is  said 
The  doctrine  mentioned  in  the  note  (a)  is    to  be  a  question  of  intention  to  be  gathend 


life  Ass.  Society  v.  Smith,  25  111.  App.  created  the  belief  t&at  the  agent  was  aell- 

471.    The  agent  is  not  personally  liable  ing  on  his  own  account    Cooke  p.  Eahelbr, 

upon  a  contract  clearly  made  for  his  prin-  12  A.  C.  271 ;  see  Rodliff  v.  Dallinger, 

cipal,    though    unauthorized ;    but  both  141   Mass.   1.    A  contract  clearly  made 

principal  and  agent  are  liable  for  the  lat-  with  a  principal,  as  a  sale  throogfa  itt 

ter*8  torts  within  the  scope  of  his  agency,  nominal  manager  to  a  oorpocmtioa  which 

Cole  V.  O'Brien,  34  Neb.  68  ;  Neufeld  v.  was  oeyer  organized,  does  not  personally 

Beidler,  37  111.  App.  34  ;  McPheters  v.  bind  the  agent  so  as  to  divest  the  srUer  of 

Page,  83  Maine,  234  ;  Block  p.  Haseitine,  tide.    Wyckoff  o.  Vicary,  75  Hun,  409; 

3  Ind.  App.  491  ;  Gunther  v.  UUnch,  82  see  London  Shipowners'  A»*n  p.  London 

Wis.  222  ;  Baird  p.  Shipman,  130  lU.  16 ;  &  I.  D.  J.  Committee,  [1892]  3  Ch.  S42. 

Firbank  p.  Humphreys,  18  Q.  B.  D.  60  ;  If  the  supposed  principal  does  not  exist, 

British  M.  B.  Co.  p.  Chamwood  F.  Ry.,  or  is  under  legal  disabUity  to  contract, 

id.  714.  there  is  said  to  be  no  mle  of  law  which 

Upon  a  written  contract  between  agents,  makes  the  agent  himself  the  cootraGting 

which  is  not  in  terms  inconsistent  with  the  party.     Hollman  p.  PuUin,  1  C.  4  E.  254. 

existence  of  their  agencies,  one  undisclosed  Recovery  of  judgment  against  one  who  in 

principal  may  sue   the  other.      Darrow  making  a  purchase  was  another's  agent, 

p.  H.  R.  Home  P.  Co.,  57  Fed.  Rep.  463.  though  not  known  so  to  be,  is  not  an  eke- 

If  an  undisclosed  principal  sites  upon  a  tion  precluding  a  subsequent  suit  agaimt 

contract  of  sale  msde  by  his  agent,  the  the  principal.     Remmel  v.  Townsend,  81 

buyer  can  set  off  a  debt  due  him  from  the  Hun»  353. 
agent  only  when  the  principal's  conduct 
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And  if  the  agent  even  buys  in  his  own  name,  but  for  the  benefit 
of  his  principal,  and  without  disclosing  his  name,  the  principal 


§§  268,  290,  lays  down  the  role  that  agents  or  factors  for  merchants  residing  in  foreign 
countries  are  personally  liable  on  contracts  made  by  them  for  their  principals,  and  this 
without  any  distinction,  whether  they  describe  themselves  as  agents  or  not  The  legal 
presumption  is,  that  the  credit  is  given  to  the  agent  exclosively.  The  Supreme  Court 
of  New  York,  in  Kirkpatrick  v,  Stainer,  adhered,  however,  to  the  old  rule,  and  held 
that  the  agent  was  not  personally  responsible  when  he  appeared  in  the  transaction  as 
an  agent  only,  and  dealt  with  the  plaintiff  in  that  known  character.  The  court  held 
that  there  was  no  distinction  known  to  our  law  on  this  point,  between  an  agent  acting 
for  a  foreign  and  for  a  domestic  house.  This  decision  was  affirmed  in  the  Court  of 
Errors,  in  December,  18S9.  22  Wend.  244.  Mr.  Senator  Yerplanck  gave  the  opinion 
of  the  Court  of  Errors,  and  he  examined  the  question  with  learning  and  ability.  He 
held  that  there  was  no  general  presumption  known  to  our  law  and  commercial  usages  ; 
that  the  credit  in  such  cases  was  given  exclusively  to  the  agent,  and  that  the  English 
coses,  on  which  the  presumption  as  a  settled  rule  of  law  was  deduced,  in  the  treatise 
referred  to,  were  of  recent  origin,  and  founded  on  special  or  local  usage  in  England,  and 
one  not  adopted  here.  He  cited  Eyre,  C.  J.,  in  De  Gaillon  v.  L'Aigle,  1  Bos.  &  P. 
868  ;  Bayley,  J.,  in  Paterson  v.  Gandasequi,  15  East,  70 ;  Lord  Tenterden,  in  Thomp- 
son P.  Davenport,  9  Bam.  k  Cress.  78  ;  Lloyd's  Notes  to  Paley  on  Agency.  He  ques- 
tioned the  policy  of  the  rule  that  credit  on  sales  or  consignments  was  not  presumed  to 
be  given  to  well-established  foreign  houses,  but  to  temporary  agents,  in  exoneration  of 
their  principals  ;  and  that  until  the  course  of  business  had  established  such  a  rule  here, 
as  well  known  in  mercantile  usage  and  practice,  it  was  wisest  to  adhere  to  the  general 
law  of  agency,  holding  the  known  principal  responsible  when  the  agent  discloses  his 
name,  and  acts  avowedly  and  authorizedly  on  his  behalf,  and  leaving  it  to  the  discretion 
of  the  American  trader  to  obtain  the  security  of  the  factor  or  agent,  when  he  judges  it 


from  the  contract  and  the  surrounding  cir- 
cumstances, and  capable  of  being  explained 
by  the  custom  of  trade  where  any  such  can 
be  shown.  The  fact  of  the  principal  being 
a  foreigner  is  entitled  to  some  weight ; 
but  there  is  no  rule  of  law  that  the  agent 
is  liable  personally  in  all  cases  where  the 
principal  is  a  foreigner  residing  abroad. 
Where  the  contract  is  in  writing  and  pur- 
ports to  bind  the  principal  only,  and  no 
custom  is  shown  to  exist,  the  agent  will 
not  be  liable.  Green  v.  Eopke,  18  C.  B. 
549 ;  Mahony  r.  Eekul^,  14  C.  B.  890 ; 
Paice  V.  Walker,  L.  R.  6  Ex.  178,  177  ; 
Bray  v.  Eettell,  1  Allen,  80  ;  see  Rogers 
V.  March,  38  Me.  106 ;  and  a  foreign 
principal  may  sue  in  his  own  name  for 
goods  sold,  although  the  agency  was  not 
disclosed  at  the  time  of  the  sale,  Barry  r. 
PUge,  10  Gray,  398.     lUndiaelosed  Princi- 


pal. — The  general  rule  that  an  undlBclosed 
principal  may  sue  or  be  sued  upon  disclos- 
ure, is  sustained  in  Curtis  v,  Williamson, 
10  L.  R.  Q.  B.  57  ;  Armstrong  v.  Stokes, 
7  L.  R.  Q.  B.  598  ;  Browning  tr.  Provincial 
Ins.  Co.,  5  L.  R  P.  C.  263 ;  Cobb  r. 
Knapp,  71  N.  Y.  848 ;  Beymer  v,  Bonsall, 
79  Penn.  St.  298  ;  Baltimore,  &c.  Oa  v, 
Fletcher  (Md.,  1884),  17  Rep.  557.  The 
agent  having  had  actual  though  not  appar- 
ent authority,  and  having  intended  to 
exercise  it,  the  principal  is  properly  held 
bound,  and  being  bound  is  held  also  to 
have  the  right  to  sue,  subject  to  all  equi- 
ties between  the  agent  and  the  one  dealing 
with  him.  If  the  agent  did  not  disclose 
thnt  he  had  a  principal,  it  is  clear  that  he 
also  may  sue  or  be  sued,  since  the  one 
dealing  with  him  must  have  intended  to 
contract  with  him,  and  the  agent  will  not 
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is  also  bound  as  well  as  the  SLgentj  provided  the  goods  come  to 
his  use,  or  the  agent  acted  in  the  business  intrusted  to  him,  and 
according  to  his  power,  (b)     The  attorney  who  executes  a  power, 

best.  In  Taintor  v,  Prendergast,  3  Hill,  72,  it  was  admitted  that  there  may  be  a  ckir 
intent  shown  to  give  an  exclusive  credit  to  the  agent ;  and  that  if  the  principal  leade 
in  a  foreign  country,  that  intent  may  be  inferred  from  the  custom  of  tnde.  The 
Supreme  Court  of  Louisiana,  in  the  Newcastle  K.  C.  v.  Bed  Biver  R.  B.  Co.,  1  Boh. 
(La. )  145,  followed  the  rule  laid  down  by  Mr.  Justice  Story  ;  and  it  was  also  followed 
in  McKenzie  v,  Nevius,  22  Me.  138.  In  the  opinion  of  Mr.  Justice  Bitsa,  in  the  ctK 
of  Hardy  v.  Fairbanks,  in  the  Supreme  Court  of  Nova  Scotia,  at  HalifaT,  in  April, 
1847,  this  question  arose  and  was  discussed  ;  and  the  conclusion  of  the  learned  jod^ 
seemed  to  be,  that  the  home  principal,  when  discovered,  will  be  liable  in  all  csaea, 
unless  he  can  discharge  himself ;  but  that  a  clear  case  of  liability  most  be  established 
against  the  foreigner,  for  the  presumption  will  be  in  his  favor  that  he  is  not  liable,  and 
the  onus  of  proof  will  rest  with  the  seller.  The  agent  may  be  deemed  alurays  re^nsi- 
ble  for  the  protection  of  the  seller,  and  the  liability  of  the  foreign  principal  becomes  s 
question  of  evidence  and  presumption  ;  and  as  to  the  remedy  of  the  foreign  prindpsl 
and  of  the  vendor  against  each  other,  that  must  be  a  question  of  evidence,  and  the  eaae 
which  they  can  generally  establish. 

{b)  Nelson  v,  Powell,  3  Doug.  410.  Upton  v.  Qray,  2  GreenL  373  ;  Thompson  v. 
Davenport,  9  B.  &  C.  78  ;  Cothay  v.  Fennell,  10  id.  671 ;  Beebee  v.  Robert,  12  Wend. 
413.  By  acting  in  his  own  name,  the  agent  only  adds  his  personal  obligation  to  that 
of  the  person  who  employs  him.  This  was  a  principle  in  the  Boman  law,  and  it  aj^)Iie8 
equally  to  our  own.  Dig.  14.  8,  17,  §  3  ;  Pothier,  Traits  des  Oblig.  n.  82  ;  Hopkins 
V,  Lacouture,  4  La.  64  ;  Hyde  r.Wolf,  ib.  234.  In  Andrews  «.  Estes,  2  Fairf.  267,  it 
was  held  that  the  rule  in  Combes*s  case,  that  an  agent  binds  himself,  eutd  nU  Atf 
principal,  unless  he  uses  the  name  of  his  principal,  applies  only  to  sealed  instruments. 
In  other  contracts,  it  is  sufficient  if  it  appear  in  the  contract  that  he  acted  as  agent, 
and  meant  to  bind  his  principal.     Evans  v.  Wells,  22  Wend.  324,  s.  p. 


be  permitted  to  deny  that  such  was  his  in- 
tention also.  But  if  only  the  name  of  the 
principal  was  left  undisclosed  the  question 
is  one  of  intention,  viz.  between  what 
parties  can  the  consensus  necessary  to  the 
contract  be  shown  to  exist,  or,  if  a  contract 
in  writing  or  under  seal  be  sued  on,  what 
parties  can  be  said  in  legal  contemplation 
to  have  executed  such  contract.  South- 
well  V,  Bowditch,  1  C.  P.  D.  374 ;  Gadd 
V.  Houghton,  1  Ex.  D.  357 ;  Hongh  v. 
Manzanos,  4  Ex.  D.  104  ;  Ogden  v.  Hall, 
40  L.  T.  751  ;  Weidner  v.  Hoggett,  1  C. 
P.  D.538;  Merrill  v.  Kenyon,  48  Conn. 
814.  Of  course  usage  may  furnish  strong 
evidence  as  to  such  intent.  Fleet  v.  Mur- 
ton,  L.  B.  7  Q.  B.  126  ;  Hutchinson  v. 
Tatham,  L.  B.  8  C.  P.  482 ;  Imperial 
Bank  v,  London,  &c.  Dock  Co.,  5  Oh.  D. 
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105  ;  Southwell  v,  Bowditch,  supra.  The 
right  of  a  third  party  dealing  with  the 
agent  to  sue  the  principal  will  be  bsrred 
where  the  principal  has  been  misled  hy  any 
act  of  such  third  party  into  supposing  be 
has  settled  with  the  agent,  and  in  such 
belief  has  himself  paid  the  agent  IrTise 
V.  Watson,  5  Q.  B.  D.  414  ;  Davison  r. 
Donaldson,  9  Q.  B.  D.  628,  commenting 
as  to  this  point  upon  Armstrong  v.  Stokes, 
supra,  A  commission  merohant  has  no 
implied  authority  to  bind  his  foreigQ 
principal,  whether  discloaed  or  not.  Arm- 
strong V.  Stokejt,  L.  R.  7  Q.  B.  598 ;  Hot- 
ton  V.  Bulloch,  L.  R.  9  Q.  B.  572; 
Elbinger  v.  Cbye,  L.  R.  8  Q.  B.  318.  See 
also  Maspono  v.  Mildred,  9  Q.  B  D* 
530.  —  B.] 
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as  by  giving  a  deed,  must  do  it  in  the  name  of  his  principal ;  for 
if  he  executes  it  in  his  own  name,  though  he  describes  himself 
to  be  agent  or  attorney  of  his  principal,  the  deed  is  held  to  be 
void ;  and  the  attorney  is  not  bound,  even  though  he  had  no 
authority  to  execute  the  deed,  when  it  appears  on  the  face  of  it 
to  be  the  deed  of  the  principal,  (c)  But  if  the  agent  binds  him- 
self personally,  and  engages  expressly  in  his  own  name,  he  will 
be  held  responsible,  though  he  should,  in  the  contract  or  cove- 
nant, give  himself  the  description  or  character  of  agent  ((i) 
And  though  the  attorney,  who  acts  without  authority,  but  in  the 
name  of  the  principal,  be  not  personally  bound  by  the  instru- 
ment he  executes,  if  it  contain  no  covenant  or  promise  on 
his  part,  yet  there  is  a  remedy  *  against  him  by  a  special  *  682 
action  upon  the  case,  for  assuming  to  act  when  he  had  no 
power,  (a)  If,  however,  the  authority  of  the  agent  be  coupled 
with  an  interest  in  the  property  itself,  he  may  contract  and  sell 
in  his  own  name.  This  is  illustrated  in  various  instances,  as 
in  the  case  of  factors,  masters  of  ships,  and  moii;gagees.  (i) 
The  case  of  a  master  of  a  ship  is  an  exception  to  the  general 
rule,  and  though  he  contracts  within  the  ordinary  scope  of  his 
powers,  ho  is,  in  general,  personally  responsible,  as  well  as  the 
owner,  upon  all  contracts  made  by  him  for  the  employment, 
repairs,  and  supplies  of  the  ship.  This  is  the  rule  of  the  mari- 
time law,  and  it  was  taken  from  the  Roman  law,  and  is  founded 


(e)  Combes's  Case,  9  Co.  76  ;  Frontin  v.  Small,  2  Ld.  Raym.  1418 ;  Wilks  v.  Back, 
2  East,  142 ;  Gwillim*8  Bacon's  Abr.  tit.  Leases,  1,  sec.  10 ;  Bogart  v.  De  Bussy,  6 
Johns.  94  ;  Fowler  v.  Shearer,  7  Mass.  14,  19 ;  Stinchfield  v.  Little,  1  Greenl.  281  ; 
Hopkins  v.  Mehaffy,  11  Serg.  &  R.126  ;  Smith  v.  Perry,  1  Harr.  &  J.  706  ;  Harper  v. 
Hampton,  ib.  622 ;  Townsend  v.  Coming,  23  Wend.  485.  In  the  American  Jurist, 
iii.  71-85,  there  is  a  very  critical  examination  of  all  the  cases,  and  especially  of 
Combes*8  case,  the  great  leading  case  for  the  doctrine  in  the  text,  by  Mr.  Hoffman,  of 
Baltimore,  the  learned  anthor  of  the  Legal  Outlines.  But  in  the  State  of  Maine,  by 
act  of  1823,  a  deed  by  an  agent  in  his  own  name  is  valid,  provided  he  had  authority, 
and  it  appears  on  the  face  of  the  deed  that  he  meant  to  execute  the  authority. 

{d)  Appleton  v.  Binks,  5  East,  148  ;  Forster  v.  Fuller,  6  Mass.  58  ;  Duvall  v.  Craig, 
2  Wheaton,  56  ;  Tippets  v.  Walker,  4  Mass.  595  ;  White  v.  Skinner,  13  Johns.  807 ; 
Stone  V,  Wood,  7  Cowen,  458 ;  Fash  v.  Roas,  2  Hill  (S.  C),  294. 

(a)  Long  V,  Colbum,  11  Mass.  97  ;  Harper  v.  Little,  2  Oreenl.  14  ;  Delius  v.  Caw- 
thorn,  2  Dey.  (N.  C. )  90  ;  Emerigon,  Traits  des  Contrats  k  la  Grosse,  ii.  458,  461,  468, 
lays  down  the  rule,  and  applies  it  to  the  captain  of  a  ship,  who,  he  says,  is  personally 
answerable,  if  he  draws  a  bill  in  his  character  of  agent,  without  authority. 

(&)  Paley  on  Agency,  by  Lloyd,  207»  208,  288,  289 ;  Stoiy  on  Agency,  2d  ed.  {  164 
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/<!  Kdi  9,  Out,  Ofvper,  «M,  CS» ;  Fs 
hu.'j^^i^  ymn  X  t,  t  tad  Z;  fjmttsi^M, 

Ad*  —  WJMm  aa  aipcait  aalrri  s  wnxttm 
ttmumei  which  he  has  mo  actLoritf  t0 
iibaJM,  b«t  wfaieh  porf^aru  to  bcod  tfe 
^ndptl  tmljf  it  is  <I<ar,  hj  tlie  weight 
of  tathrmtj,  thst  he  eamw-X  be  ftKd  on 
that  eoDtra/irt.  Lmt  v,  Ni/^holiofi,  IS  Q. 
B,  5^;3 ;  JefU  »,  Yc/rk,  4  Ciuh,  S71 ;  10 
r>i«h.  3^ ;  Dfmper  9,  Mjm.  Steam  Heat* 
iog  Co,,  5  Alien,  3S8 ;  Ot^d^n  r.  Bajmond, 
22  O/nn.  379 ;  Tajior  v,  .Sbelu>D,  30  Coao. 
122;  DoDcan  v,  5ii«i»  32  III.  532;  Shcf- 
fteM  p,  Ladfie,  16  Midd.  3SS.  The  earij 
caaea  in  New  York  to  the  contnrj  are 
qoalified  in  Walker  p.  Bank  of  New  York, 
6  8«I(L  (9  N.  Y.)  592,  and  donbted  in 
White  V,  MadiAon,  2&  H.  Y.  117.  Bat 
the  cotttraiy  doctrine  is  maintained  in 
Weare  v,  QorB^  44  N.  H.  190,  where  the 
point  decided,  however,  may  go  not  mnch 
further  than  Kelner  v,  Baxter,  L.  B.  2  C. 
P.  174 ;  Pratt  v.  Beaapre,  18  Minn.  187. 
The  current  of  authority  is  in  faror  of  the 
proposition  that  the  agent  impliedly  war- 
rants his  anthority,  and  may  be  sned  ex 
eaiUractu  on  his  warranty.  Collen  v. 
Wright,  8  EL  a  BL  647 ;  7  id.  301 ; 
Cherry  v.  Colonial  Bank  of  Australasia, 
L.  R.  8  P.  C.  24 ;  Pow  v,  Davis,  1  Bert  ' 
4k  S.  220 ;  Spedding  v.  Nevell,  L.  R.  4  C. 
P.  213 ;  Godwin  v.  Francis,  L.  R.  6  C.  P. 


2,4«; 


1  T-  1 

14.  1; 


Q.  &  274 ;  Wirae  r- 
117,  124 ;   y«  f«  5; 
Col,  S4  Ck.    D.   a 
Caioa  TeL  Col,  111 
beea  oljectad  u>  Kkis 
make  the  agi^nt  Hahfe  iv 


of  Cockbon^  C.  J.,  ia  CoOem  c  Wrxit. 
jM^m,  in.  F.tA   Cb.  ;}  wmk  it  has  faea 
laid  down  that  tlie  only  aetioB  vnoU  be  a 
special  actioo  on  tiie  eaae.    Jefts  a.  York, 
tupra;  BaiUett  v. Todccr,  104  Masi.  33« ; 
Noyea  r.  Loring,  55  Me.  408 ;  McCoriT 
V.   BogeiB,  21   Win    197,    202.    ^f^  « 
special  actioD  where  there  Is  fiaad  or  ^ 
eeit  is  mid  to  be  e  distiiict  anaticr  la  Ckoiy 
9.  Colonial  Btak,  WKprtL    The  doctrine  of 
Williamson  v.  AllisoD,  oaie,  490.  a.  I* 
however,  shoold  be  botne  in  mind,  aeoord* 
ing  to  which  it  might  be  that  even  in  the 
latter  form  of  action  e  wdaiier  need  not  be 
alleged.     It  has  been  admitted  in  EngUnd 
that  an  agent,  e.  g.  the  director  of  a  eom- 
pany,  wonld  not  be  liable  for  s  misrepre* 
sentation  of  a  point  of  law.     Beattie  v* 
Lord  Ebary,  L.  R.  7  Ch.  777,  800.    Cora- 
pare  Piggott  V.  Stratton,  1  De  6.,  F.  &  J- 
83,  60.    As  to  the  company's  liability, 
see  284,  n.  1 ;  300,  1,  (c). 
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as  the  real  and  sole  owner,  the  principal  may  nevertheless  after- 
wards bring  his  action  upon  the  contract  against  the  purchaser, 
but  the  latter,  if  he  bona  fide  dealt  with  the  factor  as  owner,  will 
be  entitled  to  set  off  any  claim  he  may  have  against  the  factor, 
in  answer  to  the  demand  of  the  principal.  (/) '  When  the  party 
dealing  with  an  agent,  and  with  knowledge  of  the  agency,  elects 
to  make  the  agent  his  debtor,  he  cannot  afterwards  have  recourse 
against  the  principal,  {g) 

(8.)  Public  and  Private  Agents.  — There  is  a  distinction  in 
the  books  between  public  and  private  agents,  on  the  point  of 
personal  responsibility.  If  an  agent,  on  behalf  of  the  govern- 
ment, makes  a  contract,  and  describes  himself  as  such,  he  is  not 
personally  bound,  even  though  the  terms  of  the  contract  be  such 
as  might,  in  a  case  of  a  private  nature,  involve  him  in  a  per- 
sonal obligation,  (h)  The  reason  of  the  distinction  is,  that 
*  it  is  not  to  be  presumed  that  a  public  agent  meant  to  *  688 
bind  himself  individually  for  the  government;  and  the 
party  who  deals  with  him  in  that  character  is  justly  supposed  to 
rely  upon  the  good  faith  and  undoubted  ability  of  the  govern- 
ment. But  the  agent  in  behalf  of  the  public  mai/  still  bind  him- 
self by  an  express  engagement,  and  the  distinction  terminates  in 
a  question  of  evidence.  The  inquiry  in  all  the  cases  is,  to  whom 
was  the  credit,  in  the  contemplation  of  the  parties,  intended  to 

• 

(/)  Ralnme  o.  Williama,  cited  in  7  T.  R.  860,  Dote;  George  v.  CUgett,  ib.  859  ; 
[Borrles  v.  Imperial  Ottoman  Bank,  9  L.  R.  C.  P.  88  ;  Ex  parU  Dizon,  4  Ch.  D.  188 ;] 
Gordon  v.  Clmrch,  2  Caines,  299 ;  Hogan  v.  Sborb^  24  Wend.  458  ;  Taintor  v.  Prender- 
gast,  8  Hill,  72  ;  Chambre,  J.,  in  8  Bos.  &  P.  490 ;  Seignior  4k  Wobner's  Case,  Godb. 
860  ;  Story  on  Agency,  2d  ed.  §§  420,  421. 

(g)  Paterson  v.  Gandaseqni,  15  East,  62  ;  Addison  v.  Gandaaequi,  4  Taunt.  574. 

{h)  Macbeath  v.  Haldimand,  1  T.  R.  172;  Unwin  v.  Wolseley,  ib.  674 ;  Gidley  v. 
Lord  Palmerston,  8  Brod.  &  B.  275 ;  Brown  «.  Austin,  1  Mass.  208 ;  Dawes  v.  Jack- 
son, 9  Mass.  490  ;  Hodgson  v.  Dexter,  1  Cranch,  845  ;  Walker  v.  Swartwout,  12  Johns. 
444;  Rathbon  v.  Bndlong,  15  id.  1 ;  Adams  v.  Whittlesey,  8  Conn.  560  ;  Stinchfield 
V.  Little,  1  GreenL  281 ;  Enloe  v.  Hall,  1  Humph.  (Tenn.)  808. 

*  But  if  the  purchaser  knew  that  the  Brinsley,  18  C.  B.  N.  s.  467.     See  Fish  v. 

party  of  whom  he  bought  goods  was  sell-  Eempton,  7  C.  B.  687  ;  Dresser  v.  Nor- 

ing  them  as  agent,  he  could  not  set  off,  wood,  17  C.  B.  v,  s.  466 ;  and,  especially, 

in  an  action  by  the  principal  for  their  Turner  v.  Thomas,  L.  R.  6  C.  P.  610.    See 

price,  a  debt  due  to  him  from  the  agent,  further,  Priestly  v,  Femie,  8  Hurlst.  &  C. 

although  he  did  not  at  the  time  of  pur-  977 ;  Kingsley  v,  Davis,  104  Mass.  178 ; 

chase  know  or  hare  the  means  of  know*  iii.  161,  n.  1. 
ing  who  was  the  real  owner.    Semenza  v. 
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be  given.     This  is  the  general  inference  to  be  drawn  from  all 
the  cases,  and  it  is  expressly  declared  in  some  of  them.(a)i 

(a)  12  Johns.  385  ;  15  id.  1;  Opinions  of  the  Attorneys  Genend,  ii.  962  [661,  Ang. 
5,  1834  (?).]     A  pablic  agent,  as,  for  instance,  a  commissioner  for  paving  streeti,  or 
the  superintendent  of  repairs  on  the  canals,  is  personally  responsible  in  damages  for 
misfeasance  and  excess  of  authority,  through  the  negligence  of  workmen  nnder  him. 
Leader  v.  Moxon,  8  Wilson,  461 ;  Uall  v.  Smith,  2  Bing.  156  ;  Shepherd  r.  Lincoln, 
17  Wend.  250.     So,  money  obtained  by  a  public  officer,  illegally^  may  be  recoTerel 
back  by  a  suit  against  him  personally.     Story  on  Agency,  2d  ed.  §  307,  and  the  csks 
there  cited.    The  general  principle  is,  that  an  agent  is  liable  to  third  persons  for  acts 
of  misfeasance  and  positive  wrong  ;  but  for  mere  nonfeasances  and  negligences  in  the 
course  of  his  employment,  he  is  answerable  only  to  his  principal,  and  the  principal  is 
answerable  over  to  the  third  party.     Agents  and  attorneys  using  reasonable  skill  ud 
ordinary  diligence  in  the  exercise  of  their  agency  are  not  responsible  for  injuries  aiisioj^ 
from  mistakes  in  a  doubtful  point  of  law.    Mechanics'  Bank  v.  Merchants*  Bank,  6 
Mete  13  ;  &  p.  4  Burr.  2060  ;  12  G.  &  Fin.  91.    The  case  of  the  postmaster  geneni 
is  an  exception,  and  he  is  not  liable  for  any  of  his  deputies  or  clerks,  on  obvious  prin- 
ciples of  public  policy.     Lane  «.  Cotton,  1  Ld.  Raym.  646,  655  ;  8.  c.  IS  Mod.  488 ; 
Story  on  Agency,  c  12  ;  t^pra^  610.     So,  public  officers  generally  are  responsibk  Igi 
their  own  acts  and  negligences,  but  not  for  those  of  their  subordinate  officers.    Hall  f. 
Smith,  2  Bing.  156  ;  Nicholson  •'.Mounsey,  15  East,  384.   In  ordinary  cases  of  private 
individuals,  the  principal  is  liable  to  third  peioons  for  the  frauds,  torts,  misfessucea, 
Diligences,  and  defaults  of  the  agent,  even  though  the  conduct  uf  the  agent  was  with- 
out his  participation,  consent,  or  knowledge,  provided  the  breach  or  want  of  datf 
aroee  in  the  course  of  his  employment,  and  was  not  a  wilful  departure  from  W    Paky 
on  Agency,  by  Lioyd,  297-307  ;  Story  on  Agency,  465-477 ;  Laaghter  «.  Pdntrr,  5 
B.  &  C.  547  ;  Lonsdale  r.  Littledale,  2  H.  Bl.  267  ;  Bush  v.  Steiiuna&,  1  Boa.  4  P. 
404  ;  McManus  v.  Crickett,  1  Esst,  106.     Vide  tupm,  259,  260.    But  there  is  also  a 
qualification  to  this  doctrine  in  the  case  of  masters  of  mer^antfs'  ?]  vessels  and  of 
steamboats,  who  are  responsible,  as  principals  and  common  carriers,  ."or  the  misfesaasett 
and  negligences  of  the  servants  under  them ;  and  this  responsibility  ^  foond^d  on 
solid  principles  of  maritime  policy.    It  prevails  in  the  maritiiiie  jurisprndenee  d 
Europe,  and  has  its  foundations  laid  deep  in  the  Roman  law.    Dig.  4. 9. 1.  Seetufra, 
609,  632,  note  (e). 

>  As  to  pablic  agents,  see  610  ;  as  to  [Forbes  v,  Lee  Coiisrrraney  Board,  4  Ex. 

the  liability  for  torts  of  companies  ineor-  D.    116  :  Winch  v.   Omservatora  of  the 

porated    for   public  purposes,  and  only  Thames,  L.  R.  9  a  P.  878 ;  Tht  Qwes 

authorised  to  receive  tolls  sufficient  to  v.  Williams,  9  App.  C^  418.] 
maintain  their  works,  see  274,  n.  1;  Mer^  The  general  principle  as  to  the  fxtnt 

sey  Docks Trastees  ».  Gibba.  UR.  1  H.  L.  of  an  agenfs  liability  for  torts  to  othew 

93,  where  the  cases  are  coUected  and  com-  th^  his  principal,  stated  below  in  ooce 

mented  on,   induding  those  cited  ante,  (a),  is  exempUBed  in  Cnllen  s.  Tbomaon. 

610,  and  HaU  v.  Smith,  663,  n.  (a),  which  4  Macq.  H.  L.  424 ;  Spnjghts  e.  Hawl<T. 

is  explained  L.  R.  ]  H.  U  115,  116.    See  39  N.  Y.  441 ;  Colvin  r.  Holhwok.  i 

also  Coe  v.  Wi8^  U  R.  1  Q.  R  711 ;  7  Comst  126,  129 ;  Henahaw  ».  NoM*.  ^ 

Best&S.  831;  rev«ning8.c.6Best&&  OhioSt.236.    As  to  tiie  IJabOi^  <^  pa** 

440,  and  approving  the  dissenting  opinion  dpal,  see  960,  n.  L 
of  Blackburn,  J.,  in  the   oout  beknr. 

[1042] 


LECT.  XU.] 


OF  PERSONAL  PBOPEBTT. 


688 


(9.)  Sub-agents  and  Joint  Agents.  —  An  agent  ordinarily,  and 
without  express  authority,  or  a  fair  presumption  of  one,  growing 
out  of  the  particular  transaction  or  the  usage  of  trade,  has  not 
power  to  employ  a  sub-agent  to  do  the  business,  without  the 
knowledge  or  consent  of  his  principal.  The  maxim  is,  that 
delegatus  non  pote,st  delegare^  and  the  agency  is  generally  a  per- 
sonal trust  and  confidence  which  cannot  be  delegated;  for  the 
principal  employs  the  agent  from  the  opinion  which  he  has  of 
his  personal  skill  and  integrity,  and  the  latter  has  no  right  to 
turn  his  principal  over  to  another,  of  whom  he  knows  noth- 
ing. (6)  *    And  if  the  authority,  in  a  matter  of  mere  private  con- 

(h)  Combes's  Case,  9  Co.  75  ;  Ingram  v.  logram,  2  Atk.  88  ;  Attorney  General  v. 
fierryman,  cited  in  2  Yea.  Sr.  643 ;  Solly  v.  Rathboue,  2  Manle  &  S.  298  ;  Cockran  v, 
Irlani,  ib.  808  ;  Schmaling  v,  Thomlinson,  6  Taunt  147 ;  Lyon  v.  Jerome,  26  Wend. 
485.  There  must  be  in  such  cases  a  special  power  of  substitution.  Coles  v,  Treco- 
thick,  9  Ves.  234,  261 ;  Story  on  Agency.  18-17,  2d  ed.  [§§  11-16.]  In  this  latter 
work,  it  is  said,  17,  that  the  substituted  agent  may  stiU  be  responsible  to  the  original 
agent,  inasmuch  as  the  latter  is  responsible  to  the  principal ;  and  if  a  sub-agent  be 
employed  in  the  business  of  the  agency,  he  has  the  same  rights,  and  is  bound  to  the 
same  duties,  as  if  he  was  the  principal.  Story  on  Agency,  §  386.  But,  in  general, 
sub-agents,  acting  ex  eoTUraetu,  are  responsible  only  to  the  immediate  agents  who  em- 
ploy them,  and  not  to  the  principal  of  such  agents.  Trafton  v.  United  States,  8  Stor}', 
646.  Tlie  conclusion  from  the  cases  seems  to  be,  that  if  a  sub-agent  be  employed  by 
the  agent  to  receive  money  for  the  principal,  or  if  such  an  authority  be  fairly  implied 
from  circumstances,  the  principal  may  treat  the  sub-agent  as  his  agent,  and  sue  for  the 
money.  1  Peters,  25  ,  1  How.  284 ;  8  id.  768.  See  Holcombe's  Leading  Cases  on 
Commercial  Law,  22,  where  the  subject  and  cases  are  fully  discussed  in  a  note.  The 
principal  is  liable  to  third  persons  in  a  civil  suit  for  frauds,  or  misfeasances,  or  neglect 
of  duty  in  his  agent,  or  in  those  whom  his  agent  employs,  though  the  principal  did  not 
authorize  or  assent  to  it.  The  liability  runs  tkrragh  all  the  stages  of  the  service. 
Story  on  Agency,  c.  17,  §§  452,  454.  In  Sproul  v.  Hemmingway,  14  Pick.  1,  in  the 
case  of  a  brig  towed  at  the  stem  of  a  steamboat  employed  in  the  business  of  towing 
vessels  in  the  Mississippi,  and  through  the  negligence  of  the  master  and  crew  of  the 
steamboat  the  brig  was  brought  into  collision  with  a  vessel  lying  at  anchor,  and  did 
damage  to  it,  it  was  held  that  the  owner  of  the  brig  was  not  liable  for  the  damage,  and 
on  the  ground  that  the  master  and  crew  of  the  steamboat  were  not  in  any  sense  his 
agents,  and  that  there  was  no  negligence  or  misconduct  on  the  part  of  the  master  and 
crew  of  the  towed  brig. 


'  The  general  rule  is  recognized  in 
Warner  v.  Martin,  11  How.  209,  228 ; 
Rossiter  v,  Trafalgar  Life  Ass.  Co.,  27 
Beav.  877.  [See  New  Zealand,  &c.  Land 
Co.  V.  Watson,  7  Q.  B.  D.  874.]  The 
power  to  perform  a  mere  ministerial  act 
may  be  delegated.  Williams  i7.  Woods, 
16  Md.  220;  Commercial  Bank  of  Lake 


Erie  V.  Norton,  1  Hill,  501.  And  in  some 
cases  a  usage  of  trade  has  been  held  to 
authorize  an  agent  employed  to  buy,  to 
employ  a  broker,  in  which  case  it  is  said 
that  he  is  not  liable  for  the  errors  or  mis- 
conduct of  the  sub-agent  if  he  has  used 
due  care  in  his  selection.  Darling  v. 
Stanwood,  14  Allen,  504. 
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eem,  be  confided  to  0iore  dian  one  agent  it  is  requisite  dut  ill 
join  in  execution  of  tiie  power,  and  tliej  are  jointlj  responsible 
for  each  other;  though  the  cases  admit  the  mle  to  be  different 
in  a  matter  of  public  trust,  or  of  pover  conferred  lor  poblic  par- 
poses ;  and  if  all  meet  in  the  latter  case,  the  act  of  the  majoritr 

will  bind.(<r> 
*634  *a  Of  tte  Acme's  Sight  of  Uan. — The  lien  here  referred 
to  is  the  right  of  an  agent  to  retain  possession  of  prc^rtr 
belonging  to  another,  until  some  demand  of  his  is  satisfied.  It 
is  created  either  by  common  law,  or  bj  the  usage  of  trade,  or  bj 
the  express  agreement  of  [or?]  particular  usage  of  the  parties,  (a) 
A  lien,  said  C.  J.  Tindal,(ft)  only  can  arise  in  one  of  three 
ways :  1.  By  an  express  contract ;  2.  By  a  general  courw  of 
dealing  in  the  trade  in  which  the  lien  is  set  up;  3.  From  the 
particular  circumstances  of  the  dealing  between  the  parties. 

(1. )  Far  Service  rendered.  —  A  general  lien  is  the  right  to 
retain  the  property  of  another,  for  a  general  balance  of  accounts: 
but  a  particular  lien  is  a  right  to  retain  it  only  for  :^  chai^  on 
account  of  labor  employed  or  expenses  bestowed  upon  the  iden- 
tical property  detained.  The  former  is  taken  strictly,  but  the 
latter  is  favored  in  law.(c)  The  right  rests  on  principles  of 
natural  equity  and  commercial  necessity,  and  it  prevents  cir- 
cuity of  action,  and  gives  security  and  confidence  to  agents. 

Where  a  person,  from  the  nature  of  his  occupation,  is  under 
obligation,  according  to  his  means,  to  receive,  and  be  at  trouble 
and  expense  about  the  personal  property  of  another,  he  has  a 
particular  lien  upon  il;;  and  the  law  has  given  this  privilege  to 
persons  concerned  in  certain  trades  and  occupations,  which  are 
necessary  for  the  accommodation  of  the  publia  Upon  this 
ground,  common  carriers,  innkeepers,  and  farriers  had  a  par- 

(e)  (Irindley  v.  Barker,  1  Bos.  4k  P.  229  ;  Towne  v.  Jaquith,  6  Mass.  46  ;  Gnen  v. 
Millor,  6  Jolms.  39 ;  Baltimore  Turnpike,  5  Binoey,  481,  [484]  ;  Patterson  v.  Leantt 
4  Conn.  50  ;  The  King  v.  Beeston,  3  T.  R.  592  ;  Lawrence,  J.,  in  Withnell  v.  Gartham, 
fl  T.  H.  888  ;  M'Cready  v,  Ouardiana  of  the  Poor,  9  Serg.  &  R.  99 ;  FirBt  Parish  in 
Hutton  p.  ('ole,  8  Pick.  244,  246  ;  Ex  parU  Rogers,  7  Cowen,  52«  ;  Jewett  r.  Altoo, 
7  N.  H.  253  ;  Downing  o.  Rugar.  21  Wend.  178  ;  Johnston  ».  Bingham,  9  Watts  4  3. 
66  ;  Story  on  Agency.  2d  ed.  §f  41-44.     Fide  supra,  298. 

(a)  Lord  Mansfield,  in  Green  r.  Fanner,  4  Burr.  2221. 

(A)  ForgusMon  v.  Norman,  6  Bing.  N.  C.  76. 

(r)  Heath.  J.,  3  Bos.  &  P.  494  ;  Tindal,  C.  J.,  4  Carr.  k  P.  152  ;  Scarfe  v.  MoigBm 
[4  M.  A  W.  270 ;]  Exch.  Trin.  Term,  1888. 
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ticular  lien  by  the  common  law;((i)  for  they  were  bound,  as 
Lord  Holt  said,  {e)  to  serve  the  public  to  the  utmost  extent  and 
ability  of  their  employment;  and  an  action  lies  against 
them  if  they  refuse  without  adequate  *  reason.  But  though  *  636 
the  right  of  lien  probably  originated  in  those  cases  in 
which  there  was  an  obligation  arising  out  of  the  public  employ- 
ment, to  receive  the  goods,  it  is  not  now  confined  to  that  class 
of  persons ;  and  in  a  variety  of  cases,  a  person  has  a  right  to 
detain  goods  delivered  to  him  to  have  labor  bestowed  on  them, 
who  would  not  be  obliged  to  receive  the  goods,  in  the  first 
instance,  contrary  to  his  inclination.  It  is  now  the  general 
rule,  that  every  bailee  for  hire,  who,  by  his  labor  and  skill,  has 
imparted  an  additional  value  to  the  goods,  has  a  lien  upon  the 
property  for  his  reasonable  charges,  (a)  ^  A  tailor  or  dyer  is  not 
bound  to  accept  an  employment  from  any  one  that  offers  it,  and 
yet  they  have  a  particular  lien,  by  the  common  law,  upon  the 
cloth  placed  in  their  hands  to  be  dyied,  or  worked  up  into  a  gar- 
ment {b)    The  same  right  of  a  particular  or  specific  lien  applies 

(rf)  Naylor  ».  Mangles,  1  Esp.  109 ;  York  v.  Grindstone,  1  Salk.  888  ;  [Yorke  p. 
GreenRiigh.]  2  Ld.  Raym.  866  ;  8.  c,  Chambre,  J.,  8  Bos.  &  P.  56  ;  Rushforth  v.  Had- 
field.  7  East,  224  ;  21  Hen.  VI.  56  •  Keilw.  50  ;  Popham,  C.  J.,  Yelv.  67  ;  Carlisle  v. 
Qnattlebaam,  2  Bailey  (S.  C. ),  462.  This  lien  does  not  extend  to  agisters  and  livery 
Btahle  keepers,  without  a  special  agreement,  or  the  horse  be  taken  for  training.  Lord 
Holt,  in  Yorke  v.  Greenwigh,  supra  ;  Bevan  v.  Waters,  8  Carr.  &  P.  620  ;  Wallace  v, 
Woodgate,  1  Carr.  fc  P.  575.  See  also  Judson  r.  Etheridge,  1  Cr.  &  M.  748 ;  GrinneU 
r.  Cook,  8  HiU  (N.  Y.),  492;  Jackson  «.  Cummins,  5  M.  ft  W.  842.  Nor  does  the 
innkeeper's  right  of  lien  extend  to  the  person  of  his  guest,  or  to  his  wearing  apparel. 
Sunbop  V,  Alford,  1  Horn  &  H.  Exch.  18  ;  [8  M.  &  W.  248,  8.  c]  [In  Mulliner  v. 
Florence,  8  Q.  B.  D.  484,  an  innkeeper's  lien  was  held  to  extend  to  all  the  property  of 
the  guest  placed  under  the  protection  of  the  inn  for  the  full  amount  of  the  innkeeper's 
bill.  Threfall  v,  Borwick,  10  L.  R,  Q.  B.  210.  So  a  carrier's  lien  is  upon  every  part 
of  the  goods  consigned  for  the  whole  freight  Potts  ».  New  York,  Ac.  R.  R.  Co.,  181 
Mass.  466.  See  also  Hensel  v.  Noble,  96  Penn.  St.  846, 8.  P.  A  banker  has  been  held 
to  have  a  general  lien  for  the  balance  of  his  account  Kelly  v,  Phelan,  5  DiU,  228. 
The  subject  of  lien  is  very  largely  regulated  by  statute.  —  B.] 

(€)  Lane  v.  Cotton,  12  Mod.  484 ;  1  Ld.  Raym.  646. 

(a)  Grinnell  v.  Cook,  8  Hill  (N.  Y.),  491 ;  [White  v.  Smith,  44  N.  J.  L.  106  ; 
Hammond  v,  Danielson,  126  Mass.  294.  See  SmaU  v,  Robinson,  69  Me.  425  ;  The  B. 
F.  Woolsey,  7  Fed.  Rep.  108  ;  The  Two  Marys,  10  Fed.  Rep.  919.] 

(b)  Hob.  42;  Yelv.  67 ;  Green  v.  Farmer,  4  Burr.  2214 ;  Gose  v.  Waterhouse,  6 
East,  528,  in  ncHi. 

1  But  he  has  not  a  right  to  add  to  his  it  till  the  debt  is  paid.  Somes  p.  British 
lien  upon  a  chattel,  a  cha»e  for  keeping    Empire  Shipping  Co.,  8  H.  L.  C.  888. 
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to  a  miller,  printer,  tailor,  wharfinger,  warehanaeiiiaii,  or  vbo- 
ever  takes  property  in  the  way  of  his  trade  or  oocnpation,  to 
bestow  labor  or  expense  upon  it;  and  it  extends  to  the  viiole  of 
one  entire  work  upon  one  single  subject,  in  like  iminner  as  & 
carrier  has  a  lien  on  the  entire  cargo  for  his  whole  i^igliL 
The  lien  exists  equally  whether  there  be  an  agreement  to  pay  % 
stipulated  price,  or  only  an  implied  contract  to  pay  m  reasonable 
price.  (<?)  The  old  authorities,  which  went  to  establish  die 
proposition  that  the  lien  did  not  exist  in  cases  of  a  special 
agreement  for  the  price,  have  been  overruled,  as  contrary  to 
reason  and  the  principles  of  law ;  and  it  is  now  settled  to  exist 
equally  whether  there  be  or  be  not  an  agreement  for  the  pricey 
unless  there  be  a  future  time  of  payment  fixed;  and  then  the 
special  agreement  would  be  inconsistent  with  the  right  of  lien, 
and  would  destroy  it  (d) 

(c)  A  lien  at  coinm<m  law  "g"'*'—  the  right  of  detentioii  in  perwns  who  have  ht- 
stowed  labor  npon  an  artiele,  or  done  some  act  in  reference  to  it,  and  who  hare  tkii 
right  of  detention  till  reimbnmd  for  their  ezpenditnre  and  labor.  Whitman,  C.  J^ 
24  Me.  219. 

(<0  Blake  v.  Nicholaon,  3  Manle  4  S.  168  ;  Chase  p.  Westmore,  5  id.  180  ;  Cnw- 
shay  9.  Homfray,  4  B.  4  Aid.  50 ;  Bordict  v.  If  array,  3  Vt.  302.    The  statute  U«i 
of  the  states  generally  give  a  lien  to  mechsnics  and  others  on  boildings,  for  labor  be- 
stowed and  materials  famished  in  the  erection  of  them,  as  well  as  a  remedy  peTBonally 
agninst  the  owner  who  employed  theoL    This  ia  the  case  in  Maine,  MassadioseCti, 
Oonnecticat,  New  York  (Act  of  New  Yoik,  May  7,  1844),  New  Jersey,  PennsylfBoii, 
Ohio.     In  Ohio,  the  purchaser  of  a  steamboat,  with  notice  of  a  debt  created  on  aoooast 
of  it  by  the  original  owner,  takes  the  boat,  subject  to  such  debt    Steamboat  Warerief 
V.  Clements,  14  Ohio,  28  ;  Indiana,  Illinois,  Kentucky,  Mississipin,  Tennessee,  Sooth 
Carolina,  Alabama,  Loaisiana,  MisBonri,  Michigan,  kc    The  New  York  Statates  of 
April  20,  1830,  c.  330,  and  of  April  18,  1832,  c.  120,  give,  as  to  ike  eUy  of  New  Tort, 
under  contracts  written  or  by  parol,  between  the  owner  and  builder,   a  lien  on  the 
moneys  due  from  the  owner  to  the  contractor  for  the  same.      This  privilege  does  not 
extend  to  the  master  bailder  or  contractor.     He  mast  rely  on  his  contract  with  the 
owner  of  the  ground.    The  New  York  statates  are  remedial  only  to  the  creditors  of  tbe 
original  contractors.     22  Wend.  396.     The  lien  by  the  New  York  act  of  April  29, 
1844,  c.  220,  is  extended  to  persons  under  a  contract  'with  the  owner  or  his  agent,  who 
shall  perform  labor  or  famish  materials  upon  any  bailding  or  lot  in  ike  city.    The  hen 
to  be  upon  the  building  and  lot,  and  the  mode  of  relief  is  prescribed ;  and  by  tbe  act 
of  May  7,  1844,  c.  805,  the  same  provision  is  extended  to  the  several  cities,  and  to 
some  specified  villages  ihroughout  the  state.    So  also  in  South  Carolina,  the  lien  does 
not  extend  to  sabcontractora,  who  undertake  a  part  of  the  work  from  the  origiiul 
undertaker.     1  M'M.  431.     So,  in  Canada,  a  mason  has  a  special  privilege  in  tbe  na* 
ture  of  a  mortgage,  upon  buildings  erected  by  him,  and  for  repairs,  and  lasting  for  a 
year  and  a  day.     Jourdain  v.  Miville,  Stuart  (Lower  Canada),  263.      The  statute  of 
Pennsylvania,  of  16th  June,  1886,  gives  a  proceeding  in  rem,  and  the  building  itidf  is 
regarded  as  the  principal  debtor,  and  the  ground  as  only  an  appnrtenanoe  to  it,iB^ 
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(2.)  On  Q-ood^  found.  — If  goods  come  to  the  possession  of  a 
person  by  finding,  and  he  has  been  at  trouble  and  expense 
about  them,  he  has  a  *  lien  upon  the  goods  for  a  compen-  *  686 
sation  in  one  case  only,  and  that  is  the  case  of  goods  lost 
at  sea,  and  it  is  a  lien  for  salvage,  (a)  This  lien  is  dictated  by 
principles  of  commercial  necessity,  and  it  is  thought  to  stand 
upon  peculiar  grounds  of  maritime  policy,  (b)  It  does  not  apply 
to  cases  of  finding  upon  land ;  and  though  the  taking  care  of 
property  found  for  the  owner  be  a  meritorious  act,  and  one  which 
may  entitle  the  party  to  a  reasonable  recompense,  to  be  recovered 
in  an  action  of  assumpsit,  it  has  been  adjudged  (c)  not  to  give  a 
lien  in  favor  of  the  finder ;  and  he  is  bound  to  deliver  up  the 
chattel  upon  demand,  and  may  then  recur  to  his  action  for  a 
compensation.  If  the  rule  was  otherwise,  says  G.  J.  Eyre,  ill- 
designed  persons  might  turn  boats  and  vessels  adrift,  in  order 
that  they  might  be  paid  for  finding  them ;  and  it  is  best  to  put 
them  to  the  burden  of  making  out  the  quantum  of  their  recom- 
pense to  the  satisfaction  of  a  jury.  The  statute  of  New  York  {d) 
gives  to  the  person  who  takes  up  strayed  cattle  the  right  to 
demand  a  reasonable  charge  for  keeping  them ;  and,  independent 
of  that  provision,  there  is  no  lien  upon  goods  found.  ^ 

sold  with  it  Bickel  v.  James,  7  Watts,  9  ;  Pardon's  Dig.  688.  In  the  case  of  an  un- 
finished house  sold,  and  a  mortgage  taken  from  the  purchaser,  who  afterwards  went  on 
and  finished  the  house,  the  material  men  who  finished  the  house  and  furnished  the 
materials  were  held  entitled  to  priority  of  payment  over  the  mortgagee.  2  Serg.  &  B. 
188.  The  mechanic's  lien,  under  the  act  of  PennsyWania  of  1806,  was  on  the  build- 
ing, without  regard  to  the  owner,  and  a  sale  under  it  would  carry  the  right  of  the  re- 
mainderman, and  reyersioner  and  tenant.  But  the  act  of  1840  confined  the  sale  under 
the  mechanic's  lien  to  the  title  vested  in  the  person  in  possession  at  the  time  the 
building  was  erected.  O'Conner  v,  Warner,  4  Watts  &  S.  228.  See  further,  Hilliard's 
Abridgment  of  the  American  Law  of  Real  Property,  i.  854-861,  where  the  laws  and 
decisions  in  the  several  states  respecting  the  lien  of  mechanics  are  fully  coUected  and 
stated ;  and  I  take  this  occasion  to  observe  that  this  last  work  is  one  of  great  labor 
and  intrinsic  value.  The  New  York  law  is  deemed  insufficient  to  satisfy  contractors 
and  furnishers  of  materials  ;  and  they  are  desirous  to  have  it  more  extensive  and  effi- 
cient, and  to  prevent  the  transfer  of  the  property  until  their  claims  are  secured,  and 
to  have  the  law  apply  to  all  parts  of  the  state. 

(a)  Hartford  v,  Jones,  2  Salk.  654  ;  1  Ld.  Raym.  898,  s.  0.  Hamilton  v»  Davis* 
5  Burr.  2782  ;  Baring  v.  Day,  8  East,  57. 

(h)  Story,  J.,  2  Mason,  88.  (c)  Nicholson  v.  Chapman,  2  H.  Bl.  254. 

(d)  Laws  of  New  York,  sess.  80,  c.  2. 

^  The  general  rule  applies  to  involun-  the  chattels  until  demanded,  but  not 
tary  depositaries.  They  have  no  lien,  but  afterward.  Preston  v.  Neale,  12  Gray, 
are  entitled  to  compenaation  for  storing    222.    But  if  the  loser  of  a  chattel  offer  a 
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(3. )  General  Lien.  —  A  general  lien  for  a  balance  of  accounts 
is  founded  on  custom,  and  is  not  favored;  and  it  requires  atrcmg 
evidence  of  a  settled  and  uniform  usage,  or  of  a  particular  mode 
of  dealing  between  the  parties  to  establish  it.  (Seneral  liens 
are  looked  at  with  jealousy,  because  they  encroach  upon  the 
common  law,  and  destroy  the  equal  distribution  of  the  debtor's 

estate  among  his  creditors,  (e)     But,  by  the  custom  of  the 
*  687  trade,  an  agent  may  have  a  lien  upon  the  *  property  of  his 

employer,  intrusted  to  him  in  the  course  of  that  trade,  not 
only  in  respect  to  the  management  of  that  property,  bnt  for  his 
general  balance  of  accounts.     The  usage  of  any  trade  sufficient 
to  establish  a  general  lien,  must,  however,  have  been  so  uniform 
and  notorious,  as  to  warrant  the  inference  that  the  party  against 
whom  the  right  is  claimed  had  knowledge  of  it  (a)     This  general 
lien  may  also  be  created  by  express  agreement;  as,  where  one 
or  more  persons  give  notice  that  they  will  not  receive  any  prop- 
erty for  the  purposes  of  their  trade  or  business,  except  on  condi- 
tion that  they  shall  have  a  lien  upon  it,  not  only  in  respect  to 
the  charges  arising  on  the  particular  goods,  but  for  the  general 
balance  of  their  account.     All  persons  who  afterwards  deal  with 
them,  with  the  knowledge  of  such  notice,  will  be  deemed  to 
have  acceded  to  that  agreement     This  was  the  rule  laid  down 
by  the  Court  of  K.   B.,  in  Kirkman  v.  Shawcrosa ;  (h)  but  the 
judges  in  that  case  declared  that  the  notice  would  not  avail  in 
the  case  of  persons  who,  like  common  carriers  and  innkeepers, 
were  under  a  legal  obligation  to  accept  employment  in  the  busi- 
ness they  assume,  for  a  reasonable  price,  to  be  tendered  to  them, 
and  who  had  no  right  to  impose  any  unreasonable  terms  and 
conditions   upon  their  employers,  or  to  refuse  to  serve  them. 
The  same  intimation,  that  a  common  carrier  could  not  create 
any  general  lien  as  against  the  person  who  employed  him,  by 
means  of  notice,    was  given  by  the  judges  in    Oppenheim  v. 
Itussell ;  (c)  but  a  contrary  doctrine  was  strongly  implied  in  the 

(e)  Rashforth  v.  Hadfield,  6  East,  519 ;  8.  c.  7  East,  224  ;  Bleaden  v.  Hancock, 
4  Carr.  &  P.  162. 

(a)  Rooke,  J.,  8  Bos.  a  P.  60.  (b)  6  T.  R.  14.  (e)  3  Boa.  a  P.  42. 

oartain  sum  as  a  reward  to  him  who  will  Preston  v.  Keale,  supra;  CnmmiiigB  V' 

restore    the  property,  a  lien  is  thereby  Gann,  62  Penn.  St  484 ;  Wilson  ».  Gor* 

created  to  the  extent  of  the  reward  so  ton,  8  Gill,  213  ;  Baker  o.  Hoag,  7  Barb, 

offered.     Wentworth  r.  Day,  8  Met.  852  ;  118 ;  8  Barb.  808. 
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subsequent  case  of  Rwhforih  v.  JIadfield;{d)  and  the  court  in 
that  case,  while  they  condemned  the  injustice  and  policy  of 
these  general  liens,  seemed  to  admit  that  a  common  carrier 
might  establish  such  a  right  against  his  employer,  by  showing  a 
clear,  and  notorious  usage,  or  a  positive  agreement.  It  was 
again  stated  as  a  questionable  *  point  in  Wright  y.  iSnell^  (a)  *  638 
whether  such  a  general  lien  could  exist  as  between  the 
owner  of  the  goods  and  the  carrier,  and  the  claim  was  intimated 
to  be  unjust.  It  must,  therefore,  be  considered  a  point  still 
remaining  to  be  settled  by  judicial  decision. 

(4. )  Po99e9%i(m  Nece%%ary.  —  Possession,  actual  or  construc- 
tive, of  the  goods,  is  necessary  to  create  the  lien;  and  the  right* 
does  not  extend  to  debts  which  accrued  before  the  character  of 
factor  commenced ;  (i)  nor  where  the  goods  of  the  principal  do 
not,  in  fact,  come  to  the  factor's  hands,  even  though  he  may 
have  accepted  bills  upon  the  faith  of  the  consignment,  and  paid 
part  of  the  freight,  (c)  ^  And  though  there  is  possession,  a  lien 
cannot  be  acquired  where  the  party  came  to  that  possession 
wrongfully.  ((7)     This  would   be  as  repugnant   to  justice  and 

(d)  7  East,  224.  (a)  5  B.  &  Aid.  850. 

(6)  Houghton  v,  Matthews,  8  Bos.  &  P.  485. 
(c)  Kinloch  ».  Craig,  8  T.  R.  119,  788. 

{d)  LeinprieTe  v.  Pasley,  2  T.  R.  485 ;  Madden  v.  Kempster,  1  Camp.  12 ;  Story 
on  Agency,  §  361. 


1  Bank  of  Rochester  v.  Jones,  4  Comst. 
497  ;  Lewis  v.  Qalena  &  Chic.  U.  R.  R., 
40  111.  281 ;  Strahom  v.  Union  Stock 
Yard  &  T.  Co.,  48  111.  424.  But  if  the 
particular  goods  have  heen  set  apart  in 
the  hands  of  a  third  person  who  has  un- 
dertaken to  deliver  them  to  the  consignee, 
and  it  appears  fW>m  the  evidence  that  it 
was  the  intention  of  the  consignor  to  vest 
a  general  or  special  property  in  the  con- 
signee, and  the  latter  has  advanced  or  ac- 
cepted on  the  faith  of  that  arrangement, 
he  has  a  right  in  the  goods.  Sumner  v. 
Hflmlet,  12  Pick.  76 ;  Bryans  v.  Nix,  4 
M.  &  W.  775,  792 ;  Nesmith  r.  Dyeing, 
Bleaching,  &c.  Co.,  1  Curtis,  180,  185; 
Davis  V.  Bradley,  28  Yt  118.  According 
to  the  English  cases,  the  factor  in  such 
ciicurostanoes  is  not  a  pawnee  (on^  585, 


n.  1) ;  and  the  rule  does  not  stand  on  the 
effect  of  a  bill  of  lading  as  representing 
the  goods,  but  seemingly  on  the  factor's 
having  acquired  possession  in  his  own 
right,  the  holder  of  the  goods  having 
become  his  servant.  Sumner  v.  Hamlet, 
Biyans  v.  Nix,  nipra:  Winter  v.  Coit, 
8  Seld.  (7  N.  Y. )  288,  294.  See  Fitzhugh 
V.  Wiman,  5  Seld.  (9  N.  Y.)  559.  See 
also  581,  n.  1,  (a);  492,  n.  1,  (a).  But 
in  some  of  the  American  cases  the  transac- 
tion seems  to  be  put  upon  the  same  foot- 
ing as  an  absolute  sale  to  a  bona  fide  pur- 
chaser, so  far  as  respects  the  vesting  of  the 
title  intended  to  be  created.  See  Nesmith 
V.  Dyeing  Co.,  Bank  of  Rochester  v.  Jones, 
ntpra;  Gibaon  v.  Stevens,  8  How.  884» 
400. 
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policj  as  it  woald  be  to  allow  one  tort  to  be  set  off  agminBt 
another.  The  ri^t  of  lien  is  also  to  be  deemed  waiTed,  when 
the  partf  enters  into  a  special  agreement  inconsistent  with  the 
existence  of  the  lien,  or  from  which  a  waiver  of  it  mar  fairlj  be 
inferred;  as,  when  he  gives  credit  by  extending  the  time  of  par- 
ment,  or  takes  distinct  and  independent  security  for  the  pay- 
ment. The  party  shows,  by  such  acts,  that  he  relies,  in  the  ODe 
case,  on  the  personal  credit  of  his  employer;  and,  in  the  other, 
that  be  intends  the  security  to  be  a  substitution  for  the  lien; 
and  it  would  be  inconvenient  that  the  lien  should  be  extended 
to  the  period  to  which  the  security  had  to  run.  This  was  the 
'doctrine  sustained  in  Oilman  v.  Br<non,{e)  in  respect  to  the 
vendor's  right  of  lien  against  the  vendee,  and  the  principle 

equally  applies  to  other  cases ;  and  it  was  also  explicitly 
*689  declared  by  Lord  Eldon,  in  CaweUv.  Simpson.{f)     *The 

lien  is  destroyed  when  a  factor  malces  an  express  stipula- 
tion on  receiving  the  goods,  to  pay  over  the  proceeds,  (a)  ^  So, 
if  the  party  comes  to  the  possession  of  goods  without  due  autiior- 
ity,  be  cannot  set  up  a  lien  against  the  true  owner;  as  if  a  ser- 
vant delivers  a  chattel  to  a  tradesman  without  authority ;  or  a 


(e)  1  M*90D,  191. 

(/)  16  Ves.  276.  Mr.  Metcalf,  in  his  neat  and  aocniate  digest  of  the  cases  on  tkto 
doctrine  of  lien  contained  in  a  note  to  his  edition  of  Yely.  67,  a,  shows,  by  cases  as 
ancient  an  the  Year  Books,  6  Edw.  IV.  2,  20,  and  17  Edw.  IV.  1,  that  the  lien  ia  ez- 
tin|{uiihed  by  a  poRtponement  of  credit  to  a  futnie  day. 

(a)  Walker  v.  Birch,  6  T.  R.  258. 


1  Other  oases  showing  that  a  lien  may 
be  ousted  by  special  agreement  or  by  es- 
toppel, sre  Bock  v,  Oorrissen,  2  De  G.,  F. 
A  J.  484,  447;  Maonee  v.  Gorst,  L.  R.  4 
£q.  816,  826;  Pearson  o.  Dawson,  El., 
Bl.  &  El.  448.  [See  Ex  parte  Willonghby, 
16  Ch.  D.  604 ;  Angus  v.  McLachlan,  28 
Oh.  D.  880.  See  also  /»  rtf  Snell,  6  Ch. 
1).  106.]  So  it  may  be  waived  by  the 
party's  setting  up  a  claim  to  retain  the 
chattel  on  a  different  ground  and  making 
no  mention  of  the  lien.  Weeks  v.  Goods, 
6  0.  B.  N.  8.  867  ;  Winter  v.  Coit»  8  Seld. 
(7  N.  Y.)  288,  294 ;  Dows  o.  Morewood, 
10  Barb.  188;  Mexal  v.  Dearborn,  12 
Gray,  886  ;  Hanna  w.  Phelps,  7  Ind.  21. 
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See  Kerford  t;.  Mondel,  28  L.  J.  n.  8.  Ex. 
808 ;  5  H.  A  N.  Am.  ed.  981. 

The  next  statement  of  the  text  applies 
eyen  to  common  carriers,  where  the  goods 
are  delivered  to  them,  although  they  have 
perfonned  their  services  innocently.  Fitch 
V.  Newberry,  1  Dougl.  (Mich.)  1 ;  Rohin- 
soo  9.  Baker,  6  Cnah.  187  ;  Stevens  p. 
Boston  &  Worcester  R.  R.,  8  Grmy,  202 ; 
Clark  V.  Lowell  k  Lawrence  R.  R^  9  Qny 
281.  (See,  as  to  statutory  lien,  Jacobs  v. 
Enapp,  60  N.  H.  71.)  Bnt  compare 
Snead  o.  Watkins,  1  C.  B.  k.  a.  267 : 
Waugh  V.  Denham,  16  Ir  C\>ni.  I^w  R. 
406,  409  ;  Manning  r.  HoUenbeck,  27 
Wis.  202. 
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factor,   having    authority  to    sell,    pledges    the  goods  of   his 
principal.  (6) 

(5. )  Might  to  sell,  —  Possession  is  not  only  essential  to  the 
creation,  but  also  to  the  continuance  of  the  lien ;  and  when  the 
party  voluntarily  parts  with  the  possession  of  the  property  upon 
which  the  lien  has  attached,  he  is  devested  of  his  lien.  If  the 
lien  was  to  follow  the  goods  after  they  had  been  sold  or  delivered, 
the  incumbrance  would  become  excessively  inconvenient  to 
the  freedom  of  trade  and  the  safety  of  purchasers,  (c)  But  if  the 
assignment  or  delivery  to  a  third  person  be  merely  for  the  bene- 
fit of  the  factor,  or  by  way  of  pledge  or  security  to  the  ex- 
tent of  the  factor's  lien,  and  with  notice  of  the  lien,  it  is  in 
effect  a  continuance  of  the  factor's  possession,  and  the  lien  is 
retained,  (d)  Nor  is  it  universally  true,  that  the  actual  delivery 
of  part  of  the  goods  sold  on  an  entire  contract  is  equivalent  to 
the  actual  delivery  of  the  whole.  It  will  depend  upon  the  terms 
of  the  contract,  and  the  intention  of  the  parties ;  and  whenever 
the  property  in  the  part  of  the  goods  not  delivered  does  not 
•pass  to  the  vendee,  the  vendor's  right  of  lien  for  the  *640 
whole  price  is  of  course  preserved  on  the  part  retained,  (a) 

A  factor  has  not  only  a  particular  lien  upon  the  goods  of  his 
principal  in  his  possession,  for  the  charges  arising  on  account 
of  them,  (5)  but  he  has  a  general  lien  for  the  balance  of  his 

(b)  Danbigny  v,  Daval,  5  T.  R.  604 ;  Hiscox  v.  Greeuwood,  4  Esp.  174 ; 
M'Combie  v.  Davies,  7  East,  5.  The  lien  was  held  to  continue  under  an  agreement 
that  it  should  continue  until  payment,  though  the  boards  on  which  the  lien  attached 
were  removed  to  ground  procured  for  that  purpose  by  the  owner.  Wheeler  v.  M*Far- 
land,  10  Wend.  818. 

(c)  Jones  V.  Pearle,  Str.  556  ;  Sweet  v.  Pym,  1  East,  4. 

((2)  M'Combie  v,  Davies,  7  East,  5 ;  Urquhart  v.  M'lver,  4  Johns.  103 ;  Ganseford 
V.  Dutillet,  13  Martin  (La.),  [1  n.  s.]  284 ;  Nash  v.  Mosher,  19  Wend.  431. 

(a)  Blake  v.  Nicholson,  8  Maule  &  S.  167  ;  Wilde,  J.,  in  Parks  v.  Hall,  2  Pick. 
218.  The  rule  is  the  same  where  a  warehouseman  delivers  from  time  to  time  portions 
of  the  goods  stored  in  his  warehouse,  without  the  storage  being  paid.  He  has  a  lien 
upon  a  portion  left  for  the  storage  of  the  whole.     Schmidt  r.  Blood,  9  Wend.  268. 

(b)  A.  consignee  or  factor  has  a  charge  on  the  goods  and  on  the  gross  proceeds  of 
the  goods,  not  only  for  his  commissions,  but  for  all  such  expenses  as  a  prudent  man 
would  have  found  necessary,  in  such  a  case,  in  the  discreet  management  of  his  own 
affairs.  CoUey  v.  Merrill,  6  Greenl.  50.  He  may  sell  the  goods  according  to  the 
general  usage,  and  reimburse  himself  for  his  advances  and  liabilities.  Brander  v. 
Phillips,  16  Peters,  129.  We  understand  the  true  doctrine  to  be,  says  Mr.  Justice 
Story  (Story  on  Agency,  93,  n.  2d  ed.  [§  74,  n.]),  that  when  an  assignment  is  made 
to  a  factor  for  sale,  the  consignor  has  a  right  generally  to  control  the  sale  thereof,  ac- 
cording to  his  own  pleasure,  from  time  to  time,  if  no  advances  have  been  made  or  re- 
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general  account,  arising  in  the  course  of  dealings  between  him 
and  his  principal ;  and  this  lien  extends  to  all  the  goods  of  the 
principal  in  his  hands  in  the  character  of  factor,  (e)  The  factor 
has  a  lien,  also,  on  the  price  of  the  goods  which  he  has  sold  as 
factor,^  thou^  he  has  parted  with  the  possession  of  the  goods: 
and  he  may  enforce  payment  from  the  buyer  to  himself,  in 
opposition  to  his  principaL(<i)  This  rule  applies  when  he  be- 
comes surety  for  his  principal,  or  sells  under  a  dd  credere  com* 
mission,  or  is  in  advance  for  the  goods  by  actual  payment,  (e) 

(6. )  Lien  of  Attorney.  —  Attorneys  and  solicitors,  as  well  as 
factors,  have  a  general  lien  upon  the  papers  of  their  clients  in 
their  possession,  for  the  balance  of  their  professional  accounts; 

cpongibilitiet  iocarred  on  account  thereof,  and  the  £u;tor  is  bound  to  obej  his  ofder. 
Bat  if  the  factor  makes  adTsnoes  or  incurs  responsibilities  on  acoonnt  of  the  assignment 
by  which  he  acquires  a  special  property  therein,  he  has  a  right  to  seU  so  much  of  the 
consign  [or  Js  property  as  may  be  neeeasary  to  reimburse  soeh  advances^  or  meet  SQch 
li*bilitira»  if  there  be  no  sgreement  which  affects  the  right.  Brown  v.  M*Gnn,  14 
Peters,  479 ;  Parker  «.  Brancker,  22  Pick«  40,  8.  p. 

(c)  Kruger  v.  Wilcox,  Amb.  252 ;  Lord  Mansfield,  in  Godin  v.  London  Ass.  Col, 
1  Burr.  494 ;  Lord  Renyon,  in  6  T.  R.  262  ;  Charabre,  J.,  3  Bos.  &  P.  489  ;  Knapp  r. 
AWord,  10  Paige,  205.  In  Bamett  v.  Brandao,  6  Mann.  &  Gr.  630,  the  bankers*  lien 
was  well  discussed,  and  it  was  adjudged  that  bankers  have  a  general  lien  on  the  secur- 
ities of  their  customers,  which  come  to  their  possession  as  bankers,  in  the  way  of  their 
business,  for  their  general  balance.  Exchequer  bills  pass  by  delivery  to  the  bomajide 
holder  for  value ;  and  [if?]  they  and  ordinary  bills  and  notes  payable  to  bearer  and 
[are  f}  placed  in  the  hands  of  a  banker  to  be  received,  [and  Q  if  the  banker  is  a  creditor 
on  a  general  balance,  and  bona  fide  receives  the  paper  as  the  property  of  the  customer, 
he  is  entitled  to  his  lien,  unless  there  be  some  agreement,  express  or  implied,  affecting 
the  right  of  lien.  In  Louisiana,  a  factor  or  commission  merchant  has  no  lien  over  an 
attaching  creditor  for  a  general  balance  of  account ;  his  lien  is  confined  to  specific  ad- 
vances on  consignments.  Gray  v.  Bledsoe,  18  La.  489.  Whenever  the  relatiooi  of 
principal  and  factor  exists,  the  right  of  lien  attaches  to  secure  all  advances  made  or 
liabilities  incurred  in  the  course  of  his  business  by  the  factor,  and  the  doctrine  of  lim 
may  be  enforced,  as  well  by  a  purchasing  as  by  a  selling  factor.  Biyoe  v.  Brooks,  26 
Wend.  867.    . 

id)  Brander  v.  Phillips,  16  Peters,  129. 

(e)  Drinkwater  v.  Goodwin,  Cowp.  251 ;  Chambre,  J.,  8  Bos.  &  P.  489  ;  Hudson 
V.  Granger,  6  B.  &  Aid.  27.  Where  a  factor  indorses  bills  for  his  principal,  his  liabil- 
ity, with  a  reasonable  apprehension  of  danger,  gives  him  a  lien  on  other  bills  in  his 
hands  belonging  to  his  principal,  to  meet  the  event  of  his  indorsement.  Hodgson  r. 
Payson,  8  Harr.  &  J.  889.  But  a  factor  who  remits  a  bill  to  his  principal  in  payment 
of  goods  sold  on  his  account,  and  indorses  the  bill,  does  not  become  personally  respon- 
sible, if  he  receives  no  consideration  for  guaranteeing,  and  does  not  expressly  undeitake 
to  do  ao.  Sharp  p.  Emmet,  5  Wharton,  288.  The  modem  cases  have  relaxed  the 
severity  of  the  old  rule. 

A  Vail  V,  Durant,  7  Allen,  408.    As  to  the  next  statement  in  the  text,  see  625,  n.  1 
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but  the  lien  is  liable  to  be  waived  or  devested,  as  to  papers 
received  under  a  special  agreement  or  trust,  where  thej  take 
security  from  their  clients.  (/)  The  solicitor  or  attorney 
has  two  kinds  of  lien,  *  for  his  costs ;  one  on  the  funds  *  641 
recovered,  and  the  other  on  the  papers  in  his  hands,  (a) 
The  client  cannot  get  back  the  papers  without  paying  what  is 
due  (whatever  becomes  of  the  suit),  not  only  in  respect  of  that 
business  for  which  the  papers  were  used,  but  for  other  business 
done  by  him  in  his  professional  character.  (5)  The  attorney's 
lien  for  costs  extends  to  judgments  recovered  by  him ;  and  yet  a 
bona  fide  settlement  or  payment  by  the  debtor,  before  notice  of 
the  lien,  will  prevail  against  it;  and  the  attorney's  lien  upon  a 
judgment  yields  to  the  debtor's  equitable  right  of  set  off.  (<?) 
We  follow,  in  New  York,  the  rule  of  the  English  Court  of 
Chancery,  and  of  the  Court  of  C.  B. ;  and  consider  the  lien  as 
subject  to  all  the  equities  that  may  attach  on  the  fund,  and  as 
extending  only  to  the  clear  balance  resulting  from  the  equity 
between  the  parties.  (c{)  Dyers  have  likewise  a  lien  on  the 
goods  sent  to  them  to  dye,  for  the  balance  of  a  general  account.  («) 
A  banker,  like  an  attorney,  has  also  a  lien  on  all  the  paper 
securities  which  come  to  his  hands,  for  the  general  balance  of 
his  account,  subject  equally  to  be  controlled  by  special  circum- 
stances. (/)     The  same  thing  may  be  said  of  an  insurance  broker; 

(/)  Lord  Mansfield,  Doug.  104  ;  Montagu  on  Lien,  32,  59  ;  Ex  parte  Sterling,  16 
Yes.  258  ;  Cowell  v,  Simpson,  ib.  275  ;  Exparie  Nesbitt,  2  Sch.  &  Lef.  279  ;  Steven* 
son  V.  Blakelock,  i  Maale  &  S.  585  ;  Dennett  v.  Cutts,  11  N.  H.  168. 

(a)  There  is  a  distinction  between  a  lien  on  papers  and  one  on  moneys  recovered. 
The  latter  lien  is  only  on  the  moneys  recovered  in  the  particolar  case,  and  does  not  ex- 
tend to  any  general  balance  due  him  for  professional  services  in  other  cases.  Pope  v. 
Armstrong,  8  Sm.  &  M.  214.     [See  In  re  Paschal,  10  Wall.  488.] 

(6)  Sir  Thomas  Plumer,  2  Jac.  &  Walk.  218.  An  attorney  may,  upon  reasonable 
cause  and  reasonable  notice,  abandon  the  conduct  of  a  suit,  and  still  recover  his  costs 
for  the  period  during  which  he  was  employed.  Rowson  o.  Earle,  1  Mo.  &  Mai.  588  ; 
Vansandau  v.  Browne,  9  Bing.  402  ;  Hoby  v.  Built,  3  B.  &  Ad.  850.       ^ 

(e)  Yaughan  v.  Davies,  2  H.  Bl.  440. 

(d)  Porter  v.  Lane,  8  Johns.  857  ;  Mohawk  Bank  v.  Burrows,  6  Johns.  Ch.  817. 
This  lien,  except  as  to  costs,  does  not  extend  to  the  client's  money  or  damages  recov- 
ered, he/are  the  same  is  in  the  poeaeasion  of  the  aUomey,  St.  John  v.  Diefendorf,  12 
Wend.  261.  [As  to  the  nature  and  extent  of  the  lien  of  an  attorney  on  a  judgment 
recovered  in  the  cause,  see  Horton  v.  Champlin,  12  R.  1.  550  ;  Renick  v.  Lndington, 
16  W.  Ya.  878  ;  Pulver  v,  Harris,  52  N.  V.  78  ;  Nichols  v.  Pool,  89  III.  491 ;  Braden 
V.  Ward,  42  N.  J.  L.  518 ;  Martin  v.  Harrington,  27  Misa.  208.] 

(e)  Savill  v.  Barchard,  4  Esp.  58. 

(/)  Davis  V.  Bowser,  5  T.  R.  488  ;  Jouidaine  v.  Lefevre,  1  Esp.  66. 
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and  his  lien  exists  upon  the  policy  of  insurance,  even  though 
the  consignor  should  assign  the  interest  covered  bj  the  polio v, 
for  the  assignee  would  take,  subject  to  the  lien,  {ff)  It  exists  to 
cover  any  balance  due  upon  general  insurance  account,  though 
not  as  to  business  foreign  to  that  of  insurance,  (h)  If,  however, 
the  insurance  broker  be  employed  by  an  agent  of  the  principal, 
and  with  knowledge  that  he  acted  as  agent,  the  broker  has  no 
lien  upon  the  policy  for  any  general  balance  that  may  be 
*642  due  to  him  from  the  agent  (t)  It  was  *also  decided  by 
Lord  Eenyon,  in  Nayhr  v.  Mangles^  {a)  and  afterwards 
recognized  as  settled  law,  (6)  that  a  wharfinger  had  not  only  a 
lien  on  goods  deposited  at  his  wharf,  for  the  money  due  for  the 
wharfage  of  those  particular  goods,  but  that  he  was  also  entitled, 
by  the  general  usage  of  his  trade,  to  retain  them  for  the  general 
balance  of  his  account  due  from  the  owner,  (c) 

But  it  would  be  inconsistent  with  my  general  purpose  to 
pursue  more  minutely  the  distinctions  that  abound  in  this  doc- 
trine of  lien ;  and  I  will  conclude  with  observing,  that  a  lien  is, 
in  many  cases,  like  a  distress  at  common  law,  and  gives  the 
party  detaining  the  chattel  the  right  to  hold  it  as  a  pledge  or 
security  for  the  debt,  but  not  to  sell  it.  It  was  once  said,  hj 
Popham,  G.  J.,  in  the  Hostler's  case,  ((2)  that  an  innkeeper 
might  have  the  horse  of  his  guest  appraised  and  sold,  after  he 
had  eaten  as  much  as  he  was  worth.  But  this  was  a  mere 
extrajudicial  dictum,  and  it  was  contrary  to  the  law,  as  it  has 
been  previously,  and  as  it  has  been  subsequently  adjudged,  (e)  ^ 

(g)  Godin  v.  London  Assaiunoe  Company,  1  Burr.  439 ;  Whitehead  v.  Yau^faan, 
Cooke,  B.  L.  316. 

(A)  Story  on  Agency,  sec.  379  ;  M'Kenzie  v.  Nevius,  22  Me.  188. 

(i)  Maanss  v.  Henderson,  1  East,  336  ;  [Bank  of  Metropolis  v.  New  England  Bank, 
6  How.  212  ;  Fisher  v.  Brown,  104  Mass.  259.  See  further,  as  to  the  general  lien  of 
bankers,  Brandao  o.  Bamett,  12  CI.  &  Fin.  787.] 

(a)  1  Es|i»  109. 

(b)  Spears  v,  Hartly,  3  Esp.  81  ;  Heath  and  Chambre,  JJ.,  in  Richardson  v.  Gom, 
3  Bos.  &P.  119. 

(c)  The  wharfinger  has  equally  a  lien  on  a  vessel  for  wharfage.  Johnson  ».  The 
M*Donongh,  Gilpin,  101. 

(d)  Yelv.  66. 

(«)  Waldhrooke  v.  Griffin,  2  Rol.  Abr.  86,  A.  pi.  6 ;  Moore,  876  ;  Jones  v,  Pearle, 
1  Str.  657  ;  Pothonier  v.  Dawson,  1  Holt,  N.  P.  383. 

^  RighttoaelL -- Factors. —The  text  is    382;    Fox  v.  McGregor,   11    Barb.    41; 
confirmed  by  I>oane  v,  Russell,  3  Gray,     Thames  Iron  Work  Co.  v.  Patent  Derrick 
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The  right  to  sell  in  such  a  case  is  allowed  by  the  custom  of 
London,  but  not  by  the  general  custom  of  the  realm.  I  presume 
that  satisfaction  of  a  lien  may  be  enforced  by  a  bill  in  chancery ; 
and  a  factor,  having  a  power  to  sell,  has  the  means  of  payment 
within  his  control ;  and  a  right  to  sell  may,  in  special  cases,  be 
implied  from  the  contract  between  the  parties,  as  where  the 
goods  are  deposited  to  secure  a  loan  of  money,  (/)  or  where  a 
factor  makes  advances  or  incurs  liabilities  on  account  of  the 
consignment  {g)  It  would  be  very  convenient  to  allow  an  inn- 
keeper to  sell  the  chattel  without  suit,  in  like  manner  as  a 
pawnee  may  do,  in  a  case  of  palpable  default,  and  on  reasonable 
notice  to  redeem ;  for  the  expense  of  a  suit  in  equity  by  an  inn- 
keeper would,  in  most  instances,  more  than  exhaust  the  value 
of  the  pledge,  {h) 

(/)  Pothonier  v.  Dawson,  1  Holt,  N.  P.  888. 

(g)  Brown  v.  M'Gran,  14  Peters,  479. 

{h)  In  Pennsylvania,  by  statute,  in  1807,  innkeepers  have  a  lien  on  horses  delivered 
to  them  to  be  kept  in  their  stables,  for  the  expense  of  the  keeping  ;  and  if  the  expense 
amounts  to  $80,  and  is  not  paid  in  fifteen  days  after  demand,  the  innkeeper  may  cause 
the  horse  or  horses  to  be  sold  at  public  sale  for  his  indemnity.     Purdon*s  Dig.  506. 

Co.,  1  Johns.  &  H.  98  ;  29  L.  J.  K.  8.  Ch.  62  ;  Blot  v.  Boiceau,  ib.  78  ;  Gihon  v, 

714  ;  6  Jur.   N.   8.   1013  ;  [Mulliner  v.  Stanton,   5  Seld.  (9  N.   Y.)  476,  481 ; 

Florence,  8  Q.  B.  D.   484.]    As  to  the  Blackmar  v.  Thomas,  28  N.  Y.  67.     And 

right  of  a  pledgee  to  seU,  see  581,  n.  1.  the  rule  as  perhaps  even  more  broadly  laid 

But  it  roust  be  remembered  that  in  £ng-  down  in  Brown  v,  M'Gran,  642,  n.  (g), 

land  a  factor  who  has  advanced  money  on  arUe,  640,  n.  (h),  is  approved  in  Feild  o. 

goods  consigned  for  sale  is  not  a  pledgee,  Farrington,   10  Wall.  141 ;  Whitney  v. 

585,  n.   1 ;  638,  n.  1.    It  is  accordingly  Wyman,  24  Md.  181.     Some  of  the  courts 

held  in  England  that,  in  the  absence  of  which  hold  the  latter  view  deduce  from  it 

express  agreement  or  usage,   a  factor  to  the  consequence  that  the  factor  must  look 

whom  goods  have  been  consigned  gener-  to  the  goods  to  repay  his  advances  in  the 

allji  for  sale,  and  who  has  subsequently  first  place,  and  must  show  that  they  were 

made  advances  to  his  principal  on  the  insufficient  before  he  can  recover  against 

credit  of  the  goods,  has  no  right  to  sell  his  consignor  personally.     Gihon  v.  Stan- 

them  contrary  to  the  orders  of  his  prin-  ton,  stipra.    But  other  cases  affirm  the 

cipal,  although  the  latter  neglects,  on  re-  right  of  the  factor  to  sue  for  hiit  advances 

quest,  to  pay  the  advances,  and  although  before  the  goods  are  sold,  in  the  absence  of 

the  sale  is  made  in  the  exercise  of  a  sound  agreement  to  the  contrary,  if  he  has  waited 

discretion.     Smart  v.  Sandars,  5  C.  B.  a  reasonable  time.     Upham  v.  Lefavour, 

895  ;  De  Comas  v.  Prost,  8  Moore,  P.  C.  11  Mete.  174  ;  and  in  England  this  is  the 

N.  8.  158.    But  the  contrary  is  affirmed,  doctrine  in  the  case  of  &  del  credere  factor, 

provided  the  principal,   after  reasonable  Graham  v.  Ackroyd,  10  Hare,   192 ;  19 

notice,  £eu1b  to  repay  the  advances.     Ante,  £ng.  L.  &  £q.  654. 
627,  n.(a) ;  Marfield  v.  Goodhue,  8  Comst. 
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*  648  *  4.  Of  the  Terminatton  of  Agency.  —  The  authority  of  the 
agent  may  terminate  in  variouB  ways.  It  may  terminate 
with  the  death  of  the  agent ;  by  the  limitation  of  the  power  to  a 
particular  period  of  time ;  by  the  execution  of  the  business  which 
the  agent  was  constituted  to  perform ;  by  a  change  in  the  state 
or  condition  of  the  principal ;  by  his  express  revocation  of  the 
power ;  and  by  his  death,  (x) 

(1.)  By  Death  of  Agent. — The  agent's  trust  is  not  trans- 
ferable, either  by  the  act  of  the  party  or  by  operation  of  law.  It 
terminates  by  his  death;  and  this  results,  of  course,  from  the 
personal  nature  of  the  trust,  (a)  According  to  the  civil  law,  if 
the  agent  had  entered  upon  the  execution  of  the  trust  in  his  life- 
time, and  left  it  partially  executed,  but  incomplete  at  his  death, 
his  legal  representatives  would  be  bound  to  go  on  and  complete 
it. (5)  Pothier  adopts  this  principle  as  just  and  reasonable;  and 
there  can  be  no  doubt  that  the  principal  will  be  bound  to  com- 
plete a  contract,  partly  performed  by  him  by  the  act  of  his 
agent,  by  a  suit  at  law  or  in  equity,  according  to  the  nature  of 
the  case ;  but  the  representatives  of  the  agent  will  have  nothing 
to  do  with  it,  unless  the  business  be  in  such  a  situation  that  it 
cannot  be  performed  without  their  intervention.  The  cases 
stated  in  the  civil  law,  and  by  Pothier,  were  between  the  prin- 
cipal and  the  agent,  and  not  between  a  third  person  and  the 
representatives  of  the  agent  dealing  in  the  character  of  agent 
Nor  can  authority  given  for  private  purposes  to  two  persons  be 
executed  by  the  survivor,  unless  it  be  so  expressly  provided,  or 
it  be  an  authority  coupled  with  an  interest.  (<?) 

(a)  Dig.  17.  1.  27.  3  ;  Pothier,  Tiaite  da  Gontrat  de  Mandat,  n.  101. 

(b)  Dig.  17.  1.  14,  and  17.  2.  40. 

(c)  Pothier,  Traits  da  Gontrat  de  Mandat,  n.  101, 102  ;  Go.  litt.  112,  h,  and  181,  b. 
Mr.  Justice  Story  (Gomm.  on  Bailments,  147,  2d  ed.  [§  202])  suggests  that  the  power 


(x)  As  the  principal's  death  terraiuates 
the  agency,  a  contract  is  not  fulfilled  by  a 
subsequent  payment  to  the  agent,  though 
made  in  ignorance  of  the  death.  Long  v. 
Thayer,  160  U.  S.  620 ;  Weber  v.  Bridg- 
man,  118  N.  Y.  600 ;  Fanners'  L.  &  T. 
Co.  V.  Wilson,  139  N.  Y.  284 ;  Davis  v. 
Davis,  98  Ala.  173.  Marriage  of  a  wo- 
man terminates  the  authority  of  her  agent 
to  lease  her  lands.     Brown  v.  Miller,  46 
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Mo.  App.  1.  An  sgency,  coupled  mih  an 
interest  in  the  sulject-matter,  cannot  be 
revoked  without  an  express  reservation  of 
such  a  right,  and  is  not  invalidated  by  the 
principal's  death.  Or^on  &  W.  M.  & 
Bank  v.  American  M.  Go.,  35  Fed.  Kepw 
22  ;  White  9.  Allen,  138  Mass.  423  ;  Far- 
mers' L.  &T.  Co.  V,  Wilson,  189  N.  Y.  284; 
Merry  v.  Lynch,  68  Maine,  94 ;  26  Am.  L. 
Bev.  74. 
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(2.)  BevoeaUoiL  —  A  power  of  attorney,  or  every  naked  author- 
ity, is,  in  general,  from  the  nature  of  it,  revocable  at  the  pleasure 
of  the  party  who  gave  it  ((2)  But  where  it  constitutes  part 
of  a  security  for  money,  or  is  *  necessary  to  give  effect  to  *  644 
such  security,  or  where  it  is  given  for  a  valuable  consid- 
eration, it  is  not  revocable  by  the  party  himself,  though  it  is 
necessarily  revoked  by  his  death,  (a)  In  the  case  of  a  lawful 
revocation  of  the  power  by  the  act  of  the  principal,  it  is  requi- 
site that  notice  be  given  to  the  attorney ;  and  all  acts  bona  fide 
done  by  him  under  the  power,  prior  to  the  notice  of  the  revoca- 
tion, are  binding  upon  the  principal.  {I)  This  rule  is  necessary 
to  prevent  imposition,  and  for  the  safety  of  the  party  dealing 
with  the  agent;  and  it  was  equally  a  rule  in  the  civil  law.  (c) 
Even  if  the  notice  had  reached  the  agent,  and  he  concealed  the 
knowledge  of  the  revocation  from  the  public,  and  the  circum- 
stances attending  the  revocation  were  such  that  the  public  had 
no  just  ground  to  presume  a  revocation,  his  acts  done  under  his 

or  mandate  might  sorviye  as  against  a  sumving  partner,  where  a  partnership  house  was 
the  mandatary. 

{d)  Vinyor's  Case,  8  Co.  81,  b. 

(a)  Walsh  v,  Whitcomb,  2  Esp.  566  ;  Lord  Eldon,  in  Bromley  v,  Holland,  7  Yes. 
38 ;  Hunt  v,  Rousmanier,  8  Wheaton,   174 ;  Ganssen  v.  Morton,  10  B.  &  C.  731 ;  . 
Story  on  Agency,  2d  ed.  §  496  ;  ib.  on  Bailments,  161,  2d  ed. 

(h)  Pothier,  Traits  des  Oblig.  n.  80 ;  BuUer,  J.,  in  Sa(te  v.  Field,  5  T.  R.  211 ; 
Bowerbank  o.  Morris,  Wallace,  126  ;  Spencer  &  White  v.  Wilson,  4  Munf.  130 ;  Mellen, 
C.  J.,  in  Harper  v.  Little,  2  GreenL  14 ;  Code  of  Louisiana,  arts.  2996,  2997  ;  Hotch- . 
kiss's  Code  of  Georgia,  404 ;  Beard  v.  Kirk,  11  N.  H.  397 ;  United  States  v.  Jarvis, 
District  Court  of  Maine,  Feb.  1846,  N.  Y.  Legal  Obseryer  [iy.  298],  for  August,  1846. 
In  this  last  case  the  defendant  was  appointed  navy  agent,  to  hold  his  office  during 
pleasure,  for  a  term  not  exceeding  four  years,  and  he  was  removed  without  cause,  and 
without  previous  notice,  six  months  before  the  expiration  of  the  four  years,  and  was 
sued  on  his  bond  for  a  balance  of  accounts.  He  had  hired  an  office  and  a  clerk,  and 
was  responsible  for  the  accruing  rent  on  the  unexpired  quarter  and  for  the  clerk's 
salary  for  an  unexpired  term.  It  was  held  that  the  defendant  was  entitled,  by  way  of 
set-off,  for  the  rent  and  the  clerk's  hire  accruing  after  his  removal,  and  for  which  he 
had  become  responsible.  It  was  declared  as  a  sound  and  settled  principle  in  respect  to 
agency,  that  though  it  was  revocable,  or  might  be  renounced  at  pleasure,  yet  if  re- 
voked without  just  cause  and  without  reasonable  notice,  by  either  party,  he  would  be 
responsible  for  the  loss  resulting  from  contracto  bona  fde  made  and  entered  into  in 
the  necessary  execution  of  the  trust,  before  notice,  for  nemo  poUH  mutare  connlium 
waum  in  aUerius  injwiam,  and  this  principle  of  justice  and  policy  applied  equally 
between  the  government  and  an  individual,  and  between  private  individuals.  This 
doctrine,  so  just  and  true,  was  illustrated  with  learning  and  ability  by  Mr.  Justice 
Ware,  the  district  judge. 

(e)  Dig.  17.  1.  15  ;  ib.  46.  8.  12.  2;  ib.  46.  8.  82.  83.  34  ;  Domat,  1.  16.  3.  9. 
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former  power  would  still  be  binding  upon  his  principal.  (<2)  He 
can  likewise,  according  to  Pothier,  conclude  a  trausaction  which 
was  not  entire,  but  partly  executed  under  the  power  when  the 
notice  of  the  revocation  was  received,  and  bind  the  principal 
by  those  acts  which  were  required  to  consummate  the  business. 
The  principal  may,  no  doubt,  be  compelled  to  act  in  such  a  case 
and  indemnify  the  agent,  (e)  but  it  seems  difficult  to  sustain  the 
act  of  the  agent  after  his  power  has  been  revoked,  for  he 
becomes  a  stranger  after  the  revocation  is  duly  announced  (j) 
(3. )  Bankruptcy.  —  The  agent's  power  is  determined,  like- 
wise, by  the  bankruptcy  of  his  principal ;(/)  but  this  does  not 
extend  to  an  authority  to  do  a  mere  formal  act,  which  passes  no 

interest,  and  which  the  bankrupt  himself  might  have  been 
*  646  compelled  to  *  execute,  notwithstanding  his  bankruptcy,  (a) 

Nor  will  the  bankruptcy  of  the  principal  affect  the  personal 
rights  of  the  agent,  or  his  lien  upon  the  proceeds  of  a  remittance 
made  to  him  under  the  orders  of  his  principal  before  the  bank- 
ruptcy, but  received  afterwards.  (J)  If  the  principal  or  agent  be 
2k  feme  sole  when  the  power  is  given,  it  is  determined,  likewise, 
by  her  marriage ;  for  the  agent,  after  the  marriage,  cannot  bind 
the  husband  without  his  authority,  and  the  acts  of  2ifeme  covert 
might  prejudice  her  husband,  (e)  Her  warrant  of  attorney  to 
confess  judgment  is  countermanded  by  her  marriage  before  the 
judgment  be  entered  up.  {d) 

(d)  Harrison's  Case,  12  Mod.  346;  Pothier,  Tnit^  da  Contnt  de  Handat,  d.  121 ; 
Salte  V,  Field,  6  T.  R.  215,  BaUer,  J. ;  Hazaid  v.  Treadwell,  1  Str.  506 ;  Moigm  «. 
Stell,  6  BiDDey,  305. 

(e)  Dig.  17. 1.  15 ;  1  Domat,  b.  1,  tit  15,  sec  4.  art.  1 ;  Ersk.  Inst.  8. 10.  40 ;  Stoiy 
on  Agency,  2d  ed.  §  468. 

(/)  Minnett  v.  Forrester,  4  Taunt.  541  ;  Parker  v.  Smith,  16  £aat»  8S2 ;  Pothier, 
Contrat  de  Mandat,  n.  120  ;  Civil  Code  of  Louisiana,  art  2996. 

(a)  Dixon  v.  Ewart,  3  Meriy.  322. 

(5)  Alley  v.  Hotson,  4  Camp.  325. 

(e)  White  v,  Gifford,  1  BoL  Abr.  881,  tit  Anthorides,  £.  pi.  4 ;  Anon.,  Wm.  Jones, 
888  ;  Chamley  v.  Winstanley,  5  East,  266. 

(d)  Anon.,  1  Salk.  117,  899.  The  cases  in  Salkeld  have  been  since  OTemled,  ud 
judgment  may  in  case  of  marriage  be  entered  up  against  husband  and  wife.  1  Shov. 
91 ;  Hartford  v.  Mattingly,  2  Chitty,  117  ;  8  Moore  &  Scott,  800;  Enea  v.  Clark, S 
Barr  (Penn.),  284. 

(as)  An  agenfs  authority  may  be  re-    broker  was  empowered  to  aeO.    Ocft  * 
Toked  by  a  change  in  the  subject-matter.    Bowling,  54  Mo.  App.  889. 
such  as  the  burning  of  a  house  which  a 
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(4.)  Lunacy.  —  The  authority  of  an  agent  may  be  revoked  by 
the  lunacy  of  the  principal ;  but  the  better  opinion  would  seem 
to  be,  that  the  fact  of  tiie  existence  of  lunacy  must  have  been 
previously  established  by  inquisition,  before  it  could  control  the 
operation  of  the  power. ^  Neither  the  agent  nor  third  persons 
dealing  with  him  under  the  power  have  any  certain  evidence 
short  of  finding  by  inquisition  of  the  state  of  the  mind  of  the 
principal ;  and  in  cases  of  partnerships,  it  would  at  least  require 
a  decree  in  chancery  to  dissolve  the  partnership  on  the  ground 
of  lunacy.  Insanity  does  not  operate  as  a  revocation  of  a  power 
coupled  with  an  interest ;  nor  if  the  agent  acts  under  a  written 
power,  or  a  previously  acknowledged  authority,  and  the  insanity 
be  unknown  to  the  party,  (e) 

(5. )  Death  of  Principal.  —  The  authority  of  an  agent  deter- 
mines by  the  death  of  his  principal ;  and  a  joint  authority 
to  two  persons  terminates  by  the  *  death  of  one  of  them.  *  646 
This  is  the  general  doctrine,  (a)  By  the  civil  law,  and  the 
law  of  those  countries  which  have  adopted  the  civil  law,  the 
acts  of  an  agent,  done  bona  fide  after  the  death  of  the  principal, 
and  before  notice  of  his  death,  are  valid  and  binding  on  his 
representatives.  (J)    But  this  equitable  principle  does  not  prevail 

(e)  Hnddleston's  Case,  cited  in  2  Yes.  34  ;  1  Swanst.  514,  n. ;  Sayer  v.  Bennett, 
1  Cox,  107  ;  V^Tatere  v.  Taylor,  2  Ves.  &  B.  801  ;  Jones  v.  Noy,  2  My.  &  K.  125.  The 
principle  in  the  Roman  law  was,  that  no  valid  transaction  whatever  was  destroyed  hy 
subsequent  lunacy.  Neque  testamentum  recte  factum,  neque  ullum  aliud  negotium 
recte  gestnm,  postea  furor  interveniens  perimit.  Inst  2. 12.  1.  Lunacy  is  no  revoca- 
tion of  a  power,  so  far  as  third  persons,  ignorant  of  the  lunacy,  are  concerned  in  acts 
done  under  the  power.     1  Bell's  Comm.  489  ;  Davis  v.  Lane,  40  N.  H.  156. 

(a)  Litt  sec.  66 ;  Co.  Litt  ib.  ;  Moore,  61,  pi.  172 ;  Mitchell  v.  Eades,  Free,  in 
Chan.  125 ;  Hunt  v.  Rousroanier,  8  Wheaton,  201  ;  Peries  v.  Aycinena,  8  Watts  &  S. 
79  ;  Paley  on  Agency,  117  ;  Comyns's  Dig.  tit  Attorney,  C.  10,  11  ;  Raw  v.  Alderson, 
7  Taunt  458. 

(6)  Inst  8.  27.  10 ;  Dig.  17.  1.  26  ;  ib.  46.  8.  82  ;  Pothier,  Traits  des  Oblig.  n.  81 ; 
Pothier,  Traits  du  Contrat  de  Change,  part  1,  c.  6,  sec'  168  ;  Emerigon,  Traite  des 
Ass.  ii.  120 ;  1  Bell's  Comm.  on  the  Laws  of  Scotland,  488 ;  Code  of  Louisiana,  art. 
8001.  If  A.  proposes,  by  letter  to  B.  (says  Pothier,  in  his  Traits  du  Contrat  de 
Yente,  n.  82),  to  buy  his  goods  for  a  certain  pric^  and  A.  dies  before  the  letter  reaches 
B.,  and  B.  on  the  receipt  of  the  letter,  and  ignorant  of  the  death  of  A.,  accepts,  yet 
it  is  no  contract,  for  the  will  of  A.  did  not  continue  to  the  time  of  the  acceptance 
by  B.  Here  was  not  a  concurrence  of  wiUs  at  the  time.  But  if  B.  acted  in  pur- 
■aance  of  the  letter,  and  aent  the  goods,  the  representatives  of  A.  are  bound  to  execute 

1  Wallis  V.  ManhatUn  Co.,  2  Hall,  495.  band's  insanity  on  the  power  of  his  wife 
See  146,  n.  1,  as  to  the  effect  of  a  bus-    to  bind  him. 
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in  the  English  law ;  and  the  death  of  the  principal  is  an  instan- 
taneous and  absolute  revocation  of  the  authority  of  the  agent 
unless  the  power  be  coupled  with  an  interest,  (c)  ^    Even  a  war- 

the  proposal,  not  as  a  contract  of  sale,  but  under  an  implied  obligation  to  IndenmifT, 
according  to  the  role  in  eqaity,  that  nemo  ex  aUeritis  fudo  pnegravari  debeL  Vide 
supra,  477.  The  conclasion  to  which  Pothier  arrives  is  not  oorrect,  bot  he  qualifies 
the  mischieyoos  consequences  of  his  doctrine  by  the  infusion  of  an  element  of  equity. 
A  difficult  question  arose  in  the  EngUsh  Court  of  Exchequer,  in  Smout  v.  Ilbeny,  10 
M.  &  W.  1.  The  family  of  A.  was  supplied  with  necessaries  by  B.,  and  A.  went 
abroad,  leaving  his  wife  authority  to  contract  with  B^  and  died.  The  wife  oontinacd 
to  be  supplied  with  goods  by  B.,  before  information  of  the  husband's  death  bad  been 
received  by  either  party.  It  was  held  that  the  wife  was  not  liable,  the  revocation 
being  the  act  of  God,  she  being  entirely  blameless,  and  chargeable  with  no  omission, 
and  acting  in  the  character  of  agent  only.  It  was  conceded,  in  the  same  caae^  that  lbs 
executors  of  the  husband  were  not  liable,  and  no  one  was  liable  on  the  contract.  1 
doubt  the  equity  of  this  decision,  and  I  think  it  might  not  unreasonably  have  been 
considered  that  the  wife,  acting  as  the  agent  of  her  husband,  and  obtaining  credit  in 
that  character,  took  the  consequences  of  that  assumption,  rather  than  the  tradesman 
with  whom  she  dealt. 

(c)  The  King  v.  Corporation  of  Bedford  Level,  6  East.  856;  Watson  v.  Eiog, 
4  Camp.  272  ;  Harper  v.  Little,  2  Greenl.  14 ;  Shipman  v.  Thompson,  WiJles,  103,  n.; 
Wynne  v.  Thomas,  ib.  568 ;  Beigen  v.  Bennett,  1  Gaines's  Gases,  1 ;  Hunt  v.  Ennis, 
2  Mason,  244  ;  Hunt  «.  Rousmanier,  8  Wheaton,  174.  To  constitute  a  power  coupled 
with  an  interest,  there  must  be  an  interest  in  the  thing  itself,  and  not  merely  in  the 
execution  of  the  power.  Ib.  A  naked  power,  without  any  interest,  or  one  simply 
collateral,  is  when  authority  is  given  to  a  stranger  to  dispose  of  an  interest  in  which 
he  hath  no  estate  whatsoever ;  but  if  he  has,  under  the  instrument  creating  the  power, 
a  present  or  future  interest  in  the  land,  then  the  power  relates  to  the  land,  and  is 
coupled  with  an  interest.  Beigen  v.  Bennett,  1  Gaines's  Cases,  1.  In  Maryland,  by 
statute  in  1837,  acts  done  under  a  power  of  attorney,  unrevoked  at  the  time,  are 
binding  upon  the  representative  or  assignee  of  the  constituent,  though  he  was  dead 
or  had  assigned  his  interest  at  the  time  the  act  was  done,  provided  the  other  party  had 
no  notice  of  the  death  or  assignment.  So,  by  statute  in  Georgia,  of  February  22, 
1785,  Prince's  Dig.  163,  a  power  of  attorney  is  in  force  until  the  attorney  or  agent 
has  due  notice  of  the  death  of  his  constituent.  So  it  is  held  in  Pennsylvania,  that 
the  acts  of  an  agent  or  attorney,  done  after  the  death  of  his  principal,  of  which  be 
was  ignorant,  are  binding  upon  the  parties.    Cassiday  v.  M'Eenzie,  4  Watts  &  S.  882. 


1  Death  of  Principal. — See  Campanari 
V.  Woodburn,  15  G.  B.  400  ;  Marlett  v. 
Jackman,  8  Allen,  287*  It  is  a  revoca- 
tion, at  least  in  those  cases  where  there 
is  an  act  to  be  done  by  the  agent  which 
can  only  be  done  in  the  name  of  the  prin- 
cipal. Lewis  V,  Kerr,  17  Iowa,  78  ;  Dick 
V.  Page,  17  Mo.  284.  But  the  rule  of  the 
common  law  was  thought  to  be  the  same 
as  that  stated  in  the  text  to  be  the  Roman 
doctrine,  and  Cassiday  v,  M'Kenzie,  646, 
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n.  (e),  approved  in  Ish  v.  Crane,  8  Ohio  St. 
520;  Garriger  v.  Whittington,  26  Mo. 
311 ;  Dick  v.  Page,  supra  ;  although  it  was 
not  always  necessary  to  go  so  far  for  the 
decision.  Compare  Bank  of  N.  Y.  v. 
Vanderhorst,  82  N.  Y.  553,  with  Mariett 
V.  Jackman,  supra.  As  to  the  effect  of  the 
death  of  either  principal  or  agent  in  dis- 
solving the  contract  between  them,  aee 
ante,  468,  n.  1 ;  post,  iiL  66,  n.  L. 
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rant  of  attorney  to  confess  judgment,  though  it  be  not  revo- 
cable by  the  *  act  of  the  party,  is  nevertheless  revoked  by  *  647 
his  death ;  and  all  that  the  courts  can  do  is  to  permit  the 
creditor  to  enter  up  judgments  as  of  fhe  preceding  term,  if  it 
was  prior  to  the  party's  deattL.(a)     Such  a  power  is  not,  in  the 
sense  of  the  law,  a  power  coupled  with  an  interest.  (5) 

The  broad  principle  is  here  inculcated,  that  the  determination  of  an  agency  by  death, 
like  an  express  revocation,  takes  effect  only  from  the  time  of  notice.  This  is  substi- 
tuting the  rule  of  the  civil  for  the  rule  of  the  common  law. 

(a)  Nichols  v.  Chapman,  9  Wend.  452. 

(b)  Cades  v.  Woodward,  1  Salk.  87  ;  Fuller  v,  Jocelyn,  2  Str.  882  ;  Hunt  v.  Ennis, 
2  Mason,  244.  But  though  a  warrant  of  attorney  to  confess  judgment,  given  by  two 
persons,  be  revoked  by  the  death  of  one  of  them,  such  a  warrant,  given  to  two  per- 
sons, is  not  revoked  by  the  death  of  oue  of  them.  Gee  v.  Lane,  15  East,  592 ;  Raw 
V.  Alderson,  7  Taunt.  458.  The  law  of  principal  and  agent  has  been  extensively  con- 
sidered, and  the  judicial  decisions  at  Westminster  Hall  digested  in  several  English 
works  ;  but  the  treatise  of  Mr.  Livermore,  on  the  Law  of  Principal  and  Agenti  pub- 
lished in  two  volumes,  at  Baltimore,  in  1818,  is  a  work  of  superior  industry  and 
learning.  He  has  iUustrated  ever}  part  of  the  subject  by  references  to  the  civil  law, 
and  to  the  commentators  upon  that  law,  and  he  has  incorporated  into  the  work  the 
leading  decisions  in  our  American  courts.  The  treatise  on  the  Law  of  Principal  and 
Agent,  by  Mr.  Hammond,  of  New  York,  published  in  February,  1886,  is  of  still  more 
useful  application,  by  reason  of  his  extensive  view  of  all  the  principles  and  cases  appli- 
cable to  the  subject,  brought  down  to  the  present  time.  He  has  drawn  largely  from 
Paley's  treatise,  and  the  notes  of  the  learned  editor,  Mr.  Lloyd  ;  but  the  digest  of  the 
American  cases,  which  are  very  numerous,  gives  the  work  a  decided  superiority. 
Paley*s  Agency,  with  Mr.  Lloyd's  notes,  was,  in  1847,  greatly  enlaiged  by  the  learned 
labors  of  Mr.  Dunlap,  and  his  edition  probably  contains  the  fullest  collection  of  refer- 
ences to  modem  decisions  that  is  to  be  met  with.  The  principal  cases  under  the 
maxim  qui  per  aUmn  faeit  per  seipswm  foucere  videtur,  are  reviewed  and  accompanied 
with  judicious  reflections  and  skilful  arrangement,  in  Broom's  Selection  of  Legal 
Maxims,  378,  London  ed. 

Sin'be  the  third  edition  of  these  Commentaries,  Mr.  Justice  Story's  Commentaries 
on  the  Law  of  Agency  have  appeared,  and  the  subject  is  examined  and  digested  with 
his  usual  accuracy  and  research,  and  with  fulness  and  completeness  of  execution*  A 
second  edition  of  the  work,  revised  and  enlarged,  appeared  in  1844. 
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